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PBEFACE 


TO 


THE    SEVENTH    EDITION. 

This  Edition  of  the  'Institutes'  has  been  carefully  re- 
vised and  corrected,  but  scarcely  any  additions  have  been 
made  beyond  that  of  giving  at  the  end  of  the  Introduc- 
tion a  chronological  list  of  the  chief  laws  and  legal  changes 
noticed  in  the  '  Institutes '. 

The  object  of  the  work  is  to  aid  those  who  desire  to  use 
the  '  Institutes '  as  an  introduction  to  the  study  of  Roman 
law,  or  who  wish  to  find  in  one  volume  the  means  of 
gaining  a  general  acquaintance  with  the  history,  principles, 
and  contents  of  Roman  law. 

In  the  Introduction  I  have  endeavoured  to  give  such  a 
general  sketch  of  Roman  law  and  its  history  as  will  prepare 
readers  for  the  details  of  the  work  itself.  The  translation 
aims  at  rendering  the  text  in  language  intelligible  to  those 
who  have  not,  as  well  as  to  those  who  have,  a  long  ac- 
quaintance with  Latin.  The  notes  are  intended  to  embody 
such  information  as  is  necessary  to  elucidate  the  text,  or 
to  give  the  results  of  successive  legal  changes.  In  the 
Summary  at  the  end  of  the  volume  I  have  attempted  to 
arrange  in  a  methodical  form  the  principal  contents  of 
the  text  and  the  notes. 

The  value  of  the  '  Institutes '  is  that  of  an  elementary 
work,  and  the  value  of  an  elementary  work  is  destroyed 
if  it  is  made  too  long  and  difficult.     I  have,  therefore. 
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avoided  controverted  points  of  law  and  history  as  much 
as  possible,  and  where  it  was  not  possible  to  avoid  them,  I 
have  stated  what  seemed  to  me  the  soundest  conclusion, 
without  attempting  to  defend  it. 

The  original  edition  was  in  the  main  founded  on  the 
works  of  Ortolan,  Ducaurroy,  and  Puchta.  In  subsequent 
editions  1  was  greatly  aided  by  the  elaborate  commentaries 
of  Demangeat,  to  which  those  who  wish  to  find  in  the  '  In- 
stitutes '  something  more  than  an  elementary  work  may  be 
confidently  referred.  Lastly,  I  have  derived  assistance, 
which  it  is  impossible  to  acknowledge  too  freely,  from 
Mr.  Poste's  learned  edition  of  *  Gains/  and  from  Mr. 
Hunter's  admirable  and  exhaustive  work  on  '  Roman 
Law '  ;  while  in  revising  the  translation,  I  have  had  the 
great  advantage  of  consulting  the  careful  and  accurate 
translation  of  Messrs.  Abdy  and  Walker. 

The  text  adopted  is,  with  few  variations,  that  of 
Huschke  (Leipzig,  1868). 


INTEODUCTION. 

1.  The  legislation  of  Justinian  belongs  to  the  latest  period  of 
the  history  of  Roman  law.  During  the  long  space  of  (>^-^  f^(he 
preceding  centuries  the  law  had  undergone  as  many  imrodwiiMi. 
changes  as  the  State  itself.  The  Institutes  of  Justinian  embody 
principles  and  ideas  of  law  wJiich  had  been  the  slow  growth  of 
ages,  and  which,  dating  their  origin  back  to  the  first  beginning  of 
the  Roman  people,  had  been  only  gradually  unfolded,  modified, 
and  matured.  It  is  as  impossible  to  understand  the  Institutes, 
without  having  a  slight  knowledge  of  the  position  the  work 
occupies  in  the  history  of  Roman  law,  as  it  is  to  understand  the 
history  of  the  Eastern  Empire  without  having  studied  that  of  the 
Western  Empire  and  of  the  Republic.  Many,  also,  of  the  leading 
principles  of  Roman  law  contained  in  the  Institutes  are  unfamiliar 
to  the  English  reader,  and  though  they  may  be  learned  by  a  perusal 
of  the  work  itself,  the  reader,  to  whom  the  subject  is  new,  may  be 
glad  to  anticipate  the  study  of  details  by  having  placed  before  him 
a  general  sketch  of  the  part  of  law  on  which  he  is  about  to  enter. 
It  is  proposed,  therefore,  in  this  Introduction,  to  give  first  an  out- 
line of  the  history  of  Roman  law,  and  then  an  outline  of  Roman 
private  law.  Each,  however,  will  only  be  given  with  the  very 
moderate  degree  of  fulness  proper  to  a  sketch  intended  to  be 
merely  a  preliminary  to  the  study  of  the  Institutes. 


HISTORY  OF  ROMAN  LAW. 

2.   However  obscure  may  be  the  history  of  early  Rome,  we 
cannot  doubt  that  Roman  citizens  were,  from  a  very   ffigi^^y  ^f 
early  period,  composed  of  two  distinct  bodies,  the   early  Rome, 
populiLS  and  the  plebs,  of  which  the  first  alone  origi-  ^^  ^' 

Tially  possessed  all  political  power,  and  the  members  of  which 
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were  bound  together  by  peculiar  religious  ties.  Nor  can  we  have 
any  reasonable  doubt  about  the  general  features  of  the  constitution 
of  the  popvXu8.  Whatever  mky  have  been  their  origin,  it  con- 
sisted of  three  tribea  Each  tribe  was  divided  into  ten  curioR,  and 
each  curia  into  ten  decfwricB ;  another  name  for  a  decwria  was  a' 
gens^  and  it  included  a  great  number  of  distinct  families,  united 
by  having  common  sacred  rites,  and  bearing  a  common  name.  In 
theory,  at  least,  the  members  of  the  same  geTia  were  descended 
from  a  common  ancestor,  and  the  families  of  the  gena  were  sub- 
divisions of  the  same  ancestral  stock,  but  both  individuals  and 
groups  were  occasionally  admitted  from  outside.  A  pure  unspotted 
pedigree  was  claimed  by  every  member  of  a  gena*  and  there  was 
a  theoretical  equality  among  all  the  members  of  the  whole  tribe. 
The  heads  of  the  different  families  in  these  gentea  m^t  together  in 
a  great  council,  called  the  council  of  the  curies  (comitia  curiatay, 
A  smaller  body  of  three  hundred,  answering  in  number  to  the^ 
gentea  in  each  of  the  three  tribes,  and  called  the  Senate,  was 
charged  with  the  office  of  initiating  the  more  important  questions 
submitted  to  the  great  council ;  and  a  king,  nominated  by  the 
senate,  but  chosen  by  the  curies,f  presided  over  the  whole  body» 
and  was  charged  with  the  functions  of  executive  government. 
3.  The  popvlua  was  also  bound  together  by  strong  religious 
RdigiouM  ^es.  The  religion  of  Rome  was  intimately  connected 
SyHein,        ^j|^jj  ^^  ^yjj  polity.     The  heads  of  religion  were  not 

a  priestly  caste,  but  were  citizens,  in  all  other  respects  like  their 
fellows,  except  that  they  were  invested  with  peculiar  sacred  offices. 
The  king  was  at  the  head  of  the  reUgious  body ;  and  beneath  him 
were  augurs  and  other  functionaries  of  the  ceremonies  of  religion. 
The  whole  body  of  thepopttZte^  had  a  place  in  the  religious  system 
of  the  State.  The  mere  fact  of  birth  in  one  of  ih^farailice  form- 
ing part  of  a  gena  gave  admittance  to  a  sacred  circle  which  was 
closed  to  all  besidea  Those  in  this  circle  were  surrounded  by 
religious  ceremonies  from  their  cradle  to  their  grava  Every  im- 
portant act  of  their  life  was  sanctioned  by  solemn  rites.  Every 
division  and  subdivision  of  the  State  to  which  they  belonged  had 

*  Gentiles  mirU^  qui  inter  ae  eodem  nomine  aunt ;  non  eat  satU :  qui  ab 
ingenuia  ariundi  aunt;  ne  id  quidem  satis  eat:  quorum  majorum  nemo 
servitutam  $ervivii:  c^>aat  etiam  nuno:  qui  capite  non  aunt  demintUu^ 
Cicero,  Topie.  6. 

t  Quirit^^  regem  create  ;  ita  Patrihua  viaum  eat, — Liv.  L  17.    Mommsen' 
argaes  from  the  analogy  of  the  mode  in  which  the  magistrates  who  replaced 
the  king  were  appointed,  that  the  king  must  have  been  nominated  by  hi» 
predecessor  {HiaU  Rome,  Dickson^s  Trans.,  L  65). 
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its  own  peculiar  sacred  ceremonies.  The  individual,  the  family, 
the  gens,  were  all  under  the  guardianship  of  their  respective  tute- 
lary deities.  Every  locality  with  which  they  were  familiar  was 
sacred  to  some  patron  god.  The  calendar  was  marked  out  by  the 
services  of  religion ;  the  pleasure  of  the  gods  arranged  the  times 
of  business  and  leisure ;  and  a  constantly  superintending  Provi- 
dence watched  over  the  councils  of  the  State,  and  showed,  by  signs 
which  the  wise  could  understand,  approval  of,  or  displeasure  at,  all 
that  was  undertaken. 

4  By  the  side  of  this  associated  body  there  was  another  ele- 
ment of  the  State,  occupying  a  position  very  different 
from  that  which  was  occupied  by  this  privileged  com- 
munity. The  pleba  was  probably  formed  by  the  inhabitants  of 
conquered  towns  being  brought  to  Rome,  by  the  influx  of  voluntary 
settlers,  and  by  freedom  being  accorded  to  slaves.*  The  plebeians 
were  in  a  position  of  dependence  on  the  king  or  on  members  of 
the  popxUus,  and  were,  as  strangers,  outside  the  political  circle  of 
members  of  the  gentea.  They  belonged  to  no  gsTia,  had  no  place 
in  the  comitia,  no  share  in  the  legislative  or  executive  government : 
as  little  had  they  any  share  in  the  jus  aacrwm.  They  were  as  much 
excluded  from  the  pale  of  the  peculiar  divine  law  as  from  that  of 
the  peculiar  public  law  of  the  ruling  body.  Even  the  Servian 
constitution,  and  the  formation  of  the  thirty  local  tribes,  laid  the 
foundation  of  future  change,  rather  than  altered  in  early  times  the 
basis  on  which  existing  institutions  were  founded.  The  centuries 
opened  to  ih^plehs  a  door  to  political  power  by  making  the  two 
orders  meet  on  the  common  ground  of  a  graduated  scale  of  pro- 
perty ;  and  the  constitution  of  the  thirty  tribes  marked  off  the 
inhabitants  of  the  town  and  country  into  small  local  divisions,  in 
the  comitia  of  which  the  plehs  had  of  course  the  preponderance^ 
if  it  is  to  be  supposed  that  the  tribes  had  any  recognised  comitia 
before  the  institution  of  tribunes  at  the  beginning  of  the  Republi- 
can period.  But  though  the  comitia  centuriata  took  away  ulti- 
mately almost  all  political  power  from  the  comitia  cv/riata,  still 
the  old  relations  of  the  different  members  of  the  body  politic 
remained,  in  theory  at  least,  long  unimpaired.  The  curies  alone 
could  give  the  religious  sanction  which  was  indispensable  to  the 
validity  of  the  resolutions  of  the  centuries,  and  the  plebs  was  as 
much  as  ever  excluded  from  admission  into  the  body  of  the  popu- 

*  Mommsen  considers  that  the  plebeians  were  simply  the  clientes,  looked 
at  as  deprived  of  political  rights  (Hist.  Rome,  Dickson's  Trans.,  i  00). 
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ZtiSy  fenced  round  with  its  impassable  wall  of  religious  privileges, 
although  the  plebs  and  the  popuiua  were  governed  for  the  most 
part  by  the  same  rules  of  private  law. 

5.  There  could  be  very  little  direct  law-making,  except  to  meet 
LeffUkuicn  in  temporary  emergencies,  in  such  a  community  as  early 
nearly  Heme,  Rome.  What  laws  were  made,  were  first  proposed 
arranged,  and  determined  on  by  the  Senate,  under  the  guidance  of 
its  chief  magistrate,  the  king,  and  then  submitted  to  the  highest 
source  of  power,  the  comitia  cv/riata.  After  the  institution  of 
the  centuries,  the  comitia  centv/riata  gradually  succeeded  to  the 
political  power  of  the  curiatay  and  the  curies  only  met  to  give  a 
formal  religious  sanction  to  the  resolutions  of  the  centuriea  The 
king  published  regulations  on  matters  that  fell  exclusively  within 
his  province  as  pontifex  maximus,  and  a  collection  of  these  legee 
regice,  which  were  probably  nothing  more  than  by-laws  for  the 
conduct  of  religious  ceremonies,  was  made,  or  said  to  be  made, 
by  Papirius,  who  lived  in  the  time  of  Tarquinius  Superbua* 

6.  The  king  was  the  supreme  judge  in  all  casea     But  if,  in 

a  criminal  trial,  the  accused  was  a  member  of  the 
populvSf  he  could  appeal  from  the  king  to  the  coTnitia 
iyuriata.  If  the  accused  was  a  plebeian,  he  had  no  tribunal  to 
which  he  could  appeal,  until,  shortly  after  the  expulsion  of  the 
kings,  the  Valerian  laws  (B.c.508)transferredappeals  to  the  comitia 
centuriata,  of  which  the  plebs  formed  a  part.  Civil  causes  were 
decided  by  the  king  in  his  quality  oi  pontifex  maximus  or  by  the 
subordinate  pontifices  acting  under  him,  as  all  the  private  law  of 
the  popuiua  was  so  mixed  up  with  the  sacred  law,  that  it  was  part 
of  the  duty  of  a  pontifex  to  know  and  guard  its  provisions.! 

7.  After  the  expulsion  of  the  kings  the  plebeians  were  admit- 

ted to  the  comitia  curiata  and  the  Senate,  and  were 
P^sc^^  allowed,  within  limits  which  practically  were  very 
^ami^sum  qf     narrow,  to  form  gentes  of  their  owa J     But  the  old 

antagonism  remained,  and  the  struggle  between  the 
plebs  and  the  populus  became  gradually  more  and  more  serious. 
Besides  the  right  of  appeal  to  the  centuries  secured  by  the  lex 

*  There  is  no  reason  to  doubt  that  Papirius  was  a  real  person  (Dionts. 
iL  86).  But  when  Pomponius  speaks  of  h;s  collection  as  the  jus  civile  Papi- 
rianum  (D.  L  2.  2.  2),  he  probably  uses  the  term  not  with  reference  to  the 
real  work  of  Papirius,  but  to  a  work  composed  towards  the  end  of  the  re- 
public by  Granius  Flaccus,  De  Jure  Papiriano  (D.  1.  16.  144). 

t  D.  i.  2.  2.  6. 

X  Mommsen,  Hist.  Rome  (Dickson's  Trans.),  i.  267. 
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Valeria  in  every  case  when  a  citizen  was  condemned  to  death,  the 
secession  to  the  Aventine  in  B.C.  493  wrung  from  the  patres  the 
extinction  of  existing  debts,  and  the  creation  of  tribunes,  at  first 
two  in  number,  then  five,  and  afterwards  ten,  to  defend  the  plebs. 
These  champions  of  the  lower  order  of  the  State  gave  great  addi- 
tional importance  and  a  new  character,  or  perhaps  a  beginning, 
to  the  comitia  tributa,  which  now  had  to  elect  magistrates,  who- 
were  protected  themselves  by  a  sacred  character,  and  were  specially 
commissioned  to  maintain  the  interest  of  their  fellow-tribesmen. 
But  the  pleba  had  to  struggle  with  an  evil  which  no  partial  reme- 
dies could  meet.  There  was  no  body  of  laws  to  which  they  could 
appeal  in  case  they  were  wronged.  The  whole  administration  of 
the  laws  was  in  the  hands  of  the  patricians,  and  there  was  no  ap- 
peal from  the  decision  of  the  magistrate  except  in  cases  where  life 
was  at  stake,  or  unless  the  injury,  inflicted  by  wilful  perversion  of 
the  law,  was  greatenough,  as  in  the  memorable  instance  of  Virginia, 
to  rouse  the  wronged  to  the  redress  of  physical  force.  Many  of 
the  rights  which  theoretically  belonged  to  the  plebeians  as  having 
the  same  private  law  with  the  populus,  were  practically  denied 
them.  At  last,  a  successful  revolution  enabled  the  pleba  to  insist 
on  a  changed  form  of  political  government,  which  might  open  the 
door  of  power  and  oflSce  to  the  members  of  their  own  body,  and 
supply  a  machinery  for  the  preparation  of  a  fixed  and  permanent 
body  of  law.  The  Decemvirate,  superseding  and  incorporating 
into  itself  every  other  magistracy,  and  composed  of  an  equal 
number  of  patricians  and  plebeians,  was  formed  (b.c.  451)  for  the 
purpose  of  collecting  and  embodying  in  the  shape  of  written  law 
all  those  portions  of  the  customary  law  which  it  was  most  essential 
for  the  due  administration  of  justice  to  place  on  an  indisput- 
able footing,  and  publish  for  the  benefit  of  the  whole  body  of 
citizens. 

8.  The  lavish  praises  bestowed  on  the  laws  of  the  Twelve 
Tables  by  the  later  writers  of  Rome,  and  the  story  of    77^  7*  ^ 
the  deputation  sent  to  learn  the  laws  of  Greece,  would    TcU)Us,  b.c. 
give  us  an  idea  of  a  very  different  body  of  laws  from    *    * 
that  which  these  Tables  actually  presented.     We  should  expect  to- 
find  a  systematic  exposition  of  Roman  public  and  private  law  as 
it  existed  in  the  times  previous  to  the  Gallic  invasion;  and  to 
find,  also,  that  the  whole  body  of  law  was  at  least  coloured  by 
the  infusion  of  a  foreign  element.     We  should  naturally  think 
that  there  was  something  new  and  original  '^r\  a  legislation  which 
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Cicero  considers  as  almost  the  perfection  of  human  wisdom.* 
The  fragments  of  the  Twelve  Tables  which  remain  to  us  show  how 
erroneous  are  these  conceptions  of  their  contents.  There  is  nothing 
whatsoever  which  we  can  decidedly  pronounce  to  be  borrowed 
from  a  foreign  origin,  except  possibly  some  provisions  respecting 
the  law  of  funerals,  taken  from  the  laws  of  Solon.  These  Tables 
contained,  for  the  most  part,  short  enunciations  of  those  points  of 
law  which  the  conduct  of  the  affairs  of  daily  life  required  to  be 
settled  and  publicly  announced.  The  law  had  existed  before,  but 
in  a  floating,  vague,  traditionary  shape,  only  some  very  few  laws 
having  been  engraved  on  tablets  and  publicly  displayed.  The 
Twelve  Tables  left  to  the  decision  of  the  magistrate,  and  the 
interpretation  of  those  skilled  in  law,  the  application  and  exposi- 
tion of  these  principles ;  they  also  left  many  parts  of  the  custo- 
mary law  wholly  untouched  on.  But  what  the  exigencies  of  the 
time  required  deciding,  they  decided ;  and  they  laid  a  firm  foun- 
<iation  on  which  the  structure  of  private  law  would  rest  for  the 
future.  It  is  not  difficult  to  understand  how  this  was  esteemed  so 
^eat  a  gain  to  the  large  body  of  the  citizens,  that  these  laws  were 
spoken  of  by  the  ancients  as  the  creations  of  a  new  legislation. 

'  The  following  are  the  chief  provisions  of  the  Twelve  Tables,  so 
far  as  they  are  known.f — 1.  The  First  Table  related  to  the  pro- 
•oeedings  in  a  civil  suit.  If  the  person  summoned  before  the 
magistrate  would  not  come,  he  was  to  be  forced  to  go,  but  for  an 
old  or  sick  man  a  beast  of  burden  was  to  be  provided.  If  the 
adversaries  could  agree  on  the  way,  they  were  to  be  allowed  to  do 
so.  If  not,  the  statements  of  both  were  to  be  heard  before  midday 
in  the  Comitium  or  the  Forum,  and  then,  after  midday,  the  magis- 
trate was  to  adjudge  the  thing,  but  every  process  was  to  be  stopped 
at  sunset.  2.  The  Second  Table  fixed  the  amount  to  be  deposited 
in  the  action  by  wager,  and  provided  that  the  affair  might  be  put 
off  if  necessary,  as  if,  among  other  things,  the  judge  or  arbiter 
appointed  by  the  magistrate  was  ill ;  and  pointed  out  how  witnesses 
might  be  summoned.  3.  The  Third  Table  was  apparently  made 
in  favour  of  debtors,  for  though  it  left  them  ultimately  at  the 
mercy  of  the  creditor,  it  gave  them  new  means  of  averting  their 


*  See  especially  De  Orat  i.  48,  44. 

t  This  summary  is  taken  from  the  arrangement  of  the  supposed  contents 
of  the  Twelve  Tables  adopted  by  Ortolan ;  but  in  many  points,  and  especially 
in  the  assignment  to  a  particular  Table  of  a  fragment,  this  arrangement  ifi 
necessarily  conjecturaL 
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fate.  They  were  to  have  thirty  days  before  any  steps  could  be 
taken  against  them  on  a  debt  confessed  or  decided  to  be  due. 
They  might  then  be  brought  before  a  magistrate,  and  unless  pay- 
ment was  made  or  a  surety  (vindex)  found,  the  creditor  might 
put  them  in  irons,  but  not  of  more  than  fifteen  pounds  weight, 
and  must  give  them  a  pound  of  flour  a  day.  This  could  last  for 
hixty  days  only,  and  the  debtor  had  meanwhile  to  be  produced 
before  the  magistrate  to  show  he  was  alive ;  and  notice  of  the 
amount  of  the  debt  must  be  given  on  three  market-days  by  the 
creditor,  so  that  an  opportunity  of  ransoming  the  debtor  might  be 
given.  Then,  but  not  till  then,  the  debtor  was  at  the  mercy  of 
the  creditor,  who  could  sell  him  as  a  slave  beyond  the  Tiber  or  kill 
him,  and  if  there  were  several  creditors,  they  might  hew  him  in 
pieces,  and  although  any  of  them  took  a  part  of  his  body  larger 
in  proportion  than  his  claim,  he  was  not  to  be  punished.  4.  The 
Fourth  Table  referred  to  the  father  of  the  family,  who  was  bidden 
to  destroy  deformed  children,  and  whose  absolute  power  over  the 
life  and  liberty  of  his  children  was  established,  while  it  was  pro- 
vided that  if  he  sold  his  son  three  times,  the  son  should  be  freed 
from  his  power.  6.  The  Fifth  Table  related  to  inheritances  and 
tutorships.  Women  were  to  be  in  perpetual  tutorship,  except  the 
vestal  virgins.  As  a  man  disposed  by  testament,  so  was  the  law 
to  be;  but  if  he  died  intestate,  and  without  a  suvs  heres,  his 
nearest  agnati,  or,  in  default  of  agnatic  the  gentiles,  were  to  take. 
In  default  of  appointment  by  testament,  the  dgnaii  were  to  be 
tutors,  and  have  the  custody  of  madmen  who  had  no  curators. 
6.  The  Sixth  Table  referred  to  ownership,  and  provided  that  the 
words  spoken  in  the  solemn  form  of  transfer,  a  nexum  or  mari' 
cipium,  should  be  held  binding ;  that  he  who  denied  them  should 
pay  double ;  that  two  years'  possession  for  immoveables,  and  one 
for  moveables,  should  be  the  time  necessary  for  usucapion,  and 
that  a  year  should  suffice  for  the  usucapion  of  a  wife  by  her 
husband,  unless  she  absented  herself  for  three  consecutive  nights 
in  the  time;  that  no  one  not  a  Roman  citizen  should  acquire  by 
usucapion ;  and  that  materials  built  into  a  house  should  not  be 
reclaimed  by  their  owner,  at  least  until  the  building  was  taken  or 
fell  down.  The  property  in  a  thing  sold  was  not  to  pass  to  the 
purchaser  until  the  vendor  was  satisfied.  The  fictitious  suit  for 
the  transfer  of  property  called  in  jure  cesaio,  and  mancipation, 
were  confirmed.  7.  The  Seventh  Table  contained  provisions  as 
to  buildings  and  plots  of  land,  as  to  the  width  of  way  to  be  left, 
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as  to  overhanging  trees,  and  so  forth ;  and  in  case  of  disputes  as 
to  boundaries,  the  magistrate  was  to  appoint  arbitrators.  8.  The 
Eighth  Table  dealt  with  delicts.  It  prescribed  capital  punishment 
for  libellous  songs  and  outrages.  A  limb  was  to  be  given  for  a 
limb,  three  hundred  asaes  for  the  breaking  of  a  bone  of  a  free 
man,  and  one  hundred  and  fifty  for  the  breaking  of  a  bone  of  a 
slave ;  for  an  injury  or  minor  outrage,  twenty-five  aasea ;  a  four- 
footed  beast  doing  injury  might  be  given  up  to  whomsoever  it 
injured,  in  lieu  of  compensatioa  The  nocturnal  devastation  of 
crops  or  the  incendiarism  of  a  building  was  punished  with  death. 
Theft,  if  the  thief  was  caught  red-handed,  was  to  be  punished  by 
the  thief,  if  a  freeman,  being  beaten  and  given  over  to  the  person 
robbed,  and,  if  a  slave,  by  his  being  beaten  and  thrown  from  the 
Tarpeian  Bock ;  while  various  other  provisions  were  made  as  to 
theft,  fixing  minor  penalties,  where  the  circumstances  were  not  so 
grave.  The  rate  of  interest  was  fixed  at  one  per  cent,  per  month 
{centeaimoB  uawroe),  and  the  usurer  who  exceeded  this  was  to  be 
fined  quadruple.  The  false  witness  was  to  be  thrown  from  the 
Rock,  and  the  witness  in  a  solemn  form  who  refused  his  testimony 
was  to  be  infamous ;  and  the  enchanter  and  poisoner  were  to  be 
punished  capitally.  9.  The  Ninth  Table  related  to  public  law, 
and  provided  that  there  were  to  be  no  privilegia,  or  laws  affecting 
individuals  only ;  that  the  centuries  alone  could  pronounce  capital 
sentence ;  that  the  judge  or  arbiter  taking  a  bribe  should  be 
punishable  capitally ;  that  there  should  be  an  appeal  to  the  people 
from  every  penal  sentence ;  and  that  death  should  be  the  punish- 
ment of  leaguing  with,  or  handing  over  a  citizen  to,  the  enemy. 
10.  The  Tenth  Table  related  to  funerals,  limiting  the  ceremonies 
and  display  attending  them.  11.  The  Eleventh  Table  prohibited 
the  marriage  of  patricians  and  plebeians ;  and  12.  The  Twelfth 
Table  had  reference  to  some  miscellaneous  matters;  as  that  a 
slave  who  had  done  an  injury  might  be  abandoned  to  the  person 
injured,  in  lieu  of  compensation.  The  seizure  of  anything  belong- 
ing to  the  debtor  ^gnoria  capio)  was  permitted  when  the  debt 
had  been  contracted,  or  the  sum  due  was  to  be  expended,  for 
sacrificial  purposes. 

It  will  be  observed  that  the  Twelve  Tables  recognise  four  of 
the  actions  of  law,  the  nature  of  which  will  be  noticed  in  a  later 
part  of  the  Introduction,  viz.,  sacramentwm,  judicis  postulatio 
(in  the  shape  of  the  arbitration  to  be  given  to  settle  boundaries), 
manua  injection  and  pignoria  capio.    They  further  recognise  the 
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distinction  between  the  magistrate  and  the  judex,  which  was  the 
characteristic  feature  of  iRoman  procedure ;  and  probably  these 
actions  of  law  and  this  distinction  between  the  judge  and  the 
magistrate  date  from  a  time  much  earlier  than  the  Twelve  Tables. 
Most,  too,  of  the  characteristic  points  of  Roman  civil  law  are  to 
be  found  in  the  Twelve  Tables.  The  patria  poteatas,  usucapion, 
tutelage,  testamentary  and  intestate  succession,  the  nextim,  man" 
cipatio,  all  are  enforced,  and  evidently  formed  part  of  the  ancient 
customary  law  of  Rome. 

9.  The  Decemvirate  was  nominally  intended  to  be  a  means  of 
removing,  as  far  as  was  then  thought  possible,  the 
political  distinction  between  the  orders.  How  little  ^^  of  pon- 
tile object  was  really  accomplished  is  notorious.  Al-  tic^ieqiiaiuy 
though  half  the  decemvirs  were  plebeians,  the  suppres- 
sion of  the  meetings  of  the  coTnitia  tributa,  and  the  loss  of  tribunes, 
were  poorly  compensated  by  the  presence  of  magistrates  who  acted 
in  conjunction  with  patricians,  and  readily  yielded  deference  to 
their  colleagues.  Besides,  the  Two  Tables  added  in  the  year  of 
the  second  Decemvirate  contained  provisions  which  later  writers 
considered  manifestly  unjust ;  *  and  we  have  seen  that,  among 
other  things,  they  expressly  refused  the  connubium  to  the  plebs. 
The  Twelve  Tables,  as  fixing  and  proclaiming  the  law,  were  un- 
doubtedly a  source  of  great  strength  to  the  plebeians,  and  enabled 
them  to  maintain  a  much  more  secure  position  in  their  future 
struggles;  but  the  Decemvirate,  regarded  as  a  crisis  in  their 
political  history,  was  certainly  unfavourable  to  them.  Nothing 
shows  more  completely  that  this  was  so  than  the  progress  they 
made  immediately  after  the  downfall  of  Appius  Claudius  and  his 
colleagues.  The  laws  of  Horatius  and  Valerius  not  only  forbad 
the  constitution  of  any  magistracy  from  which  there  should  be  no 
appeal,  but  provided  that  the  ordinances  of  the  comitia  tributa 
should,  if  sanctioned  by  the  senate  and  the  curies,  be  binding  on 
all  Roman  citizens ;  and  in  b.c.  444,  only  four  years  after  the 
abolition  of  the  Decemvirate,  the  Canuleian  law  gave  the  connu- 
bium to  the  plebs,  and  the  marriage  of  a  patrician  with  a  plebeian 
was  no  longer  forbidden  by  law.  This  change  was  important,  not 
only  as  removing  a  distinction  mortifying  to  many  individuals  and 
embarrassing  many  of  the  relations  of  private  life,  but  as  breaking 
through  one  of  the  barriers  which  the  ja^  sacrum,  had  hitherto 


•  Cic.  De  Rep.  ii.  87 
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interposed  in  the  way  of  the  pleba.*  The  obstacle  of  a  religious 
disqualification  was  the  reason  generally  assigned  by  the  popvlua 
for  the  exclusion  of  plebeians  from  public  offices ;  f  and  it  was  a 
great  step  towards  political  equality  that  the  objection  urged  to 
marriages  between  the  two  orders — that  it  would  disturb  the  aacra 
of  the  gentes — should  be  overcome  The  advance  of  the  pleba  to 
political  equality  was,  however,  very  slow ;  and  it  was  not  until 
a  century  and  a  half  had  elapsed  from  the  passing  of  the  Canuleian 
law  that  the  two  orders  were  placed  on  an  equal  footing.  We 
may  take  the  year  B.c.  287,  the  date  of  the  lex  Hortenaia,  as 
the  period  when  we  can  first  pronounce  that  the  distinction  of  the 
two  orders  was  really  done  away.  When  that  law  had  been 
passed,  the  plebeian  had  a  full  share  in  the  jus  publicum  and  the 
jiua  sacrum.  The  ordinances  of  the  comitia  tributa  required  no 
confirmation  of  the  curies,  no  sanction  of  the  senate ;  they  were 
binding  on  the  whole  Roman  people  directly  they  were  passed. 
The  equality  between  the  two  orders  was  so  complete  that  the 
plebeian  could  become  consul,  censor,  prastor,  curule  sedile;  he 
could  enter  the  senate,  he  could  administer  justice;  he  was 
excluded  from  none  of  the  privileges  of  the  jus  sacrvm;  he  could 
become  pontif  ex  and  augur ;  and  though  he  could  not  of  course 
take  part  in  any  of  the  sacra  belonging  to  particular  gentes,  go 
through  certain  religious  ceremonies,  or  be  engaged  in  the  service 
of  particular  gods,  these  exceptions  did  not  lower  his  political 
position.  As  far  as  the  history  of  law  is  concerned,  we  may 
henceforward  lose  sight  of  the  distinction  between  plebeian  and 
patrician. 

10.  From  the  writings  of  the  later  jurists,  and  especially  from 
.     .         those  of  Gains  and  Cicero,  and  from  the  fragments  of 

The  jus  avile.     .irnimiiii  i 

the  Twelve  Tables  that  have  come  down  to  us,  we  can 
collect  the  essential  features  of  the  private  law  of  Some  in  its 
earliest  period,  before  a  general  advance  in  civilisation  had  modified 
it.  This  early  law,  which  rested  on  custom  as  its  foundation,  and 
the  elements  of  which,  except  so  far  as  appeared  in  the  laws  of  the 
Twelve  Tables,  were  only  known  by  tradition,  was  called  in  sub- 
sequent times  the  jus  civile,  the  peculiar  law  of  the  Roman  State. 
The  history  of  Roman  law  is  the  history  of  the  changes  introduced 


*  Ide.oque  decemviros  connubiuvi  direvime,  ne  incerta  jrrole  auspicia 
turbarcniur. — Liv.  iv.  6. 

\  Jntcrroganti  tribuno,  cur  plebeiuni  conmdem  fieri  non  oporteret  f  .  .  , 
respondity  quod  nemo  plebeius  auspicia  haberet. — Liv.  iv.  6. 


INTRODUCTION.  XIX 

into  this  law,  of  the  additions  made  to  it,  and  of  the  method 
adopted  in  the  process.  The  notion  of  a  body  of  customary  law, 
in  part  unwritten,  which  was  not  abrogated,  but  was  evaded  or 
amplified  by  persons  acting  under  the  ideas  of  later  times,  is  the 
notion  which,  above  all  others,  must  be  embraced  clearly  by  any 
one  who  wishes  to  understand  Roman  law.  The  jvs  civile  must 
always  be  taken  as  the  starting  point,  and  in  tracing  the  history 
of  the  later  law  we  have  always  to  trace  how,  while  the  jv^  civile 
still  remained  in  force,  the  law  was  made  to  suit  the  requirements 
of  different  periods  by  evading  or  adding  to  the  jus  civile.  It  was 
only  in  the  later  days  of  the  Empire  that  the  jus  civile  began  to 
be  swept  away.  When  we  come  to  speak  of  the  contents  of  Roman 
private  law,  we  shall  have  occasion  to  notice  what  were  the  leading 
features  of  thejvs  cibile.  We  need  not  at  present  do  more  than 
say  that,  when  a  student  of  Roman  law  has  made  himself  acquainted 
with  its  elementary  doctrines,  he  will  find  that  the  chief  of  these 
peculiar  principles,  dating  from  an  unknown  antiquity,  and  affect- 
ing the  whole  body  of  later  jurisprudence,  are  those  which  determine 
the  position  of  a  father  of  a  family,  the  succession  to  his  estate,  and 
the  contracts  and  actions  relating  to  the  chief  possessions  of  an 
agricultural  proprietor. 

11.  The  conquest  of  Italy  and  the  gradual  spread  of  Roman 
conquest  materially  altered  the  character  of  the  legal  chnqtiest  of 
system.  A  branch  of  law  almost  entirely  new  sprang  ^^y- 
up,  which  determined  the  different  relations  in  which  the  con- 
quered cities  and  nations  were  to  stand  with  reference  to  Rome 
itself.  As  a  general  rule,  and  as  compared  with  other  nations  of 
antiquity,  Rome  governed  those  whom  she  had  vanquished  with 
wisdom  and  moderation  Particular  governors,  indeed,  abused 
their  power ;  but  the  policy  of  the  State  was  not  a  severe  one, 
and  Rome  connected  herself  with  her  subject  allies  by  conceding 
them  privileges  proportionate  to  their  importance  or  their  ser- 
vicea  The  jus  Latinum  and  the  jus  Italicum  are  terms  familiar 
to  all  readers  of  Roman  history.  The  first  expressed  that,  with 
various  degrees  of  completeness,  the  rights  of  Roman  citizenship 
were  accorded  to  the  inhabitants  of  different  towns,  some  having 
the  commercivmi  only,  some  also  the  connubium ;  but  after  the 
Social  War  (rc.  90),  the  lex  Julia  (b.c.  90)  and  the  lex 
Plautia  (B.C.  89)  gave  the  full  ri<;hts  of  citizenship  to  Italy 
below  the  Po,  and  the  Italians  were  distributed  among  the  thirty- 
five  tribes.     The  jus  Ttalicv/m  expressed   a  certain   amount   of 
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municipal  independence  and  exemption  from  taxation,  attached  to 
the  different  places  on  which  the  right  was  bestowed  The  citizens 
of  some  particular  places  in  Italy  above  the  Po  and  in  the  provinces 
possessed  what  was  termed  Latinitaa,  ie.  the  status  of  being  a 
Latin,  and  those  possessing Xa^ini^os  were  termed  Lg^tini  coloniarii. 
They  had  the  commerciuTn,  but  not  the  connubium,  and  therefore 
their  children  were  not  in  their  power,  and  they  could  not  vote  for 
or  fill  public  offices ;  and  the  jtis  Italicuvi  was  attached  to  certain 
privileged  cities;  but  the  provinces  generally  had  no  participation 
in  either  right.  They  were  subject  to  a  proconsul  or  propraetor, 
paid  taxes  to  the  treasury  of  Rome,  and  had  as  much  of  the  law  of 
Rome  imposed  upon  them,  and  were  made  to  conform  as  nearly  to 
Roman  political  notions,  as  their  conquerors  considered  expedient.* 
12.  But  the  contact  of  Rome  with  foreign  nations  produced  a 
much  more  remarkable  effect  on  Roman  law  than  the 
RifmajiLaw  introduction  of  a  new  branch  of  law  regulating  the 
T'r^ors^  position  of  subject  nations.  It  wrought,  or  at  least  con- 
tributed largely  to  work,  a  revolution  in  the  legal 
notions  of  the  Roman  people.  It  forced  them  to  compare  other 
systems  with  their  own.  In  the  language  of  the  jurists,  it  brought 
the  jms  gentium,  that  is,  the  law  ascertained  to  obtain  generally  in 
other  nations,  side  by  side  with  the  jus  civiley  the  old  law  of  Rome. 
The  prijetor  peregrimus,  who  was  appointed  (b.c.  246)  to  ad- 
judge suits  in  which  persons  who  were  not  citizens  were  parties, 
could  not  bind  strangers  within  the  narrow  and  technical  limits 
in  whicli  Romans  were  accustomed  to  move.  Many  of  the  most 
imix)rtant  parts  of  Roman  law  were  such  that  their  provisions 
could  not  be  extended  to  any  but  citizens.  No  one,  for  instance, 
except  a  citizen,  could  have  the  peculiar  ownership  termed  domi- 
nium  ex  jure  QuiritiuTn,  But  when  justice  and  reason  pronounced 
a  stranger  to  be  an  owner,  it  was  impossible  for  a  praetor  not  to 
recognise  an  ownership  different  from  that  which  a  citizen  would 
claim ;  and  what  magistrates  were  obliged  to  do  in  the  case  of 
strangers,  the  requirements  of  advancing  civilisation  soon  induced 
them  to  do  in  the  case  of  citizens.  They  recognised  and  gave 
effect  to  principles  different  from  those  of  the  municipal  law  of 
Rome.  This  municipal  law  remained  in  force  wherever  its  pro- 
visions could  give  all  that  was  recjuircd  to  do  substantial  justice; 
but  when  they  could  not,  the  praetor  api)ealed  to  a  wider  law,  and 


*  See  Warnk(enig,  Hint,  du  droit  romain  extenie,  p.  70.     Saviont,  Ge- 
$chichte  d,  rom,  Rechtu,  vol.  L  ch.  2. 
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sonj^ht  in  the  principles  of  equity  a  remedy  for  the  deficiencies  of 
th(;  jus  civile.  He  pronounced  decrees  {edicta),  laying  down  the 
law  as  he  conceived  it  ought  to  be,  if  it  was  to  regulate  aright 
the  case  before  him.  In  process  of  time  it  became  the  custom  for 
the  pr83tor  to  collect  into  one  edictv/m  the  rules  on  which  he  in- 
tended to  act  during  his  tenure  of  office,  and  to  publish  them  on 
a  tablet  (in  alho)  at  the  commencement  of  his  official  year.  The 
edict,  put  forward  at  the  beginning  of  the  year  of  office,  and 
running  on  from  one  prsBtor  to  another,  was  termed  the  edictura 
perpetuum.  How  much  the  praetor  was  aided  in  the  formation 
of  a  broader  and  more  comprehensive  system  of  law  by  a  change 
in  the  form  of  actions,  will  appear  when  we  come  to  speak  of  the 
system  of  civil  process.  By  degrees  such  a  system  was  introduced 
and  fully  established,  and  the  jua  honora/rium,  the  law  of  the 
praetors  *  (qui  honorea  gerebant),  was  spoken  of  as  having  a  dis- 
tinct place  by  the  side,  and  as  the  complement,  of  the  jus  civile. 

The  praetors  gave  the  formula  of  an  action  to  the  judge.  For 
many  centuries  senators  alone  were  judges  until  the 
lex  Sempronia  (B.C.  123)  took  away  the  right  of  ^^*^^ 
being  judges  from  the  senators,  and  gave  it  to  the  knights. 
After  a  series  of  contests  the  right  was  shared  by  the  two  orders, 
and  extended  even  to  persons  of  inferior  rank,  so  that  the  300 
of  the  senatorial  times  had  become  4000  by  the  time  of  Augustus. 
Besides  the  judges  placed  on  the  annual  list  (in  alho  relati)  there 
were  the  recv/peratorea^  who  at  first  were  appointed  to  determine 
caases  to  which  peregrini  were  parties,  but  at  a  later  period  had 
jurisdiction  in  the  causes  of  citizens.  They  were  taken  from  every 
rank  for  the  special  occasion,  sat  three  or  more  together,  and  were 
used  in  cases  requiring  despatch.  And  there  were  also  the 
centv/mvvri,  taken  so  many  from  each  tribe,  and  who  judged  of 
cases  of  atatxi8y  Quiritary  property,  and  testamentary  and  intestate 
succession. 

13.  The  progress  of  law  was  also  much  facilitated  by  the 
growth  of  a  body  of  men  termed  juria  conaulti  or  The  juris  pru- 
juria  prudentea,  men  who  studied  the  forms  and,  in  ^^'^'*^- 
time,  the  principles  of  law,  and  expounded  them  for  the  benefit 
of  their  friends  and  dependenta  They  were  generally  among 
the  first  men  of  the  State,  and  the  employment  was  considered 
a  natural  part  of  a  life  of  public  service  and  magisterial  honoura 

*  The  term  also  inoluded  the  edicts  of  the  sedilefs  who  issued  decrees  in 
matters  that  came  specially  within  their  province. 
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In  the  earlier  times  of  the  republic  the  patricians  alone  knew  the 
days  on  which  it  was  or  was  not  lawful  to  transiict  le^jal  business, 
and  the  forms  in  which  actions  were  to  be  brought.  The  story  of 
the  publishing  of  a  collection  of  these  forms,  and  of  a  list  of  the 
days  on  which  business  could  be  transacted,  by  Cneius  Flavins,  is 
familiar  to  all  readers  of  Livy.*  But  although  to  a  certain  extent 
the  study  of  the  law  became  open  to  all,  whether  patricians  or 
plebeians,  yet  itdoesnot  seem  to  have  been  ever  undertaken  except 
by  men  of  eminence.  Such  men  used  to  instruct  and  protect  the 
persons  who  sought  their  advice,  explain  the  steps  necessary  for 
the  successful  conduct  of  an  action,  and  write  out  the  necessary 
forms.f  They  gave  answers  when  asked  as  to  the  law  on  a  par- 
ticular point ;  and  though  they  professed  only  to  interpret  the 
Twelve  Tables,  not  to  make  laws,  their  notion  of  interpretation 
was  so  wide  that  it  included  whatever  could  be  brought  within  the 
spirit  of  anything  which  the  Twelve  Tables  enacted.  Such  answers 
(responsa)  were  of  course  of  no  legal  authority  ;  but  as  the  sage 
would  frequently  accompany  his  client  J  (as  the  questioner  was 
called)  before  the  magistrate,  and  announce  his  opinion,  it  had 
frequently  all  the  effect  upon  the  magistrate .  which  a  positive 
enactment  would  have  had,  and  thus  the  responaa  prndentum 
came  to  be  enumerated  among  the  direct  sources  of  law.  The 
names  of  some  of  these  sages  have  been  handed  down  to  us.  Cato 
the  censor,  and  Severus  Sulpicius,  the  contemporary  of  Cicero,  are 
those  otherwise  best  known  to  us.§  In  the  latter  days  of  the 
republic  the  juris  pnudentes  were  men  acquainted  with  some  por- 
tion at  least  of  Greek  philosophy,  men  of  learning  and  general 
cultivation  ;  and  it  is  not  difficult  to  undei-stand  how  powerfully 
their  authority,  acting  almost  directly  on  judicial  decisions,  must 
have  contributed  to  the  change  which  the  law  underwent  towards 
the  end  of  the  republic. 

X4.  By  far  the  most  important  addition  to  the  system  of 

The  law  of  Roman  law  which  the  jurists  introduced  from  Greek 

wuurt,      philosophy,  was  the  conception  of  the  lex  naiwrcz. 

We  learn  from  the  writings  of  Cicero  whence  this  conception 


♦  Liv.  ix.  46. 

t  The  duty  of  a  jurisprudent  was  responderej  agere^  cavere, — Cic.  de  (hat 
L48. 

{  Clienti  promere  jura, — Hob.  Epist  Bk.  ii  Ep.  i.  104.  Cliena  means 
literally  *  a  listener  \ 

§  Gibbon,  viii.  81. 
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came,  and  what  was  understood  by  it.*  It  came  from  the  Stoics, 
and  especially  from  Chrysippus.  By  natv/ra,  for  whi«h  Cicero 
sometimes  substitutes  mundus,  was  meant  the  universe  of  things, 
and  this  universe  the  Stoics  declared  to  be  guided  by  reason. 
But  as  reason  is  thus  a  directive  power,  forbidding  and  enjoining, 
it  is  called  law  (lex  eat  ratio  summa  insita  in  naturae  qucejubet  ea 
quce  facienda  sunt,  prohihetque  contraria).  But  nature  is  with 
the  Stoics  both  an  active  and  a  passive  principle,  and  there  is  no 
source  of  the  law  of  nature  beyond  nature  itself.  By  lex  natures, 
therefore,  was  meant  primarily  the  determining  force  of  the  uni- 
verse, a  force  inherent  in  the  universe  by  its  constitution  {lex  est 
naturce  vis).  But  man  has  reason,  and  as  reason  cannot  be  two- 
fold, the  ratio  of  the  univoi-se  must  be  the  same  as  the  ratio  of 
man,  and  the  lex  naturce  will  be  the  law  by  which  the  actions  of 
man  are  to  be  guided,  as  well  as  the  law  directing  the  universe. 
Virtue,  or  moral  excellence,  may  be  described  as  living  in  accord- 
ance with  reason,  or  with  the  law  of  the  universe.  These  notions 
worked  themselves  into  Roman  law,  and  the  practical  shape  they 
took  was  that  morality,  so  far  as  it  could  come  within  the  scope 
of  judges,  was  regarded  as  enjoined  by  law.  The  jurists  did  not 
draw  any  sharp  line  between  law  and  morality.  As  the  lex  naturce 
was  a  lex,  it  must  have  a  place  in  the  law  of  Rome.  The  praetor 
considered  himself  bound  to  arrange  his  decisions  so  that  no 
strong  moral  claims  should  be  disregarded.  He  had  to  give  effect 
to  the  lex  natunx,  not  only  because  it  was  morally  right  to  do  so, 
but  also  because  the  lex  natv/rce  was  a  lex.  When  a  rigid  adhe- 
rence to  the  doctrines  of  the  jus  civile  threatened  to  do  a  moral 
wrong,  and  produce  a  result  that  was  not  equitable,  there  the  lex 
Tiatv/roB  was  supposed  to  operate,  and  the  praetor,  in  accordance 
with  its  dictates,  provided  a  remedy  by  means  of  the  pliant  forms 
of  the  praetorian  actions.  Gradually  the  cases,  as  well  as  the 
modes  in  which  he  would  thus  interfere,  grew  more  and  more  cer- 
tain and  recognised,  and  thus  a  body  of  equitable  principles  was 
introduced  into  Roman  law.  The  two  great  agents  in  modifying 
and  extending  the  old,  rigid,  narrow  system  of  the  jus  civile  were 
thus  the  jv^  gentiwm  and  the  lex  naturce ;  that  is,  generalisations 
from  the  legal  systems  of  other  nations,  and  morality  looked  on 
according  to  the  philosophy  of  the  Stoics  as  sanctioned  by  a  law. 

*  The  most  important  passages  in  Cicero  with  reference  to  the  lex  natune 
are  De  Leg,  I  6-12;  De  Nat.  Deor.  I  14,  iL  14.  31 ;  De  Fin.  iv.  7.  The 
expressions  used  in  the  text  are  from  De  Tjeg.  i.  6. 
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But  as,  on  the  one  hand,  the  generalisations  from  experience  had 
in  themselves  no  hinding  force,  and  as,  on  the  other,  the  best 
index  to  ascertain  what  morality  commanded  was  to  examine  the 
contents  of  other  legal  systems,  the  jus  gentium  and  the  lex 
natv/roe  were  each  the  complement  of  the  other,  and  were  often 
looked  on  by  the  jurists  as  making  one  whole,  to  which  the  term 
jtL8  gentium  was  generally  applied* 

15.  The  centuries  met  to  decide  questions  of  war  and  peace, 

Sourca  qf    <^^  ^  choosc  the  higher  magistrates ;  but  the  laws 

UgisUUion.   ^hich,  after  the  lex  Hortensia,  were  passed  to  effect 

any  real  change  in  the  body  of  Roman  law,  were  almost  all 

plebiscita.    The  ccymitia  tributa  were  recognised  as  almost  the 

.       exclusive  centre  of  legislative  power ;  but  in  the  later 

times  of  the  republic  a  continually  increasing  import- 
ance was  attached  to  the  ordinances  of  the  senate.  Gains 
says  that  it  had  been  questioned  whether  the  senatvsconsulta 
had  the  force  of  law.f  Perhaps  they  had  not  exactly  the  force 
of  law  at  any  time  under  the  republic,  excepting  when  they 
related  to  matters  which  it  was  the  peculiar  province  of  the  senate 
to  regulate ;  but  they  were  probably  of  little  less  weight  than 

enactments   recognised  as   constitutionally   binding. 

The  senate  successfully  maintained  a  claim  I  to  exer- 
cise a  dispensing  power,  and  to  release  individuals  from  obedience 
to  particular  lawa  It  was  generally  able  to  reject  a  law,  either 
wholly  or  partly,  by  calling  in  the  aid  of  religious  scruples ;  and 
if  it  added  a  clause  to  a  law,  the  new  portion  of  the  law  was  as 
binding  as  the  old.§  In  the  shape  of  directions  to  particular 
magistrates,  it  issued  injunctions,  of  which  the  force  was  felt 
by  all  those  who  were  subject  to  the  magistrate's  power;  and 
it  made,  we  have  reason  to  think,  independent  enactments  in 
matters  belonging  to  religion,  police,  and  civil  administration,  and 
perhaps  even  in  matters  of  private  law.||  The  senate  comprised 
the  richest  and  most  influential  men  in  the  State ;  the  disruption 
of  society  attending  the  civil  wars  strengthened  their  influence ; 
and  the  Romans  of  the  days  of  Cicero  were  quite  prepared  for 
the  place  which  the  senate  held,  as  a  legislative  body,  under  the 
early  Caesars. 

♦  See  Austin,  Jurisprvdencef  Lect.  xxx.  and  xxxi. 

tOicero  mentions  them  among  the  sources  of  law. — Topic,  6. 

X  AsooN.  Argum.  in  GomeL  (Orell.  p.  57). 

§  AsooN.  Enarratio  Cornel.  (Orell.  p.  67). 

II  PucHTA,  Instil,  sec.  75. 
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The  growth  of  law  during  the  time  that  elapsed  between  the 
promulgation  of  the  Twelve  Tables  and  the  commencement  of  the 
empire  is  mari^ed  not  only  by  the  abolition  of  the  actions' of  law 
and  the  institution  of  praetorian  actions,  but  by  the  development 
of  the  law  of  obligations,  the  old  conveyance  of  neosv/m  having 
expanded  into/  or  been  replaced  by,  verbal  and  literal  contracts, 
and  real  contracts  being  recognised  where  no  form  but  the  delivery 
of  the  thing  was  required ;  and  four  forms  of  purely  consensual 
contracts  being  admitted  as  part  of  the  civil  law ;  to  all  which  the 
prsBtor  constantly  added  cases  in  which  he  announced  that  he 
would  recognise  and  enforce  an  obligation.  The  praetor,  too,  pro- 
tected and  regulated  possession  as  apart  from  ownership ;  and  his 
attention  was  bestowed  on  the  ties  of  blood,  the  father  being  to 
some  extent  restrained  from  disinheriting  his  children,  and  cog- 
nati  taking  the  place  of  gentiles  in  intestate  succession. 

16.  The  first  emperors  were  only  the  chief  magistrates  of  the 
republic.  Augustus  and  his  immediate  successors 
united  in  their  own  persons  all  the  highest  offices  of 
the  State.  The  imperium,  or  supreme  command,  was  conferred 
on  them  by  the  lex  regia  passed  as  a  matter  of  form  at  the  be- 
ginning of  their  reign,  and  by  which  the  later  jurists  supposed 
that  the  people  devolved  on  the  emperor  all  their  own  right  to 
govern  and  to  legislate.*  The  assumption  of  despotism  was  veiled 
under  an  adherence  to  republican  forms ;  and,  at  any  rate  during 
the  first  century  of  our  era,  the  emperor  always  affected  to  con- 
sider himself  as  nothing  more  than  the  princeps  reipuhlicce* 
Although  we  have  instances,  even  in  the  time  of  Augustus,  of 
edicts  intended  to  be  binding  by  the  mere  authority  of  the 
emperor,  yet  the  people  at  first,  and  the  senate  afterwards,  was 
recognised  as  the  primary  source  of  law.  By  degrees  the  em- 
peror usurped  the  sole  legislative  authority,  either  dictating  to 
the  senate  what  it  was  to  enact,  or,  in  later  times,  enacting  it 
himself.  The  will  of  the  prince  came  to  have  the  force  of  law.f 
Sometimes  this  will  decided  what  the  law  should  be  by  the  pub- 
lication of  edicta  pronounced  by  the  emperor  in  his  magisterial 
capacity,  or  maTidata,  orders  directed  to  particular  officers,  or 
epiatolcB,  addressed  to  individuals,  or  public  bodies ;  sometimes  by 
decreta,  or  judicial  sentences  given  by  the  emperor,  which  served 
as  precedents ;  at  other  times  by  reaoripta,  that  is,  answers  given 

♦D.  L4.1. 

t  Jn$t,  i  2.  6 !  Quod  principt  pUicuit  legia  habet  vigorem. 
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by  the  emperor  to  magistrates  who  re<|ue«ted  his  assistance  in  the 
decision  of  doubtful  points. 

17.  The  people  did  not  cease  to  make  laws  for  a  considerable 

time  after  the  commencement  of  the  empire.*  These 
laws  were,  of  course,  really  the  creations  of  the  em- 
peror's will.  Augustus,  for  instance,  procured  the  sanction  of 
legislation  to  a  series  of  measures  which  made  a  considerable  in- 
novation in  private  law.  These  measures  were  designed  to  re- 
press and  discourage  the  excesses  and  corruption  of  a  demoralised 
society.  The  le.x  Julia  et  Papia  Poppoea  (a.d.  9),  and  others  of 
a  similar  character,  attempted  to  restore  virtue  to  private  life  by 
a  system  of  rewards  and  penalties,  attached  to  the  fulfilment  or 
neglect  of  family  duties,  and  consisting  chiefly  in  the  taking  away 
of  testamentary  benefits  from  the  unmarried  and  childless,  and 
giving  them  to  those  married  with  children,  and,  in  default,  to  the 
treasury.  They  failed  in  their  object ;  but  the  portion  of  law  to 
which  they  belonged,  and  especially  that  of  testaments  and 
legacies,  was  considerably  modified  by  their  provisions.  To  the 
time  of  Augustus  also  belongs  the  introduction  of  fideicommissa 
and  codicils. 

18.  After  the  middle  of  the  first  century  of  our  era,  all  legis- 

lative enactments  of  which  we  know  are  senatvscon- 
sulta.  The  election  of  magistrates  was  transferred  to 
the  senate  from  the  coTnitiay'f  and  the  senate  was  entrusted  with 
the  cognisance  of  offences  against  the  emperor  and  the  State,  and 
the  decision  of  appeals  from  inferior  tribunals.^  The  later  jurists 
said  that  the  senate  was  made  to  represent  the  whole  people, 
because  the  number  of  the  citizens  became  too  great  to  permit  of 
their  acting  as  a  political  body.§  However  historically  false  this 
may  be,  it  yet  is  so  far  true  that  the  senate  was,  in  the  earlier 
times  of  the  empire,  a  body  distinct  from,  and,  in  a  certain  very 
limited  degree,  opposed  to,  the  emperor.  We  have  some  few 
memorable  instances  in  Tacitus  of  senators  who  dared  to  speak 
what  they  thought,||  and  who  showed  that  the  senate  was,  in  more 
than  name,  a  remnantof  the  republic.  Gradually  the  very  notion 
of  independent  action  died  away,  and  the  senate  met  merely  to 
adopt  the  will  of  its  master. 

*  Gaius  mentions  a  lex  Claudia, — Gaius,  i.  157. 
t  Tacit.  AnnaL  i  16. 

J  Suet.  Calig.  2.    Nero,  17.     Tacit.  AnnaL  xiiL  44. 
S  Inst.  i.  2.  6.     PoMPONius  in  Dig.  i.  2.  2.  9.     Puchta,  Tn^t  sec.  106. 
Tacit.  Hist.  iv.  8. 
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*  19.  The  edicium  perpetuuTTij  the  annual  edict  of  the  praetor,  as 
being  the  written  exposition  of  the  jus  honorariuTn, 
was  the  subject  of  many  of  the  treatises  of  the  ^jl^^^^^^' 
Roman  jurists.  In  the  time  of  Hiidrian,  a  jurist  of 
great  eminence,  Salvius  Julianus,  was  appointed  by  the  emperor 
to  draw  up  an  edict,  partly  from  existing  edicts,  partly  according 
to  his  own  opinion  of  what  was  necessary,  which  should  serve  as 
the  guide  and  rule  of  all  succeeding  praetors.  The  edict  which  he 
drew  up,  and  to  which  the  sanction  of  Hadrian  gave  the  force 
of  law,  was  itself  termed  the  edictum  perpetuum^  the  word  per- 
petvAim,  instead  of  meaning,  as  before,  that  the  edict  ran  on  frbm 
year  to  year,  being  used  to  express  that  the  edict  was  permanent 
and  unchangeable.  The  different  magistrates,  who  had  to  apply  the 
edict,  would  thenceforward  use  their  own  discretion  only  when  the 
edict  drawn  up  by  Julianus  did  not  serve  as  an  express  authority. 
20.  The  writings  of  the  jurists,  the  authority  attached  to 
their  decisions,  and  the  admirable  manner  in  which  .    . 

they  developed  and  arranged  the  law,  formed  the 
most  marked  feature  of  the  legal  history  of  this  period.  Augustus 
found  the  position  which  the  great  sages  of  the  law  held  in 
public  opinion  too  important  a  one  to  be  overlooked  in  his  scheme 
of  government.  He  formally  gave  to  their  decisions  the  weight 
which  usage  had  in  many  instances  given  them  already ;  and  it 
was  enacted  that  their  answers  should  be  solicited  and  announced 
in  a  formal  manner,  and  given  under  the  sanction  of  the  emperor. 
Hadrian  decided  that  they  should  have  the  force  of  law,  provided 
the  respondents  all  agreed  in  their  answer;  but,  if  they  differed, 
the  judge  was  at  liberty  to  adhere  to  whichever  opinion  he 
preferred.*  Among  the  eminent  jurists  of  the  days  of  Augustus 
was  Trebatius,  whose  opinion,  as  the  Institutes  tell  us,  was 
specially  asked  by  Augustus  as  to  the  propriety  of  admitting 
codicils.  Two  others,  of  even  higher  'authority,  cyL^. 
Antistius  Labeo  and  Ateius  Capito,  represented  in  Ldbeoand 
the  same  period  two  opposite  modes  of  regarding  law,  ' 

and  were  the  founders  of  schools  which  maintained  and  handed 
down  their  respective  opinions.  Labeo,  in  whom  a  wider  culture 
had  instilled  a  love  of  general  principles,  did  not  hesitate  to 
make  such  innovations  as  he  conceived  reason  and  philosophy 
to  require :  Capito  was  distinguished  by  the  fidelity  with  which 


♦  Gaius,  L  7. 
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he  adhered  to  the  law  as  he  had  himself  received  it.*  A 
succession  of  jurists  of  greater  or  less  renown  divided  them- 
selves under  the  banners  of  these  rival  authoritiea  But  the 
schools  of  which  Labeo  and  Capito  were  the  first  authors  did  not 
derive  their  names  from  their  founders.  The  one  school  was 
termed  Proculians,  after  Proculus,  a  distinguished  follower  of 
Labeo  ;  the  other  Sabinians,  after  Sabinus,  a  follower  of  Capito. 
Qaius,  who  informs  us  that  he  was  a  Sabinian,  gives  the  ditfeiing 
opinions  of  the  two  schools  on  many  subtle  questions  of  law.  By 
the  labours  of  this  succession  of  jurists,  the  law  was  moulded  and 
prepared  until  it  came  into  the  hands  of  the  five  great  luminaries 
of  Boman  jurisprudence — Gains,  Papinian,  Paul,  Ulpian,  and 
Modestinus,  whose  writings,  as  we  shall  see,  were  subsequently 
made  a  distinct  and  special  source  of  law. 

21.  Qaius,  or  Caius,  as  the  name  is  sometimes  written,  was 
.  probably  bom  in  the  time  of  Hadrian,  and  wrote 

under  the  Antonines.  Of  his  personal  history  nothing 
is  known.  He  himself  tells  us  that  he  was  an  adherent  of  the 
school  of  Sabinus.  Besides  other  works  which  he  is  known 
or  supposed  to  have  written,  he  composed  a  treatise  on  the 
edictum  provinciale  (the  edict  of  the  proconsul  in  the  pro- 
vinces) and  a  commentary  on  the  Twelve  Tables.  But  the  work 
by  which  he  is  best  known  to  us  is  his  Institutes.  The  dis- 
covery of  the  manuscript  of  this  work  by  Niebuhr  in  1816  has 
contributed  greatly  to  the  modem  know-ledge  of  Roman  law. 
The  manuscript  had  been  written  over  with  the  letters  of  St. 
Jerome,  and  its  existence  was  almost  entirely  unknown  luitil 
Niebuhr  brought  it  to  light  while  examining  the  (jontents  of  the 
library  of  the  Chapter  at  Verona.  The  Institutes  of  Gains  formed 
the  basis  of  those  of  Justinian,  who  has  followed  the  order  in 
which  Gains  treats  his  subject,  and  adopted  his  exposition  of  law, 
so  far  as  it  was  applicable  to  the  times  in  which  the  Institutes  of 
Justinian  were  composed.  The  work  of  Gains,  therefore,  showing 
us  what  was  common  to  the  two  periods,  and  also  where  the  law 
had  changed,  enables  us  to  understand  what  the  change  was,  and 
what  the  law  had  really  been  at  the  time  when  its  system  was 
most  perfect. 

22.  iEmilianus  Papinianus  was  the  intimate  friend  of  the 

*  Ateius  Capito  in  his,  quas  ei  iradita  fuerant,  perseverabaL  Labeo 
ingenii  qualitate  et  fiducia  doctrinXj  qui  et  casteris  operis  sapientise  operam 
dederat,  plurima  innovatB  instituit.^Dig,  L  2.  2.  47. 
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Emperor  Septimius  Severus,  and  held  under  him  the  office  of 
prsstorian  prsBfect,  which  had  now  become  equivalent 
to  that  of  supreme  judge.  He  probably  accompanied 
Severus  into  Britain,  and  was  present  at  the  emperor's  death  at 
York  in  a.d.  211.  Severus  commended  his  two  sons,  Qeta  and 
Caracalla,  to  his  care.  Caracalla  dismissed  Papinian  from  his 
office;  and,  after  his  murder  of  Geta,  is  said  to  have  required 
Papinian  to  compose  his  vindication.  Papinian  refused,  and  was 
executed  by  the  orders  of  Caracalla.  He  was  considered  the  first 
and  greatest  of  jurists,  and  every  epithet  which  succeeding  writers 
could  devise  to  express  wisdom,  learning,  and  eloquence,  was 
heaped  on  him  in  profusion.  We  know,  from  the  Digast,  of  his 
Books  of  Questions,  Books  of  Answers,  and  Books  of  Definitions. 
The  fragments  of  his  works  which  we  possess  amply  justify  his 
eminent  reputation. 

23.  Paul,  Ulpian,  and  Modcvstinus  are  all  said  to  have  been 
pupils  of  Papinian.     Julius  Paulus  was  a  member  of 

the  imperial  council  and  praetorian  prsefect  under 
Alexander  Severus  (a.d.  222).  Besides  numerous  fragments  in 
the  Digest,  we  possess  his  Receptob  Sententice,  which  was  long 
the  chief  source  of  law  among  the  Visigoths  in  Spain.  The  most 
celebrated  of  his  works,  which  were  very  numerous,*  was  that  Ad 
Edictum  in  eighty  books, 

24.  Domitius  Ulpianus  derived  his  origin,  as  he  himself  tells 
us,  from  Tyre  in  Phoenicia.t     He  wrote  several  works 

during  the  reigns  of  Septimius  Severus  and  Caracalla, 
and  perished  (a.d.  228)  by  the  hands  of  the  soldiers,  who  killed 
him  in  the  presence  of  the  emperor,  Alexander  Severus.  He  was 
praetorian  praefect  at  the  time  of  his  death,  but  the  exact  time 
when  he  was  first  appointed  to  the  office  is  unknown.  The  Digest 
contains  a  greater  number  of  extracts  from  his  writings  than  from 
those  of  any  jurist.  Besides  these  extracts,  we  also  possess  frag- 
ments of  his  composition  in  twenty-nine  titles,  known  by  the  name 
of  the  Frdgmenta  Ulpiani. 

25.  Herennius  Modcstinus  was  the  pupil  of  Ulpian  as  well 
as  of  Papinian.     He  was  a  member  of  the  imperial 

council  in  the  time  of  Alexander  Severus,  but  hardly 

anything  is  known  of  his  history.     One  of  the  best  known  of  his 

writings  is  the  Excusationavi  Libri.    We  have  nothing  remaining 

*  We  know  the  names  of  more  than  seventy,  embracing  an  extraordinary 
variety  of  subjects.  tD.  1.  16. 1.  pr. 
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of  his  composition  except  the  extracts  from  his  works  given  in 
the  Digest. 

26.  The  influence  of  Christianity  on  Roman  law  was  partly 
Influence  fif  direct,  partly  indirect.  The  establishment  of  a  hier- 
Christianity.  archical  rank,  the  power  granted  to  religious  corpora- 
tions to  hold  property,  the  distinction  between  Christians  and 
heretics,  affecting  the  civil  position  of  the  latter,  the  creation  of 
episcopal  courts,  and  many  other  similar  innovations,  gave  rise  to 
direct  specific  changes  in  the  law.  But  its  influence  is  even  more 
remarkable  in  the  changes  which  were  suggested  by  its  spirit, 
rather  than  introduced  as  a  necessary  part  of  its  system.  To 
the  community  which  citizenship  had  bound  together  *  succeeded 
another  bound  by  the  ties  of  a  common  religion.  The  tendency 
of  the  change  was  to  remove  the  barriers  which  had  formed  a 
part  of  the  older  condition  of  society.  If  we  compare  the  Insti- 
tutes of  Justinian  with  those  of  Gains,  we  find  changes  in  the  law 
of  marriage,  in  that  of  succession,  and  in  many  other  branches  of 
law,  in  which  it  is  not  difficult  to  recognise  the  spirit  of  humanity 
and  reverence  for  natural  ties,  which  Christianity  had  inspired. 
The  disposition  to  get  rid  of  many  of  the  more  peculiar  features 
of  the  old  Roman  law,  observable  in  the  later  legislation,  was 
partly  indeed  the  fruit  of  secular  causes ;  but  it  was  also  in  a 
great  measure  due  to  the  alteration  of  thought  and  feeling  to 
which  the  new  religion  had  given  birth.  But  it  was  not  only 
the  substance  of  the  law  that  was  changed  under  the  emperor. 
The  forms  of  procedure  became  diflerent.  Even  under  the  formu- 
lary system  the  magistrate  had  occasionally,  instead  of  sending 
the  trial  of  an  action  to  the  judex,  disposed  of  it  himself  (cognitio 
extrciordinaria).  The  practice  grew  more  frequent  as  the  empire 
went  on,  and  in  A.D.  294  Diocletian  ordered  the  presidents  of  the 
provinces  themselves  to  try  all  cases.  The  formulary  system  and 
the  exposition  of  the  law  by  the  praetors  became  a  thing  of  the 
past,  and  the  law  was  altered  by  the  enactments  of  the  emperor, 
and  administered  directly  by  the  magistrates. 

27.  Before  we  pass  to  the  legislation  of  Justinian,  we  must 

bestow  a  cursory  notice  on  the  etibrts  made  by  Theo- 
'  dosius  II.  to  detcnnine  and  arrange  the  law,  and  to 

*  The  value  of  citizenship  was  greatly  lessened  by  tlie  recklessness  with 
which  it  was  extended.  Caracalla  (a.d.  212)  pfave  the  citizenship  to  all 
persons  not  slaves,  who  were  then  subjects  of  the  empire,  leavin<]j  it,  how- 
ever, possible,  tliat  slaves  imperfectly  manumitted  after  this  date  should  hold 
the  place  of  Latiiii,  not  of  cive;t. 
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promote  its  study.  With  a  view  to  keep  alive  and  increase  the 
knowledge  of  law,  he  founded  (in  a,d.  425)  a  school  of  jurisprudence 
at  Constantinople.  He  and  Valentinian  also  constituted  the  works 
of  the  five  great  writers,  Gains,  Papinian,  Ulpian,  Paul,  and 
Modestinus,  into  a  source  of  law  of  the  highest  authority,  enacting 
by  a  constitution  (*  the  Law  of  Citations '),  published  a.d.  426, 
that  the  judge  should  always  be  bound  by  the  opinion  expressed 
by  the  majority  of  these  writers ;  if  those  among  them  who  ex- 
pressed an  opinion  on  the  point  were  equally  divided,  the  opinion 
of  Papinian  was  to  prevail :  if  he  was  silent,  the  judge  could  use 
his  own  discretion.  In  A.D.  438,  Theodosius  published  his  Code, 
containing  a  collection  of  the  constitutions  of  the  emperors  from 
the  time  of  Constantine.  It  was  made  on  the  model  of  two 
earlier  collections  compiled  by  the  jurists  Gregorianus  (a.d.  306) 
and  Hermogenianus  (a.d.  365). 

28.  The  emperor  Justinian  was  of  Gothic  origin.     His  native 
name  was  Uprauda,  a  word  said  to  mean  upright,  and 

thus  to  have  found  an  equivalent  in  the  Latin  Jus- 
tinianus.  He  was  bom  at  Taurisium  in  Bulgaria,  about  the  year 
A.D.  482,  and  having  been  adopted  by  his  uncle,  the  Emperor 
Justin,  succeeded  him  as  sole  emperor  in  the  year  a.d.  527.  He 
died  in  A.D.  565,  after  an  eventful  reign  of  thirty-eight  years. 
Procopius,  the  secretary  of  his  general  Belisarius,  has  left  us  a 
secret  memoir  of  the  times,  which,  if  we  may  rely  upon  his 
accuracy,  would  make  us  believe  Justinian  to  have  been  a  weak, 
avaricious,  rapacious  tyrant.  His  court,  wholly  under  the  influence 
of  his  wife  Theodora,  a  degraded  woman,  whom  he  had  raised  from 
the  theatre  to  share  his  throne,  was  as  corrupt  as  was  customary  in 
the  empire  of  the  East.  Justinian  would  never  have  been  distin- 
guished from  among  the  long  list  of  eastern  emperors  had  it  not 
been  for  the  victories  of  his  generals  and  the  legislation  to  which 
he  gave  his  name.  The  successes  of  Belisarius  and  Narses  have 
shed  the  splendour  of  military  glory  over  his  reign.  But  his  prin- 
cipal claim  to  be  remembered  by  posterity  is  his  having  directed 
the  execution  of  an  undertaking  which  gave  to  Roman  law  a  form 
that  fitted  it  to  descend  to  the  modem  world. 

29.  In  the  year  A.D.  528,  Justinian  issued  instructions  for  the 
compilation  of  a  new  code,  which,  founded  on  that  of 
Theodosius,  and  on  the  earlier  codes  on  which  that 

code  was  based,*  should  cni])race  the  imperial  constitutions  down 

♦  Shortly  before  the  time  of  Justinian,  three  attempts  had  been  made  to 
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to  the  date  of  its  promulgation.  The  task  was  entrusted  to  a  body 
of  ten  commissioners,  who  completed  their  labours  in  the  following 
year,  and  in  the  month  of  April,  a.d.  529,  the  emperor  gave  it  his 
sanction,  and  abolished  all  preceding  collections. 

30.  In  the  December  of  the  following  year,  Tribonian,  who 

had  been  one  of  the  commission  appointed  to  draw  up 
the  code,  and  who  had  recommended  himself  to  the 
emperor  by  the  energy  and  ability  he  had  shown,  was  instructed, 
in  conjunction  with  a  body  of  coadjutors  whom  he  selected  to  the 
number  of  sixteen,  to  make  a  selection  from  the  writings  of  the 
elder  jurists,  which  should  comprehend  all  that  was  most  valuable 
in  them,  and  should  form  a  compendious  exposition  of  the  law. 
In  spite  of  the  foundation  of  schools  of  jurisprudence,  of  which 
those  of  Rome,  Constantinople,  and  Berytus  were  the  most  famous, 
the  knowledge  which  the  lawyers  of  the  time  had  of  the  writings 
of  the  old  jurists  was  exceedingly  limited.  Justinian  wished  not 
only  to  promulgate  a  body  of  law  which  should  not  be  too  bulky 
and  voluminous  for  general  use,  but  also  to  provide  a  work,  the 
study  of  which  should  form  a  necessary  part  of  legal  education. 
The  commissioners  performed  their  task  in  the  short  space  of  three 
years,  and  on  the  30th  of  December,  A.D.  533,  the  emperor  gave 
to  the  result  of  their  labours  the  force  of  law.  The  compilation, 
termed  Digesta,  or  Pandectae,  from  its  comprehensive  character, 
was  divided  into  fifty  books,  and  was  arranged  on  the  model  of 
the  perpetual  edict.  Ulpian's  work  on  the  edict  had  been  a  text- 
book in  the  schools  of  jurisprudence,  and  probably  it  was  tliis  that 
determined  the  commissioners  to  adopt  a  model  *  which  has  pre- 
vented their  work  having  anything  like  a  scientific  arrangement. 
There  are  thirty -nine  jurists  from  whose  writings  the  Digest  con- 
tains literal  extracts,  those  from  Ulpian  and  Paul  constituting 
about  one  half  of  the  whole  work. 

31.  The  Digest  was  too  vast  a  work,  and  also  required  for  its 

comprehension  too  iifreat  a  iDrevious  knowledge  of  law. 
to  admit  of  its  being  made  the  opening  of  a  course  of 

draw  up  a  body  of  law  for  the  use  of  the  western  barbarians  and  their  Roman 
subjects.  These  were — the  edict  of  Theodoric,  king  of  the  Ostrogoths  (a.d. 
500) ;  the  Lex  Romana  Burgundiorum  (a.d.  600) ;  and  the  Lex  Bomana 
Visigothorum  (a.d.  506).  These  names  are  so  well  known  that  it  is  perhaps 
hardly  proper  to  pass  them  over  altogether  ;  bub,  as  their  a8.sistanoe  was  not 
employed  in  the  construction  of  Justinian's  legislation,  a  detailed  account  of 
them  is  unnecessary  here. 

*  Waknkcenig,  Hist  du  droit  romairif  p.  182. 
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legal  study.  Justinian,  therefore,  determined  to  have  an  elemen- 
tary work  composed.  He  had  declared  his  intention  in  the  consti- 
tution of  December,  a.d.  530,  in  which  he  directed  the  compilation 
of  the  Digest ;  and  Tribonian,  in  conjunction  with  Theophilus  and 
Dorotheus,  respectively  professors  in  the  schools  of  Constantinople 
and  Berytus,  were  appointed  to  draw  it  up,  and  like  the  Digest  it 
became  law  on  the  30th  of  December,  a.d.  533.  This  elementary 
work  is  the  Institutes.  It  was  formed  on  the  basis  of  the  Institutes 
of  Gaius,  alterations  being  made  to  bring  it  into  harmony  with 
the  Digest  and  Code.  Theophilus,  shortly  after  the  promulgation 
of  the  Institutes,  published  a  Greek  paraphrase  of  the  work,  which 
throws  much  light  on  many  passages  in  the  Latin,  and  which  be- 
came the  sole  form  in  which  the  Institutes  were  known  to  the 
Greeks  of  the  East. 

In  the  Eastern  Empire  the  works  compiled  by  order  of 
Justinian  were  only  known  by  Greek  paraphrases  and  abridg- 
ments. From  these  there  were  made  from  time  to  time  com- 
pilations in  which  the  constitutions  of  successive  emperors  were 
inserted.  Otherwise  the  knowledge  of  Roman  law  may  be  said  to 
have  died  out  of  the  East  altogether.  In  the  West  its  fate  was 
different  Justinian  in  654  ordered  that  his  different  works  should 
be  observed  as  the  law  of  Italy.  The  inroads  of  the  Lombards, 
however,  soon  confined  the  sphere  in  which  the  provisions  of  an 
emperor  of  the  East  could  take  effect  to  Rome,  Ravenna,  and  some 
districts  of  the  south  and  centre.  Here  the  knowledge  of  the 
legislation  of  Justinian  never  died  out,  until  in  the  twelfth  century 
there  was  established  at  Bologna  a  school  of  commentators  (glos- 
satores),  who  brought  much  learning,  ingenuity,  and  industry  to 
the  study  of  the  old  law,  and  whose  labours  formed  the  beginning 
of  modem  researches  into  the  subject.* 

32.  There  were  still  some  points  which  had  been  debated  by 
the  oldjurists,and  to  which  the  legislation  of  Justinian  The  Fifty  De- 
did  not  as  yet  furnish  any  answer.  To  determine  these,  «^^"^^- 
Justinian  published  a  book  of  Fifty  Decisions  ;  and  as  the  Code 
of  the  year  a.d.  529  was  a  very  imperfect  work,  it  was  deter- 
mined to  revise  that  Code,  and  to  incorporate  the  Fifty  Decisions 
in  the  revised  edition.     Tribonian  was  appointed  to  superintend 

*  Of  the  Digest  there  is  one  manuscript  of  unknown  antiquity,  but  cer- 
tainly prior  to  the  glossatores^  which  was  found  at  Pisa,  and  was  brought 
thence  to  Florence,  where  it  now  is.  Of  the  Institutes  there  is  no  manuscript 
of  an  earlier  date  than  one  of  the  tenth  century,  known  as  the  codez  Bam- 

hergentU, 
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the  undertaking,  and  in  December,  A.D.  584,  the  new  code,  caUed 

The  second   the  code  TcpetitcB  prcelectionis,  received  the  force  of 
Code,  la^^     Thig  ig  ii^Q  QQ^Q  y^Q  j^Q^  have  ;   the  former 

code,  that  of  a.d.  529,  was  carefully  suppressed,  and  no  trace  of 
it  remains.  The  Code,  which  is  divided  into  twelve  books,  is 
arranged  nearly  in  the  same  manner  as  the  Digest. 

33.  But  JxLstinian  could  not  endure  that  his  having  systema- 

tised  the  law  should  exclude  him  from  law-making. 

He  announced  in  the  Code  *  that  any  legislative 
reforms  he  might  at  any  future  time  see  fit  to  make  should  be 
published  in  the  form  of  Novellce  CoTistitutionea.  Many  such 
NovelloR  were  afterwards  published ;  the  first  in  January,  A.D. 
535,  the  last  in  November,  a.d.  564.  Altogether  they  amoimt  to 
165  ;  but  no  collection  of  them  seems  to  have  been  made  in  the 
lifetime  of  Justinian.  Few  of  them  bear  a  later  date  than  a.d. 
545,  the  year  of  Tribonian's  death. 

34.  The  Institutes  of  Justinian,  after  a  few  general  observa- 
j  ,   tions  on  the  nature,  the  divisions,  and  the  sources  of 

Arrangement  '  ' 

of  the  Inati-     law,  proceed  to  treat,  first  of  persons,  then  of  things, 
^*  then  of  successions  to  deceased  persons,  then  of  obli- 

gations, and  lastly  of  actions.  An  arrangement  as  nearly  similar 
as  possible  will  be  observed  in  the  following  outline  of  Roman 
private  law. 

ROMAN  PRIVATE  LAW. 

The  reader  of  Mr.  Austin's  Treatise  on  the  Province  of  Juris- 
prudence will  remember  that  he  proposes,  in  the  outline  given 
in  the  Appendix,  to  treat  the  subject  of  Law,  by  examining,  first* 
the  science  of  General  Jurisprudence,  that  is,  of  the  legal  notions 
and  principles  which  enter  into  every  system  of  law ;  and  secondly, 
the  science  of  Particular  Law,  that  is,  as  he  explains  it,  '  The 
science  of  any  such  system  of  Positive  Law  as  now  actually  ob-' 
tains,  or  once  actually  obtained  in  a  specifically  determined 
nation  ' ;  and  he  carefully  distinguishes  between  the  sciences  of 
general  and  particular  jurisprudence  and  the  science  or  sciences 
which  would  tell  us,  not  what  law  is,  but  what  law  ought  to  be. 

The  Roman  jurists  made  no  approach  to  a  division  of  the  sub- 
ject so  accurate  and  so  exhaustive.  It  is  their  great  merit,  the 
real  source  of  their  value  to  modem  Europe,  that  they  apprehended 
and  elucidated  the  great  leading  principles  and  notions  of  general 

*  Const,  de  Emend.  Cod.  4. 
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jurispradence;  but  theydid  notclearly  distinguish  between  general 
jurisprudence  and  the  municipal  law  of  Rome,  or  between  law  and 
morality.  As  we  have  said  before,  they  assumed,  on  the  authority 
of  Greek  philosophy,  that  there  was  a  lex  naturce  binding  on  them 
because  it  was  a  lex,  and  they  endeavoured  to  work  up  the  dictates 
of  this  law  and  of  the  ju8  gentium  together  with  the  provisions  of 
the  old  ju8  civile  into  a  whole.  The  Institutes  of  Gains  open 
with  a  declaration  that  every  system  of  law  must  contain  the  two 
elements  of  general  and  municipal  law ;  but  in  the  Institutes  of 
Justinian  there  are  prefixed  two  definitions  taken  from  j^^yj^^^^^^o/ 
the  writings  of  Ulpian ;  and,  while  the  definitions  them-  jusiice  and 
selves  illustrate  the  inexactness  with  which  the  jurists  J^^^^P^'"*^^^^- 
determined  the  province  of  jurisprudence,  the  place  assigned  to 
them  in  this  compilation  shows  the  utter  want  of  anything  like 
philosophy  in  the  age  when  the  Institutes  were  written.  The 
first  definition  defines  the  moral  virtue  of  justice  by  reference  to 
a  legal  term  (jvs)y  which  it  leaves  unexplained :  the  second  pro- 
nounces jurisprudence  to  be  the  *  knowledge  of  things  human  and 
divine,'  a  phrase  which,  originally  referring,  perhaps,  to  the  dis- 
tinction between  pontifical  and  secular  law,  has  no  general  mean- 
ing, except  as  a  summary  of  the  philosophy  which  thought  that 
law  was  the  expression  of  a  reason  common  to  the  universe  and 
to  man.  We  can  only  treat  the  Roman  notiops  of  law  and  juris- 
prudence historically,  and  ascertain  what  they  were  and  whence 
they  came ;  we  cannot  make  them  fit  into  the  more  accurate  shapes 
assigned  to  these  general  terms  by  the  modem  philosophy  of  law. 

35.  The  preceding  historical  sketch  will  have  sufficed  to  show 
what  were  the  sources  of  Roman  law :  (1)  There  was 

the  old  ju8  civile,  which  mainly  depended  on  custom 
as  its  basis.  (2)  There  were  the  judicial  decisions  of  the  prcetorSy 
and  the  opinions  of  the  jv/ris  prudentea,  supplementing  the  jus 
civile  from  the  dictates  of  the  lex  iiatv/roe  and  the  jv^  gentium ; 
and  (3)  There  were  positive  enactments,  which  may  be  divided 
into  leges,  plebiscita,  aenatuaconsulta,  and  announcements  of  the 
will  of  the  emperor. 

36.  The  main  legal  term  with  which  we  have  to  start  in 
approaching  Roman  law  is  jus.    The  word  is  used  to 

signify  both  the  sum  of  rights  and  their  corresponding         »^^*»^ 
duties,  sanctioned  by  law,  and  also  any  group,  or  any  single  one 
of  these  rights.     The  law  prescribes  different  relations  in  which 
the  members  of  a  State  are  to  stand  to  things  and  to  each  other. 

b2 
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The  claim,  protected  by  legal  remedies,  which  each  man  has  to 
have  any  of  these  relations  observed  in  his  own  case 
^  '  is  a  right;  and  as  the  right  must  be  conceived  to 
belong  to  or  reside  in  a  person,  we  speak  of  a  right  being  the 
right  of  a  person,  e.g.  my  right  to  have  that  book,  your  right  to 
have  that  house  (jus  meum,  jus  tuum).  When  we  examine  the 
different  rights  established  by  law  in  a  State,  we  find  some  of  a 
public  character,  affecting  individuals  as  members  of  a  body  poli- 
tic ;  others  of  a  private  character,  affecting  individuals  directly. 
It  is  only  of  the  private  rights  established  by  Roman  law  that  we 
now  propose  to  speak ;  and  as  rights  are  either  rights  which  per- 
sons have  over  things,  or  rights  which  persons  have  against 
Division  of  some  other  person  or  persons,  we  shall  treat,  first» 
tha  subfecL  q{  i)^q  mode  in  which  the  Roman  law  regarded  per- 
sons ;  then  of  the  mode  in  which  it  regarded  things ;  then  of  the 
rights  it  gave  to  persons  against  persons;  and,  lastly,  of  the 
method  by  which  the  State  enforced  private  rights  when  disputed 
or  disregarded,  that  is,  the  system  of  civil  process. 


L  PERSONS. 

37.  The  word  persona  had,  in  the  usage  of  Roman  law,  a 
,,     .      -      different  meaning  from  that  which  we  ordinarily  at- 

Meaning  of  ^  *^ 

the  word  per-  tach  to  the  word  person.  Whoever  or  whatever  was 
*^'"**  capable  of  having,  and  being  subject  to,  rights  was  a 

persona.  Slaves  were  personce  in  the  sense  that  they  were  not 
merely  things,  and  they  could  go  through  some  legal  forms  and 
were  entitled  in  later  times  to  a  certain  amount  of  legal  protection ; 
but  although  they  are  thus  treated  of  under  the  law  of  persons,  it 
is  chiefly  their  want  of  legal  capacities  that  attracts  attention. 
Many  personcBy  however,  had  no  physical  existence.  The  law 
clothed  certain  abstract  conceptions  with  an  existence,  and  attached 
to  them  the  capability  of  having,  and  being  subject  to,  rights.  The 
law,  for  instance,  treated  the  State  as  a  persona^  capable,  for  ex- 
ample, of  owning  land  or  slaves  {a^er  publicus,  servi  publid). 
So,  a  corporation,  or  an  ecclesiastical  institution,  was  a  persona, 
quite  apart  from  the  individual  personce  who  formed  the  one  and 
administered  the  other.  Even  the  fis(yus,  or  imperial  treasury,  as 
being  the  symbol  of  the  abstract  conception  of  the  emperor's 
claims,  was  spoken  of  as  8k  jyersona. 

38.  The  technical  term  for  the  position  of  an  individual  re- 
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garded  as  a  legal  person  was  status,  and  the  constitutive  elements 

of  his  status  were  liberty,  citizenship,  and  membership 

in  a  family.     First,  he  must  be  free.    A  alave  had  no 

rights.     In  the  earlier  days  of  Roman  law,  no  one  would  have 

conceived  this  to  be  unnatural     But  philosophy,  and 

the  study  of  morality,  taught  the  later  jurists  that 

the  condition  of  a  slave  was  a  violation  of  natural  law.     It  was 

not,  however,  necessary  that  the  person  should  have  been  bom 

free  (ingenuus) ;  for  the  process  of  manumission  placed  the  slave 

in  some  degree  on  a  level  with  the  ingenuus  by  making  him  a 

freedman  (libertinv^,  or,  if  spoken  of  with  reference  to  his  patron, 

libertus*).     It  depended  on  the  mode  and  circumstance  of  his 

manumission  whether  he  became  at  once  a  Roman  citizen ;  but  in 

whatever  way  he  was  enfranchised  he  still  owed  certain  duties  to 

his  patron,  and  in  certain  cases  his  patron  was  his  heir. 

39.  The  second  element  of  the  status  was  citizenship.    The 
Roman  notion  of  the  State  was  that  of  a  compact 
privileged  body  separated  off  from  the  rest  of  the  ^' 

world  by  the  exclusive  possession  of  certain  public  and  private 
rights.  In  the  early  times  of  Rome  the  cives,  or  members  of  the 
State,  were  divided  into  two  bodies  of  patres  and  plebeians,  the 
former  of  whom  had  a  public  and  sacred  law  peculiar  to  themselves, 
while  they  shared  with  the  latter  the  system  of  private  law. 
Beyond  the  State  all  were  hostes  and  barbari.  But  as  civilisation 
advanced,  the  number  of  foreigners  who  resorted  to  Rome  for 
trade,  or  were  otherwise  brought  into  friendly  relations  with  citi- 
zens, was  so  great  that  they  were  looked  upon  as  a  distinct  class, 
that  of  peregrini.  To  be  a  citizen  was  thenceforward  not  to  be  a 
peregrinus,  the  force  of  the  one  idea  being  brought  out  by  the 
prominence  of  its  opposite.  A  peregrinus  was  subject  to  the  jus 
gerUium;  citizens  alone  could  claim  the  privileges  of  the  jus 
Quiritium.  But  when  her  conquests  placed  Rome  in  new  and 
varying  relations  with  the  nations  of  Italy,  an  intermediate  position 
between  the  citizen  and  the  peregrinus  was  accorded  to  the  more 
privileged  of  the  vanquished.  Some  of  the  rights  of  the  citizen 
were  given  to  them,  and  some  were  withheld.  These  peculiar 
rights  of  the  citizen  were  summed  up  in  the  familiar  term  suffra- 
giwm  et  honores,  the  right  of  voting  and  the  capacity  of  holding 
magisterial  oflBces,  and  in  the  terms  connubium  and  commercium. 


*  The  Latin  for  a  freedman  was  liberiimis ;  but  libertua  IHlli  is  the  Latin 
for  the  freedman  of  Titius. 
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Connubium  is  a  terai  which  explains  itself.  The  foundation  of 
the  Roman  family  was  a  marriage  according  to  thejvs  QuiHtium, 
and  not  to  have  the  connubiv/m  was  to  be  incapable  of  entering 
into  the  Roman  family  system.  In  the  word  coTnmercium  were 
included  the  power  of  holding  property  and  making  contracts 
according  to  the  Roman  law,  and  also  the  teata/mentif actio,  or  the 
power  to  make  or  witness  a  will,  and  to  accept  property  under  one. 
By  the  jus  Latinum  and  the  jus  Italicum  various  modifications  of 
the  different  rights  implied  in  the  civitas  were  granted.  The  jus 
Latinum  gave  private  rights  to  individuals,  the  jus  Italicum  gave 
public  rights  to  towns.  In  some  cases  the  jus  Latinum  gave  the 
conniibitum  and  commercium, ;  in  some  only  the  latter,  in  many 
only  a  portion  of  the  latter,  the  testamenti  f actio,  the  power  of 
making,  or  taking  under,  a  testament,  being  withheld.  The  jus 
Italicum,  gave  certain  favoured^townsa  free  municipal  constitution, 
an  immunity  from  direct  taxation,  and  made  the  soil  subject  to 
Quiritarian  ownership  (see  sec.  58).  In  the  course  of  time  other 
shades  between  the  civis  and  the  peregrinus  were  introduced,  but 
all  distinction  between  them  was  gradually  swept  away  by  the 
increasing  recklessness  with  which  the  rights  of  citizenship  were 
bestowed.  At  last  Caracalla  made  all  the  free  subjects  of  the 
empire  citizens ;  and  thenceforward  the  class  of  peregrini,  pro- 
perly speaking,  ceased  to  exist.  All  the  free  inhabitants  of  the 
civilised  world  were  cives,  and  beyond  were  nothing  but  barbari 
and  hostes. 

40.  The  Roman  family,  in  the  peculiar  shape  it  assumed  under 
the  jus  QuiritiuTTiy  was  modelled  on  a  civil  rather  than 
on  a  natural  basis.  The  tie  which  bound  members  of 
the  same  family  was  not  that  of  blood ;  it  was  their  common 
position  in  the  midst  of  a  peculiar  system.  For  the  formation  of 
such  a  family,  a  legal  marriage  was  an  indispensable  preliminary  ; 
but  it  was  only  a  preliminary,  and  the  peculiar  character  of  the 
family  did  not  in  any  way  flow  from  the  tie.  The  head  of  the 
family  was  all  in  all.  He  did  not  so  much  represent  as  absorb  in 
himself  the  subordinate  members.  He  alone  was  suv  juris,  i.e. 
had  an  independent  will ;  all  the  other  members  were  alieni  juris ^ 
their  wills  were  not  independent,  but  were  only  expressed  through 
their  chief.  The  paterfamilias ,  the  head  of  the  family,  was  said 
to  have  all  the  other  members  of  his  family  in  his  power ;  and  this 
power  {jHttria  potestas)  was  tlie  foundation  of  all  that  peculiarly 
characterised  the  Roman  family.     At  the  head  of  the  family  stood 
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the  paterfamilias  alone.  Beneath  him  came  his  children,  sons 
and  daughters,  and  his  wife,  who,  in  order  to  preserve  the  symmetry 
of  the  system,  was  treated  by  law  as  a  daughter.*  If  a  daughter 
married,  she  left  this  family,  and  passed  into  the  family  of  her 
husband,  but  if  a  son  married,  all  his  children  were  as  much  in 
the  power  of  the  paterfaTnilias  as  the  son  himself.  Thus  all  the 
descendants  through  the  male  line  were  in  the  power  of  the  same 
person.  And  it  was  this  that  constituted  the  link  of  family  rela- 
tionship between  them,  not  the  natural  tie  of  blood.  When  the 
paterfamilias  died,  each  of  the  sons  became  in  his  turn  a  pater- 
familias;  he  was  now  sui  jurist  and  all  his  own  descendants 
through  the  male  line  were  in  his  power.  Each  of  the  daughters 
as  long  as  she  remained  unmarried,  was  also  sui  juris  ;  but  directly 
she  formed  a  legal  marriage,  and  thereby  entered  into  her  husband's 
family,  she  passed  into  the  power  of  another.  Hence  it  was  said 
that  a  woman  was  at  once  the  beginning  and  end  of  her  family, 
caput  et  finis  familicB  svajo,  for  directly  she  attempted  to  continue 
it,  she  passed  icto  another  family. 

41.  Persons  who  were  under  the  power  of  another  could  not 
hold  or  acquire  any  property  of  their  own.  All  belonged  to  the 
paterfamilias;  and  whatever  the  son  acquired  was  p^^^  ^- 
acquired  for  the  father.  In  matters  of  public  law  the  jn^rsons  in 
filiusfaviilias  laboured  under  no  incapacities ;  he  ^  * 
could  vote  or  hold  a  magistracy,  but  in  all  the  relations  of  private 
law  he  was  absolutely  in  his  father's  power.  He  could  not  make  a 
will,  for  he  had  no  property  to  dispose  of ;  nor  bring  an  action,  for 
nothing  was  owing  to  him.  But  in  all  public  relations,  whenever 
this  incapability  of  possessing  property  was  not  in  (|uestion,  the 
filiusfamilias  had  all  the  privileges  of  a  citizen ;  he  had,  for  in- 
stance, the  connubium,  and  could  contract  a  legal  marriage ;  and 
the  com/mercium,y  and  could,  therefore,  be  a  witness  in  a  sale  by 
mancipation,  to  which  none  except  citizens  could  be  witnesses. 
The  indulgence  of  later  times  permitted  the  filiusfamilias  to 
hold  certain  property  apart  from  the  paterfamilias ^  an  indulgence 
first  accorded  as  an  encouragement  to  military  service.  But  this 
was  always  treated  as  a  notable  departure  from  the  strict  theory 
of  law. 

42.  The  distinction  between  the  legal  and  the  natural  family 

•.She  was  technically  said  to  bo  in  the  manus  of  her  husband ;  and  per- 
haps manus  is  the  old  word  signifyhig  the  power  of  the  pater/a miUaHy  and 
potesias  is  only  an  expression  of  later  Latin. 


Xl  INTRODUCTION. 

is  illustrated  liy  its  being  possible  for  a  member  of  the  legal  family 
JSmaneipa-  ^  q^i^  i^  *^cl  become  an  entire  stranger  to  it,  and  for 
^*^  an  entire  stranger  to  be  admitted  to  it,  and  be  as 

completely  a  member  as  if  he  were  a  son  of  the  paterfa/milias. 
The  mode  by  which  the  change  in  either  case  was  accomplished 
was  by  a  fictitious  sale.  Every  Roman  citizen  could  sell  himself 
to  another  by  the  peculiar  form  of  sale  called  mancipatio  ;  and  as 
the  father  piossessed  over  the  son  the  rights  which  a  person  sui 
jv/ria  possessed  over  himself,  he  sold  the  filiusfarriilias  to  a  nomi- 
nal purchaser,  who  was  supposed  to  buy  the  son.  It  was  declared 
by  the  law  of  the  Twelve  Tables,  that  a  son  thrice  sold  by  his 
father  should  befreefromhispower,and  the  ceremony  was  therefore 
repeated  three  times,  and  the  son  was  then  emancipatua,  or  sold 
out  of  the  family.  When  a  stranger,  being  himself  alieni  juris, 
wished  or  was  compelled  to  enter  a  family,  the  process  was  efiected 
by  adoption.  Here,  again,  then,  was  another  sale,  the  pater- 
familias  of  the  family  he  quitted  being  the  seller,  and  the  pdter- 
fa/milias  of  that  he  entered  being  the  purchaser.  If  the  stranger 
was  8V/i  juris,  he  entered  his  new  family  by  arrogation,  which  in 
ancient  times  could  only  be  effected  by  a  vote  in  the  comitia 
curiata,  it  being  considered  a  matter  of  public  policy  to  keep  a 
watch  over  such  a  proceeding,  lest  the  last  of  his  gens  should 
arrogate  himself,  and  its  sacra  be  lost.  Much  simpler  modes  for 
eflecting  arrogation,  as  well  as  for  efiecting  emancipation  and 
adoption,  were  employed  in  later  times ;  and  one  of  the  most 
important  changes  in  law  introduced  by  Justinian  was  that  by 
which  he  altered  the  character  of  adoption,  and  decreed  that,  unless 
the  adopter  was  an  ascendant,  the  person  adopted  should  not  pass 
out  of  his  natural  family. 

43.  A  person  might  be  sui  juris,  and  be  in  possession  of  every 
Tutors  and  right,  and  yet  be  unable,  through  some  imperfection, 
curators.  ^  exercise  the  rights  he  possessed.  A  child,  for  in- 
stance, was  not  only  not  able  to  conduct  his  affairs  with  discretion, 
but  he  was  unable,  to  understand,  perhaps  to  speak,  the  forms 
necessary  to  be  expressly  pronounced  in  almost  every  legal  trans- 
action. A  tutor  was  therefore  appointed,  who,  until  the  child 
attained  the  age  of  puberty,  supplied  this  defect  of  his  ward,  or, 
as  he  was  called,  his  pupil.  And  this  is  the  Roman  notion  of  a 
tutor :  he  was  a  person  who  supplied  something  that  was  wanting, 
who  filled  up  the  measure  of  liLs  pupil's  persona*    He  of  course 

*  persona  had  in  Boman  law  a  double  significatioii.    It  meant  a  person 
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took  care  of  the  person  and  property  of  the  child  ;  but  this  was 
only  an  accessory  of  his  position ;  his  primary  oflSce  was  to  supply 
by  his  auctoritas  *  what  the  pupil  fell  short  of.  So,  too,  in  the 
old  law,  unmarried  women,  of  whatever  age,  remained  in  the 
tutelage  of  their  relations.  Further,  a  person  might  be  suijvms, 
and  be  of  an  age  to  exercise  his  rights,  and  yet  it  might  be  neces- 
sary to  insure  that  he  did  not  hurt  himself  and  his  family  by  the 
mode  in  which  he  exercised  them.  In  such  cases,  a  curator  was 
appointed,  whose  duty  it  was  to  look  after  his  property.  This 
curator  had  a  perfectly  different  office  from  a  tutor ;  in  technical 
language,  the  tutor  was  said  to  be  appointed  to  the  person,  the 
curator  to  the  property^  The  curator  was  only  appointed  as  a 
check  to  prevent  pecuniary  loss.  Curators  were  also  appointed  to 
watch  over  the  interests  of  insane  persons,  and  of  persons  noto- 
riously prodigal,  as  well  as  of  those  who  had  attained  the  age  of 
puberty,  but  were  under  the  age  of  twenty-five. 

44.  While  the  head  of  a  family  lived,  all  those  who  were  in 
his  power  were  connected   together  by  the  tie  of 
subjection  to  the  power  of  the  same  person.     The 

tie  was  called  agnatio,  and  the  persons  so  mutually  connected 
were  agnati  to  each  other.  When  ih^paterfamiiUaa  died,  the  tie 
of  (ignatio  still  subsisted.  Each  of  those  who,  by  his  death,  be- 
came 8ui  jturia,  became  the  head  of  a  new  family ;  but  still  they 
and  their  descendants  were  agnati  to  each  other  so  long  as  they  did 
not  by  emancipation  or  by  adoption,  or,  in  the  case  of  women,  by 
marriage,  leave  their  original  family.  All  those,  in  short,  who 
would  have  been  agnati  to  each  other  if  the  life  of  the  original 
paterfarailia^  had  been  prolonged,  were  agnati  at  any  distance 
of  time,  however  great,  after  his  death.  A  number  of  distinct 
families  might  thus,  when  looked  on  as  connected  by  agnatio, 
be  spoken  of  as  one  family ;  for  they  were  all  portions  of  the 
family  of  a  deceased  paterfamilias, 

45.  Beyond  the  circle  of  the  agnati,  the  ancient  patrician  had 
that  of  the  gens.  They  were  nearer  to  him  than  those  who  were 
only  related  to  him  by  blood.     If  a  patrician  died  intestate,  in 

in  the  sense  used  above  in  see.  87.  It  also  meant  all  or  some  of  the  capacities 
attaching  to  a  person.  The  persona  (taken  generally)  of  a  person  was  thus 
the  inim  total  of  all  his  legal  capacities,  and  the  same  person  as  a  husband  or 
father  had  the  persona  mariti  or  pairis. 

•  The  derivation  of  auctoriias  should  never  be  lost  sipfht  of.  When  one 
person  increased,  augebai,  what  another  had,  so  as  to  fill  up  a  deficiency, 
this  increasing  or  filling  up  was  called  auctoritas. 
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default  of  agnati,  his  gentiles,  the  men  of  his  grerw,  were  his  heirs. 
He  was  placed  in  the  midst  of  two  artificial  circles, 
shutting  out  the  natural  circle  of  blood  relations;  while 
the  plebeian,  unless  he  happened  to  belong  to  one  of  the  few  ple- 
beian gentes,  and,  when  the  system  of  gentes  had  faded  away,  the 
patrician  also,  acknowledged  the  ties  of  blood  as  next  to  that  of 
agnatio.     All  those  who  were  connected  together  by 
^*^^       the  ties  of  blood  were  cognati.     It  was  the  tendency 
of  the  later  Roman  legislation  to  give  greater  and  greater  weight 
to  the  ties  of  blood,  and  to  substitute  a  natural,  for  an  artificial, 
system  of  family  relationship.     Lastly,  the  cognati  of 
each  of  the  parties  to  a  marriage  were  said  to  be 
ajffines  to  the  other  party. 

46.  We  have  spoken  as  if  the  wife  had  been  always  in  the 
Posiiian  of  'fTianus,  or  power,  of  her  husband.  And  this  was  so, 
the  w^e,  probably,  in  the  strict  theory  of  the  Roman  family, 
and  in  the  practice  of  early  times.  The  tie  of  marriage  was 
formed  among  the  patricians  by  the  ceremony  of  confarreatio^  in 
which  none  could  partake  except  those  who  had  the  privileges  of 
the  jus  sacrum ;  and  apparently  the  mere  fact  of  going  through 
the  ceremony  placed  a  wife  in  the  manus  of  her  husband.  The 
plebeians  had  no  corresponding  ceremony ;  and  in  order  that,  when 
two  persons  came  together  in  marriage,  the  wife  should  be  in  the 
power  of  the  husband,  she  was  sold  to  the  husband  by  the  father, 
a  process  which  was  termed  coemptio^  or  if  she  remained  with  her 
husband  a  year,  then  the  power  over  her  was  acquired  by  usus, 
that  is,  by  the  uninterrupted  lapse  of  time.  If,  however,  she 
absented  herself  for  three  consecutive  nights  in  the  year,  this 
prevented  her  falling  into  the  husband's  power.  Perhaps,  at  all 
times,  at  least  in  plebeian  families,  a  woman  could  so  marry  as 
not  to  fall  into  the  manus  of  her  husband ;  and  in  later  times 
such  marriages  formed  the  rule.  It  made  no  difference  in  other 
relations  of  the  family  whether  the  wife  was  in  the  power  of  the 
husband  or  not.  Supposing  she  and  her  husband  had  the  con- 
nuhium,,  that  is,  were  capable  of  intermarrying,  all  the  usual 
incidents  of  a  marriage,  such  as  the  patria  potestas,  attached  to 
the  connection.  If  a  man  and  a  woman  entered  into  a  permanent 
connection  without  mamage  (concubinattisY  their 
children  were  naiurales  tiberiy  and  were  so  far 
favoured  by  the  later  law  as  to  be  capable  of  being  placed  in  the 
position  of  cbildx'cn  sprung  from  a  legal  marriage,  by  the  process 
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of  legitimatio.  After  the  time  of  Constantine  they  might  be 
made  legitimate  by  the  subsequent  marriage  of  their  parents.  In 
all  unions  of  the  sexes,  other  than  a  legal  marriage,  the  children 
followed  the  condition  of  their  mother:  being  free,  that  is,  if  she 
was  free,  and  slaves  if  she  was  a  slave.  The  union  of  slaves  was 
called  contubemium;  but  however  solemnly  entered  into,  and 
however  faithfully  its  natural  tie  acknowledged,  it  was  never  in 
the  eye  of  the  law  regarded  as  anything  better  than  promiscuous 
intercourse. 

47.  It  was  possible  that  any  one  who  possessed  a  complete 
9tatu8  should  undergo  a  change  of  status,  and  this  Deminxuio 
change  might  happen  in  any  one  of  the  three  com-  *^P^^' 
ponent  parts  of  the  status.  The  capability  of  exercising  aU  those 
rights  implied  in  a  perfect  status  was  frequently  spoken  of  as  a 
man's  caput,  and  the  change  in  each  of  these  component  parts  was 
said  to  be  a  deminutio  capitis,  a  lessening  or  impairing  of  the 
capui.  First,  a  man  might  lose  his  freedom  ;  he  might  be  taken 
prisoner  by  an  enemy,  or  undergo  a  very  severe  criminal  sentence. 
The  loss  of  this  element  of  the  status,  called  capitis  deminutio 
maxima,  involved  the  loss  of  the  remaining  two,  the  person  who 
ceased  to  be  free  ceasing  also  to  have  the  rights  of  citizenship  or 
family  rights.  Secondly,  he  might  lose  his  rights  of  citizenship, 
and  this  loss,  called  capitis  dew^inutio  media,  involved  the  loss 
of  family  rights,  but  still  left  him  free.  Thirdly,  by  what  was 
called  capitis  deminutio  minim^a,  he  might  lose  his  position  in 
his  family  by  emancipation  or  arrogation.  In  early  times  there 
were  rights,  principally  those  forming  part  of  the  jv^  sacrum, 
which  a  person  who  passed  out  of  his  family  really  lost ;  but  in 
later  times,  as  in  every  case  the  person  who  underwent  this  capitis 
dem,inutio  either  entered  another  family,  or  became  the  head 
of  his  own  famibr,  his  status  was  really  not  made  at  all  less 
perfect  by  the  change.  Of  course  this  capitis  deminutio  involved 
the  loss  of  neither  of  the  two  other  component  parts  of  the 
stattis. 

48.  When  a  person  was  possessed  of  a  perfect  status,  he  was 
considered  to  enjoy  a  high  dignity  and  reputation  in 

,the  eyes  of  others.     This  reputation  (existiw^atio)  the 
Romans  considered  as  one  of  the  chief  possessions  of  a  person. 
It  was  even  to  a  certain  extent  regulated  by  law.     If  a  person 
ceased  to  be  free,  his  existimatio  was  gone.     Certain  offences  were 
treated  by  law  as  impairing  it.     If  the  offcuce  was  so  grave  as  to 
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impair  the  exiativiatio  very  seriously,  its  diminution  was  said  to 
amount  to  infamia.  For  example,  a  partner,  or  a  mandatary, 
condemned  in  an  action  pro  socio  or  mandato,  was  stamped  with 
infamy.  The  consequences  of  infamy  were,  that  the  guilty  per- 
son  could  not  vote,  could  not  receive  public  honours,  and  could 
not  bring  a  public  prosecution.  If  the  offence  was  rather  less 
grave,  the  consequence  was  turpitudo  ;  and  if  the  person  was  in 
some  inferior  position,  as,  for  instance,  an  actor,  he  was  said  to  be 
marked  with  a  levia  notay  a  slight  brand  of  disgrace. 

49.  It  only  remains  to  be  observed  that,  although  persons 
End  fihs    ^^^^  were  the  mere  creations  of  law,  as  corporations, 
exiaUnee  of  ceased  to  exist  when  the  law  in  any  way  put  an  end 
P^^^"*^^'       to  their  existence,  as  by  the  dissolution  of  the  corpo- 
ration, yet  the  person  of  individuals,  that  is,  their  legal,  as  opposed 
to  their  natural  being,  did  not  become  extinct  by  their  death.     At 
the  moment  of  death  it  was  shifted  to  those  who  represented  them. 
The  son  was  clothed  with  the  person  of  the  father,  the  heir  with 
that  of  the  testator.     What  we  mean  by  saying  that  the  deceased 
is  represented,  that  is,  again  made  present  and  brought  before  us, 
the  Roman  jurists  expressed  by  saying  th^t  his  person,  had  been 
shifted  to  those  who  succeeded  in  his  place. 

n.  THINGS. 

50.  The  word  thing  (res)  has,  in  Roman  law,  a  sense  as  arti- 
Use  of  the  ficial  and  as  wide  as  the  word  person.  As  person  com- 
word  res.  prehends  every  legal  being  that  has  rights  and  is  sub- 
ject to  them,  so  thing  comprehends  all  that  can  be  considered  as 
the  object  *  of  a  right.  The  object  of  a  right  may  be  incorporeal, 
or  the  pure  creation  of  law,  and  need  not  be  limited  to  things  cor- 
poreal and  visible.  The  law  can  separate  the  right  to  possess  a 
field  and  the  right  to  walk  in  it,  and  the  object  of  each  right  is 
called  indifferently  a  thing.  When  we  attempt  to  classify  these 
objects  of  rights,  we  are  unable  to  select  any  one  principle  of 
division  according  to  which  we  may  distribute  them.  The  aspects 
in  which  we  may  view  them  are  too  various  to  admit  of  a  simple 
arrangement ;  we  may,  however,  make  a  division  approximately 
accurate  by  considering,  first,  those  heads  of  things  which  we 
arrive  at  by  examining  the  nature  of  the  things  themselves ;  and 
secondly,  those  which  we  arrive  at  by  inquiring  into  the  interest 
which  persons  have  in  thoin. 

*  This  word  is  horo  used  in  the  ecuse  of  the  (ioriuan  writers  and  corre- 
sponds with  Austin's  '  subject  \ 
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61.  First,  then,  things  may  be  corporeal  or  incorporeal ;  or, 
as  the  jurists  expressed  it,  tangipossunt  or  tangi  non 
pos^unt.  We  see  a  house  or  a  field ;  we  do  not  see  ih^^  ^^ 
a  right  to  iohabit  the  one  or  reap  the  fruits  of  the  Corp(yreaiand 
other.  The  physical  tangible  object  of  sense  is  a  ^^^ 
corporeal  thing ;  the  intangible  abstraction  of  the  mind  is  an  in- 
corporeal thing.  Incorporeal  things  always  consist  in  a  right; 
if  we  see  a  stream  flowing,  or  a  path  "winding  through  a  field,  the 
mind  sees,  as  something  distinct  from  the  object  of  sense,  the 
power  of  using  the  water  or  of  following  the  path.  This  power 
is,  in  the  language  of  the  law,  an  incorporeal  thing ;  and  a  person 
may  have  a  right  to  possess  it  just  as  he  may  have  a  right  to  pos- 
sess a  house  or  field.  Strictly  speaking,  the  right  to  own  a  field, 
and  not  the  field  itself,  is  what  the  law  takes  cognisance  of,  and 
this  is  as  much  incorporeal  as  the  right  to  walk  over  it.  But 
Roman  law  has  adopted  or  introduced  the  popular  way  of  speaking, 
according  to  which  we  say,  *  I  have  a  field  * ; '  I  have  a  right  of  way 
over  a  field '. 

52.  We  may  again  speak  of  corporeal  things  as  moveable  and 
immoveable  (res  mobiles,  se  moventes,  and  res  soli,  res    mr .   , 

^      ,     ,       ,  ,  ,  Invngs  move- 

im/mobUes),  a  distinction  so  obvious  that  it  needs  no  able  and  im- 
other  remark  than  that  some  moveable  things  are  so  ^^ 
incorporated  with  immoveables,  or  so  constantly  associated  with 
their  use,  that  the  law  treats  them  as  immoveables,  as  for  instance 
a  house,  each  brick  of  which  is  a  moveable,  is  itself  an  immove- 
able, because  attached  to  the  soil. 

63.  Things  are  also  either  divisible  or  indivisible.     We  cannot 
divide  a  slave  or  a  horse  so  that  the  several  parts    7»/,,„«g  ^,-^ 
have  the  same  value  which  they  had  when  they  were   sihie  and  in- 
parts  of  a  whole ;  but  if  we  divide  a  field  into  four,  we     **^" 
have  four  small  fields. 

64.  They  are  also  principal  or  accessory;  that  is,  they  are 
the  direct  object  of  rights,  or  are  only  so  as  forming  2%^.  ^^.^, 
a  portion  of,  or  being  intimately  connected  with,  cipaiaudac 
something  that  is;  thus  a  tree  is  a  principal  thing,    ^'****^* 

its  fruit  an  accessory. 

66.  Another  distinction  relating  to  things  familiar  to  the 
Roman  jurists  was  that  between  the  genus  and  the    Qcnus  and 
species.     By  the  genus  was  meant  a  whole  class  of   *?^««- 
objects,  such  as  horses,  or  the  general  name  for  an  object,  such 
as  wine,  oil,  wheat.     Species  was  the  particular  member  of  the 


xlvi  nrTROBUCTION. 

class,  or  particular  portion  of  the  object  comprehended  under  the 
genus,  as  this  horse,  or  the  wine  in  this  bottle.  If  a  purchaser 
bought  a  horse,  or  a  certain  quantity  of  oil,  the  thing  bought  was 
said  to  be  determined  genere ;  if  he  bought  a  particular  horse  or 
the  oil  in  a  certain  vase,  the  thing  bought  was  said  to  be  deter- 
mined specie.  All  things  which  are  included  under  a  general 
name,  such  as  oil  or  wheat,  are  commonly  divided  by  being 
weighed,  numbered,  or  measured,  and  were  therefore  spoken  of  by 
the  jurists  as  being  those  things  quce  pondere^  numero^  mensw- 
rave  constant, 

56.  We  may,  lastly,  regard  things  as  particular,  or  as  collected 

under  some  head,  when  the  whole  collection  is  a  thing 
^JanT  ^^  1*^-  ^^^8  *  sheep  is  a  particular  thing  {res 
rffrumuniver-   singularis)  ]  a  flock,  composed  ex  distantibus  uni 

nomini  subjectis,  is  a  collection  of  things,  or,  as  the 
jurists  expressed  it,  is  a  rerum  universitas  (or  simply  universitas). 
As  also,  of  course,  are  such  comprehensive  things  as  an  inheritance, 
a  marriage  portion,  the  peculium  of  a  slave. 

57.  In  prpceeding  to  the  second  division  of  things  according 
to  the  persons  who  have  rights  over  them,  and  to  the  extent  of 
those  rights,  we  must  first  notice  the  distinction  in  things  caused 

by  certain  things  having  a  aacred  character  (res  d/ivini 
jv/ris).  These  were  res  sacrcB,  consecrated  to  the 
superior  gods ;  or  res  religioscBy  such  as  tombs  or  burial-grounds, 
consecrated  to  the  infernal  gods  ;  or,  lastly,  res  sanctce  (hallowed), 
tilings  human,  but  having  a  sort  of  sacredness  attaching  to  them, 
such  as  the  walls  and  gates  of  cities. 

58.  The  State,  again,  impressed  on  some  things  a  peculiar 
character.  All  things  which  were  held  by  peregrini  and  not  by 
citizens  were  peregrina.    The  soil  which  was  included  in  the  terri- 

^  tories  of  the  early  State,  the  ager  Romambs,  was  dis- 

Jiomanus,  tinguished  from  all  other 'land  by  being  alone  capable 
of  being  the  subject  of  sale  by  mancipation  and  being  alone 
held  by  the  special  tenure  of  the  jtis  Quiritiura,*  In  later  times 
a  greater  portion  of  the  soil  of  Italy  was  placed  on  the  same 
footing  with  the  soil  of  the  ager  Roinanus,  and  solum  Italicum 
came  to  be  the  name  of  all  soil  wherever  situated  to  which  the 
privileges  of  the  old  ager  Romamus  were  accorded,  as  oppased  to 
solu/m  provvacialet  which  always  remained,  at  least  in  theory,  the 

*DiON.  Halioarn.  iv.  13. 
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property  of  the  State,  and  of  which  a  perfect  ownership  could  not 
be  acquired.*  This  difference  in  the  tenure  of  the  soil,  which  had 
in  reality  disappeared  by  the  time  of  Diocletian,  was  formally 
abolished  by  Justinian. 

59.  In  the  older  law   there  also   prevailed   a   distinction, 
abolished  by  Justinian,  between  res  mancipi  and  res 

Tiec  mancipi.  We  know  from  a  fragment  of  Ulpian,f 
vrhsit  things  were  res  mancipi.  They  were  prcedia  in  Italico  solo^ 
whether  in  the  country  or  the  city,  servitudes  (a  term  to  be 
explained  presently)  over  these  prcedia,  when  in  the  country, 
slaves  and  four-footed  animals,  as  oxen  and  horses,  tamed  for  the 
service  of  man.  All  other  things  were  nee  mancipi.  We  also 
know  that  property  in  res  mancipi  could  only  be  transferred  by 
in  jure  cessio  (see  sec.  73),  and  by  tnancipatio,  that  is,  by  a  form 
of  sale,  in  which  the  purchaser  took  hold  with  his  hand  of  the 
thing  purchased,  and,  claiming  it  to  be  his,  struck  the  scales  with 
a  piece  of  copper,  which  he  then  tendered  to  the  seller.J  The  list  of 
res  mancipi  is  evidently  a  list  of  the  possessions  of  an  early  agri- 
cultural community,  and  there  can  be  scarcely  any  doubt  that  the 
form  of  sale  required  to  transfer  the  property  in  them  was  the 
ordinary  form  of  sale  in  such  a  community.  At  some  period,  and 
in  some  manner  of  which  we  have  no  knowledge,  these  possessions 
of  an  early  agricultural  community  were  contrasted  with  other 
forms  of  wealth,  and  the  mode  of  transfer  customary  in  the  one 
case  was  found  not  to  be  customary  in  the  other.  The  law,  sanc- 
tioning and  embodying  the  custom,  made  the  form  of  mancipatio 
necessary  to  pass  res  mancipi,  and  declared  it  not  to  be  necessary 
to  pass  other  things.  Manus,  as  signifying  power, §  is,  probably, 
the  root  of  the  phrases  mancipi  and  Tnancipatio.  Thus  res 
mancipi  meant  originally  things  in  the  hand,  or  taken  by  the 
hand,  of  the  owner,  and  the  taking  by  the  hand  in  the  form  of 
transfer  was  symbolic  of  the  purchaser  holding  or  acquiring  the 
thing  in  the  way  in  which  the  seller  had  held  or  acquired  it. 

60.  If  we  look  at  things  according  to  the  persons  by  whom 
they  are  owned,  we  have  a  division  into  res  com,munes,  as  the  sea 

♦  Ulp.  Reg.  xix.  1 ;  Cicero,  Pro  Flacco,  32 ;  Gaius,  ii.  27. 

f  Ulp.  Beg.  idx.  1. 

I  The  form  of  mancipatio  will  be  more  fully  noticed  in  sec.  81. 

§  How  manua  signifies  power  is  a  further  question  ;  it  may  be  that  the 
hand  is  merely  a  metaphor,  as  we  say  *  in  the  hands  *  for  ^  in  the  power  *  of  a 
person;  or  it  may  mean  the  hand  of  a  conqueror  or  plunderer,  and  thus 
ori^naUy  things  manu  capta  would  be  the  booty  of  plunderers. 
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and  the  air,  wliich  cannot  be  appropriated  by  any  particular  indi- 

lUs  communes,  viduals ;    res  public(JB,   things  which   belong  to  the 

JUapublioB.     state,  as  the  State  land  (ager  publicua),  navigable 

rivers,  roads,    &c.;    res  universitatisy  things  which  belong  to 

aggregate  bodies,  as  to  corporations ;  and  res privatcef 

^^^*  things  which  belong  to  individuals;  and  these  were 

said  to  be  iii  nostro  patin/monioy  i.e.  we  could,  in  one  way  or 

In  nostro      another,  have  a  property  in  them :  whereas  things 

patrimonii   common,  Or  public,  or  dedicated  to  the  gods,  were 

extra  patrimoniumy  i.e.  could  hot  become  the  subject  of  private 

property.     Lastly,  there  were  res  nullius,  things  of 

Res  wtiUius    **••'•'  ^ 

which  no  one  has  acquired  the  ownership,  as  wild 
animals,  or  unoccupied  islands  in  the  sea. 

61.  Having  thus  given  a  sketch  of  the  position  of  persons  in 
Roman  law,  as  also  of  the  divisions  of  things,  we  now 
proceed  to  speak  of  that  connection  between  persons 
and  things  with  what  are  termed  rights  express.  The  necessities 
of  his  physical  position  oblige  man  to  exert  his  power  over  the 
world  of  things.  At  first  property  is  held  by  the 
tribe  or  community,  then  by  the  family,  and  lastly  by 
the  individual ;  and  when  society  has  reached  this  last  stage,  which 
it  had  reached  in  the  earliest  known  times  of  Roman  law,*  his 
special  interests  prompt  each  man  to  claim,  as  against  his  fellows, 
an  exclusive  interest  in  particular  things.  Sometimes  such  a 
claim  sanctioned  by  law  is  urged  directlj^ :  the  owner,  as  he  is  said 
to  be,  of  the  thing  publishes  this  claim  against  all  other  men,  and 
asserts  an  indisputable  title  himself  to  enjoy  all  the  advantages 
which  the  possession  of  the  thing  can  confer.  Sometimes  the 
claim  is  more  indirect ;  the  claimant  insists  that  there  are  one  or 
more  particular  individuals  who  ought  to  put  him  in  possession  of 
something  he  wishes  to  obtain,  or  do  something  for  him,  or  fulfil 
some  promise,  or  repair  some  damage  they  have  made  or  caused. 
Such  a  claim  is  primarily  urged  against  particular  persons,  and 
not  against  the  world  at  large.  On  this  distinction  between  claims 
to  things  advanced  against  all  men,  and  those  advanced  primarily 
against  particular  men,  is  based  the  division  of  rights  into  real 
and  personal  expressed  by  writers  of  the  middle  ages,f  on  the 

*We  have,  however,  such  expressions  as  sui  heredes  applied  to  children 
who,  after  the  death  of  the  pater/amiliaSj  took  the  inheritance  as  something 
belonging  to  themselves,  and  this  is  obviously  a  survival  from  the  times  when 
the  family  rather  than  the  individual  was  regarded  as  the  owner  of  property. 

tThe  term  jiM  in  r§  ax)pcars  in  the  summary  of  law  bearing  the  name  of 
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analogy  of  terms  found  in  the  writings  of  the  Roman  jurists,  by 
the  phrases  jv/ra  in  re  and  jxira  ad  rem,  A  real  right,  a  jv^  in  re, 
or,  to  use  the  equivalent  phrase  preferred  by  some  later  commen- 
tators, jtL8  in  rem*  is  a  right  to  have  a  thing  to  the  exclusion  of 
all  other  men.  A  personal  right,  jv^  ad  rem,  or,  to  use  a  much 
more  correct  expression,  jius  in  personam,  is  a  right  in  which 
there  is  a^  person  who  is  the  subject  of  the  right,  as  well  as  a 
thing  as  its  object,  a  right  which  gives  its  possessor  a  power  to 
oblige  another  person  to  give  or  procure,  or  do  or  not  do  some- 
thing. It  is  true  that  in  a  real  right  the  notion  of  persons  is 
involved,  for  no  one  could  claim  a  thing  if  there  were  no  other 
persons  against  whom  to  claim  it ;  and  that  in  a  personal  right  is 
involved  the  notion  of  a  thing,  for  the  object  of  the  right  is  a 
thing  which  the  possessor  wishes  to  have  given,  procured,  done,  or 
not  done.  'But  the  leading  principle  of  the  distinction  is  simple 
and  intelligible ;  and  though  it  has  not  been  formally  adopted  in 
the  system  of  the  Institutes  or  of  the  leading  jurists,  yet  the 
classifications  of  the  difierent  relations  of  persons  and  things 
which  they  actually  employed  are  so  capable  of  being  assimilated 
to  that  which  this  distinction  suggests  that  we  need  not  hesitate 
to  adopt  it 

in.  RIGHTS  OVER  THINGS. 

62.  The  most  complete  right  over  a  thing  is  of  course  that 
passessed  by  the  absolute   owner  of  the   thinc',  the    ^     .  . 

,      -f  r  -i.         u     Ti  J     Dominium, 

person  wno  has  power  to  dispose  of  it  as  ho  likes,  and 
who  holds  it  by  a  title  recognised  as  valid  by  law.  This  owner- 
ship was  in  Roman  law  expressed  by  the  word  dominium,  some- 
times by  proprietas.  The  dominus  was  entitled  to  use  the  thing 
{usua),  to  enjoy  all  its  products  (Ji^ciua),  and  to  consume  the 
thing  entirely  if  it  was  capable  of  consumption  {ahusua).  He 
could  also  dispose  of  or  alienate  it  at  will.  In  the  ancient  system 
of  private  law,  the  owner  was  said  to  be  owner  ex  jure  Quiritium. 

the  BrachylogUB,  which  belongs  to  the  twelfth  century ;  both  phrases  occur 
in  the  pontifical  constitutions  of  the  thirteenth  century.  (See  Lib,  Sextus 
Decret,  iii.  7,  8,  in  quihua  jus  non  esset  qtucsituin  in  re,  licet  ad  rem.) 

♦  The  objection  to  using  the  term  jus  in  re  is  that  the  expresBion  occurs 
in  the  classical  jurists  as  meaning  an  interest  in  a  thing  short  of  ownership, 
as  the  interest  of  a  mortgagee  in  the  thing  pledged,  and  on  this  ground  the 
term  jus  in  rem,  which  in  tliis  sense  is  not  found  in  the  classical  jurists,  but 
ifl  supported  by  the  analogy  of  the  familiar  term  actio  in  rem,  seems  pre- 
ferable. 
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Nor  did  the  old  law  recognise  any  dominiv/m  other  than  that 
which  was  enjoyed  ex  jure  Quiritiv/m,  But  the  prsdtors  found 
occasions  when  they  wished  to  give  all  the  advantages  of  owner- 
ship but  were  prevented  by  the  civil  law  from  giving  the  legal 
doTniniv/m.  Another  kind  of  doviinium  came  therefore  to  be 
spoken  of ;  and  the  term  in  bonis  habere  was  used  to  express  an 
ownership  which  was  practically  absolute  because  it  was  protected 
by  the  praetor's  authority,  but  which  was  not  technically  the  same 
as  ownership  ex  jure  Qvbvritiv/ra,  Commentators  have  called  this 
ownership  the  dominium  bonitarium,  a  term  not,  however,  used 
by  the  jurists.  The  distinction  between  the  doTninium  boni- 
tariv/m,  and  that  ex  jure  Quiritium  entirely  disappeared  under 
Justinian. 

63.  To  the  notion  of  dominium,  was  opposed  that  of  posseasio, 

A  person  might  be  owner  of  a  thing  and  yet  not  pos- 
sess  it,  or  possess  it  without  being  the  owner.  Pos- 
session implied  actual  physical  occupation,  or  detention,  to  use  the 
technical  term,  of  the  thing ;  but  it  also  implied  something  more 
in  the  sense  in  which  it  was  used  by  the  Roman  lawyers.  It 
implied  not  only  a  fact,  but  an  intention ;  not  only  the  fact  of 
the  thing  being  under  the  control  of  the  possessor,  but  also  the 
intention  on  the  part  of  the  possessor  to  hold  it  so  as  to  reap 
exactly  the  same  benefit  from  it  as  the  real  owner  would,  and  to 
exercise  the  same  rights  over  it,  even  though  he  might  be  well 
aware  that  he  was  not  the  real  owner,  and  had  no  claim  to  be  so. 
The  passessor  was  entitled  to  have  his  possession  protected  against 
every  one  but  the  true  owner,  and  length  of  possession  would, 
under  certain  conditions  fixed  by  law,  make  the  possessor  really 
become  the  owner  of  the  thing  possessed. 

64.  As  the  rights  over  a  thing  may  be  very  numerous,  it  is 
perfectly  possible  to  separate  them,  and  to  give  some  to  one 
person  and  some  to  another.  We  can,  for  instance,  separate  the 
right  of  walking  in  a  field  from  the  right  of  digging  under  the 
surface,  and  give  the  right  of  doing  the  one  to  this  person  and  of 
doing  the  other  to  that.  In  this  way  each  right  that  is  separated 
off  may  be  considered  as  a  fragment  of  the  whole  dominium 
capable  of  being  given  away  from  the  proprietor.  These  frag- 
mentary rights,  these  portions  of  the  whole  right  comprised  in  the 

absolute  ownership,  were  termed  servitutes,  because 

the  thing  was  under  a  kind  of  slavery  for  the  benefit 

of  the  person  entitled  to  exercise  over  it  this  separate  right.     In 


INTBODUCTION.  ll 

some  servitudes,  the  right  over  the  thing  subject  to  the  servitude, 
Tea  aerviens,  was  attached  to  the  ownership  of  another  thing  (res 
doTainana):  the  servitudes  were  then  spoken  of  as  aervitutea 
rerura  or  prcediorum,  and  a  distinction  was  made  in  these  servi- 
tudes according  as  the  light  given  by  them  referred  to  the  soil 
itself,  as  the  right  to  go  or  to  drive  over  it,  when  the  servitudes 
were  said  to  be  maticorum  prcediorum,  or  to  the  soil  as  support- 
ing some  superstructure,  as  a  house,  when  the  servitudes  were  said 
to  be  v/rbanornra  prcedioruni.  In  other  servitudes,  the  right  was 
given  to  particular  persons ;  and  the  servitudes  were  then  termed 
aeT^itutea  peraonariirri.  The  most  important  of  these  latter  servi- 
tudes were  uaxiafructua  and  tuaua.  Uatuafructiia  was  the  right  to 
enjoy  a  thing  belonging  to  another  person  so  as  to  reap  all  the 
produce  derivable  from  it,  as,  for  instance,  all  the  fruits  of  the 
soil ;  vsv^  was  the  right  to  use  and  enjoy  a  thing  belonging  to 
another  person,  only  without  reaping  any,  or  only  a  small  portion, 
of  its  produce.  Only  immoveable  property  was  subject  to  the 
aervitutea  prcediorura ;  both  moveable  and  immoveable  to  the 
aervitutea  peraonarum, 

65.  There  were  two  other  rights  over  things  which  had  some- 
thing of  the  nature  of  servitudes,  but  which  received 

a  particular  name.  These  were  emphyteuaia  and  and  super- 
^vuperficiea.  The  former  was  an  alienation  of  all  rights  ^^^* 
except  that  of  the  bare  ownership  for  a  long  term,  in  considera- 
tion of  the  proprietor  receiving  a  yearly  rent  (penaio) ;  the  latter 
was  the  alienation  by  the  owner  of  the  surface  of  the  soil  of  all 
rights  necessary  for  building  on  the  surface,  a  yearly  rent  being 
generally  reserved. 

66.  Lastly,  there  was  the  right  given  over  a  thing  by  pledge 
or  mortgage,  pigmba,  hypotheca ;   the  former  term 

being  used  to  express  the  case  of  the  thing,  over  which  PHTft'ons, 

the  right  was  given,  being  placed  in  the  possession  of  the 
creditor,  the  latter  to  express  the  case  of  it  being  left  in  the 
possession  of  the  debtor.  The  right  was  given  to  secure  a  creditor 
the  payment  of  his  debt;  and  he  ultimately  had  power  to  sell 
the  thing,  and  to  satisfy  his  claim  out  of  the  proceeds,  or,  if  he 
could  find  no  purchaser,  to  have  himself  made  owner  of  the 
thing. 

67.  We  may  now  proceed  to  spt^ak  of  the  mode  in  which  rights 
over  things  are  acquired.  We  Hud  at  the  outset  an  obvious 
difference  between  acquiring  rights  over  a  particular  thing  and 

c2 
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acquiring  rights  over  the  entirety  of  a  number  of  things  comprised 
.     ....      .in  such  a  term  as  an  inheritance,  which  includes  tbe 

AequtsUton  of         ^  ,  ,  ' 

righu  aver       entirety  of  the  rights  belonging  to  a  deceased  person, 
***^**  both  over  things  and  against  persons.     We  may  thus 

divide  the  subject  of  the  acquisition  of  rights  into  two  parts :  the 
first  comprising  the  modes  in  which  rights  are  acquired  over  par- 
ticular things;  the  second  comprising  the  modes  in  which  an 
entirety  (universitas)  of  rights,  both  over  things  and  against 
persons,  passed  from  one  person  to  another. 

68.  We  may  mention,  as  the  first  of  the  modes  of  acquiring 
particular  things,  occupation,  i.e.  the  seizing  on  a  thing  which  is 
a  res  nvZlius^  Le.  without  an  owner:  land  in  an  unoccupied 
AequisUum  of  country  is  a  re«  nullius,  so  is  a  wild  animal ;  if  we 
rights  owr  seize  on,  OT,  as  we  should  say,  occupy  the  land,  or 
things.  Occu-  catch  the  wild  animal,  we  gain  our  right  over  the 
^*^-  soil  or  the  animal  by  having  been  the  first  to  seize  it. 

69.  Accession  is  the  general  term  for  the  acquisition  of  rights 

either  over  things  which  are  added  by  the  forces  of 
nature  to,  and  become  an  inseparable  part  of,  another 
thing  regarded  as  the  principal  thing,  or  over  things  which  by 
the  operation  of  man  are  united  with  other  things  so  as  to  form 
an  indivisible  product.  The  owner  of  the  principal  thing,  by 
virtue  of  his  being  o\wier,  is  the  owner  also  of  the  accessory 
thing. 

70.  A  contract  or  gift,  by  which  one  person  promised  to  give  a 

thine:  to  another,  did  not  make  that  other  the  owner 
of  the  thing.  A  further  step  was  necessary.  The 
thing  must  be  handed  over  to  the  person  who  was,  under  the 
terms  of  the  contract,  to  become  the  owner  of  it.  This  handing 
over  was  called  traditio  and  a  perfect  traditio  implied,  first, 
that  it  was  a  real  absolute  owner,  capable  of  alienating  the  thing, 
and  having  the  intention  of  passing  the  property  in  it,  who  trans- 
ferred it ;  secondly,  that  he  placed  the  transferee  in  actual  posses- 
sion of  the  thing;  and  thirdly,  that  the  transferee  received  it  with 
the  intention  of  holding  it  as  owner. 

71.  The  above  are  termed  natural  modes  of  acquisition ;  but 

there  are  some  which  are  said  to  derive  their  force 

only  from  the  civil  law.     One  is  acquisition  by  gift. 

Strictly  speaking,  gift  is  not  a  peculiar  mode  of  acquisition,  but 

an   acquisition  by  delivery  with   a  particular   motive   for   the 

transfer.      Probably  it  was  on  account  of  the  solemnities  with 
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which  under  Justinian  gifts  had  to  be  made. that  gifts  are  treated 
in  the  Institutes  as  a  special  mode  of  acquisition.  One  special 
kind  of  gift  was  a  donatio  mortis  causa,  a  gift  made  in  contempla- 
tion of  death,  and  to  take  effect  in  case  of  the  death  of  the  donor 
in  the  lifetime  of  the  recipient. 

72.  The  law  also  gave  the  ownership  of  a  thing  by  usucapio, 
that  is,  by  quiet  possession,  bona  fide,  and  founded  on 

some  mode  of  acquisition,  recognised  by  law,  which 
sufficed,  under  the  civil  law,  to  transfer  the  dominiumy  or  legal 
ownership,  if  maintained  during  one  year  over  moveable  things, 
or  during  two  years  over  immoveable.  The  operation  of  usucapio 
was  of  great  importance  in  Roman  law ;  for  by  it  the  interest  of 
a  person  to  whom  a  res  rnancipi  was  transferred  otherwise  than 
by  mancipation  and  the  interests  of  all  persons  who  held  things 
in  bonis  (see  sec.  62)  were,  after  a  short  lapse  of  time,  converted 
into  full  Quiritarian  ownership.     Prescription,  before 

.1..  i»XA'»  i  <•  ••  JPrescriplion, 

the  time  of  Justmian,  was  not  a  means  of  acquirmg 
rights:  it  merely  gave  a  means  of  repelling  actions  brought  to 
regain  rights  which  had  long  been  held  by  another  than  the 
absolute  owner.  It  was  applicable  to  immoveables  in  the  pro- 
vinces, they  being  not  affected  by  tbsucapio,  which  regarded  all 
moveables,  but  only  such  immoveables  as  were  in  Italy.  Justinian 
made  considerable  alterations  in  the  law  with  respect  to  acquisi- 
tion of  ownership  by  length  of  possession.  The  same  law  was 
made  to  prevail  throughout  the  empire,  and  possession  during 
three  years  gave  the  ownership  of  moveables,  and  possession 
during  ten  years,  if  the  parties  had  inhabited  the  same  province 
during  the  time,  or  possession  during  twenty  years  if  they  had 
not,  gave  the  ownership  of  immoveables. 

73.  The  ownership  was  also  transferred  when  things  were 
surrendered  by  the  fictitious  process  of  in  jure  cessio, 

that  is,  a  suit  in  which  the  defendant  gave  up  to  the 
plaintiff  all  he  claimed,  or  when  things  were  a,dj\idged(adjudicatio) 
in  certain  actions,  such  as  those  for  assigning  boundaries,  and 
dividing  a  family  estate,  when  the  judge  had  a  power  to  assign  the 
respective  portions  to  the  different  parties. 

74.  The  entirety  of  rights  was  acquired  when  one  person 
succeeded  to  the  persona,  or  legal  existence,  of  .  .  .,.  , 
another,  and  thereby  succeeded  to  all  his  rights,  an  eiuirety  qf 
whether  over  things  or  against  persons.     The  cases  ^^' 

in  which  this  most  naturally  occurred  were  that  of  arrogation 
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(for  when  a  person  was  arrogated,  he,  of  course,  transferred  all 
tliat  he  had  to  the  person  whose  family  he  entered), 
and  that  of  succession  to  the  inheritance  of  testators 

and  intestates. 

75.  Testaments  were  originally  made  by  being  proclaimed  in 

the  comitia  airiata^  or  by  a  fictitious  sale,  in  which 
testators  transferred  their  property  to  a  purchaser 
(familioi  emptor)  who  was  himself  heir,  or  who  was,  after  their 
death,  to  distribute  it  according  to  their  wishea  In  later  times 
a  testament  was  made  in  the  presence  of  seven  witnesses,  who 
affixed  their  seals  to  it,  and  the  witnesses  and  the  testator  sub- 
scribed the  testament.  In  order  to  make  a  testament,  it  was 
necessary  to  have  the  tcstamenti  factio,  a  term  implying  such  a 
participation  in  the  law  of  private  Roman  citizens  as  to  make  a 
person  be  considered  capable  of  making,  taking  under,  or  being 
witness  to,  a  testament. 

76.  The  testator  was  obliged  to  disinherit  by  name  every 

one  who,  being  among  those  in  his  own  power,  had 
'  a  natural  claim  on  his  property ;  and  if  he  failed  to 
do  so,  the  whole  testament  was  set  aside.  The  great  peculiarity 
of  a  Roman  testament  was  the  institution  of  the  heir,  that  is,  of 
Instutuifm  of  ^^e  pcrson  who  was  to  succeed  to  the  persona  of  the 
Vw.  heir,  testator.     Unless  there  was  such  a  pei-son,  no  other 

disposition  of  the  testament  could  take  effect,  for  there  was  no 
continuation  of  the  testator's  legal  existence.  The  heir  was,  there- 
fore, properly  appointed  at  the  beginning  of  the  testament ;  in  case 
of  the  heir  accepting,  he  placed  himself  exactly  in  the  position 
of  the  testator,  received  all  his  property,  and  was  answerable  for 
all  his  debts ;  in  receiving  his  property  he  was,  however,  bound 
to  give  effect  to  the  subsequent  dispositions  of  the  testament. 
Various  provisions  were  made  at  different  times  to  protect  the  heir, 
and  especially  he  was  secured  by  the  lex  Falcidia  (B.C.  40)  in  a  clear 
fourth  of  the  inheritance ;  and  under  Justinian  his  position  was 
altogether  altered,  and  he  could  take  the  property  of  the  testator 
apart  from  his  own.  In  order  that  the  testament  might  not  fail 
because  the  heir  was  not  willing  to  enter  on  the  inheritance,  it  was 
customary  to  name  one  or  more  persons  to  whom  in  succession  it 
might  be  open  to  take  upon  them  the  office  of  heir  (substitutio). 
And  a  testator  could  always  secure  an  heir  by  naming,  as  the  last 
of  the  list,  one  of  his  own  slaves,  whom  the  law  did  not  permit  to 
refuse  the  office  {herea  necessarius).    When  some  of  the  conditions 


INTRODUCTION.  Iv 

ncceasary  to  create  an  heir,  or  give  a  legacy,  were  wanting  in  a 
will,  still  the  expressions  of  the  testator's  wishes  were  binding  as 
trusts  upon  the  heir  under  the  will,  or  heir  ab  in-    Fideicon^ 
testato.     Such  trusts  (fideicommissa)  were  first  made    ^'^'^ 
obligatory  by  Augustus,  who  also  first  gave  effect  to  codicils,  that 
is,  writings  purporting  to  deal  with  property  in  the      /xxWcii* 
manner  of  a  testamentary  disposition,  but  not  executed 
with  the  solemnities  which  were  required  to  make  a  testament  valid. 

77.  If  there  was  no  testament  to  determine  the  succession  to 
the  particular  property,  the  law  prescribed  the  order  Succession  to 
in  which  it  was  to  devolve.  The  first  claimants  were  ***^^<*^- 
the  8ui  heredeSy  that  is,  all  persons  in  the  power  of  the  deceased, 
and  who,  on  his  death,  became  themselves  8ui  jv/ria.  Thus,  a 
son  in  potestate  was  a  suus  heres  of  the  deceased,  but  not  a 
grandson  until  the  son  was  dead  These  persons  were  termed 
»ui  heredes  as  having  an  interest  of  their  own  in  the  family  pro- 
perty. If  there  were  no  sui  heredes,  the  next  heirs  were  the 
agnatic  Le.  all  members  of  the  same  civil  family;  and  then,  in 
default  of  agnatic  the  law  of  the  Twelve  Tables  gave  the  in- 
heritance to  the  members  of  the  same  gens,  an  enactment  which 
could  of  course  only  take  effect  when  the  deceased  was  a  member 
of  a  gcTia,  What  was  the  course  of  devolution  beyond  the  agnati 
under  the  old  civil  law,  when  the  deceased  was  not  a  member  of 
a  gens,  we  do  not  know ;  but  probably  the  blood-relations  suc- 
ceeded. In  default  of  agnati,  under  the  praetorian  legislation,  the 
claims  of  the  natural  family  were  attended  to,  and  the  cognati,  or 
blood-relations,  succeeded  to  the  inheritance.  In  the  later  times 
of  the  Roman  law  the  claims  of  blood-relations  were  more  and 
more  favoured,  and  in  many  important  points  were  gradually  pre- 
ferred to  those  of  merely  civil  kinship. 

The  Institutes  also  notice  three  other  modes  of  minor  import- 
ance by  which  universitates  rerum  were  acquired,    other  modes 
(1)  Bonorum  addictio,  the  giving  over  of  the  property   ujd^JuaUs 
of  a  deceased  person  to  a  slave  to  whom  the  deceased   ^^^^ 
had  given  his  freedom.     (2)  Bonorum  venditio,  the  compulsory 
sale  of  the  whole  property  of  an  insolvent  to  a  person  who  would 
undertake  to  pay  most  to  the  creditors.     (3)  Ex  senatusconsulto 
Claudiano,  which  gave  over  a  woman  with  all  her  property,  who 
had  cohabited  with  a  slave,  to  the  slave  s  master. 
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'       IV.  RIGHTS  AGAINST  PERSONS. 

78.  A  personal  right  is,  as  we  have  said  before,  a  right  which 

one  person  has  against  another;  a  right  to  constrain 
Righu  against  ^Y^^  other  to  ffive  something:  to,  or  do  something  for, 

persons*  ®  o       »  o^        » 

or  make  something  good  to,  the  possessor  of  the  right. 
The  person  to  whom  the  right  belonged,  and  the  person  against 
whom  it  existed,  were  said  in  Roman  law  to  be  bound  by  an 
obligation,  the  notion  of  an  obligation  being  that  of  a  tie  between 
two  parties  of  such  a  nature  as  to  confer  on  the  one  a  power  of 
compelling  by  action  the  other  to  give,  do,  or  make  good  some- 
thing. The  obligation  did  not  give  any  interest  in  a  thing,  to 
get  which  might  be  the  ultimate  object  of  the  proceeding,  but 
only  gave  a  means  of  acquiring  it,  or,  under  the  prsdtorian  system, 
its  value. 

79.  The  three  words,  da/re,  facere,  proesta/re,  were  used  to 

embrace  all  the  possible  duties  an  obligation  could 
Dare,  facere,    cj-eate.     Either  the  person  bound  by  the  obligation 

prasstare,  .  .    *  ^  ^        , 

was  obliged  dare,  i.e.  to  give  the  absolute  ownership 
or  the  possession  of  a  thing ;  or  facere,  that  is,  to  do  or  not  to  do 
some  act ;  or  proestare,  that  is,  to  make  good  something,  as  to 
make  good  a  loss,  or  to  furnish  any  advantage  or  thing,  the  yield- 
ing of  which  could  not  be  included  in  the  limited  sense  of  the 
word  *  dare  \  Every  person  who  possessed  a  personal  right  against 
another  was  termed  a  creditor,  and  every  one  who  owed  the  satis- 
faction of  a  claim,  or  was  the  subject  of  a  personal  right,  was  a 
debitor.  The  word  creditor,  of  course,  points  to  those  transactions 
in  which  the  possessor  of  the  right  trusted  the  person  who  was 
the  subject  of  it ;  but  the  application  of  the  terms  was  perfectly 
general,  and  must  not  be  confounded  with  the  English  usage  of 
the  words  creditor  and  debtor. 

80.  According  to  the  theory  of  Roman  law,  all  obligations 
Division  qf  owed  their  origin  either  to  the  consent  of  the  parties 
obligations.  (contractv^),  ov  to  injuries  (delicta)  done  by  one  per- 
son to  another,  which  gave  the  injured  party  a  right  to  recom- 
pense. Ciontracts  did  not,  however,  indude  all  cases,  when  an 
obligation  arose  from  the  mutual  consent  of  the  parties.  The 
general  name  for  such  an  obligation  was  conventio,  pactum, 
conventum.     A  contract  was  properly  an  obligation  arising  by 
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mutual  consent,  and  made  in  one  of  the  forms  recognised  by  the 
civil  law ;  but  all  obligations  arising  from  mutual  consent  are 
spoken  of  as  arising  from  contracts,  because  in  the  old  law  no 
other  mode  of  expressing  mutual  consent  w&s  recognised,  and 
mere  agreements  yirere  not  binding. 

81.  The  mode  of  transferring  re8  mandpi  was,  as  we  have 
said  in  sec.  59,  called  mancipatio,     Qaius  (i.  119) 

thus  describes  the  form  of  transfer  of  a  slave :  '  Man- 
cipation is  effected  in  the  presence  of  not  less  than  five  witnesses, 
who  must  be  Roman  citizens  of  the  age  of  puberty,  and  also  in  the 
presence  of  another  person  of  the  same  condition,  who  holds  a 
pair  of  scales,  and  hence  is  called  libripena..  The  purchaser, 
holding  in  his  hand  a  piece  of  copper,  says :  "  This  slave  is  mine 
ex  jure  Quiritiv/m,  and  he  is  purchased  by  me  with  this  piece  of 
copper  and  these  scales  "  He  thei\  strikes  the  scales  with  the 
piece  of  money,  and  gives  it  to  the  seller  as  a  symbol  of  the  price/ 
But  the  generic  term  for  this  mode  of  sale  was  not  mancipatio, 
but  nexum*  for  this  form  was  used  not  only  when  a  sale  was  its 
real  object,  but  when  under  the  form  of  a  sale  the  parties  intended 
to  effect  a  contract  of  deposit  or  pledge.  The  purchaser  took  the 
thing  handed  over  to  him  upon  the  condition  of  restoring  it  under 
certain  specified  circumstances,  and  thus  a  form  of  transfer  came 
to  be  a  form  of  contract  where  part  of  the  contract  was  still  to  be 
executed. 

82.  In  the  time  when  the  civil  law  had  assumed  its  full 
shape,  and  apart  from  the  alterations  it  received  from  Cantraeu 
the  praetorian  system,  the  nexv/m  was  used  chiefly  as  ^"^^^  ^** 
the  mode  of  transferring  res  mandpi,  as  contracts  of  deposit  and 
pledge  were  ordinarily  made,  as  it  was  termed  re.  That  is,  by 
the  mere  delivery  of  the  thing,  the  person  to  whom  it  was 
delivered,  and  who  accepted  it,  was  bound  by  an  obligation  to 
hold  it  for  the  purposes  for  which  it  had  been  delivered.  There 
were  four  heads  of  contracts  recognised  by  the  civil  law,  and  this 
of  contracts  made  re  is  the  first  noticed  in  the  Institutes,  although 
historically  the  recognition  of  such  contracts  was  probably  pos- 
terior to  that  of  the  more  formal  contracts  verbis  and  litteria. 
Under  contracts  re  were  classed  four  kinds  of  contract,  namely, 
the  contracts  of  Tautuv/m  when  the  receiver  had  to  return  as  much 
of  the  same  kind  of  the  thing  he  received,  comm^odatv/m  when  he 

*Nexum  est,  quodcwnque  per  sss  et  libram  geritur,  idque  necti  dicitur. — 
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had  to  return  the  specific  thing  itself,  depoaitum  when  the  receiver 
was  bound  to  keep  safe  a  thing  committed  to  his  charge,  and 
pignu8  when  the  receiver  took  a  thing  in  pledge. 

83.  The  second  head  of  contract  under  the  dvillaw  was  that 
OofUrads  ot  contracts  made  verbis,  of  executory  contracts,  that 
made  verbis,  jg^  made  in  a  prescribed  form  of  solemn  words.  One 
of  the  parties  put  to  the  other  a  formal  question  (stipulatio),  to 
which  the  other  gave  a  formal  answer  (responsio^proTniaaio).  To 
the  validity  of  the  contract  it  was  necessary  that  the  question 
should  be  couched  in  the  form  '  spondee  f '  and  the  answer  in  that 
of  'spondeo'.  Do  you  engage?  I  do  engage.  It  was  long 
before  equivalent  words,  such  as  promi^^o  or  daJjo,  were  admitted 
as  substitutes.  A  contract  made  by  the  pronunciation  of  these 
solemn  words  was  said  to  be  made  verbis. 

84.  A  third  head  of  contract  under  the  civil  law  was  that  of 
CorUraets  Contracts  made  litteris.  An  engagement  having  been 
made  liUeris.  made  to  give  a  definite  amount,  the  parties  agreed  to 
make  a  memorandum  of  the  terms  of  the  contract.  The  creditor 
placed  in  his  book  of  domestic  accounts  (tabulcB  or  hodex)  the 
name  of  the  debtor,  and  the  sum  Aspecunia  expensa  lata,  weighed 
out  and  given  to  the  debtor ;  and  the  debtor  entered  in  his  tabvXcs 
the  same  sum  as  pecunia  a^cepta  relata.  Either  party  could  call 
on  the  other  to  produce  his  tabwloBy  which  it  was  considered  so 
incumbent  on  a  Roman  citizen  to  keep  carefully  and  accurately, 
that  any  wilful  error  was  discoverable  without  much  difficulty. 
The  debtor,  in  fact,  furnished  the  creditor  with  a  means  of  proving 
that  the  debtor  had  on  a  certain  day  received  the  money,  and  even 
if  the  debtor  had  not  set  the  sum  down  in  his  tabuloe,  the 
creditor  could  show  his  own  tabulce  as  a  proof  of  the  contract. 
These  contracts  were  peculiar  to  Roman  citizens.  Peregrini  had 
as  a  substitute  syngraphoe,  signed  by  both  parties,  or  chirographa, 
signed  only  by  the  debtor ;  and  on  these  documents  an  action 
coukl  be  brought. 

85.  There  were,  also,  four  particular  contracts,  for  the  forma- 
c  rdraOa  ^^^^  ^^  which  the  civil  law  required  no  formalities 
made  eon-  whatever,  but  which  were  made  merely  consensu,  by 
'*^"'         the  consent  of  the  parties.   These  four  contracts  were — 

sale  {emptiO'Venditio),  hiring  (locatio-conductio),  partnership 
(societal)  and  bailment  (mandatvm).  The  four  modes,  then,  in 
which  contracts  might  be  entered  into  under  the  civil  law,  were 
— re,  verbis,  litteris,  and  conse'tisu. 
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86.  When,  however,  the  old  law  of  contracts  fell  under  the 
manipulation  of  the  praetors,  many  changes  were  in-  Prcdorian 
troduced.  The  ten  forms  of  contract  recognised  by  ^«<««<^^- 
the  civil  law,  that  is,  the  four  heads  of  contract  made  re,  the  four 
heads  of  contract  made  consensu,  and  contracts  made  verbis  and 
litteris,  still  remained  the  basis  of  the  whole  law  of  contracts ;  but 
the  praetors,  while  nominally  adhering  to  the  civil  law,  introduced 
changes  that  had  a  great  practical  effect.  The  nature  of  this 
change  can  only  be  understood  by  studying  the  details  of  the 
Roman  law  of  contracts,  and  it  would  be  out  of  place  in  a  general 
introduction  to  attempt  to  notice  them.  But  there  are  three  ways 
in  which  the  praetors  wrought  a  change,  which  were  so  important 
that  they  may  be  briefly  stated  here.  By  an  extension  of  the 
theory  of  the  civil  law  contract  re,  the  praetors  permitted  an 
action  to  be  brought  to  enforce  every  contract  that  was  in  part 
executed;  secondly,  agreements  (pacta)  that  would  not  furnish 
a  cause  of  action  were  permitted  to  be  set  up  by  way  of  defence 
to  an  action  with  which  they  were  inconsistent;  and  thirdly, 
there  were  a  few  specified  particular  cases  in  which  the  praetor 
permitted  pacts  to  be  enforced  by  action. 

87.  Obligations  might,  however,  very  well  arise,  without  any 
fault  on  the  part  of  any  one,  and  yet  without  having    qvj.- 
their  origin  in  mutual   consent.     The   mere  fact  of    qv^isi  ex  cok- 
occupying  a  certain  position  will  sometimes  involve 

duties,  the  performance  of  which  may  be  enforced  by  an  action, 
and  which  give  rise  to  a  personal  right  which  the  person  interested 
in  their  performance  has  against  the  person  bound  to  perform 
them.  An  heir,  for  instance,  was,  by  the  mere  fact  of  accepting 
the  inheritance,  bound  to  pay  the  legacies  given  by  the  testament. 
Such  obhgations  were  said  to  be  quasi  ex  contractu,  not  that  they 
really  rested  on  any  contract,  but  there  was  an  analogy  between 
the  obligation  thus  arising  and  that  arising  from  the  formation  of 
a  contract.* 

88.  It  was  not  every  wrong  deed  for  which  compensation  could 
l>e  obtained  that  gave  rise  to  an  obligation  ex  delicto ;  ouigaturM 
there  were  certain  particular  wrong  deeds,  such  as  «<^*<^- 
theft  and  robbery  with  violence,  which  the  law  expressly  charac- 
terised as  delicta,  and  to  procure  reparation  for  which  the  law 
provided  a  special  action.  It  was  only  when  a  person  suffered  by 
one  of  these  wrong  deeds  that  an  obligation  ex   delicto  arose. 

•  See  Austin,  Jurispr^idencr  (eel.  1869),  p.  944. 
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When  any  wrong  deed  was  done  not  thus  expressly  designated  by 
law  as  a  delictwm^  and  when  no  particular  and  appropriate  form 
of  action  was  provided,  the  obligation  was  said  to  arise  quasi  ex 
delicto.  Among  the  instances  given  in  the  Institutes  is  that  of 
dangerous  things  being  placed  so  as  to  fall  into  a  public  way.  If 
any  one  was  hurt  by  the  fall,  the  author  of  the  injury  would  be 
Ohliaai'  bound  to  make  reparation  by  an  obligation  quasi  ex 

quasi  ex  de-     delicto*  there  being  this  point  of  analogy  between  this 
**^'  obligation  and  that  in  the  case  of  a  delict,  that  the 

person  liable  to  be  sued  had  done  harm  to  the  person  or  property 
of  another.  The  division  of  obligations  adopted  in  the  Institutes 
is  therefore  into  those  ex  contractu^  those  quasi  ex  contractu, 
those  ex  delicto ^  and  those  quasi  ex  delicto. 

89.  The  ancient  law  considered  an  obligation  as  existing  until 
DiMolution  of  the  tie^of  law,  the  vinculum  juris,  was  loosed  by  the 
obligations.  thing  being  given,  furnished,  or  done,  or  by  a  new 
tie  being  formed  in  place  of  the  old;  this  loosening  of  the  tie 
was  termed  aolutio.  If  payment  was  made,  i.e.  if  the  contract 
was  carried  out,  this  at  once  put  an  end  to  the  contract.  But  it 
might  happen  that  the  parties  wished  to  put  an  end  to  the  contract 
before  it  was  carried  out.  Elach  mode  of  forming  a  contract  by 
the  civil  law  was  accompanied  by  a  corresponding  mode  of  dis- 
solving it.  When  the  contract  had  been  formed  re,  it  was  enough 
that  the  thing  should  be  restored ;  when  it  had  been  formed  verbis, 
a  question  and  answer  again  furnished  the  means  of  accomplishing 
the  desired  object.  Habeane  acceptwm,  f  Habeo,  sufficed  to  put 
an  end  to  the  contract.  The  parties  made  an  entry  of  payment 
in  their  codices,  if  the  contract  had  been  litteris ;  and  mutual  con- 
sent dissolved  those  contracts  which  it  had  sufficed  to  form.  The 
solutio  verbis  was  most  frequently  employed,  and  it  was  easy  to 
employ  it  on  every  occasion :  for  in  whatever  way  the  contract 
might  originally  have  been  entered  into,  its  terms  could  be  repeated 
in  the  form  of  a  stipulation,  and  then  this  stipulation  could  be 
dissolved  by  a  solutio  verbis.  The  stipulation  extinguished  the 
original  contract.  For  contracts  were  extinguished  not  only  by 
payment,  but  by  what  was  called  novatio :  that  is,  by 
making  a  new  contract,  and  substituting  it  in  the 
place  of  the  original  one.  The  law  required  that  the  new  contract 
should  be  always  made  verbis  or  litteris.  When  strict  adherence 
to  the  rule  of  law,  requiring  a  particular  mode  of  pajrment,  would 
work  injustice,  the  praetor  would  always  provide  a  remedy  by 
means  of  his  equitable  jurisdiction. 
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V.  SYSTEM  OP  CIVIL  PROCESS. 

90.  An  action  is  the  process  by  which  a  right  is  enforced. 
tJnless  a  means  of  enforcing  it  was  provided,  the  right    ,,  ^ 

**  -^  ,  '  ,  °  ,       Meaning  of 

would  be  a  mere  inoperative  abstraction.  Directly  it  tM  ward  ac- 
was  disputed,  it  would  cease  to  have  any  real  exist-  ^*^"^ 
ence ;  but  in  order  that  it  may  have  a  real  existence,  the  State 
usee  its  powers  to  insure  a  free  exercise  of  it,  as  soon  as  it  is  made 
certain  to  the  magistrate,  who  is  entrusted  with  the  authority  of 
the  State,  that  the  right  claimed  does  really  belong  to  the  claimant. 
The  proceeding  by  which  this  is  made  evident  to  the  magistrate, 
and  the  machinery  set  in  motion  by  which  the  State  exerts  its 
power  of  compulsion,  is  called  an  action.  The  word  *  action' 
is  not,  however,  always  used  exactly  in  this  sense;  for  it  is 
aLso  employed  to  mean  sometimes  the  right*  to  institute  such 
a  proceeding,  and  sometimes  the  form  which  the  proceeding  takes. 

91.  There  are  three  great  epochs  in  the  history  of  the  Roman 
system  of  civil  process.     First,  that  of  the  system  of 

the  legis  actiones,  certain  hard,  sharply  defined  forms  j^^^y  ^^Bo- 
which  a  rude  civilisation  prescribed  for  all  proceedings,  man  system  of 
Secondly,  that  of  the  system  offormuloBy  by  which  the 
prsetor,  adopting  a  most  flexible  form  of  organising  the  proceedings, 
was  enabled  to  give  a  means  of  enforcing  every  right  which  the 
more  enlarged  views  of  an  advancing  civilisation  pronounced  to 
be  founded  on  equity ;  and  thirdly,  that  of  the  extraordinaria  jvr- 
dicia,  by  which,  under  the  later  emperors,  the  supreme  authority 
took  the  whole  conduct  of  the  proceeding  into  its  own  hands, 
and  arrived  at  what  seamed  to  it  to  be  just  in  as  direct  and 
speedy  a  manner  as  it  found  possible. 

92.  In  enforcing  rights  two  very  diflerent  functions  have  to  be 
exercised  by  those  to  whom  the  powers  of  the  State    ^^ 

are  delegated.  First,  there  must  be  some  one  invested  trau  and  the 
with  magisterial  authority,  giving  the  sanction  and  •'"^*- 
solemnity  of  his  position  to  the  whole  proceeding,  who  shall 
represent  the  law  and  say  what  the  law  is,  and  who  shall  have 
power  to  employ  the  force  which  the  State  places  at  the  disposal 
of  those  it  selects  to  administer  justice.     Secondly,  an  inquiry  has 
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to  be  made  into  particular  facts,  evidence  has  to  be  received  and 
weighed,  and  an  opinion  formed  and  pronounced  as  to  the  real 
merits  of  the  case.  The  person  who  exercised  the  one  function 
was  spoken  of  by  the  Romans  as  magiatrattba ;  the  person  who 
exercised  the  other  s&  judex.  To  the  law,  represented,  pronounced, 
vindicated,  by  the  magistrate,  they  applied  the  term  jus ;  to  the 
examination  of  contested  facts  by  the  judge,  the  i&rui  judidura. 
It  is  perfectly  possible  that  the  same  person  should  act  as  magis- 
trate and  judge ;  but  it  is  also  possible  that  the  two  provinces 
should  be  separated  and  placed  in  the  hands  of  different  persons. 
Among  the  Romans  the  Taagiatratus  was  a  different  person  from 
the  jvdeXf  until  the  introduction  of  the  system  of  extraordinaria 
judicia.  The  two  functions  were  kept  almost  entirely  apart  under 
the  system  otformuloi,  and,  from  a  comparatively  early  period  of 
Roman  history,  the  notion  of  a  judge  distinct  from  the  magistrate 
was  familiar  to  the  national  mind.  After  the  expulsion  of  the 
kings,  and  during  the  time  of  the  first  period  of  the  system  of 
civil  process,  first  the  consuls,  then  the  prcetor  v/rbanus,  and  in 
some  cases  the  cediles,  acted  as  the  magistrate,  and  the  magistrate 
was  said  tohavetwofunctions,(l)«/t6ri«(i'ic^to,theelementsof  which 
were  summed  up  in  the  three  solemn  words  by  which  the  prcetor 
announced  that  he  was  exercising  his  authority  on  one  of  the  dies 
fasti,  when  alone  legal  business  could  be  done  (Ov.  Fast  L  47) : 
do,  I  give  an  action  or  possession  of  goods  ;  dico,  I  express  the  law, 
issue  edicts  or  interdicts ;  addico,  I  give  ownership ;  and  (2)  /tti- 
periuTn,  the  power  of  using  the  public  forces  to  insure  obedience  to 
his  orders.  Asjvdex,  any  member  of  the  senatorial  body,  so  long 
as  senators  alone  were  qualified  to  act  as  judges,  could  act  who  was 
chosen  by  the  mutual  consent  of  the  parties :  if  they  could  not 
agree,  the  choice  was  determined  by  lot.  There  was  also  a  stand- 
ing body  of  plebeian  judges  dating  from  a  remote  antiquity,  the 
centuTnvirs,  elected  annually  by  the  cortiitia,  tliree  from  each  local 
tribe,  and  constituting  a  collegium  divided  into  sectiona  They  had 
special  jurisdiction  over  questions  of  status ,  of  dorainium  ex  jure 
Quiritiumy  and  of  successions,  and  a  spear  (hasta),  the  special 
symbol  of  Quiritian  ownership,  was  set  up  in  front  of  the  place 
where  they  met.  In  cases  involving  any  question  into  which  the 
centutnvirs  were  the  proper  persons  to  inquire,  it  was  not  open  to 
the  parties  to  ask  for  a  judge,  and  the  whole  proceedings  were 
ctiiTieJ  on  before  the  centumvirs.  Lastly,  in  cases  where  the 
interests  of  peregrini,  and  afterwards  even  where  the  interests  of 
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citizens,  were  involved,  recuperatores,  i.e.  persons  not  on  any  list, 
were  invited  to  act,  and,  so  acting,  furnished  the  body  who  were 
to  act  the  part  of  the  judex.  It  may  be  added  that,  ^^ 
where  the  circumstances  of  the  case  demanded  that 
the  judge,  in  pronouncing  his  opinion  on  the  facts,  should  exercise 
a  wider  discretion  than  was  ordinarily  open  to  him,  or  decide  from 
special  knowledge,  he  was  spoken  of  as  an  arbiter;  and  although 
there  could  never  be  more  than  one  judex j  there  were  sometimes 
several  arbitri,  but  the  a/rbiter  was  chosen  from  the  same  class  as 
the  judex. 

93.  All  judicial  proceedings,  whether  before  a  magistrate  or 
a  judge,  were  conducted  publicly  at  Rome.  The  pro-  character  of 
ceedinfrs  began  with  the  in  jus  vocatio.  or  summons  to  i^j^  wo- 

**         °  •'  ceedings  ai 

come  before  the  magistrate.  If  the  adversary  would  Hatneineariy 
not  come,  the  summoner  called,  by  touching  them  on  ^^'^^ 
the  ear,  bystanders  to  witness  that  he  had  made  the  summons ; 
but  ascendants  and  patrons  could  not  be  summoned  except  by  pre- 
vious authorisation  of  the  magistrate.  When  before  the  magis- 
trate the  parties  had  to  give  security  for  their  further  appearance 
(vadimonium),' Skiid  called  witnesses  to  testify  that  the  litigation 
had  duly  begun  (litis  contestatio).  In  early  times,  the  magistrate 
sat  in  the  forum,  and  openly  dispensed  justice  to  all  comers. 
Nothing,  perhaps,  conveys  a  more  correct  picture  of  the  ideas  and 
feelings  that  lay  at  the  bottom  of  the  public  life  of  a  Roman 
citizen,  while  Rome  was  still  the  rival  of  the  Volscians  or  the 
iEquians,  than  the  mode  in  which  the  actions  of  law  were  con- 
ducted. The  magistrate  and  the  judge  of  the  patrician  order,  the 
distinction  of  days  fasti  and  nefasti,  the  key  to  which  only  those 
who  knew  the  jtt8  sa/irv/m  possessed,  the  solemn  and  indispensable 
form  of  words  by  which  every  stage  of  the  proceeding  must  be 
accompanied,  would  throw  over  the  conduct  of  the  action  much  of 
the  same  character  which  the  existence  of  a  privileged  and  partly 
sacerdotal  order  impressed  on  the  whole  body  politic. 

94.  The  most  ancient  and  most  important  of  the  actions  of  law, 
the  a4itio  sacramenti*  brings  before  us,  in  the  most 

marked  manner,  the  delight  in  appeals  to  the  external    Actiomcfiaw 
senses,  and  the  use  of  symbolical  acts,  sanctioned  by   — «<^w>  «»<,Ttt- 
long  usage  and  expressive  in  themselves,  which  belongs 
to  the  early  times  of  so  many  nations.     It  was  originally  the 
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only  form  of  action ;  and  every  species  of  right  could  be  enforced 
by  it.  When  it  was  employed  to  enforce  a  right  over  things, 
the  proceedings  opened  by  the  thing  being  brought  before  the 
magistrate  (injure) ;  the  claimants  appeared,  each  touched  it  with 
a  rod  (vindicta  or  festuca),  and  said,  *  Hunc  ego  hominem  (the  in- 
stance given  in  Qaius  is  that  of  a  claim  to  a  slave)  ex  jure  Quiri- 
Hum  mev/in  esse  aio  secundum  suam  cauaatn,  sicut  dixi,  Ecce 
tihi  vindictam  imposui.  *  His  adversary  repeated  the  same  words. 
At  the  same  time  that  the  words  were  spoken  each  party  seized 
hold  of  the  thing  claimed  ;  this  was  termed  the  manuum  consertio, 
representing  a  combat  which  was  supposed  to  take  place  in  the 
presence  of  the  magistrate  before  he  would  interpose,  and  the 
imposing  the  rod  was  termed  vindicatio.  If  the  thing  was  one 
that  could  not  be  brought  into  court,  a  portion  of  it  was  brought 
to  represent  the  whole.  A  piece  of  turf,  a  twig,  a  brick,  or  one 
sheep,  stood  in  place  of  a  field,  a  house,  or  a  flock.*  When  the 
vindicatio  and  manuum  consertio  were  over,  the  magistrate  said 
to  the  parties,  mittite  ambo  hominem ;  both  were  to  place  their 
claims  in  his  hands.  Then  came  the  wager,  the  sacram^ntum., 
each  party  challenging  his  adversary  to  deposit  a  certain  sum, 
which  the  loser  of  the  cause  was  to  forfeit  to  the  treasury  of 
the  people  (cera/rium),  to  be  applied  to  the  expenses  of  sacrifices. 
The  law  of  the  Twelve  Tables  fixed  the  amount  of  the  wager  at 
500  or  50  asses,  according  as  the  value  of  the  thing  contested  fell 
above  or  below  1000  asses.  The  formal  words  by  which  this  was 
done  are  thus  given  by  Qaius  He  who  had  first  gone  through 
the  vindicatio  asked  his  adversary  why  he  claimed  it.  Pos- 
tulo  anne  dicas,  qua  ex  causa  vindicaveris.  The  other  replied 
that  it  was  in  conformity  with  right  and  law  that  he  had  made 
his  claim.  Jus  peregi  sicut  vindictam  imposui :  the  first  answered, 
Quando  tu  injuria  vindicasti,  D.  ceris  sacramento  te  provoco,  '  I 
challenge  you  to  a  deposit  of  500  asses  * ;  and  the  other  accepted 
the  challenge  by  saying,  Sim^iliter  ego  te.  The  magistrate  then 
awarded  the  possession  of  the  thing  contested,  until  a  decision 
was  pronounced,  to  the  party  that  appeared  to  have  the  best 
right  to  it,  requiring  him  to  furnish  security  that  it  would 
be    forthcoming    at    the    proper    time.      These    sureties    were 

*  If  the  thing  was  an  immoveable,  there  appears  to  have  been  an  old 
ceremony  of  the  parties  going  to  the  land  or  other  immoveable  thing,  and 
one  expeUing  the  other  from  it,  and  leading  him  before  a  magistrate  (dedtLC- 
*td).    See  AuLUS  Gbllius,  Noct.  Att.  xx-  10;  Cicero,  Pro  Murasna,  c.  1*^ 
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called  prcedea  litis  ct  vindicuimm — lis  si^ifyin<^  the  tiling  con- 
testeil  itself,  and  vindicue  the  fruits  or  pi'otits  which  might  arise 
from  it  before  the  final  sentence  was  given.  After  a  certain  delay, 
a  judge  was  appointed  to  examine  the  facts;  he  informed  the 
magistrate  what  his  decision  was,  and  the  magistrate  gave  effect 
to  this  decision  by  using  the  force  placed  at  his  disposal  When 
the  right  to  be  tried  was  a  personal  one,  there  was  of  course 
nothing  that  could  be  claimed  by  vindicatio,  and  the  action  began 
at  once  with  the  wager. 

95.  The  details  of  the  actio  sacramenti  furnish  so  lively  a 
picture  of  the  actual  working  of  early  Roman  law, 
that  it  is  worth  while  to  set  them  fully  before  us;  dicis postuia- 
but  the  other  actions  of  law  may  be  passed  over  with  *''^*^* . 
a  much  more  cursory  notice ;  *  indeed,  our  knowledge  of  them  is 
very  deficient,  as  the  portion  of  the  manuscript  of  Gains  which 
contained  a  sketch  of  the  proceedings  is  imperfect.  Perhaps  the 
action  caMedjudicispostulatio  was  employed  in  complicated  cases, 
ag.  where  the  rights  of  several  persons  to  a  common  object  had 
to  be  settled,  as  in  the  settlement  of  boundarias  (see  sec.  103) ; 
the  machinery  of  the  actio  sacramenti  being  obviously  but  very 
ill  adapted  for  enforcing  rights  of  this  kind  We  know  little 
more  than  that  the  magistrate  was  asked  to  allow  the  appointment 
of  a  judge,  or  arbiter,  to  decide  the  matter  in  question ;  and  that 
the  form  of  action  was  probably  adopted,  not  where  some  certain 
thing  was  asked  for  as  the  fulfilment  of  the  engagement,  but 
where  a  greater  uncertainty  in  the  circumstances  of  the  case 
allowed  a  greater  latitude  of  opinion,  and  where  an  appearance  of 
good  or  bad  faith  would  naturally  colour  the  whole  cause,  f  In 
the  year  B.C.  243  (as  it  is  conjectured)  the  lex  Silia  instituted  a 
new  form  of  action  where  the  obbVation  was  for  the  ,,  , 
giving  a  definite  sum  or  money,  and  a  Lex  Galpivrma 
(aa  233)  extended  the  scope  of  the  action  to  all  obligations  for 
any  certain  definite  thing.  J  This  action  was  called  condictio, 
because  the  plaintifi"  gave  notice  (condicere)  to  the  defendant 
that  he  must  appear  before  the  magistrate,  at  an  interval  of  thirty 
dayR,  to  receive  a  judge.  Probably  its  institution  completed  the 
withdrawal  of  the  enforcement  of  obligations  from  the  scope  of  the 

♦  Gaius,  iv.  12. 
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actio  sacraTnenti,  The  judicis  poatulatio  may  have  left  to  the 
sphere  of  the  actio  sacramenti  the  demand  for  things  certi,  and 
then  the  condictio  took  that  also  away. 

96.  There  were  two  other  actions  of  law,  that  per  manua 

.  injectionem,  and  ihaiperpignoris  capionem*  These 

manus  ir^eo  were,  however,  not  really  actions  so  much  as  methods 
ttonem.  ^j  obtaining  execution.    If  it  was  a  right  over  a  thing 

that  was  claimed,  then,  if  the  sentence  was  in  favour  of  the  claim- 
ant, the  magistrate  at  once  put  the  claimant  in  possession  of  the 
thing,  having  recourse  to  force,  mamus  militaria,  if  necessary. 
But  when  a  right  against  a  person  had  to  be  enforced,  there  was 
nothing  which  could  be  thus  handed  over ;  the  remedy  was  against 
the  person,  the  liberty  of  the  defeated  adversary,  and  the  action 
per  manus  injectionem  was  the  means  by  which  the  successful 
litigant  exerted  his  power.  He  laid  hands  on  him,  mamus  injecit, 
and  brought  him  before  a  magistrate,  stating  that  he  had  been 
cast  in  the  previous  suit ;  if  this  was  denied,  Sk  judex  was  appointed, 
and  inquiry  made  whether  judgment  had  really  been  given  against 
him  as  alleged.  If  this  was  found  to  be  the  case,  he  was  adju- 
dicatus  to  the  claimant,  who  kept  him  prisoner,  and  then  being 
brought,  after  sixty  days,  before  the  magistrate,  was  addictus^  or 
assigned  over,  and  became  the  slave  of  his  creditor. 

To  the  principle  that  the  person,  and  not  the  property,  of  the 
debtor  was  bound,  an  exception  was  made  when  the  debt  was  due 
to  a  soldier  for  military  service,  to  the  fund  for  sacrifices,  or  the 
public  treasury.f    The  creditor,  in  such  cases,  might  seize  on  any- 

.   .    ^     thing  belonging  to  the  debtor,  and  take  it  as  a  pledge 

pigrioris       for  the  payment  of  a  debt.    This  pignoris  capio  was 

capionem.     ^^^y  spoken  of  as  an  actio  because  it  was  conducted 

with  certain  solemnities,  and  accompanied  by  the  repetition  of  a 

pecuUar  form  of  words. 

The  following  are  some  of  the  marked  features  of  actions  of  law, 
in  respect  of  which  great  difierences  were  gradually  introduced 
under  the  later  systems.  (1)  The  procedure  in  the  actions  of 
law  was  one  open  only  to  Roman  citizens.  (2)  The  parties  were 
almost  always  obliged  to  appear  personally,  but  an  assertor  liber- 
tatis  could  appear  to  claim  the  freedom  of  a  person  wrongly  treated 
as  a  slave.  (3)  So  rigid  was  the  necessity  of  adherence  to  the 
prescribed  forms,  as  Qaius  informs  us  (iv.  11),  that  if,  in  an  action 

•Gaius,  iv.  21-25. 
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for  damage  to  a  vineyard,  the  plaintiff  used  the  word  vitea  instead 
of  the  general  word  arbores,  employed  in  the  law  of  the  Twelve 
Tables,  he  lost  his  action.  (4)  If  the  action  was  once  brought,  it 
was  exhausted,  or  if  it  failed,  even  on  the  most  technical  ground, 
the  plaintiff  had  no  further  remedy.  (5)  The  sentence  was  ordi- 
narily to  give  the  thing  demanded,  not  a  pecuniary  equivalent. 

97.  The  legis  dctionea  were  necessarily  replaced  by  other  forms 
of  actions  more  convenient  as  Some  advanced  in  civilisation. 
They  were  in  a  great  measure  suppressed  by  the  lex  JEbutia 
(about  B.C.   180),   and  afterwards,  in  the  time  of    „ 

^  .  Suppresnan 

Augustus,  by  the  leges  Julice.  They  were,  however,  of  the  adions 
long  retained  in  cases  where  the  centumviri  were  the  ^-^  ^* 
proper  }'uc2ic68,  that  is,  in  questions  of  statv^,  Quiritian  ownership, 
and  disputed  succession,  theprcetor  presiding  personally  over  the 
deliberations  of  the  centumviri,  and  not  instructing  them  by  a 
formula ;  and  a  fictitious  process,  termed  injure  ceasio,  which  was 
nothing  else  than  an  undefended  action  at  law,  in  which  a  disputant 
gave  up  (cessit)  before  the  magistrate  (in  jure)  the  thing  in  dis- 
pute, was  retained  as  a  ready  means  of  many  legal  changes,  such 
as  manumission  or  adoption,  long  after  the  actions  of  law  had 
fallen  into  disuse.  Before  the  actions  of  law  were  suppressed,  the 
praetor  peregrinua  had  for  years  been  administering  justice 
through  forms  of  action  devised  by  him  where  peregrini  were 
concerned. 

98.  The  changes  wrought  by  intercourse  with  foreign  nations, 
the  new  duties  of  extended  dominion,  and  the  stimulus    second evoch 
given   to  the  national   mind   by   the   long  internal    The  system  of 
struggles  which  had  now  subsided, produced  by  degrees   ^^^"'^  ^' 

a  general  change  in  the  mode  in  which  justice  was  administered. 
A  new  system  succeeded  the  old  legis  actiones  ;  the     ,  , 
magistrate  was  more  strongly  marked  off  from  the   the  second 
judex,  and  it  was  the  directions  which  the  former  gave  ^^ 
the  latter  that  constituted  the  important  feature  of  the  new  system 
of  procedure.     At  home  the  praetors,  of  whom  there  were  eighteen 
in  the  days  of  Pomponius,*  and  one  or  two  other  magistrates ;  and 
in  the  provinces  the  prcesides  or  praefects,  who  held  conventus  or 
assizes  in  the  principal  towns  at  stated  intervals,  sat  as  magistrates. 
At  Rome  the  long  struggle  between  the  senate  and  the  equites  for 
the  exclusive  right  to  furnish  the  judges  ended,  as  has  been  already 

•  D.  L  2.  2.  84. 
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said  (sec.  12),  in  the  judges  ceasing  to  be  taken  entirely  e?ther 
from  the  senate  or  the  equites ;  and  two,  at  least,  out  of  the  five 
dccuries  of  judges  appearing  in  the  album  were  taken  from  a  com> 
paratively  humble  class.  The  recuperatores  and  centv/mviri  still 
continued  to  act  in  the  cases  which  properly  fell  within  their 
province. 

99.  The  directions  which  the  magistrate  sent  to  the  judge 

were  always  conveyed  in  a  formal  shape,  and  the  word 
formuloB  was  used  to  express  the  different  forms  in 
which  directions  were  given.  These  formulce  were  preserved  and 
collected,  and  it  became  the  great  object  of  the  contending  par- 
ties that  the  right  formula  should  be  ased  in  their  case,  the  judge 
not  being  allowed  to  depart  from  the  instructions  he  received.  As 
there  was  no  legal  form  to  bind  the  magistrate,  he  could  easily 
vary  the  formula  so  as  to  render  substantial  justice,  and  had  thus 
a  ready  means  of  availing  himself  of  any  equitable  doctrine,  which 
a  more  refined  jurisprudence  or  his  own  sense  of  what  was  right 
suggested  to  him.  These  formulce,  so  flexible  in  their  general 
character,  yet  couched  in  terms  always  precise  and  simple,  furnish 
one  of  the  many  admirable  instances  of  the  power  of  the  Romans 
to  express  correctly  the  subtlest  legal  ideas ;  and  it  was  by  this 
machinery  that  the  praetors  principally  introduced  their  great 
legal  changes.  But  it  may  be  observed  that,  although  the  old 
actions  of  law  became  obsolete,  traces  of  them  are  to  be  found  in 
the  praetorian  system.  Thus,  in  certain  actions  the  parties  entered 
into  a  wager,  sponsio  pcBualiSy  evidently  a  relic  of  the  old  actio 
sacramenti,  by  which  each  stipulated  with  the  other  for  a  sum  of 
money  to  be  paid  as  a  penalty  by  the  loser  in  the  action  to  the 
successfiil  party. 

100.  To  show  what  these  forraulcR  were,  it  will  perhaps  be 
Example  of  best  to  give  at  length  one  of  those  we  find  in  Qaius, 
a  formula,  ^nd  then  to  explain  its  different  parts.  One  which 
we  may  collect  from  different  sections  of  the  Fourth  Book  runs 
thus: — 

Judex  eato :  Quod  Aulus  Agerius  Numerio  Negid/io  hominem, 
vendidit ;  si  pa/ret  Nv/merium  Negidium  Aulo  Agerio  seatertium 
X.  millia  dare  oportere  Judex  Nwmeriwm  Negidium  AuLo  Agerio 
sestertium  X.  millia  condemna  ;  si  non  paret,  absolve.* 

Judex  esto  is  merely  the  order  for  the  appointment  of  the 
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judge,  and  is  not,  strictly  speaking,  a  part  of  the  formula.  From 
*  qvx)d '  to  *  vendidit  *  is  what  is  called  the  demonstratio ;  from 
'  si  pa/ret '  to  *  dwre  oportere *  is  the  intentio ;  and  from  'judex ' 
to  the  end  is  the  condemnatio.  The  formula  ordinarily  con- 
sisted of  these  three  parts — the  demonstratiOf  the  intentio,  and 
the  condem^Thatio. 

101.  The  demonstratio  is  the  statement  of  the  fact  or  facts 
which  the  plaintiff  alleges  as  the  ground  of  his  case.* 

Aulus  Agerius,  the  plaintiff,  says  that  he  has  sold  a 

slave  to  Numerius  Negidiua    The  dem^onstratio  varied,  of  course, 

with  each  particular  case. 

102.  The  intentio  was  the  really  important  part  of  the  formula,-]' 
It  was  a  precise  statement  of  the  demand  which  the 
plaintiff  made  against  {teTidehat  in)  his  adversary. 

It  was  necessary  that  it  should  exactly  meet  the  law  which  would 
govern  the  facts  alleged  by  the  plaintiff,  if  true.  Whether  Aulus 
Agerius  has  sold  this  slave  to  Numerius  Negidius  at  the  price  he 
alleges,  and  whether  the  debt  is  still  owing,  this  is  what  i\iQ  judex 
has  to  determine ;  if  the  judge  thinks  he  has  {ai  pa/ret),  then  the 
judge  is  instructed  to  pronounce  his  judgment  against  him ;  if  he 
thinks  he  has  not  (ai  non  pa/ret),  he  is  to  be  absolved. 

103.  The  eondem^natio  is  the  direction  to  condemn  or  absolve 
according  to  the  true  circumstances  of  the  case. |     The 

judex  was  only  a  private  citizen,  and,  unless  specially 
authorised  by  a  magistrate,  could  have  no  power  to  pronounce  a 
judicial  sentence.  It  is  to  be  observed  that  the  condemnatio  was, 
under  the  formulary  system,  always  pecuniary ;  the  judge  was 
always  directed  to  condemn  to  a  payment  of  money,  never  to  do 
or  give  a  particular  thing.  In  three  particular  actions,  however, 
and  perhaps  in  more,  the  judge  was  directed  to  'adjudicate'  a 
thing,  in  the  sense  of  dividing  it  out  among  several  litigants. 
These  three  actions  were  those  brought  to  divide  a  family  inherit- 
ance, to  divide  property  held  in  common,  and  to  settle  boundaries. 
In  these  actions  there  was  a  part  of  the  formula  running  thus : 
quantvmi  adjud/ica/ri  oportet,  judex  Titio  adjudicato.  This  was 
called  the  adjud/icatio ;  so  that  in  these  actions  the  parts  of  the 
formuUB  might  be  four — demonstratio,  intentio,  adjudication  and 
candemruUio.^     Of  course  when  a  thing,  and  not  a  sum  of  money, 


•  Gaiua,  iv.  40.  t  Gaius,  iv.  41.  J  Gaiub,  iv.  48. 

§  The  judge  might  thinlc  it  right,  in  order  to  equalise  the  division,  to 
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was  claimed,  it  was  not  possible  for  the  magistrate  always  to  fix  a 
precise  sum  in  which  the  defendant  was  to  be  condemned.  Some- 
times, therefore,  the  condemnatio  merely  fixed  a  maximum  sum, 
and  ran  duntaxat  X,  millia  condemna.  Sometimes  the  direction 
was  still  more  indefinite,  and  the  sum  was  left  to  the  discretion 
of  the  judge.  Quanti  ea  res  erit,  tantam  pecuniam,  <fec.,  con- 
demna. Sometimes,  too,  as  when  the  action  was  real,  i.e.  brought 
to  claim  a  thing,  the  actio  was  arbitraria,  and  the  words  niai 
restitvut  were  inserted  in  the  condemnatio.  The  defendant  was 
ordered  to  give  up  the  thing,  and  then  was  condemned  to  pay  the 
money  if  he  did  not  restore  the  thing,  in  accordance  with  the 
order  (arbitriuw,)  of  the  judge,  or  if  the  thing  was  in  his  posses- 
sion, he  was  forced  to  give  it  up. 

104.  The  intentio  sometimes  stood  quite  alone,  as  in  what  was 
Frc^udicialis  Called  a  prcejwdicialis  formula ;  *  when  the  object  of 
formula.  {\^q  action  was  merely  to  establish  a  point  which  it  was 
necessary  to  have  settled  with  a  view  to  a  future  action.  The 
decision  of  such  a  preliminary  point  was  called  a  prcBjud^civmi, 
Of  course  the  intentio  took  any  form  that  best  suited  the  case ; 
and  accordingly  it  was  the  intentiones  that  were  so  carefully  pre- 
served as  precedents,  and  so  keenly  debated  by  the  contending 
partiea  Sometimes  the  grounds  of  the  defence  made  part  of  the 
intentio.  The  defendant  might  admit  the  plaintiff's  statement, 
but  say  that  there  were  special  circumstances  to  take  thisparticular 
case  out  of  the  general  rule  of  law  under  which  it  would  naturally 
fall.  He  might  own,  for  instance,  that  he  had  bought  a  slave  at  the 
price  alleged,  but  say  that  he  had  been  induced  to  do 
so  by  fraud.  This  plea  was  called  an  exceptio  (i.e.  a 
taking  out),  and  was  made  to  form  part  of  the  intentio^  some  such 
words  as  these  being  added :  si  in  ea  re  nihil  dolo  maZo  Auli 
Agerii  factum  ait  neque  fiat.  The  plaintiff,  again, 
might  have  something  to  urge  as  an  exception  in  reply 
to  this  plea :  his  answer  was  called  replicatio  ;  if  the  defendant 
had  a  further  answer,  it  was  called  a  duplication  the  plaintiff's 
further  reply  a  triplication  and  so  on.  There  was  also  sometimes 
an  accessory  part  of  the  formula  called  the  proescriptio,  placed,  as 
its  name  denotes,  at  the  beginning  of  the  whole  forwAda  for  the 
purpose  of  limiting  the  inquiry.  As  employed  by  the  defendant, 
it  answered  the  purpose  of  the  exceptio,  and  belongs,  probably,  to 

order  that  some  of  the  parties  should,  iii  receiving  their  share,  make  a  money 
payment  to  others,  and  for  this  there  would  be  a  condemivatio, 
*  Gaius,  iv.  44,  133. 
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A  time  before  the  exceptio  had  its  regular  place  in  the  formula, 
A  well-known  example  of  its  use  is  that  by  which  the  defendant 
stopped  an  action  for  the  possession  of  provincial  lands,  by  raising 
the  question  whether  he  had  not  been  in  possession  for  a  particular 
period,  which  is  the  origin  of  the  familiar  term  *  prescription  *• 
(See  sea  72.)  But  the  plaintiff  also  might,  in  the  early  days  of 
the  formulary  system,  have  occasion  to  resort  to  a  proeacriptio. 
He  might,  for  instance,  wish  that,  in  enforcing  a  security  on  which 
payments  were  due  from  time  to  time,  the  action  brought  to  try 
whether  this  security  was  valid  should  only  affect  his  claim  to 
payments  already  due,  so  that  if  he  failed  he  might  have  a  further 
action  for  future  payments.  In  such  a  case  some  such  words  as 
ea  res  agatv/r  cvujus  rei  dies  fuit  (let  the  inquiry  only  be  made  as 
to  the  sum  for  the  payment  of  which  the  time  has  arrived)  were 
prefixed  to  the  formula.  Gradually,  however,  the  prcescriptio 
fell  into  disuse,  and  the  intentio  and  exceptio  were  so  constructed 
as  to  serve  every  purpose  for  which  it  had  been  employed. 

105.  In  the  Roman  system  of  civil  process  the  time  when  a 
contested  right  was  to  be  considered  as  really  made  utig  conUs. 
the  subject  of  litigation,  was  very  carefully  marked.  ^^' 
It  was  very  necessary  that  this  should  be  clearly  ascertained. 
The  claimant  in  whose  favour  the  ultimate  decision  was  given 
was  entitled  to  all  that  accrued  to  the  thing  claimed  from 
this  moment;  and  when  once  a  point  had  been  submitted  to 
litigation,  it  could  not  be  again  litigated,  both  parties  surrender- 
ing all  their  interest  into  the  hands  of  the  court,  which  assigned 
to  the  successful  claimant  such  a  fresh  interest  in  the  thing 
claimed  as  might  appear  to  be  due  to  him.  This  time  was 
marked  by  each  party,  at  the  end  of  the  proceedings  before  the 
magistrate,  calling  bystanders  to  witness  that  they  submitted  the 
matter  to  the  decision  of  the  judge.*  This  was  called  the  litis 
contestation  as  has  been  said.  (See  sec.  93.)  In  process  of  time  the 
ceremony  might  be  omitted,  or  at  any  rate  become  a  mere  form, 
but  the  conclusion  of  the  proceedings  before  the  magistrate  (in 
jure),  i.e.  in  the  formulary  system,  the  time  when  the  praetor 
delivered  the  formula,  still  formed  the  crisis  at  which  the  claims 
of  the  different  parties  were  considered  to  be  finally  submitted 
to  the  decision  of  the  law.  Up  to  the  litis  contestatio,  the  pro- 
ceedings in  an  action  under  the  formulary  system  were  as  follows. 
Tlie  plaintiff  applied  to  the  pnetor  for  a  summons  to  make  the 

•  Fkstus,  sub  voce  Contestari. 
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defendant  appear  {injua  vocatio).  If  the  defendant  on  appearing 
would  not  come  to  any  compromise  (transactio),  the  plaintiff 
announced  that  he  would  go  on  with  legal  proceedings.  This  was 
termed  edere  actionem.  He  had  to  announce  the  kind  of  action 
to  which  he  proposed  to  resort.  He  then  called  on  the  defendant 
to  give  bail  (vadari)  that  he  would  appear  in  court.  The  plaintiff 
on  the  day  fixed  submitted  the  formula  as  he  thought  it  ought  to 
be  drawn  up ;  the  defendant  proposed  the  exceptions  on  which  he 
relied,  and  the  praetor  settled  it.  The  plaintiff  then  asked  for  a 
judge  (pojBtulatio  judicis),  and  when  the  prsator  gave  the  judge 
the  litis  contestatio  took  place,  and  the  proceedings  in  jure  were 
finished.* 

106.  Actio  meant,  under  the  system  of  the  actions  of  law. 
Meaning  of  »  particular  form  of  procedure;  under  that  of  the 
^  ^nde^  f^^'''^'^^*  ^^  meant  the  right  granted  to  a  plaintiff  by 
the  system  of  the  magistrate  to  seek  what  was  due  to  him  before  a 
formuioB,  judge.  Sometimes,  however,  the  formula  by  which 
the  judge  was  to  determine  the  right,  and  sonv,etimes  the  judiciv/m, 
the  proceedings  by  which  the  judge  determined  the  right,  were 
spoken  of  as  if  formula,  judicium,  and  actio  were  synonymous 
terms.  Of  the  divisions  under  which  the  formulary  actions  may 
be  grouped,  the  following  were  the  most  important.  1.  The 
Divisions  qf  ^^^  division  tums  on  the  difference  in  the  nature  of 
actions.  fj^Q  thing  claimed,  and,  according  to  this  division, 

actions  were  in  rem  and  in  personam.  If  the  object  of  the  pro- 
ceedings was  to  enforce  a  right  to  a  thing,  then  the  formula  ran 
si  paret  hominem  Auli  Agerii  esse ;  if  to  enforce  an  obligation, 
then  \hQ  formula  ran  si  paret  Numerium,  Negidiwm  Aulo  Agerio 
dare,  facere,  prcesta/re^  oportere ;  and  it  was  according  to  this 
difference  in  the  intentio  that  actions  were  said  to  be  in  rem  or  in 
personam,  Vindicaiio  came  to  be  used  as  a  generic  term  for 
actions  in  r&m,  and  condictio  for  actions  in  personam,,  2.  Another 
division  of  action  refers  to  the  modes  in  which  the  praator 
extended  or  modified  the  law  by  the  shape  he  gave  to  the  for- 
mula. In  shaping  actions,  the  praetor  introduced  changes  of  two 
kinds:  First,  he  gave  actions  for  the  enforcement  of  rights 
outside  the  old  civil  law,  and  this  he  principally  effected  by 
giving  an  actio  in  factum,  concepta,  in  which  the  demx)nstratio  and 
intentio  were  blended,  and  the  praetor  directed  that,  if  a  given 
state  of  facts  was  found  to  be  true,  the  defendant  was  to  be  con- 


See  note  in  Appendix  (page  458)  to  Abdy  and  Walker's  Gains, 
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demnod,  the  action  being  thus  contrasted  with  one  in  jus  con- 
cepta,  i.e.  given  to  try  an  issue  by  the  rules  of  law.  Secondly, 
the  prsotor  extended  existing  actions  (actiones  directce)  by  giving 
actions  (actionea  utiles)  to  suit  cases  and  persons  outside  the 
limits  of  the  direct  actions;  and  this  he  did  either  by  means 
of  actions  in  factum,  which  could  be  used  for  these  purposes 
equally  well  as  to  give  new  remedies,  or  by  giving  a  fictitious 
action,  i.e.  an  action  in  which  the  plaintiff  was  allowed  to  feign 
that  he  was  within  the  scope  of  the  unextended  action.  When 
there  was  a  contract  not  falling  under  the  old  heads,  but  executed 
on  one  side,  the  prastor  enforced  it  by  an  action  in  factuTn  prce- 
scriptis  verbis,  an  action  to  meet  the  case  with  the  circumstances 
set  forth  at  the  beginning ;  but  such  an  action,  as  it  was  to  try 
an  issue  according  to  known  rules  of  law,  was  in  jus  concepta. 
3.  A  further  division  depended  on  the  varying  amount  of  latitude 
given  to  the  judge.  The  actions  depending  on  the  old  civil 
law  were  stricti  juris,  and  the  judge  had  merely  to  decide  the 
question  submitted  to  him,  without  taking  into  account  considera- 
tions of  equity.  Other  actions  were  bonce  fidei,  i.e.  the  judges  were 
allowed  to  take  such  considerations  into  account.  In  real  actions, 
and  in  some  few  special  actions,  the  judge  had  always  a  particular 
kind  of  latitude  given  him,  as  the  action  was  arbitraria  (see  sea 
103),  ie.  he  could  order  the  thing  claimed  to  be  given  up,  and,  if 
it  was  not,  could  condemn  the  defendant  in  as  much  as  he  thought 
equitable  ;  and  if  the  thing  was  in  the  possession  of  the  defendant, 
he  was  made  to  give  it  up.  Among  personal  actions  which  were 
arbitraricB  was  one  termed  ad  exhibendwm,  which  was  used  in 
order  to  make  a  person  in  possession  of  a  thing  produce  it,  so  that 
its  existence  in  his  hands  and  the  state  in  which  it  was  might  be 
ascertained,  or  pay  damages  for  not  so  producing  it. 

107.  In  connection  with  actions  under  the  system  oiformulce 
we  have  to  notice  the  interdicts  of  the  praetor.*  An 
interdict  was  an  order  issued  by  the  praetor,  and  was 
in  fact  an  edict  addressed  to  some  person  or  persons  with  reference 
to  a  particular  thing.  Vim  fieri  veto,  exhibeas,  restituas,  *  I  for- 
bid you  to  have  recourse  to  violence ;  you  are  to  produce,  you 
are  to  restore ;  *  such  were  the  forms  in  which  these  commands 
were  couched  Interdicts  were  granted  where  some  danger  was 
apprehended,  or  some  injury  was  being  done  to  something  to  which 
a  public  character  attached,  as,  for  instance,  if  a  road  was  stopped 

*Gaius,  iv.  13b-170. 


Ixxiv  INTRODUOTION. 

up  ;  but  they  were  also  granted  to  protect  private  interests,  and 
especially  to  protect  or  regulate  possession.  If  the  person  to 
whom  the  interdict  was  addressed  acquiesced  and  obeyed  the 
praetor's  injunction,  nothing  remained  to  be  done ;  but  if  he 
refused  to  obey,  the  magistrate  then  referred  to  the  decision  of  a 
judge,  whether  the  terms  of  the  interdict  ought  to  be  complied 
with.  For  instance,  an  interdict  ordering  a  thing  to  be  restored 
might  have  been  issued  ;  but  the  person  to  whom  it  was  directed 
might  deny  that  by  law  he  was  bound  to  restore  the  thing.  On 
his  stating  this  to  the  magistrate,  the  magistrate  would  give  an 
action  to  try  the  question,  shaping  the  terms  of  the  interdict  into 
the  irttentio  of  the  formula,  ai  paret  A,  A.  rem  restituere  opor- 
tere,  &c  And  it  is  thus  that  interdicts  are  connected  with  actions* 
as  their  validity  depended  on  no  action  being  brought  to  contest 
them,  or  the  result  of  an  action  being  to  support  them.  Gradually 
the  action  superseded  the  interdict,  which  was  no  longer  used  as  a 
preliminary  step,  and,  by  the  time  of  Justinian,  the  interdict  had 
become  obsolete. 

108.  There  were  under  the  system  of  formidce  certain  cases 
Extraordin-  which  the  magistrate  decided  without  sending  to  a 
ariajudicia.  judge.  In  these  cases  the  magistrate  was  said  extra 
ordiru^m  cognoacere,  and  the  proceedings  were  termed  extra 
ordin&m  cognitumea,  jvdida,  or  actionea.  Among  the  cases  in 
which  the  magistrate  proceeded  in  a  summary  way,  were  reatitu- 
tionea  in  integrum  (that  is,  certain  cases  in  which  he  restored  a 
person  suffering  from  something  from  which  he  ought  not  by  law 
to  suffer,  to  the  same  position  as  he  had  occupied  before  the  injury 
was  sustained),  and  cases  relating  to  fideicomm^iaaa.  But  he  was 
called  upon  most  frequently  to  proceed  in  this  way  in  order  to  give 
execution  to  the  sentence  of  a  judge.  The  proper 
remedy  of  the  creditors  was  still  against  the  person  of 
the  debtor  until  a  lex  Julia,  probably  of  the  time  of  Augustus,* 
permitted  a  debtor  to  avoid  arrest  by  giving  up  all  his  goods 
^^ceaaio  bonorum).  If,  however,  the  debtor  could  not  be  found, 
then  the  prsdtor  protected  the  creditors  by  what  was  termed  a 
venditio  bonorum  or  compulsory  sale.  The  creditors  were  placed 
in  full  possession  of  all  that  the  debtor  had  belonging  to  him ; 
his  peraona  was,  in  fact,  transferred  to  them.  This  was  termed 
the  miaaio  in  bonoru/m  poaaeaaionerrL  After  a  certain  delay,  the 
creditors  sold  their  interest  in  the  debtor's  property  to  the  person 

•  Gaius,  iii.  7a 
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who  would  offer  to  pay  the  largest  proportion  of  the  sums  they 
claimed.  He  became  the  purchaser,  and  this  emptio  honorwm 
transferred  to  him  the  persona,  or  legal  existence,  of  the  debtor, 
who  thereby  suffered  a  capitis  deminutio,  and  became,  in  the 
language  of  the  law, '  infamous '.  It  was  in  the  exercise  of  his 
'  extraordinary '  jurisdiction  that  the  magistrate  gave  this  mode  of 
execution. 

In  the  times  of  the  Republic  there  was  no  iixed  tribunal  of 
appeal,  but  the  authority  of  one  magistrate  might  be  .^^ 
suspended  by  the  veto  of  another  magistrate.  Under 
the  empire  the  emperor  acted  as  a  supreme  judge  whenever  he 
chose  to  interfere ;  but  Hadrian  ordered  that  appeals  might  be 
brought  to  the  Senate,  and  that  the  decision  of  the  Senate  should 
be  final. 

109.  In  the  third  period  of  the  Roman  system  of  civil  process, 
the  period  of  extraordinaria  judicia,  his  summary  Third  period 
jurisdiction  was  the  only  jurisdiction  the  magistrate  ^^^^^^ 
exercised.  There  was  no  longer  any  distinction  between  pruceaa. 
jus  and  jvdiciwm,;  the  magistrate  and  the  judge  dtnariajudi- 
were  the  same  person,  so  that  in  the  language  of  the  <^* 
Institutes  judex  means  a  magistrate  deciding  a  cause.  By  a 
constitution  published  A.D.  294,  Diocletian  directed  all  magistrates 
in  the  provinces  to  decide  causes  themselves.  The  practice  was,  in 
course  of  time,  extended  throughout  the  whole  of  the  empire ;  and 
in  the  days  of  Justinian  it  was  possible  to  speak  of  the  ordinaria 
judicia  as  quite  obsolete.* 

110.  In  the  days  of  the  later  emperors,  the  provinces  were 
classed  together  into  prasf ectures.    Over  each  province 

was  a  presses,  who  had  a  vicarius,  or  vice-president, 
under  him,  and  who,  either  himself  or  by  his  vica/rius,  tried  all 
cases  above  a  certain  amount,  fixed  by  Justinian  at  300  solidi ; 
cases  below  that  amount  were  tried  by  inferior  judges,  called 
judices  pedanei,  or  by  the  defensores  of  provincial  towns.  The 
great  cities,  such  as  Constantinople  and  Alexandria,  were  under  a 
separate  jurisdiction.  The  praBtorian  prsefect  was  the  head  judge 
of  appeal. 

111.  Under  the  system  of  extraordinu/ria  judicia,  an  action 
was  begun  by  the  plaintiff  announcing  to  a  magistrate   Mod€  of  pro- 
thai  he  wished  to  bring  an  action,  and  furnishing  a    c*******- 
short  stfitcniont  of  his  case.     No  written  statement  was  necessary, 

♦  Inst.  iv.  16.  S. 
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but  one  was  often  made,  and  then  this  statement,  called  the  libellus 
conventioniSy  was  sent  by  a  bailiff  of  the  court  (viator,  executor) 
to  the  defendant.  The  parties  or  their  procurators  appeared  before 
the  magistrate,  and  the  magistrate  decided  the  case.  Exceptio 
was  still  used  as  the  term  to  express  the  plea  of  the  defendant, 
which  he  often,  but  not  necessarily,  reduced  to  writing.  There 
was  no  marked  stage  in  the  proceedings,  like  the  conclusion  of  the 
proceedings  injv/re  under  the  formulary. system,  to  show  when 
the  action  had  really  begun.  But  the  beginning  of  the  action,  to 
describe  which  the  term  litis  contestatio  was  still  used,  was  said 
to  take  place  when  the  magistrate  had  heard  the  plaintiff  open  his 
case,  at  the  time  when,  all  preliminaries  having  been  gone  through, 
the  real  hearing  began.  The  condemnation  was  no  longer  merely 
a  pecuniary  one,  and  the  judge  gave  sentence  for  the  thing  asked  for, 
and  not  for  its  equivalent.  Constantine  had  abolished  imprison- 
ment for  debt  unless  the  debtor  could  pay,  but  would  not.  But 
already,  before  the  system  of  extraordinariajvdida  began,  in  the 
time  of  Antoninus  Pius,  the  simple  process  of  levying  executions 
on  so  much  of  the  debtor's  property  as  was  requisite  had  been 
introduced. 

So  many  of  the  rules  of  Roman  law  relating  to  evidence 
which  are  known  to  us,  date  from  the  period  in  which 
the  extraordinaria  judicia  prevailed,  that  it  may  be 
convenient  to  give  here  a  brief  statement  of  what  the  chief  of  these 
rules  were.  Written  evidence  was  not,  as  a  rule,  necessary,  but  when 
existing  wasalone  admissible, unless  the  writing  waslost.  Twowit- 
nesses  were  necessary  to  prove  a  fact,  and  among  those  who  could  be 
witnesses  great  consideration  was  paid  to  the  relative  character  and 
position  of  witnesses.  But  many  persons  could  not  be  witnesses, 
such  as  persons  below  the  age  of  puberty,  criminals,  women  guilty 
of  adultery,  and,  under  Justinian, pagans,  and  some  heretics.  Slaves 
could  only  be  admitted  to  complete  other  testimony.  The  parties 
to  the  suit  and  their  ne^r  relations  were  excluded.  The  burden  of 
proof  rested,  as  a  rule,  on  him  who  would  fail  if  no  evidence  was 
given,  and  therefore  on  him  who  affirms,  not  on  him  who  denies. 
Legal  presumptions  {'praeswrnptiones  juris)  were  recognised,  such 
as  that  a  formal  transaction  like  emancipation  has  been  properly 
carried  through.  Witnesses  were  made  to  appear  by  summons 
from  the  judge,  and  were  put  on  their  oath.  The  torture  of 
slaves,  even  in  civil  cases,  if  they  were  supposed  to  be  keeping  back 
material  evidence,  was  a  very  ancient  practice,  and  appears  to  have 
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been  recognised  in  the  time  of  Justinian.  Each  of  the  parties  was 
put  on  his  oath  that  he  was  not  brin^in^  or  defending 
the  action  except  on  grounds  that  he  believed  to  be 
good,  and  in  the  last  resort  either  party  could,  as  it  were,  com- 
promise the  action  by  challenging  the  other  to  swear  to  the  true 
state  of  the  facts,  and.  was  then  bound  by  what  was  so  deposed. 
Justinian  also  enacted  that  the  costs,  according  to  a  fixed  scale, 
should  be  determined  by  the  oath  of  the  successful  litigant ;  and 
the  advocates  of  the  parties  had  to  take  a  preliminary  oath  that 
they  would  not  pervert  justice.* 

112.  Although  the  subject  of  crimes  and  criminal  procedure 
does  not  fall  properly  within  the  scope  of  the  Insti- 
tutes,  which  is  a  treatise  on  Private  Law,  yet  as  the 
subject  is  slightly  noticed  at  the  end  of  the  Institutes  and  is 
connected  with  the,  general  history  of  Roman  law,  it  may  be 
convenient  to  give  some  slight  account   of  it  here.     Criminal 
jurisdiction  was  under  the  kings  an  attribute  of  the  king  himself, 
but  there  was  an  appeal  in  capital  cases  to  the  comitia  curiata. 
After  the  establishment  of  the  republic  the  comitia  centuriata  a,lone 
<»uld  judge  capital  casea     The  comitia  tributa  exercised  a  criminal 
jurisdiction  (but  without  the  power  of  inflicting  death)  for  political 
offences,  such  as  those  committed  by  a  magistrate  during  his  year 
of  office.     Before  both  these  comitia  the  accusation  had  to  be  made 
by  the  presiding  magistrate.     The  senate  also  exercised  a  special 
power  of  judging  offenders  in  times  of  public  danger,  and  some- 
times under  suth  circumstances  inflicted  death  as  punishment,  but 
it  did  not  properly  belong  to  the  senate  to  deal  with  capital  cases, 
and  the  senate  also  exercised  an  ordinary  jurisdiction  and  dealt 
vrith  such  crimes  as  it  thought  proper  to  notice.     But  all  these 
authorities,  the  king,  the  comitia,  and  the  senate,  while  they  some- 
times discharged  themselves  the  functions  of  the  judge,  were  in 
the  habit  of  delegating  their  powers  to  others  charged  to  make  an 
investigation  (qucestio)  of  the  crime.     At  first  each  delegatio  was 
made  to  try  one  particular  offence,  and  when  the  case  had  been, 
tried  the  qucestio  was  at  an  end.     These  qucestiones,  the  term  being 
transferred  from  the  inquiry  to  the  persons  making  it,  were  subse- 
quently appointed  to  try  all  offences  of  a  particular  kind  that  it 
might  be  necessary  to  inquire  into,  while  the  delegated  persons  held 
their  authority.     Lastly,  the  quoistiones  began  to  be  mside  perpetuce^ 
the  first  of  these  being  probably  the  qua^stio  pecunice  repetundce 

*  HUNTBB,  844,  858,  869,  889. 
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established  by  the  lex  Calpurnia  (B.C.  283),  and  this  change  was 
accompauied  by  the  introduction  of  something  like  a  body  of 
criminal  law.  When  a  qiucestio  was  made  perpetua,  the  crimes 
it  was  to  try  were  in  some  degree  defined,  and  the  punishment  pre- 
scribed ;  whereas  previously,  the  body  exercising  criminal  jurisdic- 
tion or  its  delegates  had  been  bound  by  no  rules  of  law  as  to  the 
nature  "of  the  crime  or  its  punishment,  except  that  the  comitia 
centv/riata  could  alone  infiict  death.  Each  quoestio  consisted  of  a 
number  of  judges  varying  according  to  the  regulations  laid  down 
in  the  law  creating  it ;  sometimes  of  thirty-two,  or  of  fifty,  or  of 
a  hundred — the  judges  being  appointed  for  a  year  and  taken  from 
the  same  list  as  that  from  which  judges  in  civil  suits  were  selected, 
so  that  the  history  of  the  contest^  between  the  senatorial  and 
equestrian  orders  for  the  right  of  being  judges  already  referred  to 
(see  sec.  12)  applies  to  criminal  and  civil  judges  equally.  Before 
the  qucBstiones  perpetuce  any  citizen  might  be  an  accuser.  He  had 
to  swear  that  his  charge  was  not  false,  and  he  had  to  prove  the 
guilt  of  the  accused — so  that  the  system  under  which  a  criminal 
trial  is  regarded  as  a  suit  between  parties  was  thus  introduced  into 
Roman  law.  Private  persons  had  from  an  early  time  of  Roman 
law  recovered  penalties  in  a  civil  action  for  delicts  committed  to 
their  injury,  and  so,  too,  the  criminal  proceeding  took  the  form  of 
an  action  between  the  private  person  accusing  and  the  accused. 
The  judges  were  under  the  guidance  of  a  president  (prcesesX  and 
each  judge  pronounced  that  he  condemned,  absolved,  or  that 
there  was  not  proof  either  way,  by  dropping  into  an  urn  one  of 
three  tablets,  bearing  respectively  the  words  condemno,  absolvo, 
non  liquet,  K  the  accused  was  condemned,  he  received  the  precise 
punishment  provided  by  the  law  creating  the  qucestio  perpetua. 
During  the  last  century  of  the  republic,  and  in  the  early  days  of 
the  empire,  a  great  number  of  laws,  each  handing  over  a  special 
head  of  oSence  to  a  qucestio  perpetua,  were  passed,  and  thus  some- 
thing like  a  system  of  criminal  law  and  criminal  procedure  was 
established.  Under  the  empire,  as  time  went  on,  exactly  what 
happened  in  civil  suits  happened  in  criminal  proceedings.  The 
magistrates  had  exercised  a  power  of  dealing  with  some  offences 
in  a  summary  manner  (extra  ordinem),  and  the  sphere  of  their 
authority  was  gradually  enlarged  until  itsuperseded  the  qucestiones 
perpetuce  altogether,  as  the  formulary  system  of  actions  was  super- 
seded by  the  extraordinary  jurisdiction  of  the  magistrate  in  civil 
suits. 


LIST  OF  THE  CHIEF  LAWS,  EVENTS,  ETC., 

REFERRED  TO  IN  THIS  WORK. 


Note. — Most  of  the  cUUes  both  here  and  throughout  the  work  are  merely  approximate. 


B.C. 


Leges  regia, 

508  Lex  Valeria, 
493  Lfiges  sacrcp. 

450  Tho  Twelve  Tables. 
449  Lex  Valeria  Iloratia. 
444  Lex  Canuleia. 

341  Lex  Gcnucia. 
330  Lex  Puhlilia. 
326  Lex  Poetelia  Papiria, 

287  Lex  Hortensia, 
286  Lex  Aquilia, 

243  Lex  Silia, 

233  Lex  Calpunvia. 

197  Lex  Atinia. 

196  Lex  Atilia. 

193  Lex  Cincia. 

las  Lex  Plcetoria. 

182  Lex  Furia  {testamentaria). 

180  Lex  Mbutia. 

169  Lex  Voconia, 

123  Lex  Sempronia, 

102  Lex  Apuleia. 

95  Jv^a;  Furia  (de  sponsu), 

89  Lex  Plautia. 

81  Le^es  Cornelia, 

52  X(0X  Pompeia  {de  parricidiis). 


40  i>a;  Falcidia, 
Ijex  nostili/i. 
Lex  Publilia  {de  sporuu) 


B.C 

753-509  The  Regal  Period. 

Comitia  curiata  and  the  Senate  the 

earliest  legislative  bcHlioK. 
Division  of  the  people  into  classes 
and  centuries ;  comitia  centu- 
riata. 
Jus  Papvriawum, 
509-30  The  Republic. 

493  Recognition  of  tribunes  of  the  p^&s. 
488  First  meeting  of  comitia  tributa. 

Legis  actiones. 

866  A  plebeian  appointed  consul. 


303  Jus  Flavianum, 

284  Distinction  br^tween  populus  and 

plebs  disappears. 
246  Prator  peregrinus. 


Jus  MUanum  or  tripertitum, 

Tho  formulary  system. 
Influence  of  Greek  philosopliy. 
148  Quastiones  perpetuce. 


Quintus  Mucins  Scsevola. 
Caius  Aqiiilius  Galla. 
Servius  Sulpicius. 
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B.C. 

83  Lex  Scribonia. 
Leges  Julia. 
Legal  effect  given  to  fldeioommissa 

and  codicils. 
A.D. 
4  Lex  JSlia  Seniia. 

8  Lex  Fwria  CanwUa, 

9  Lex  Papia  Poppaa, 
11  Lex  Junia  Velleia, 
16  Sc,  Libonumum. 

19  Lex  Junia  Norbana. 
42  Sc  Largianum. 

45  Lex  ClaudM, 

46  So,  Mcuiedonianum, 
Sc.  Velleianum. 

52  Sc.  Claudianum. 

60  Sc  Neronianum. 

61  Lex  PetrofUa. 

62  Sc.  Trebellianum. 
78  8c.  Pegasianum. 

Beneficium  divisumie  (Rescript  of 
Hadrian). 


158  Sc.  Tertullianum. 

Addictio  boncrum  libertatis  causa 
(Rescript  of  Marcus  Aurelius). 
178  Sc.  Orphitianum. 


291  Women  allowed  to  adopt. 
339  Formal  words  no  longer  necessary 
for  appointment  of  heirs. 


RC. 

80  The  Empire. 

The  jus  respondendi  conferred  by 
Augustus    {ut  ex  auctoriiaie 
ejus  respondereni). 
Trebatius. 
Antistius  Labeo. 
Atoius  Gapito. 


Proculus. 
Masurius  Sabinus. 


470  Formal  words  no  longer  necessary 
in  stipulations. 

Lex  Zenoniana  {emphyteusis). 
Justinian: — 

Change  in  law  of  adoption. 

Changes  in  laws  of  succession. 

Beneficium  inventarii. 

Abolition  of  Laiini  Juniani  and  de^ 
dititii. 

Beneficium  ordinis. 

Changes  in  law  of  peculium. 

Donatio  propter  nuptias. 

Repeal  of  lex  jElia  Sentia,  lex 
Furia  Caninia,  and.sc.  Claudi- 
anum, 


A.D. 

117  Edictum  perpetuum. 

Hadrian's  rescript :  quibus  permis- 
sum  est  jura  condere  (Gai.  i.  7). 
Celsus. 
Salvius  Julianus. 

Oaius. 
Pomponius. 

Papinian. 
Paul. 
Ulpian. 
Modestinus. 
212  Roman  citizenship  conferred  upon 

the  whole  empire. 
296  ExtraordinariaJTidiciahecomethe 

regular  mode  of  trial.    • 
306  Codex  Oregorianus. 
330  Seat  of  empire  transferred  to  Con- 
stantinople. 
365  Codex  Hermogenianus. 
426  Lex  citationis. 
438  Codex  Theodosianus. 
476  Fall  of  Western  Empire. 

Justinian  (482-565):— 
529  Codex  vetus  (not  extant). 
Quinqtiaginta  decisiones. 

533  The  Digest. 
The  Institutes. 

534  Codex  repetitcB  prcplectionis. 

535  564  The  Novels. 
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est  nomine  domini  n08tbi 
jebu  cubisti. 
Impebatob  C^sab  Flayiub  Jubti- 
NiANus  Alamannicus  Gothicus 
Francicus  Germanicus  Anticus 
Alanicus  Vandalicus  Afrioanub 
pius  felix  inclytus  victor  ac 
triumphator  semper  augustus 
cupidjb  lequm  juventuti. 


in  the  name  of  our  lord 

jesus  christ. 

Thb  Emperor  Cjcsar  Flayiub  Jub- 

TINIANUS,    YANQUISHER     OF    THB    AlA- 

MANi,  Goths,  Francs,  Germans, 
Antes,  Alani,  Vandals,  Africans, 
pious,  happy,  glorious,  triumphant 
conqueror,  ever  August,  to  the 
youth  desirous  of  studying  the 
law,  greeting. 


Imperatoriam   majestatem    non  The  imperial  majesty  should    be 

solum  armis  decoratam,  sed  etiam  not  only  made  glorious  by  arms,  but 

legibus  oportet   esse  armatam,  ut  also  strengthened  by  laws,  that,  alike 

utrumque  tempus   et  bellorum    et  in  time  of  peace  and  in  time  of  war, 

pacis    recte    possit    gubemari    et  the  state  may  be  well  governed,  and 

princeps    Bomanus    victor    ezistat  that  the  emperor  may  not  only  be 

non  solum  in  hostilibus  prceliis,  sed  victorious  in  the  field  of  battle,  but 

ctiam  per  legitimos  tramites  calum-  also  may  by  every  legal  means  repel 

niantium  iniquitates    expellens,   et  the  iniquities  of  men  who  abuse  the 

fiat  tarn  juris  religiosissimus  quam  laws,   and  may    at    once    religiously 

victis  hostibus  triuinphator.  uphold  justice  and  triumph  over  his 

conquered  enemies. 

1.  Quorum  utramque  viam  cum  1.  By  our  incessant  labours  and 
summis  vigiliis  et  summa  provi-  great  care,  with  the  blessing  of  God, 
dentia  adnuente  Deo  perfecimus.  we  have  attained  this  double  end. 
£t  bellicos  quidem  sudores  nostros  The  barbarian  nations  reduced  under 
barbaricse  gentes  sub  juga  nostra  our  yoke  know  our  efforts  in  war ;  to 
deductse  cognoscimt  et  tain  Africa  which  also  Africa  and  very  many 
quam  aUee  innumeros£B  provinciae  other  provinces  bear  witness,  which, 
post  tanta  temporum  spatia  nostris  after  so  long  an  interval,  have  been 
victoriis  a  caelesti  numine  praestitis  restored  to  the  dominion  of  Bome  and 
itenun  dicioni  Bomanse  nostroque  our  empire,  by  our  victories  gained 
additsB  imperio  protestantur.  Omnos  through  the  favour  of  heaven.  All 
vero  populi  legibus  jam  a  nobis  nations  moreover  are  governed  by 
promuigatis  vel  compositis  regun-  laws  which  we  have  akeady  either 
tur.  promulgated  or  compiled. 

2.  Etcumsacratissimasconstitu-  2.  When  we  had  arranged  and 
tiones  antea  confusas  in  luculentam  brought  into  perfect  harmony  the 
creximus  consonantiam,  tunc  nos-  hitherto  confused  mass  of  imperial 
tram  extcndimus  curam  et  ad  im-  constitutions,   we  then  extended  our 
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mensa  prudentiae  veteris  vj»rvnaii&  ct  caro  to  the  vast  volumes  of  ancient 

opus  desperatum,  quasf  per'ihedium  law ;  and,  sailing  as  it  were  across 

profundum  euntes,.'cii^e^ti   £avore  the  mid-ocean,  have  now  completed, 

jam  adimplevimqs,  *•  ;*',  *  through  the  favour  of  heaven,  a  work 

\  *\  •  that  once  seemed  beyond  hope. 

3.  Cmnqne  h6<5  Deo  p0X)pitio  8.  When  by  the  blessing  of  God 
peractum«pst,*^riboniano,  viro  mag-  this  task  was  accomphshed,  we  sum- 
nifico,  iSiA^t^b  et  ex  quaestore  sacri  moned  the  most  emment  Tribonian, 
palatii  lipstri,  nee  non  Theophilo  et  master  and  ex-qusestor  of  our  palace, 
bprotheo,  viris  illustribus,  anteces-  together  with   the   illustrious    Theo- 

,«^s&i)bu8,  quorum  omniimi  sollertiam  philus  and  Dorotheus,  professors  of 

*  .'i»t**legum  scientiam  et  circa  nostreiQ  law,  all  of  whom  have  on  many  occa- 
•jussiones  fidem  jam  ex  multis  rerum  sions  proved  to  us  their  ability,  legal 

•  argumentis  accepimus,  convocatis,  knowledge,  and  obedience  to  our 
specialiter  mandavimus,  ut  nostra  orders  ;  and  we  have  specially  charged 
auctoritate  nostrisque  suasionibus  them  to  compose,  under  our  authority 
componant  institutiones :  ut  lioeat  and  advice.  Institutes,  so  that  you  may 
vobis  prima  legum  cunabula  non  no  more  learn  the  first  elements  of  law 
ab  antiquis  fabulis  discere,  sed  ab  from  old  and  erroneous  sources,  but 
imperiali  splendore  appetere,  et  apprehend  them  by  the  clear  light  of 
tam  aures  quam  animse  vestrse  nihil  imperial  wisdom ;  and  that  your  minds 
inutile  nihUque  perperam  positum,  and  ears  may  receive  nothing  that  is 
sed  quod  in  ipsis  rerum  optinct  ar-  useless  or  misplaced,  but  only  what 
gumentis,  accipiant  et  quod  in  priore  obtains  in  actual  practice.  So  that, 
tempore  vix  post  triennium  in-  whereas,  formerly,  the  junior  students 
ferioribus  contingebat,  ut  tunc  con-  could  scarcely,  after  three  years' 
stitutiones  imperatorieis  legerent,  study,  read  the  imperial  constitutions, 
hoc  vos  a  primordio  ingrediamini,  you  may  now  commence  your  studies 
digni  tanto  honore  tantaque  reperti  by  rea^ng  them,  you  who  have  been 
felicitate,  ut  et  initium  vobis  et  thought  worthy  of  an  honour  and  a 
finis  legum  .eruditionis  a  voce  prin-  happiness  so  great  as  that  the  first 
cipali  procedat.  and  last  lessons  in  the  knowledge  of 

the  law  should  issue  for  you  from  the 
mouth  of  the  emperor. 

4.  Igitur  post  libros  quinquaginta  4.  When,  therefore,  by  the  assist- 
digestorum  seu  pandectarum,  in  ance  of  the  same  eminent  person 
quos  onme  jus  antiquum  collatum  Tribonian  and  that  of  other  illustrious 
est  (quos  per  eimdem  virum  excel-  and  learned  men,  we  had  compiled 
sum  Tribonianum  nee  fion  ceteros  the  fifty  books,  called  Digests  or 
viros  illustres  et  facundissimos  con-  Pandects,  in  which  is  collected  the 
fecimus),  in  hos  quattuor  Ubros  eas-  whole  ancient  law,  we  directed  that 
dem  institutiones  partiri  jussimus,  these  Institutes  should  be  divided  into 
ut  sint  totius  legitimsB  scientisB  prima  four  books,  which  might  serve  as  the 
elementa.  first  elements  of  the  whole  science  of 

law. 

5.  Quibus  breviter  expositum  est  5.  In  these  books  a  brief  exposi- 
et  quod  antea  optinebat,  et  quod  tion  is  given  of  the  ancient  laws,  and 
postea  desuetudine  inumbratum  ab  of  those  also  which,  overshadowed  by 
imperiali  remedio  illuminatum  est.  disuse,   have  been   again  brought   to 

light  by  our  imperial  authority. 

6.  Quas  ex  omnibus  antiquorum  6.  These  four  books  of  Institutes 
institutionibus  et  preecipue  ex  com-  thus  compiled,  from  all  the  Institutes 
mentariis  Gail  nostri  tam  institu-  left  us  by  the  ancients,  and  chiefly 
tionum  quam  rerum  cottidianarum,  from  the  commentaries  of  our  Gaius, 
aliisque  multis  commentariis  com-  both  in  his  Institutes,  and  in  his  work 
positas  cum  tres  prsedicti  viri  pru-  on  daily  affairs,  and  also  from  many 
dentes  nobis  optulerunt,  et  legimus  other  commentaries,  were  presented  to 
et  cognovimus  et  plenissimum  nos-  us  by  the  three  learned  men  we  have 
trarum  constitutionum  robur  eis  ac-  above  named.  We  have  read  and  ex- 
conimodavimus.  amined   them   and  have  accorded  to 

them  all  the  force  of  our  constitutions. 
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7.  Snmma  itaque  ope  et  alacri 
studio  has  lef^es  nostras  accipite  et 
vosmet  ipsos  sic  cruditos  ostendite, 
ut  spes  V08  puloherrima  foveat,  toto 
Icgitimo  opere  perfeoto,  posse  etiam 
nostram  rem  publicam  in  partibus 
ejus  vobis  credendis  gubemare. 


Data  undecimo  kalendfis  Decern- 
bres  Constantinopoli  domino  nostro 
Justin  iano  perpetuo  Augusto  tertium 
consule. 


7.  Beceive,  therefore,  with  ea^er- 
ness,  and  study  with  cheerful  dili- 
gence, these  our  laws,  and  show  your- 
selves persons  of  such  learning  that 
you  may  conceive  the  flattering  hope 
of  yourselves  being  able,  when  your 
course  of  legal  study  is  completed,  to 
govern  our  empire  in  the  different  por- 
tions that  may  be  entrusted  to  your 
care. 

Given  at  Constantinople  on  the 
eleventh  day  of  the  calends  of  De- 
cember, in  the  third  consulate  of  the 
Emperor  Justinian,  ever  August  (533). 


LIBER    PRIMUS. 


Tit.  L    DE  JUSTITIA  ET  JURR 

JusTiTiA   est   constans   et   per-  Justice  is  the  constant  and  perpetual 

petua    voluntas   jus    suum    cuique    wish  to  render  every  one  his  due. 
tribuens. 

D.  L  1.  10. 

The  term  jus,  in  its  most  extended  sense,  was  taken  by  the 
Roman  jurists  to  include  all  the  commands  laid  upon  men  that 
they  are  bound  to  fulfil,  both  the  commands  of  morality  and  of 
law.  The  distinction  between  commands  which  are  only  enforced 
by  the  sanction  of  public  or  private  opinion,  and  those  enforced 
by  positive  legal  sanctions,  may  seem  clear  to  us ;  but  the  Roman 
jurists,  in  speaking  of  the  elementary  principles  and  divisions  of 
jurisprudence,  did  not  keep  law  and  morality  distinct.  Celsus 
defines  jit5  as  ars  boni  et  oiqui,  (D.  i.  1.  1.)  This  extension  of 
the  term  would  sink  positive  law  in  morality ;  that  only  would  be 
suppased  to  be  commanded  which  ought  to  be  commanded.  The 
confusion  arose  principally  from  the  view  of  the  law  of  nature, 
borrowed  from  Greek  philosophy  by  the  jurists.  (See  Introd. 
sec.  14.) 

Jus,  used  in  its  strictly  legal  sense,  has  two  principal  meanings. 
It  either  signifies  law,  that  is,  the  whole  mass  of  rights  and  duties 
protected  and  enforced  by  legal  remedies,  or  it  means  any  single 
right,  that  is,  any  faculty  or  privilege  accorded  by  law  to  one  man 
accompanied  by  a  correlative  duty  imposed  on  another  man.  Jus 
itineris,  for  instance,  is  the  right  given  to  one  man  of  going 
through  the  land  of  another  who  is  placed  under  a  duty  to  let  him 
pass.  Neither  a  right  nor  a  duty,  at  any  rate  in  the  sphere  of 
private  law  with  which  alone  the  Institutes  deal,  can  exist  with- 
out the  other.     (See  Introd.  sea  36.) 

1.  Jurisprudentia  est  divinarum  1.  Jurisprudence  is  the  knowledge 

atque   humanarum    rerum    notitia,     of  things  divine  and  human ;  the  sci- 
justi  atque  injusti  scientia.  ence  of  the  just  and  the  unjust. 

D.  i.  1.  10.  2. 
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Jurisprudentia  is  the  knowledge  of  what  is  jtbs,  and  jus,  ac- 
cording to  the  theory  of  the  law  of  nature,  laid  down  what  is  com- 
manded by  right  reason,  this  right  reason  being  common  to  the 
divine  scheme  of  things  and  to  man.  On  this  ground,  and  also 
because  public  law  has  to  deal  with  religious  worship,  the  know- 
ledge of  divine  things  was  necessary,  as  well  as  the  knowledge 
of  human  things,  to  say  what  were  the  contents  of  jus.  Both 
this  and  the  preceding  definition  are  taken  at  random  out  of  the 
writings  of  Ulpian.     (See  Introd.  sec.  24.) 

2.    His  generaliter    cognitis    et  2.  Having  explained  these  general 

incipientibus  nobis  exponere  jura  terms,  we  think  we  shall  commence 
populi  Romani  ita  maxiine  viden-  our  exposition  of  the  law  of  the  Ro- 
tur  posse  tradi  commodissime,  si  man  people  most  advantageously,  if  our 
primo  levi  'ac  simplici,  post  deinde  explanation  is  at  first  plain  and  easy, 
diligentissima  atque  exactissima  and  is  then  carried  on  into  details 
interpretatione  singula  tradantur.  with  the  utmost  care  and  exact- 
Alioquin  si  statim  ab  initio  rudem  ness.  For,  if  at  the  outset  we  over- 
adhuc  et  infirmum  animrnn  studiosi  load  the  mind  of  the  student,  while 
multitndine  ac  varietate  rerum  yet  new  to  the  subject  and  unable  to 
oneraverimus,  duorum  alterum  aut  bear  much,  with  a  multitude  and 
desertorem  studiorum  efficiemus  aut  variety  of  topics,  one  of  two  things  will 
cum  magno  labore  ejus,  ssepe  etiam  happen — we  shall  either  cause  him 
cum  diffidentia,  quae  plerumque  wholly  to  abandon  his  studies,  or,  after 
juvenes  avertit,  serius  ad  id  perdu-  great  toil,  and  often  after  great  distrust 
cemus,  ad  quod  leniore  via  ductus  of  himself  (the  most  frequent  stum- 
sine  magno  labore  et  sine  ulla  diffi-  bling-block  in  the  way  .ot  youth),  we 
dentia  maturius  perdue!  potuisset.         shall  at  last  conduct  him  to  the  point,  to 

which,  if  he  had  been  led  by  a  smoother 

road,  he  might,  without  great  labour, 

and  without  any  distrust  of  his  own 

powers,  have  been  sooner  conducted. 

8.    Juris    preecepta    sunt    hsec :  3.  The  maxims  of  law  are  these : 

honeste  viverc,  alterum  non  leedere,     to  live  honestly,  to  hurt  no  one,  to  give 

suum  cuique  tribuere.  every  one  his  due. 

4.  HuJTis  studii  duse  sunt  posi-  4.  The  study  of  law  is  divided  into 

tiones,  publicum  et  privatum.  Pub  two  branches ;  that  of  public  and  that 
licum  jus  est,  quod  ad  statum  rei  of  private  law.  Public  law  is  that 
Bomanffi  spectat,  privatum,  quod  which  regards  the  government  of  the 
ad  singulorum  utilitatem  pertinet.  Roman  Empire ;  private  law,  that 
Dicendum  est  igitur  de  jure  pri-  which  concerns  the  interests  of  indi- 
vato,  quod  tripertitum  est  ;  col-  viduals.  We  are  now  to  treat  of  the 
lectum  est  enim  ex  naturaUbus  latter,  which  is  composed  of  three  ele- 
prseceptis  aut  gentium  aut  civilibus.     ments,  and  consists  of  precepts  belong- 

'  ing  to  natural    law,  to  the    law    of 
nations,  and  to  the  civil  law. 

D.  L  1.  1.  2. 

Both  the  jus  publicum  and  the  jus  privatum  fall  under  muni- 
cipal law,  that  is,  the  law  of  a  particular  state.  Publicum,  jv^  in 
sacris,  in  sacerdotibus,  in  m^agistratibus  consistit  (D.  i.  1.  1. 
2.)  Public  law  regulates  religious  worship  and  civil  administra- 
tion ;  private  law  determines  the  rights  and  duties  of  individuals. 
The  threefold  division  of  private  law  given  in  the  text  is  discussed 
in  the  next  section. 
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Tit.  II.     DE  JURE  NATURALI,  GENTIUM  ET  CIVILL 

Jus    naturale  est,   quod  natura  The  law  of  nature  is  that  law  which 

omnia  animalia  docuit.     Nam  jus  nature  teaches  to  all  animals.    For  this 

istud  non  humani  generis  proprium  law  does  not  belong  exclusively  to  the 

est,  sed  omnium  animalium,  quse  in  human  race,  but  belongs  to  all  animals, 

cselo,  quaB  in  terra,  quae  in  mari  nas-  whether  of  the  air,  the  earth,  or  the  sea. 

cuntur.    Hinc  descendit  maris  atque  Hence    comes  that  yoking    together 

feminsB  conjugatio,  quam  nos  matri-  of  male  and  female,  which  we  term 

monium  appcllamus,  hinc  liberorum  matrimony ;  hence  the  procreation  and 

procreatio    et    educatio :    videmus  bringing  up  of  children.    We  see,  in- 

etenim  cetera  quoque  animalia  istius  deed,  that  all  the  other  animals  besides 

juris  peritia  censen.  man  are  considered  as  having  know- 
ledge of  this  law. 

D.  i.  1.  L  8, 

In  the  Introduction  (sec.  14)  a  sketch  has  been  given  of  what 
the  jurists  meant  by  the  lex  natv/roe.  It  was  the  expression  of 
right  reason  inherent  in  nature  and  man,  and  having  a  binding 
force  as  a  law.  It  was  contrasted  with  ihejiis  civile,  uie  old  strict 
law  of  Rome  (Introd.  sec.  10),  and  also  with  the  jus  gentiuniy  the 
sum,  that  is,  of  the  law  found  to  obtain  in  other  nations  besides 
the  Romans,  as  well  as  in  Roman  law.  (Introd.  sec.  12.)  There 
thus  arose  the  threefold  division  of  law  adopted  in  the  last  para- 
graph of  the  last  title ;  but  the  jus  gentium  and  the  jtis  naturale 
were  often  placed  in  the  same  head  of  division,  for  the  law  com- 
mon to  all  nations  was  but  the  embodiment  and  indication  of  what 
right  reason  was  supposed  to  command  to  all  men.  Thus  while 
the  threefold  division  of  law  was  adopted  by  some  jurists,  a  two- 
fold division  was  adopted  by  others,  and  is  adopted  in  the  next  and 
the  eleventh  paragraphs  of  this  title,  Justinian  first  borrowing  from 
Ulpian,  who  adopted  the  threefold  division,  and  then  from  Gaius, 
who  adopted  the  twofold. 

Unfortunately,  in  order  to  give  a  notion  of  jus  naturale,  Jus- 
tinian has  borrowed  a  passage  from  Ulpian,  in  which  that  jurist 
runs  oft'  into  a  su})sidiary  and  divergent  line  of  thought.  It  is 
easy  to  see  that  if  we  begin  to  make  inherent  reason  the  founda- 
tion of  law,  we  may  find  it  necessary  to  take  into  account  the 
community  of  actions  which,  in  some  of  the  primary  features  of 
physical  life,  reason  or  instinct  suggests  to  man  and  animals.  If 
jus  is  that  which  nature  commandis,  nature  may  be  said  to  com- 
mand the  propagation  of  the  species  in  animals  as  much  as  in 
man,  and  thus  there  would  be  a  jus  common  to  animals  and  to 
men.  A  jurist  to  whom  the  theory  of  the  lex  naturce  was 
familiar,  might  easily  pursue  the  subject  to  a  point  in  which  men 
and  animals  seemed  to  meet.  But  the  main  theory  had  nothing  to 
do  with  animals,  as  it  looked  only  to  the  reason  inherent  in  the 
universe  and  in  man,  and  in  considering  what  the  Roman  jurists 
meant  by  jus  naturale  this  fragment  of  Ulpian  may  be  dismissed 
almost  entirely  from  our  notice. 
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1.  Jus  aiitcin  civile  vel  gentium  1.  Civil  law  is  thus  distinguished 
ita  dividitur:  oiiincs  populi,  qui  from  the  law  of  nations.  Every  com- 
legibus  et  moribuH  rcguntur,  partim  munity  governed  by  laws  and  customs 
suo  proprio,  partim  communi  om-  uses  partly  its  own  law,  partly  laws 
nium  hominum  jure  utuntur :  nam  common  to  all  mankind.  The  law  which 
quod  quisque  populus  ipse  sibi  jus  a  people  makes  for  its  own  govem- 
constituity  id  ipsius  proprium  civi-  ment  belongs  exclusively  to  that  state, 
tatis  est  vocaturque  jus  civile,  and  is  called  the  civil  law,  as  being  the 
quasi  jus  proprium  ipsius  civitatis :  law  of  the  particular  state.  But  the 
quod  vero  naturalis  ratio  inter  law  which  natural  reason  appoints  for 
omnes  homines  constituit,  id  apud  all  mankind  obtains  equally  among  all 
omnes  populos  persBque  oustoditur  nations,  and  is  called  the  law  of  nations, 
vocaturque  jus  gentium,  quasi  quo  because  all  nations  make  use  of  it.  The 
jure  omnes  gentes  utuntur.  Et  people  of  Bome,  then,  are  governed 
populus  itaque  Bomebnus  partim  suo  partly  by  their  own  laws,  and  partly 
proprio,  partim  communi  omnium  by  the  laws  which  are  conmion  to  aU 
hominum  jure  utitur.  Qusb  singula  mankind.  What  is  the  nature  of  these 
qualia  sunt^  suia  loois  proponemus.  two  component  parts  of  our  law  we 

will  set  forth  in  the  proper  place. 
Gai.  L  1. 

2.  Sed  jus  qnidem  civile  ex  una-  2.  Civil  law  takes  its  name  from  the 
quaque  civitate  appellatur,  veluti  state  which  it  governs,  as,  for  instance, 
Atheniensium :  nam  si  quis  velit  from  Athens ;  for  it  would  be  very 
Solonis  vel  Draconis  leges  appellare  proper* to  speak  of  the  laws  of  Solon  or 
jus  civile  Atheniensixmi,  non  erra-  Draco  as  the  civil  law  of  Athens.  And 
verit.  Sic  enim  et  jus,  quo  populus  thus  the  law  which  the  Boman  people 
Bomanus  utitur,  jus  civile  Boma-  make  use  of  is  called  the  civil  law  of  the 
nornm  appellamus  vel  jus  Quiri-  Bomans,  or  that  of  the  Quirites,  as  be- 
tium,  quo  Quirites  utuntur ;  Bomani  ing  used  by  the  Quirites ;  for  the  Bo- 
enim  a  Quirino  Quirites  appellan-  mans  are  called  Quirites  from  Quiri  mis. 
tur.  Sed  qnotiens  non  addimus.  But  whenever  we  speak  of  civil  law, 
cuius  sit  civitatis,  nostrum  jus  si^-  without  adding  of  what  state  we  are 
nincamus :  sicuti  cum  poetam  dici-  speaking,  we  mean  our  own  law :  just  as 
mus  nee  addimus  nomen,  subauditur  when  *  the  poet '  is  spoken  of  without 
apud  GrsBCOsegregiusHomerus,  apud  any  name  being  expressed,  the  Greeks 
nos  Vergilius.  Jxib  autem  gentium  mean  the  great  Homer,  and  we  Bo- 
omni  humano  generi  commune  est.  mans  mean  VirgiL  The  law  of  nations 
Nam  usu  exigente  et  humanis  ne-  is  common  to  all  mankind,  for  nations 
cessitatibus  gentes  humane  quae-  have  established  certain  laws,  as  occa- 
dam  »ibi  constituenmt :  bella  etenim  sion  and  the  necessities  of  human  life 
orta  sunt  et  captivitates  secutas  et  required.  Wars  arose,  and  in  their  train 
servitutes,  qusB  sunt  juri  naturali  followed  captivity  and  then  slavery, 
contrariffi  (jure  enim  naturali  ab  which  is  contrary  to  the  law  of  nature ; 
initio  omnes  homines  liberi  nasoe-  for  by  that  law  all  men  are  originally 
bantur) ;  ex  hoc  jure  gentium  et  born  free.  Further,  from  this  law  of 
omnes  psene  contractus  introducti  nations  almost  all  contracts  were  at 
sunt,  ut  emptio  venditio,  locatio  first  introduced,  as,  for  instance,  buy- 
conductio,  societas,  depositum,  mu-  ing  and  selling,  letting  and  hiring, 
tuum  et  alii  innumerabiles.  pe^nership,  deposits,  loans  returnable 

in  kind,  and  very  many  others. 
D.  L  4.  6. 

The  term  jus  civile^  as  used  here,  entirely  depends  for  its 
meaning  on  the  contrast  between  it  and  the  jus  gentium.  When 
the  jurists  came  to  examine  different  systems  of  laws,  they  found 
much  in  each  that  was  common  to  all.  This  common  part  they 
tenned  the  jus  gentiurri ;  and  the  residue,  the  part  peculiar  to 
each  state,  they  called  jus  civile.  The  contracts  of  sale,  hiring, 
and  the  others  mentioned  in  the  text,  were,  they  found,  carried 
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on  much  in  the  same  way  in  every  country,  and  they  therefore 
as-si^^ned  tlieni  to  the  head  of  jiLS  gentiumy  and  contrasted  them 
with  forms  of  contract  which  were  peculiar  to  the  old  Roman  law, 
and  were  therefore  considered  part  of  the  jtua  civile.  In  the  usual 
sense  of  jv^  civile^  in  which  it  means  the  old  law  of  Rome  prior 
to  the  jtbs  honora/rium  (see  Introd.  sec.  10),  these  contracts  were 
part  of  the  ju8  civile,  that  is,  they  were  part  of,  and  were  recog- 
nised by,  the  old  law,  but  thejr  were  also  part  of  the  general  law 
of  nations,  and  no  forms  peculiar  to  Roman  law  were  necessary  for 
their  creation. 

3.  Constat  autem  jus  nostrum  8.  Our  law  is  written  and  un- 
aut  ex  scripto  aut  ex  non  scripto,  written,  just  as  among  the  Greeks 
ut  apud  Grsecos :  t&¥  v6ijlu>v  ol  fiiv  some  of  their  laws  were  written  and 
eyypa^ot,  oi  de  tiypa<t>oi,  Scriptum  others  not  written.  The  written  part 
jiiB  est  lex,  plebiscita,  senatuscon-  consists  of  laws,  plebUcitOj  senatTis- 
sulta,  principum  pltusita,  magistra-  conaultct,  enactments  of  emperors, 
tuum  edicta,  responsa  prudentium.  edicts  of  magistrates,  and  answers  of 

jurisprudents. 

4.  Lex  est,  quod  populus  Boma-  4.  A  law  is  that  which  was  enacted 
nus  senatorio  magistratu  interro-  by  the  Roman  people  on  its  being  pro- 
gante,  voluti  consule,  constituebat.  posed  by  a  senatorian  magistrate,  as  a 
Plebiscitum  est,  quod  plebs  plebeio  consul.  A  plebi^citum  is  that  which 
magistratu  interrogante,  veluti  tri-  was  enacted  by  the  plebs  on  its  being 
buno,  constituebat.  Plebs  autem  proposed  by  a  plebeian  magistrate,  as  a 
a  populo  eo  differt,  quo  species  a  tribune.  The  pleba  differs  from  the 
genere :  nam  appellatione  populi  people  as  a  species  from  its  genus  ;  for 
universi  cives  significantur,  con-  all  the  citizens,  including  patricians 
numeratis  etiam  patriciis  et  sena-  and  senators,  are  comprehended  in  the 
toribus :  plebis  autem  appellatione  people ;  but  the  pleos  only  includes 
sine  patriciis  et  senatonbus  ceteri  citizens,  not  being  patricians  or  sena- 
cives  sigiiificantur.  Sed  et  plebi-  tors.  But  plebiscitay  after  the  Hor- 
scita,  lege  Hortensia  lata,  non  minus  tensian  law  had  been  passed,  began  to 
valerc  quam  leges  CGeperunt.  have  the  same  force  as  laws. 

Gai.  L  3. 

A  lex  or  populi  scitum,  to  use  a  word  made  by  the  commen- 
tators on  the  analogy  of  plebisciturriy  was  passed  originally  only 
in  the  ccymitia  curiata ;  after  the  establishment  of  the  comitia 
centuriata  in  both  these  comitia ;  but,  excepting  in  the  case  of 
conferring  the  imperiv/my  almost  always  in  the  centuriata.  (See 
Introd.  sec.  5,  15.) 

The  lex  Hortensiay  B.C.  287,  had  been  preceded  by  the  lew 
Valeria  Horatiay  B.C.  449,  and  the  lex  Publiliay  B.C.  339,  by 
both  of  which  it  was  provided  that  plebiscita  should  bind  the 
whole  people.  Either  the  effect  of  their  provisions  had  been 
disputed,  or  exceptions  had  been  made  to  them,  or  perhaps  the 
extension  of  the  authority  of  the  plebiscitum  which  they  gave  was 
not  so  complete  as  their  terms  would  seem  to  imply.  (Nieb.  ii. 
366.)  The  term  lex  is  very  frequently  applied  to  plebiscita  as 
well  as  to  populi  scita.     (See  Introd.  sec.  9.) 

6.  Senatusconsultimi  est,    quod  5.  A     senatus-consultum    is     that 

senatus  jubetatqueconstituit.    Nam  which  the  senate  commands  and  ap- 

cum  auctus  est  populus  Romanus  points:  for,  when  the  Boman  people 

in  cum  modum,  ut  difficile  sit  in  was  so  increased  that  it  was  difficult  to 
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tinum  euin  convocari  legis  sanoiendsB  assemble  it  together  to  pass  laws,  it 
causa,  sequum  visum  est  senatum  seemed  right  that  the  senate  should  be 
vice  populi  consulL  consulted  in  the  place  of  the  people. 

Gal  L  4 ;  D.  i.  2.  2.  9. 

Senatue-coTisnlta  had  in  some  instances  the  force  of  a  law 
even  in  the  times  of  the  republic,  for  we  have  a  few  preserved  of  a 
date  antecedent  to  the  Csesars,  which  undoubtedly  had  the  force  of 
law ;  but  they  all  relate  to  matters  of  social  administration,  such 
as  forbidding  burial  within  the  city,  or  the  importation  of  wild 
beasts.  (See  Introd.  sec.  15.)  But  we  cannot  speak  of  aenatus- 
conaulta  as  a  substantial  part  of  the  general  legislation  till  the 
times  of  the  emperors,  when  they  superseded  every  other  except 
the  emperor's  enactments.  The  appeal  of  the  emperor  to  their 
authority  dwindled  down  into  a  mere  form.  (Cod.  i.  14.  12.  1, 
in  prcesenti  leges  condere  soli  imperatori  concessv/m  est.) 


6.  Sed  et  quod  principi  placiiit, 
legis  habet  vigorem,  cum  lege  regia, 
quffide  imperio  ejus  lata  est,  populus 
ei  et  in  eum  omne  suum  imperium 
et  potestatem  concessit.  Quodcum- 
que  igitur  imperator  per  epistulam 
constituit  vel  cognoscens  decrevit 
vel  edicto  prsecepit,  legem  esse  con- 
stat: hse  sunt,  quae  constitutiones 
appellantur.  Plane  ex  his  qusedam 
sunt  personaJea,  quee  nee  ad  exem- 
plum  trahuntur,  quoniam  non  hoc 
princeps  vult:  nam  quod  alicui  oh 
merita  indulsit,  vel  si  cui  pcenam 
irrogavit,  vel  si  cui  sine  exemplo 
subvenit,  personam  non  egreditur. 
Aiiffi  autem,  cum  gcnerales  sunt, 
omnes  procul  dubio  tenent. 


6.  That  which  seems  good  to  the 
emperor  has  also  the  force  of  law ;  for 
the  people,  by  the  lex  regia,  which  is 
passed  to  confer  on  him  his  power, 
make  over  to  him  their  whole  power 
and  authority.  Therefore  whatever  the 
emperor  ordains  by  rescript,  or  decides 
in  adjudging  a  cause,  or  lays  down  by 
edict,  is  unquestionably  law ;  and  it  is 
these  en£u:tments  of  the  emperor  that 
are  called  constitutions.  Of  these, 
some  are  personal,  and  are  not  to  be 
drawn  into  precedent,  such  not  being 
the  intention  of  the  emperor.  Sup- 
posing the  emperor  has  granted  a 
favour  to  any  man  on  account  of  his 
merits,  or  inflicted  some  punishment, 
or  granted  some  extraordinary  relief, 
the  application  of  these  acts  does  not 
extend  beyond  the  particular  indi- 
vidual. But  the  other  constitutions, 
being  general,  are  undoubtedly  bind- 
ing on  alL 

Gai.  L  5;  D.  l  4.  1. 

The  imperial  constitutions,  though  known  in  the  time  of  the 

Ercvious  emperors,  first  attained,  under  Hadrian,  the  position  of 
eing  in  reality  the  only  source  of  law.  They  were  of  tliree 
kin(£ :  first,  epistolcB,  letters  or  answers  to  letters  addressed  by 
the  emperor  to  different  individuals  or  public  bodies,  or  mandata, 
orders  given  to  particular  officers,  and  rescripta,  answers  given  by 
the  emperor  to  magistrates  who  requested  his  assistance  in  the 
decision  of  doubtful  points  (Bk.  i.  Tit.  8.  2) ;  secondly,  judicial 
sentences,  decreta,  given  by  the  emperors  (Bk.  ii.  Tit.  15.  4) ;  botli 
these  kinds  having  force  only  by  serving  as  a  precedent  in  similar 
cases ;  and  thirdly,  edicta,  or  laws  binding  generally  on  all  tlie 
subjects  of  the  emperor.     (See  Introd.  sec.  16.) 
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It  is  here  said,  on  the  authority  of  Ulpian  (D,  i.  4.  1),  that 
the  emperor  derives  his  authority  from  the  lexregia.  This  refers 
to  the  law  of  the  comitia  curiata  by  which  the  imperiutn  was 
conferred.  Gains  says,  1.  5,  Tiec  unquam  dubitatum  est  quin 
principis  constitutio  legis  vicem  optineat^  cv/m  ipse  imperator 
per  legem  imperium  accipiat  This  law  was  a  relic  of  that  by 
which  the  king  had  been  invested  with  the  royal  authority,  in- 
trusted to  him  by  the  curia  representing  the  populus ;  and  it 
was  considered  that  the  emperor  was  in  like  manner  invested 
with  all  the  power  of  the  Roman  people  transferred  to  him  on  his 
receiving  the  imperium,     (See  In  trod.  sec.  16.) 

7.  PraBtonim  quoqiie  edicta  non  7.  The  edicts   of  the  praetors  are 

inoflicam    juris     optincnt    auctori-  also  of  great 'authority.     These  edicts 

tatcm.     HtEc  etiam  jus  honorarium  are  called  the  jtw  honoraHum,  because 

soleinus  appellare,  quod  qui  honor-  those  who  bear  honours  in  the  state, 

em  gerunt,  id  est  magistratus,  auc-  that  is,  the  magistrates,  have  given  it 

toritatem  huic  juri  dederunt.     Pro-  their  sanction.   The  curule  eediles  also 

poncbant  et  sediles  curules  edictum  used  to  publish  an  edict  relative  to  cer- 

de  quibusdam  casibus,  quod  edictum  tain  subjects,  which  edict  also  became 

juris  honorarii  portio  est.  part  of  tiie  jus  honorarium. 

Gai.  i.  6;  D.  xxL  1.  1. 

Papinian  says  (D.  i.  1.  7),  that  the  jus  proetorvmi  was  intro- 
duced by  the  praetors,  adjuvandi  vel  supplendi  vel  corrigendi 
juris  civilis  gratia.  New  circumstances,  new  habits  of  thinking, 
and,  in  the  case  of  the  praetor  peregrinus,  a  new  scope  for 
authority,  compelled  the  praetor  to  use  an  equitable  power,  and 
frequently  equitable  fictions,  to  extend  the  narrow  limits  of  the 
old  civil  law.  (See  Introd.  sec.  12.)  The  decisions  by  which  he 
did  this  were  called  edicta.  At  the  beginning  of  his  year  of  office, 
the  praetor  published  a  list  of  the  miles  by  which  he  intended  to 
be  bound,  and  this  was  called  the  edictum  perpetuvmiy  as  it  ran 
on  from  year  to  year  under  successive  praetors,  each  making  such 
additions  and  changes  as  he  thought  necessary.  Edictum,  repen- 
tinum  was  one  made  to  meet  a  particular  case.  The  ^x  Cornelia 
(B.C.  67)  forbad  a  praetor  to  depart  during  his  term  of  office  from 
the  edict  he  had  promulgated  at  its  commencement.  In  the  time 
of  Hadrian,  a  jurist  named  Salvius  Julianus,  who  filled  the  office 
of  praetor,  systematised  and  condensed  the  edicts  of  preceding 
pnetors  into  a  final  edictum  perpetuum,  which,  if  further  annual 
edicts  were  issued  at  all,  which  is  doubtful,  served  as  their  bavsis, 
and  is  specially  known  as  the  edictum  perpetuum.  (See  Introd. 
sec.  19.) 


8.  Besponsa  prudentium  sunt 
sententisB  et  opiniones  eomm,  qui- 
bus  permissum  erat  jura  condere. 
Nam  antiquitus  institutum  erat,  ut 
essent  qui  jura  publice  interpreta- 
rentur,  quibus  a  CsBsare  jus  respon- 
dendi  datum  est,  qui  jurisconsulti 
apx>ellabantur.      Quorum    onmium 


8.  The  answers  of  the  jurispru- 
dents are  the  decisions  and  opinions 
of  persons  who  were  authorised  to  de- 
termine the  law.  For  anciently  it  was 
provided  that  there  should  be  persons 
to  interpret  publicly  the  law,  who 
were  permitted  by  the  emperor  to  give 
answers  on  questions  of  law.     They 
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sententiiB  et  opiniones  earn  auctor-  were  called  jurisconsults  ;  and  the  au- 
itatem  tenebant,  ut  jiidici  recedere  a  thority  of  their  decisions  and  opinions, 
responso  eorum  non  liceret,  ut  est  when  they  were  all  unanimous,  was 
constitutom.  such,  that  the  judge  could  not,  accord- 

ing to  the  constitutions,  refuse  to  be 
guided  by  their  answers. 
Gai.  L  7. 

It  is  to  the  change  in  the  position  of  the  jurists  effected  by- 
Aucmstus  (Introd.  sec.  20)  that  reference  is  made  in  the  words 
quwv^  a  CcBsare  ma  respondendi  datum  est,  and  it  is  to  the 
constitutions  of  Hadrian  (sea  20)  and  Theodosius  (sec  27)  that 
the  words  judici  recedere  a  reaponso-  eorv/m  non  liceret  ut  est 
constitutwn,  refer. 

9.  Ex  non  scripto  jus  venit,  quod  9.  The  unwritten  law  is  that  which 
usus  comprobavit.  Nam  diutumi  usage  has  estabHshed ;  for  ancient  ous- 
mores  consensu  utentium  compro-  toms,  being  sanctioned  by  the  consent 
bati  legem  imitantur.  of  those  who  adopt  them,  are  like  laws. 

D.  L  8.  82. 

Quid  interest  suffragio  populvs  voluntatem  suam  decla/ret 
an  rebus  ipsis  etfactis?  (D.  i.  3.  32.)  The  Roman  jurists  did 
not  trouble  themselves  to  ascertain  very  accurately  whence  laws 
derive  their  binding  force.  The  vague  expression  in  the  text 
mores  legem  imitantwr,  and  the  question  asked  in  these  words  of 
the  Digest,  leave  undecided  the  question  of  the  relation  of  cus- 
toms to  lawa  The  Roman  law  held  that  customs  could  not  only 
interpret  law  {optim^a  legum  interpres  consueludo,  D.  i  3.  37), 
but  also  abrogate  it.  In  the  eleventh  section  of  this  Title  it  is 
said  that  the  enactment  of  a  state  may  be  changed  tacito  con- 
sensu populi,  and  in  the  Digest  (i.  3.  32.  1)  it  is  expressly  stated 
that  leges  tacito  consensu  omnium,  per  desuetudinem  (wrogan- 
tv/r.  The  Code,  certainly,  lays  down  (viii.  53)  that  the  authority 
of  a  custom  is  not  so  great  that  it  can  *  conquer  reason  or  law  * ; 
but  this  is  said  of  particular  not  general  customs.  A  law  fallen 
into  desuetude  might  be  abrogated  by  general  custom,  but  a 
particular  custom,  of  only  local  force,  would  not  be  suffered  to 
prevail  against  the  general  law. 

10.  Et  non  meleganter  in  duaa  10.  The  civil  law  is  not  improperly 
species  jus  civile  distributum  vide-  divided  into  two  kinds,  for  the  divi- 
tur.  Nam  origo  ejus  ab  institutis  sion  seems  to  have  had  its  origin  in 
duarum  civitatium,  Athenarum  sci-  the  customs  of  the  two  states  Athens 
licet  et  LacedsBmonis,  fluxisse  vide-  and  Lacedtemon.  For  in  these  states 
tur :  in  his  enim  civitatibus  ita  agi  it  used  to  be  the  case,  that  the  Lace- 
solitum  erat,  ut  Lacedeemonii  qui-  dsemonians  rather  committed  to  me- 
dem  magis  ea,  quee  pro  legibus  mory  what  they  were  to  observe  as 
observarent,  memorisB  mandarent,  law,  while  the  Athenians  rather  kept 
Athenienses  vero  ea,  quse  in  legibus  safely  what  they  had  found  written  in 
scripta    reprehendissent,     custodi-  their  laws. 

rent. 

It  is  hardly  necessarj^  to  say,  that  the  distinction  between 
written  and  unwritten  law  must  always  exist  where  laws  are 
written  at  all  and  where  no  attempt  has  been  made  to  express  aU 
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law  in  positive  terms ;  and  that  this  Greek  origin  for  the  two 
branches  of  Roman  law  is  quite  imaginary. 

11.  Sed  naturalia  quidem  jura,  11.  The  laws  of  nature,  which  all 
quae  apud  omnes  gentes  peneque  nations  observe  alike,  being  established 
servaptur,  divina  quadam  providen-  by  a  divine  providence,  remain  ever 
tia  constituta,  semper  firma  atque  fixed  and  inoonutable.  But  the  laws 
immutabilia  permanent :  ea  vero,  which  every  state  has  enacted,  undergo 
qusB  ipsa  sibi  qusque  civitas  con-  frequent  changes,  either  by  the  tacit 
stituit,  ssepe  mutari  solent  vel  consent  of  the  people,  or  by  a  new  law 
tacito    consensu    populi    vel    alia  being  subsequently  passed. 

postea  lege  lata. 

D.  L  8.  82.  1. 

Justinian,  abandoning  the  threefold  division  of  Ulpian,  which 
he  had  adopted  in  the  earlier  paragraphs  of  this  chapter,  now 
follows  the  twofold  division  of  Qaius  (i.  1),  into  jvs  natv/rale  and 
jv^  civile. 

12.  Omne  autem  jus,  quo  utimur,  12.  All  our  law  relates  either  to 
vel  ad  personas  pertinet  vel  ad  res  persons,  or  to  things,  or  to  actions, 
vel  ad  actiones.  Ac  prius  de  per-  Let  us  first  speak  of  persons ;  as  it  is 
sonis  videainus.  Nam  parum  est  jus  of  little  purpose  to  know  the  law,  if  we 
nosse,  si  personae,  quarum  causa  do  not  know  the  persons  for  whom  the 
statutum  est^  ignorentur.  law  was  made. 

Gai.  L  8. 

In  Gains,  and  in  the  Institutes  of  Justinian,  obligations  are 
treated  of  under  the  head  of  things.  The  division  of  law  which 
compels  them  to  be  so  treated  is  obviously  inaccurate,  for  actions 
themselves  are  just  as  much  things  as  obUgations ;  and  if  obliga- 
tions were  classed  under  the  head  of  things  because  they  are  a 
mode  of  obtaining  things,  there  is  the  objection  to  the  classifica- 
tion, that  the  obtaining  of  a  thing  is  only  an  ultimate  and  acci- 
dental result,  not  a  necessary  part,  of  an  obligation. 

Tit.  IIL    DE  JURE  PERSONARUM. 

Summa    itaque  divisio  de  jure  The  chief  division  in  the  rights  of 

personarum  heec  est,  quod  omnes    persons  is  this :  men  are  all  either  free 
homines  aut  Uberi  simt  aut  send.  or  slaves. 

Gai.  l  9. 

Every  being  capable  of  having,  and  being  subject  to,  rights  was 
called  in  Roman  law  a  persona.  (See  Introd.  sec.  37.)  Thus 
not  only  was  the  individual,  when  looked  at  as  having  this  capacity, 
a  personay  but  so  also  were  corporations  and  public  bodies.  Slaves 
were  personce  in  the  sense  that  they  were  not  merely  things,  and 
they  could  go  through  some  legal  forms,  and  were  entitled  in  later 
times  to  a  certain  amount  of  legal  protection  ;  but,  although  they 
are  thus  treated  of  under  the  law  of  persons,  it  is  chiefly  their  want 
of  legal  capacities  that  attracts  attention.  The  word  persona 
has  also  another  sense.  It  was  used  not  only  for  the  being  who 
had  the  capacity  of  enjoying  rights  and  fulfilh'ng  duties,  but 
also  for  the  ditierent  characters  or  parts  in  which  this  capacity 
showed  itself;  or,  to  borrow  the  metaphor  suggested  by  the 
etymology  of  the  word,  for  the  ditierent  masks  or  faces  which  the 
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actor  wore  in  playing  his  part  in  the  drama  of  civic  and  social  life. 
Thus,  for  instance,  the  same  man  might  have  the  persona  patris, 
or  tutoriSy  or  mariti ;  that  is,  might  be  regarded  in  his  character 
of  father,  tutor,  or  husband. 

Status  is  the  position  which  a  persona  occupies  in  the  eve 
of  the  law.  (D.  L  5.)  In  the  possible  position  of  Sk  persona  the 
Roman  law  recognised  three  main  heads  (capita),  viz. :  libertas^ 
the  capacity  to  have  and  be  subject  to  the  rights  and  obligations 
of  a  freeman ;  dvitas^  the  capacity  to  have  and  be  subject  to  the 
rights  and  obligations  of  a  Roman  citizen;  and  familia,  the 
capacity  to  have  and  be  subject  to  the  i*i^ts  and  obligations  of  a 
person  belonging  to  a  Roman  family.  These  three  *  heads '  were 
again,  by  an  expression  borrowed  from  that  applied  to  citizens 
when  appearing  as  'heads'  in  the  censor's  list,  summed  up^in  the 
singular  *  caput* ;  the  *  head '  of  a  persona  thus  meaning  the  sum 
of  the  person's  legal  capacities.  The  status  of  a  free  Roman  citizen 
was  that  of  having  this  caput  The  status  of  a  slave  was  that 
of  having  no  caput.  Since  freebom  members  of  a  Roman  family 
acquired,  as  sudi  members,  the  position  of  cives,  modem  jurists 
sometimes  use  status  in  the  sense  of  family  position.  (See  Introd. 
sea  38,  39,  40.) 

The  extent  and  meaning  of  each  of  the  capacities  summed  up 
in  caput  may  be  illustrated  by  contrasting  it  with  its  corresponding 
negative,  that  is,  with  the  absence  of  the  capacity  spoken  of.  In 
order  to  determine  the  capacity  of  freemen,  we  may  speak  of  the 
position  of  (freedmen  and)  slaves;  in  order  to  determine  the 
capacity  of  a  citizen,  we  may  speak  of  the  position  of  a  Latinus 
and  a  peregrinus ;  in  order  to  determine  the  capacity  of  persons 
having  the  amplest  family  position,  ie.  being  sui  juris,  we  may 
speak  of  persons  having  a  less  ample  position,  and  being  either 
under  the  power  of  others  {alieni  juns)  or  under  the  authority 
or  guidance  of  others,  Le.  under  tutors  or  curators.  This  is  the 
method  adopted  in  the  Institutes,  and  the  discussion  of  the  points 
thus  suggested  occupies  the  remainder  of  the  first  book. 

1.  Et  libertas  quidem  est,  ex  1.  Freedom,  from  which  is  derived 
qua  etiam  liberi  vocantur,  naturalis  the  term  free  as  applied  to  men,  is  the 
facultas  ejus,  quod  cuique  facere  natural  power  of  doing  each  what  we 
libet,  nisi  si  quid  aut  vi  aut  jure  pro-  please,  unless  prevented  either  by  force 
hibetur.  or  by  law. 

2.  Servitus  autem  est  constitu-  2.  Slavery  is  an  institution  of  the 
tio  juris  gentium,  qua  quis  dominio  law  of  nations,  by  which  one  man  is 
alicno  contra  naturam  subicitur.  made  the   property  of  another,   con- 
trary to  natural  right. 

D.  i.  5.  4.  1. 

The  institution  of  slavery  was  the  one  thing  in  which  the  jus 
gentium  seemed  to  be  irreconcilable  with  the  jus  naturale ;  and 
it  was  this,  probably,  more  than  anything  else,  that  made  some 
of  the  jurists  adopt  the  threefold  division  of  law. 

2u   Servi  autem  ex  eo  appellati  3.  .Slaves  are  denominated  servi, 

sunt,  quod  imperatores  captives  ven-    because  generals  order  their  captives 
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dere  jubent  ao  per  hoc  servare  ncc  to  be  sold,  aud  thus  preserve   tljein, 

occidere  solent :  qui  etiam  mancipia  and  do  not  put  them  to  death.    Slaves 

dicti  sunt,  quod  ab  hostibus  manu  are  also  called  mancipia^  because  they 

capiuntur.  are   taken   from    the    enemy  by  the 

strong  hand. 

4.  Servi  autem  aut  nascuntur  aut  4.  Slaves  either  are  bom  or  become 
finnt.  Nascuntur  ex  ancillis  nostris :  so.  They  are  bom  so  when  theur 
finnt  aut  jure  gentium,  id  est  ex  mother  is  a  slave;  they  become  so 
captivitate,  aut  jure  oivili,  veluti  either  by  the  law  of  nations,  that  is, 
cum  homo  liber  major  viginti  annis  by  captivity,  or  by  the  civil  law,  as 
ad  pretium  participandum  sese  ve-  when  a  free  pertson,  above  the  age  of 
nmndari  passus  est.  twenty,  suffers  himself  to  be  sold,  that 

he  may  share  the  price  given  for  him. 

D.  L  5.  5.  1. 

Children  bom  out  of  the  pale  of  lawful  marriage  always  fol- 
lowed the  condition  of  the  mother  ;  and  as  slaves  were  incapable 
of  contracting  a  lawful  marriage,  in  the  peculiar  sense  of  *  lawful ' 
adopted  by  Roman  law,  the  children  of  a  female  slave  were  neces- 
sarily slaves.  They  were  called  vemoe  when  bom  and  reared  on 
the  property  of  the  owner  of  their  mother.    (See  Introd.  sec.  46.) 

In  order  to  prevent  a  fraud,  by  which  a  person,  having 
allowed  himself  to  be  sold  in  order  to  share  the  price  with  the 
vendor,  turned  round  on  the  purchaser  and  claimed  his  liberty  as 
being  f  reeborn,a  law,  perhaps  the senattLsconsultum  Claudianum, 
A.D.  52  (D.  xl.  3.  5),  enacted  that  the  perpetrator  of  the  fraud  should 
be  bound  by  his  statement,  and  be  held  to  be  a  slave.  In  the  early 
law  of  Rome,  it  may  be  observed,  a  citizen  could  really  sell  him- 
self so  as  to  lose  his  freedom  ;  but  he  always  retained  a  right  of 
redemption. 

There  were  other  modes  by  which  slavery  could  arise  under 
the  Roman  law,  as  (1)  when  a  free  woman  had  commerce  with  a 
slave,  or  (2)  when  malefactors  were  condemned  to  the  amphi- 
theatre or  the  mines,  the  guilty  parties  were  held  in  law  to  be 
slaves.  These  latter  modes  of  legal  slavery  were  abolished  by 
Justinian.  (Bk.  iii.  Tit.  12.  1.  Nov.  22.  cap.  8.)  Lastly  (3)  an 
emancipated  slave,  if  guilty  of  any  gross  act  of  ill  behaviour 
towards  his  patron,  ie.  his  late  owner,  such  as  a  violent  attack 
on  his  reputation  or  person,  might  be  reclaimed  to  slavery.  (D. 
XXV.  3.  6.) 

In  the  older  law,  addictio,  that  is,  delivery  of  the  person  to 
a  creditor  by  way  of  execution  for  a  debt,  the  being  detected  in 
furtuTYi  Taanifestum,  and  the  omitting  to  be  inscribed  in  the 
tables  of  the  census  in  order  to  defraud  the  revenue,  were  each  a 
cause  of  slavery  ;  but  these  causes  had  become  obsolete  long  before 
the  time  of  Justinian. 

5.  In  servorum  condicione  nulla  5.  In  the  condition  of  slaves  there 
differentia  est.  In  liheris  multsB  is  no  distinction  ;  but  there  are  many 
differentiae  sunt :  aut  enim  ingenui  distinctions  among  free  persons ;  for 
sunt  aut  libcrtini.  they  are  either  born  free,  or  have  been 

set  free. 
D.  i.  5.  5.  5. 
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In  the  later  empire  there  was  introduced  an  important  novelty 
in  the  condition  of  slaves  by  the  institution  of  coloni,  that  is,  serfs 
attached  to  the  soil,  ascripti  glebcBy  passing  with  it,  and  bound  to 
remain  on  it,  but  having  much  of  the  position  of  freemea  They 
were  of  two  kinds :  if  coloni  inquilini  or  liberi,  they  were  entitled 
to  retain  for  their  own  use  all  they  could  gain  from  the  soil 
beyond  the  value  of  a  yearly  payment,  which  they  had  to  make 
to  the  owner  of  the  soil ;  if  colmii  ddscriptitii  or  cenaitiy  they 
had  no  rights  of  property  as  against  their  mastera  (C.  xi.  47  et 
seq.) 

Tit.  IV.    DE  INGENUIS. 

IngenuuB  is  est,  ^iii  statim,  nt  A  person  is  ingenuus  who  is  free 

natus  est,  liber  est,  sive  ex  duobus  from  the  moment  of  his  birth,  by 
ingenuis  matrimonio  editus,  sive  ex  being  bom  in  matrimony,  of  parents 
libertinis,  sive  ex  altero  libertino,  who  have  been  either  both  born  free, 
altero  ingenuo.  Sed  et  si  quis  ex  or  both  made  free,  or  one  of  whom 
matre  libera  nascatur,  patre  servo,  has  been  bom  and  the  other  made 
ingenuus  nihilo  minus  nascitur  :  free ;  and  when  the  mother  is  free, 
quemadmodum  qui  ex  matre  libera  and  the  father  a  slave,  the  child  never- 
et  incerto  patre  natus  est,  quoniam  theless  is  bom  free ;  just  as  he  is  if  his 
vulgo  conceptus  est.  Sufficit  autem  mother  is  free,  and  it  is  uncertain  who 
liberom  f uisse  matrem  eo  tempore,  is  his  father ;  for  he  has  been  conceived 
quo  nascitur,  licet  anoilla  concep-  promiscuously.  And  it  is  sufficient  if 
erit.  Et  ex  contrario  si  libera  con-  the  mother  is  free  at  the  time  of  the 
ceperit,  deinde  ancilla  facta  pariat,  birth,  although  a  slave  when  she  con- 
placuit  eum,  qui  nascitur,  liberum  ceived  ;  and  on  the  other  hand,  if  she 
nasci,  quia  non  debet  calamitas  be  free  when  she  conceives,  and  is  a 
matris  ei  nocere,  qui  in  utero  est.  slave  when  she  gives  birth  to  her  child, 
£x  his  et  illud  qusesitum  est,  si  yet  the  child  is  held  to  be  bom  free ; 
ancilla  prsegnans  manumissa  sit,  for  the  misfortune  of  the  mother  ought 
deinde  ancilla  postea  facta  peperit,  not  to  prejudice  her  unborn  infant, 
liberum  an  servum  pariat  ?  Et  The  question  hence  arose,  if  a  female 
Marcellus  probat,  liberum  nasci :  slave  with  child  is  made  free,  but 
sufficit  enim  ei,  qui  in  ventre  est,  again  becomes  a  slave  before  the  child 
libersini  matrem  vel  medio  tempore  is  bom,  whether  the  child  is  bom  free 
habuisse  :  quod  et  verum  est.  or  a  slave.    Marcellus  thinks  it  is  bom 

free,  for  it  is  sufficient  for  the  imbom 
child,  if  the  mother  has  been  free,  al- 
though only  in  the  intermediate  time ; 
and  this  also  is  true. 
Gal  i.  11,  82,  89,  90 ;  D.  i.  6.  6. 

If  a  child  was  bom  in  matrimonio,  a  tie  which  could  only,  in 
the  eyes  of  the  civil  law,  be  contracted  between  two  free  persons, 
the  child  was  free  from  the  moment  of  conception.  If  it  was  not 
born  in  inatrimonio,  then  it  followed  the  condition  of  the  mother ; 
and  it  was  her  condition  at  the  time  of  birth,  not  at  that  of  con- 
ception, which  decided  the  status  of  the  child.  It  was  only  by  a 
departure  from  the  strict  theory  of  law  that  the  enjoyment  of 
liberty  by  the  mother  before  the  birth  was  allowed  to  make  the 
child  free.     (Gai.  i.  89.) 

1.  Cum  autem  ingenuus  aliquis  1.  When  a  man  has  been  bom  free» 

natus  sit,  non  officit  illi  in  servitute  he  does  not  cease  to  be  ingenuus  bo- 
fulsse  et  postea  manumissum  esse :    cause  he  has  been  in  the  position  of 
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siRpiRsime  cnim  coiistitiitnm  est,  na-     a  slave,   and  has   subsequently  been 
taJibus  non  oiHcerc  nianuuiissioncin.     enfranchised  ;    for  it  has  been  often 

settled  that  enfranchisement  does  not 
prejudice  the  rights  of  birth. 

In  servitvie  fuisse.  This  does  not  mean  to  have  been  a  slave, 
but  to  have  been  in  the  position  of  one.  As  if  a  freebom  child 
was  considered  erroneously  to  be  a  slave,  and  was  manumitted, 
and  then  his  free  birth  was  discovered,  his  status  would  be  that 
of  an  ingenuus,  and  not  of  a  libertinvs. 

Tit.  V.    DE  LIBERTINI& 

Libertini  sunt,  qui  ex  justa  ser-  Freedmen  are  those  who  have  been 

vitute  manumissi  sunt.     Manumis-  manumitted  from  legal  servitude.   Ma- 

sio  aiiteni  est  datio  libei*tatis :  nam  numission  is  the  *  giving  of  liberty  *. 

quanidiu  qiiis  in  servitute  est,  manui  For  while  any  one  is  in  slavery,  he  is 

et  potcstati  suppositus  est,  et  manu-  under  *  the  hand '  and  power  of  another, 

missus  libcratur  potestate.    Quse  res  but  by  mammiission  he  is  freed  from 

a  jure  gentium   originem   sumpsit,  this  power.     This  institution  took  its 

utpote    cum    jure   naturali    omnes  rise  from  the  law  of  nations ;  for  by 

liberi  nascerentur,   nee   esset  nota  the  law  of  nature  all  men  were  bom 

manumissio,  cum  servitus  esset  in-  free ;  and  manumission  was  not  heard 

cognita:  sed  posteac^uain  jure  gen-  of,    as    slavery    was  unknown.     But 

tium   servitus  invasit,  secutum  est  when  slavery  came  in  by  the  law  of 

beneficium  manumissionis.    Et  cum  nations,    the    boon    of    manumission 

nno  naturali  nomine  homines  appel-  followed.  And  whereas  we  all  were  de- 

laremiu*,  jure  gentiimi  tria  genera  nominated  by  the  one  natural  name  of 

horainum  esse  cceperunt,  liberi  et  his  *  men,*  the  law  of  nations  introduced 

contrarium  servi  et  tertiuni  genus  a  division  into   three   kinds   of  men, 

libertini,  qui  desierant  esse  servi.  namely,  freemen,  and  in  opposition  to 

them,   slaves ;  and  thirdly,  freedmen 
who  had  ceased  to  be  slaves. 
Gai.  i.  11 ;  D.  i.  1.  4. 

In  some  few  cases  a  slave  could  obtain  liberty  without  manu- 
mission. Many  of  these  cases  are  enumerated  in  the  Digest 
(xL  8).  A  slave,  for  instance,  who  was  abandoned  by  his  master 
on  account  of  disease  or  infirmity  (ob  gravem  infirmitatem),  was 
pronounced  free  by  an  edict  of  Claudius. 

1.  Multis  autem  modis  manumis-  1.  Manumission  is  effected  in  va- 

sio  procedit :    aut  enim  ex    sacris  rious  ways ;  either  in  the  face  of  the 

constitutionibus  in  sacrosanctis  ec-  Church,  according  to  the  imperial  con- 

desiis  aut  vindicta  aut  inter  ami-  stitutions,  or  by  vindicta,  or  in  the 

cos  aut  per  epistulam  aut  per  tes-  presence  of  friends,   or  by  letter,  or 

tamentum     aut     aliam    quamlibet  by  testament,  or  by  any  other'  expres- 

ultimarn  voluntatem.     Sed  et  aliis  sion  of  a  man's  last  will.     And  a  slave 

multis  modis   Ubertas   servo  com-  may  also  gain  his  freedom  in  many 

petere  potest,  qui  tarn  ex  veteribus  other  ways,  introduced  by  the  consti- 

quam  nostris  constitutionibus  intro-  tutions  of  former  emperors,  and  by  our 

dacti  sunt.  own. 

Gai.  l  17 ;  D.  xl. ;  C.  L  18 ;  vii.  6.  1.  1. 

A  Tnanumissio  was  said  to  be  legitima  when  made  in  one  of 
the  three  ways  recognised  by  the  old  law.  These  three  modes  of 
effecting  a  legitima  manumissio  were  census,  vindicta  and  testa- 
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mentum,    A  legxtvma  manumisaio  was  made :  Isfc,  censu,  Le.  by 
the  master  and  the  slave  appearing;  before  the  censor  at  the  time 
of  the  census  being  taken,  and  the  slave  s  name  being,  at  the 
master's  desire,  enrolled  on  the  census  list     This  mode  became 
obsolete  in  the  time  of  the  empire  (Ulp.  Reg.  i.  8 ;  Gat.  i.  140), 
the  census  having  been  rarely  taken  under  the  early  emperors, 
and  not  at  all  after  Decius,  a.d.  249.    2nd,  vindicta,  i.e.  by  means 
of  a  fictitious  suit  called  caiuaa  liberalis  (D.  xl.  12^,  in  which  a 
person,  termed  the  aaaertor  libertatis,  that  is,  a  friend  of  the  slave, 
or  in  his  place  a  lictor,  asserted  before  the  prastor  that  the  slave 
was  free,  by  touching  him  on  the  head  with  a  wand  (which  repre- 
sented the  hasta  or  symbol  of  proprietorship),  and  thus  claiming 
him  as  against  the  master.     In  token  of  his  consent,  the  master 
turned  him  round  and  then  let  him  go,  and  the  magistrate  pro- 
nounced him  free.     3rd,  testamento  (D.  xl.  4),  i.e.  by  testament. 
Freedom  might  be  given  by  testament,  either  as  a  legacy  to  the 
slave  himself,  in  which  case  the  slave  was  called  orcinus,  because 
his  patron,  i.e.  the  peraon  to  whom  he  owed  his  liberty,  was  dead 
when  he  gained  it ;  or  the  heir  might  be  charged  to  grant  or 
procure  the  liberty  of  the  slave,  in  which  case  the  heir  would  be 
the  patron.     If  a  slave  was  made  by  testament  conditionally  free, 
he  was  said  to  be  statu  liber — statu  liber  cf^t,  qui  statutam  et  desti- 
natam  in  tempus  vel  conditionem  libertatem  habet  (D.  xl.  7. 1 .) 
The  solemnities  attached  to  manumission  by  the  vindicta  ceased  to 
be  strictly  observed  long  before  the  time  of  Justinian.     Although 
the  magistrate  was  at  his  country  seat  (D.  xl.  2.  8),  no  lictors 
present,  or  the  master  silent,  the  manumission  was  still  held  good. 
By  manumissio  legitima  the  slave  became  a  Roman  citizen, 
and  the  state,  therefore,  was  represented  in  the  proceedings  by 
the  censor  and  by  the  praetor  in  the  two  first-mentioned  modes 
of  emancipation,  and  in  the  third  case  by  the  Roman  testament 
having  always,  theoretically,  a  public  character  attached  to  it; 
and  it  was  when  the  state  was  so  represented  that  the  manumis- 
sion was  legitima.     But  manumission  was  not  always  legitima. 
Usage  and  the  praetor's  authority  established  gradually  many 
other  less  formal  methods  of  accomplishing  the  same  object,  and 
the  imperial  constitutions  added  others.     Of  those  mentioned  in 
the  text,  that  in  presence  of  the  Church  was  established  long 
before  the  time  of  Constantine,  as  we  gather  from  a  constitution 
dated  a.d.  316.     (C.  i.  13.)     The  ceremony  was  generally  per- 
formed at  some  one  of  the  great  feasts,  and  it  was  necessary  it 
should  take  place  before  the  bishops.     Freedom  could  also  be 
given  by  a  master  writing  to  a  slave  {per  epistolara)^  or  declaring 
before  his  friends  {inter  amicos),  that  he  gave  the  slave  liberty,  or 
by  his  making  a  codicil  tothatefiect  (per  quamlibet  aliam  ultimam 
voluntatem),  witnesses,  however,  being  necessary  in  each  of  these 
cases.     (C.  vii.  6.  1 ;  C.  vii.  6.  2 ;  C.  vi.  36.  8.  3.)    Other  methods 
are  noticed  in  the  Code  (vii.  6.  3-12),  all  based  upon  an  implied 
wish  of  the  master  to  free  the  slave.     Until  the  time  of  Justinian, 
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however,  the  slave  emancipated  by  any  of  these  private  modes  was 
only  thereby  placed  in  the  position  of  a  Latinua  or  a  dediticius, 
and  not  in  that  of  a  Roman  citizen. 

2.  Servi  vero  a  dominis  semper  2.  Slaves  may  be  manamitted  by 

msummitti  solent,   adeo   ut  vel  in  their  masters  at  any  time  ;  even  when 

transitu  manumittantur,  veluti  com  the  magistrate  is  only  passing  along, 

preetor  aot  proconsul  aut  presses  in  as  when  a  prstor,  or  proconsul,  or 

balneum  vel  in  theatrum  eat.  prxaes,  is  going  to  the  oaths  or  the 

theatre. 

8.  Libertinorum  autem  status  tri-  8.  Freedmen  were  formerly  divided 

pertitus  antea  f  uerat :  nam  qui  ma-  into  three  classes.   For  those  who  were 

numittebantur,  modo  majorem    et  manumitted  sometimes  obtained  a  com- 

justam  libertatem    consequebantur  plete  liberty,  and  became  Boman  oiti- 

et  fiebant  cives  Romani,  modo  min-  zens ;  sometimes  a  less  complete,  and 

orem  et  Latini  ex  lege  Junia  Nor-  became  Latins  under  the  lex  Junta 

bana  fiebant,  modo    inferiorem  et  Norbana;  and  sometimes  a  liberty  still 

fiebant  ex  lege  MUo.  Sentia  dediti-  inferior,  and  were  ranked  as  deaiticiij 

ciorum  numero.     Sed  dediticiorum  by  the  lez  ^lia  Sentia.     But  this 

quidem    pessima   condicio    jam  ex  lowest  dass,  that  of  the  dediticii,  has 

multis  temporibus  in  desuetudinem  long    disappeared,  and    the    title    of 

abiit,  Latinorum  vero  nomen  non  fre-  Latins  become  rare ;  and  so  in  our 

quentabatur :  ideoque  nostra  pietas,  benevolence,  which  leads  us  to  com- 

omnia  augere  et  in  meliorem  statum  plete    and    improve    everything,    we 

reducere  desiderans,  in  duabus  con-  nave  introduced  a  great  reform  by  two 

stitutionibus  hoc  emcndavit  et  in  constitutions,  which  re-established  the 

pristinum  statum  reduxit,  quia  et  ancient  usage;  for  in  the  infancy  of 

a  primis  urbis  IlomsB  cunabuJis  una  the  state  there  was  but  one  liberty,  the 

atque  simplex  libertas  competebat,  same  for  the  enfranchised  slave  as  for 

id  est  eadem,  quam  habebat  manu-  the  person  who  manumitted  him ;  ex- 

missor,  nisi  quod  scilicet  libertinus  cepting,  indeed,  that  the  person  manu- 

sit,  qui  manumittitur,  licet  manumis-  mitted    was    a   freedman,   while  the 

sor  ingcnuus  sit.     Et  dediticios  qui-  manumittor  was  freebom.     We  have 

dem  per  coiistitutionem  expulimus,  abolished  the  class  of  dediticii  by  a 

quam  promulgavimus  inter  nostras  constitution  pubUshed  among  our  de- 

(lecisiones,  per  quas,  su^gcrente  no-  oisions,  by  which,  at  the  suggestion  of 

bis  Triboniano,  viro  excelso,  quaes-  the  eminent  Tribonian,  quaestor,  we 

tore,  antiqui  juris  altercationes  pla-  have  put  an  end  to  difficulties  arising 

cavimus  :  Latinos  autem  Junianos  from  the  ancient  law.     We  have  also, 

et  omncm,  quae  circa  eos  fuerat,  ob-  at  his  suu^gestion,  done  away  with  the 

scrvantiaiu    alia    constitutione  per  Latini   Juniani,   and   everything  re- 

ejusdem    quaestoris     suggestionem  lating  to  them,  by  another  const itu- 

correximus,    quae    inter   imperiales  tion,  one  of  the  most  remarkable  of 

radiat  sanctiones,  et  omnes  hbertos,  our  imperial  ordinances.      We  have 

nuUo    nee    setatis    manumissi    nee  made  all  freedmen  whatsoever  Roman 

dominii  manumissoris  nee  in  manu-  citizens,  without  any  distinction  as  to 

missionis  modo   discrimine  habito,  the  age  of  the  slave,  or  the  interest  of 

sicuti  antea  observabatur,   civitate  the  manumittor,  or  the  mode  of  manu- 

Bomana  donavimus:  multis  additis  mission.      We  have    also  introduced 

modis,  per  quos  possit  libertas  servis  many  new  methods,  by  which  liberty 

cima  civitate  Bomana,  quas  sola  in  may  be  given  to  slaves,  together  with 

prsesenti  est,  prasstarL  Boman  citizenship,  the  only  kind  of 

liberty  that  now  exists. 
Gal  i.  12-17 ;  C.  viL  5,  6. 

For  a  complete  emancipation  it  was  originally  necessary  that 
the  owner  should  have  quiritary,  i.e.  complete,  ownership  (see 
Introd.  sec.  62)  of  the  slave,  and  that  the  manumissio  should  be 
legitima.     If  the  ownership  was  less  full,  or  the  ceremony  pri- 

c2 
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vate,  the  slave  lived  in  a  state  of  freedom,  and  the  prastor  forbad 
the  master  to  exert  his  strictly  legal  power  of  reasserting  his  right 
to  the  services  of  the  slave ;  but  the  condition  of  the  slave  as 
regarded  the  state  was  not  that  of  a  citizen,  and  at  his  death  his 
master  took  all  his  property. 

By  the  lex  jElia  Sentia,  A.D.  4,  it  was  enacted  that,  tp  make 
the  emancipation  complete,  that  is,  to  make  the  slave  a  citizen,  a 
third  requisite  should  be  added.  He  was  to  be  thirty  years  old 
(Gai.  i.  18) ;  or  else,  if  he  was  under  that  age,  the  ceremony  was 
to  be  performed  by  vindicta,  after  the  reason  for  the  emancipation 
had  been  held  good  by  a  consilium^  consisting,  at  Rome,  of  five 
senators  and  five  equites;  in  the  provinces  of  twenty  recuperatores, 
i.e.  judges  specially  appointed,  and  who  were  necessarily  Roman 
citizens.  This  council  sat  under  the  presidency  of  the  prsetor  at 
Rome,  and  of  the  proconsul  in  the  provinces.     (Gai.  i.  20.) 

The  lex  Junia  Norhana  was  made  a.d.  19 ;  and  the  effect  of 
its  provisions,  coupled  with  that  of  the  lex  jElia  Sentia,  was  to 
place  those  whose  emancipation  was  defective  in  any  one  of  these 
three  requisites  on  the  footing  of  Latini  coloniarii,  (Gai.  i.  1 7 ;  see 
Introd.  sec.  38,  39.)  The  old  relation  of  the  Latini  in  the  sense 
of  dwellers  in  Latium  to  Rome,  some  of  whom  enjoyed  the 
connubium  and  others  did  not,  was  terminated  by  the  lex  Julia, 
B.C.  90,  by  which  all  such  Latini  were  made  Roman  citizens. 
But  the  status  of  being  a  Latin  (Latinitas),  but  without  the 
connubiurriy  was  preserved  as  an  artificial  creation  of  the  law,  and 
was  bestowed  on  towns  or  peoples.  The  Transpadani,  for  example, 
received  the  Latinitas  in  B.C.  89.  Those  receiving  the  Latinitas 
were  Latini  coloniariiy  and  such  Latin  colonies  seem  to  have 
existed  in  the  days  of  Gains.  (Gai.  i.  28.)  The  effect  of  the  lex 
Junia  Norhana  was  to  place  the  liberti  Latini  to  whom  it  applied 
nearly  but  not  quite  on  the  footing  of  Latini  coloniarii. 

Latini  {liberti)  Junianiy  as  having  this  Latinitas,  might  trade 
with  Romans  on  the  footing  of  Roman  citizens,  but  could  not  vote 
at  elections  or  fill  public  ofiices,  and  had  not  the  connubium, 
and  therefore  their  children  were  not  in  their  power.  They  could 
not  make  a  testament,  or  become  heirs,  legatees,  or  guardians  under 
a  testament,  although  they  could  receive  the  benefit  oi  fideicom- 
missa  (Gai.  i.  24) ;  and  at  their  death  their  original  owner  took 
their  property  exactly  as  if  they  had  never  ceased  to  be  slaves. 
(See  Bk.  lii.  Tit.  7,  sec.  4,  ipso  ultimo  spiritu  simul  animam  aique 
libertatem  amittebant,)  But  there  were  many  ways  in  which  a 
libertus,  in  this  position,  could  attain  citizenship :  as  by  an  imperial 
rescript ;  by  holding  a  magistracy  in  a  Latin  colony ;  by  proving 
before  a  magistrate  his  marriage  with  a  Roman  or  Latin  wife,  or  a 
person  he  believed  to  be  a  Roman  or  Latin,  and  the  birth  of  a 
son  who  was  a  year  old ;  or  by  going  through  the  ceremony  of 
emancipation  again  and  fulfilling  the  three  conditions  requisite 
(this  was  called  iteratio) ;  or  by  the  modes  noticc<l  by  Ulpian 
(Reg,  3.  1)  in  the  words  militia,  nave,  oidificio,  pistrino,  that  is, 
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by  military  service,  building  a  ship  and  carrying  wheat  for  six 
years,  making  a  building,  or  establishing  a  bakeshop.  (Gal  i. 
22,  23,  24-28,  31 ;  ii.  275  ;  iii.  56,  et  acq) 

The  lex  JElia  Sentia  (a.d.  4)  provided  that  slaves  who  had  been 
guilty  of  a  crime  for  which  they  had  been  put  in  chains,  branded, 
or  put  to  the  torture,  should,  by  emancipation,  be  only  raised  to 
the  level  of  dediticiiy  that  is,  of  people  who  have  surrendered  them- 
selves to  their  conquerors  in  war.  They  enjoyed  personal  liberty, 
but  that  was  all.  They  could  not  trade  except  on  the  footing  of 
strangers  ;  could  not  make  a  testament ;  were  forbidden  to  live 
within  a  hundred  miles  of  Rome,  on  pain  of  being  themselves  sold, 
together  with  all  their  property;  they  could  never  become  citizens; 
and  at  their  death  their  master  took  all  their  property  by  right  of 
succession  if  the  emancipation  had  been  complete ;  and,  if  not,  by 
the  right  an  owner  always  had  to  the  slave's  peculivmi.  (Gai.  i. 
12-15,  25-27;  iii.  74-76.)  The  children  of  the  Latini  Juniani 
were  Latini,  and  thase  of  the  dediticii  were  peregrini,  and  the 
patron  had  no  rights  over  them.     (Demangeat,  i.  194.) 

Where  above  we  speak  of  a  Latin  libertua  holding  a  magistracy 
in  a  Latin  colony,  or  marrying  a  Latin,  i.e.  a  member  of  a  Latin 
colony,  it  must  be  understood  that  we  are  speaking  of  the  law  as 
it  stood  before  the  time  of  Caracalla,  when  all  the  free  inhabi- 
tants of  the  empire  received  the  civitas,  and  consequently  the 
position  of  Latini,  other  than  Latini  Juniani,  was  swept  away ; 
and  in  the  same  way,  after  the  legislation  of  Caracalla,  there 
were  no  peregrini  (see  Introd.  sec.  39),  but  the  children  of  liberti 
in  the  position  of  dediticii  were  treated  as  peregrini. 

There  were  thus  three  classes  of  freedmen : — 1.  Those  who 
were  citizens  ;  2.  Those  who  were  in  the  position  of  Latini ;  3. 
Those  in  the  position  of  dediticii.  (Gal  i.  12.)  But  these  dis- 
tinctions were  abolished  by  Justinian,  nullo  nee  oitatia  manv/missi 
nee  dominii  manwmittentia  nee  in  Tnanumissionia  modo  discri- 
mine  hahito  (C.  vii.  5  and  6) ;  and  under  his  legislation  a  slave  be- 
came at  once  completely  free  by  any  act  of  the  owner  signifying 
his  intention  to  bestow  liberty.  By  a  Novel  (78.  1)  Justinian 
abolished  all  distinction  between  Ziteriim  and  iTic/enui,  retaining, 
however,  the  jus  patronatus.  The  lihertus  owed  his  patronus 
reverence  (Dig.  xxxvii.  15),  and  also  in  many  cases  had  to  discharge 
certain  services  (Dig.  xxxvii.  14)  for  him ;  but  the  chief  feature 
of  the  ju8  patronatus  was  the  right  of  the  patron  to  succeed  to 
the  inheritance  of  his  lihertus ;  for  if  the  lioertua  died  childless, 
the  patron  succeeded  to  his  whole  inheritance,  supposing  he  left 
no  testament ;  and  if  he  left  one,  still  the  patron  togk  a  third  part 
of  the  property,  where  it  exceeded  one  hundred  aurei.  (Bk.  iii. 
Tit.  7.  3.) 
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Tit.  VI.     QUI  QUIBUS  EX  CAUSIS  MANUMITTERE  NON 

POSSUNT. 

Non  tamen    ouiounqne    volenti  It  is  not,  however,  every  master 

manumittere    licet.      Nam  is,    qui  who  wishes  that  may  manumit,  for  a 

in  fraudem  creditomm  manumittit,  manumission  in  fraud  of  creditors  is 

nihil    agit,    quia    lex   iBlia  Sentia  void,  the  lex  Mlia  Sentia  restraining 

impedit  lihertatem.  the  power  of  enfranchisement. 

Gal  L  87. 

A  person,  as  the  third  section  informs  us,  manumitted  his 
slaves  in  fraud  of  creditors,  who  knew  that  he  was  insolvent,  or 
that  by  the  manumission  he  would  make  himself  unable  to  pay 
his  debts ;  and  in  such  a  case,  as  the  Roman  law  held  that  liberty 
once  given  could  not  be  revoked,  the  lex  jElia  Sentia  (a.d.  4)  pro- 
vided that  the  act  of  manumission  was  entirely  void  {nihil  agit): 
the  freedom  was  considered  never  to  have  been  given.  The  slave 
would  indeed  be  treated  as  free  until  the  creditors  attacked  the 
manumission  as  fraudulent ;  but  directly  they  did  so  successfully, 
he  was  exactly  in  the  position  in  whidi  he  would  have  been  if 
never  enfranchised.  It,  however,  though  the  master  was  insol- 
vent at  the  time  of  manumission,  his  debts  were  paid  before  the 
manumission  was  attacked,  the  creditors  could  no  longer  impugn 
the  manumission,  and  the  slave  was  considered  to  have  been  free 
from  the  date  of  the  manumission.  Probably  there  was  a  time 
limited,  beyond  which  creditors  were  not  allowed  to  attack  the 
manumission.  We  learn  from  the  Digest  that  if  the  manumission 
was  made  in  fraud  of  the  fiscua,  it  must  be  impugned  within  ten 
years ;  and  it  is  not  probable  that  the  private  creditor  would  have 
had  a  longer  time  allowed  him.     (Dig.  xl.  9.  11.) 

1.  Licet  autem  domino,  qui  sol-  1.  A  master,  who  is  insolvent,  may, 

vendo  non  est,  in  testamento  ser-  however,  hy  his  testament,  institute  a 
vum  suum  cum  lihertate  heredem  slave  to  he  his  heir,  at  the  same  time 
instituere,  ut  fiat  liher  heresque  giving  him  his  Hherty,  so  that  the 
ei  solus  et  necessarius,  si  modo  slave  becoming  free  may  be  his  only 
nemo  alius  ex  eo  testemaento  heres  and  necessary  heir,  provided  that 
extiterit,  aut  quia  nemo  heres  scrip-  there  is  no  other  heir  under  the  same 
tus  sit,  aut  quia  is,  qui  scriptus  est,  testament,  which  may  happen,  either 
qualibet  ex  causa  heres  non  extit-  because  no  other  person  was  instituted 
erit.  Idque  eadem  lege  ^lia  Sentia  heir,  or  because  the  person  instituted, 
provisum  est,  et  recte :  valde  enim  from  some  reason  or  other,  does  not 
prospiciendum  erat,  ut  egentes  ho-  become  heir.  This  was  wisely  estab- 
mines,  quibus  alius  heres  extaturus  lished  by  the  above-mentioned  lex 
non  esset,  vel  servum  suum  neces-  ^lia  Sentia :  for  it  was  very  necessary 
sariimi  heredem  habeant,  qui  satis-  to  provide  that  men  in  insolvent  cir- 
facturus  esset  creditoribus,  aut,  hoc  cumstances,  who  could  get  no  other 
eo  non  facicnte,  creditores  res  here-  lieir,  should  have  a  slave  as  necessary 
ditarieis  ser\'i  nomine  vendant,  nee  heir,  in  order  that  he  might  satisfy 
injuria  defunctus  ofliciatur.  their  creditors  ;  or  that  if  he  failed  to 

do  so,  the  creditors  might  sell  tlie  pro- 
perty forming  part  of  the  inheritance 
in  the  name  of  the  slave,  so  as  to  pro 
vent  the  deceased  sufifering  disgrace. 

Gal  ii  154. 
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The  heirs  under  a  Roman  testament  accepted  all  the  liabilities 
of  tlic  decoavsed.  When,  therefore,  the  debts  exceeded  the  value 
of  the  inheritance,  tlic  heir  named  in  the  testament  would  probably 
refuse  the  inheritance ;  and  if  no  one  would  accept  the  heirship, 
the  creditors  stepped  in  and  had  the  estate  sold  for  their  benefit. 
As  this  was  thou<^ht  a  great  stigma  on  the  memory  of  the  deceased, 
a  slaye  was  frequently  enfranchised  by  the  testator  and  named 
heir ;  and  as  the  slave  could  not  refuse  to  take  the  office  upon 
him  (being  thence  called  heresnecessarius),  the  sale  of  the  effects, 
if  necessary,  was  made  in  his  name,  and  not  in  that  o£  hi§  master. 
Of  course  this  could  only  take  place  when  the  slave  was  the  sol(5 
heir.  If  there  was  any  other  heir,  the^slave  would  not  be  heir  by 
necessity  ;  and  hence,  in  the  text,  the  expression  solus  et  neces- 
sarius  keres  is  used.  A  slave  so  emancipated  became  a  Roman 
citizen.     (Gal  i  21.) 


2.  Idemque  juris  est  et  si  sine 
libertate  servus  heres  institutus  est. 
Quod  nostra  constitutio  non  solum 
in  domino,  qui  solvendo  non  est,  sed 
generaliter  constituit  nova  humani- 
tatis  ratione,  ut  ex  ipsa  scriptnra 
institutionis  etiam  libertas  ci  com- 
petere  videatur,  cuni  non  est  veri- 
simile,  eum,  quem  heredem  sibi 
elegit,  si  prsetermiserit  libertatis 
dationem,  servum  rcmanere  volu- 
isse  et  neminem  sibi  heredem  fore. 


3.  In  fraudem  autem  creditorum 
manuinittcrc  videtur,  qui  vel  jam  eo 
tempore,  quo  mauumittit,  solvendo 
non  est,  vel  qui  datis  libcrtatibus 
desiturus  est  solvendo  esse.  PrsB- 
valuisse  tamen  videtur,  nisi  ani- 
mum  quoque  fraudandi  manumissor 
habuit,  non  impediri  libertatem, 
quamvis  bona  ejus  creditoribus  non 
sufficiant :  ssope  enim  de  facultati- 
bus  suis  amplius  quam  in  his  est 
sperant  homines.  Itaque  tunc  in- 
tellegimus  impediri  libertatem,  cum 
utroque  modo  fraudantur  crcdi tores, 
id  est  et  consilio  manumittentis  et 
ipsa  re,  eo  quod  bona  non  sufifectura 
Bimt  creditoribus. 


2.  The  law  is  the  same  also  when 
a  slave  is  instituted  heir,  although 
his  freedom  be  not  expressly  given 
him ;  for  our  constitution,  in  a  new 
spirit  of  humanity,  decides  not  only 
with  regard  to  an  insolvent  master, 
but  generally,  that  the  mere  insti- 
tution of  a  slave  implies  the  grant  of 
liberty.  For  it  is  mghly  improbable, 
that  a  testator,  although  he  has  omit- 
ted an  express  gift  of  freedom,  should 
have  wished  that  the  person  he  has 
selected  as  heir  should  remain  a  slave, 
and  that  he  himself  should  have  no 
heir. 

3.  A  person  manumits  in  fraud  of 
creditors,  who  is  insolvent  at  the 
time  that  he  mammsits,  or  becomes 
so  by  the  manumission  itself.  It  has, 
however,  been  settled  that  unless  the 
manumittor  intended  to  conmiit  a 
fraud,  the  gift  of  liberty  is  not  in- 
validated, although  his  goods  are 
insufficient  for  the  payment  of  his 
creditors  ;  for  men  often  hope  their 
circimistances  are  better  than  they 
really  are.  The  gift  of  liberty  is  then 
invalidated  only  when  creditors  are 
defrauded,  both  by  the  intention  of 
the  manumittor,  and  in  reaUty;  that 
is  to  say,  by  the  insufficiency  of  the 
c/iccts  to  meet  their  claims. 


D.  xl.  9,  10 ;  xlii.  8.  16. 

Fraudis  interpretatio  semper  in  jure  civ  Hi  non  ex  eventu 
duntaxat,  sed  ex  consilio  quoque  desideratv/r.  (D.  1.  17.  79.) 
Gains  informs  us  (i.  47)  that  peregrini  were  prevented  from  en- 
franchising slaves  in  fraud  of  creditoi's,  though  the  other  pro- 
visions of  the  lex  JElia  Sentia  did  not  affect  them. 
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4.  Kadein  lege  ^lia  Sentia  do-  4.  By  the  same  lex  jElia  SerUiay 

iiiino  minori  annis  viginti  non  aliier  again,    a    master,   mider   the  age  of 

tiianumittcre  pcniiittitar,   quam  si  twenty  years,  cannot  manmnii,  miless 

vindicta  apud  consilium  justa  causa  by  vindicta,  and  unless  this  proceeding 

manuiuissionis  adprobata  fuerit  ma-  in  regard  to  the  person  manumitted 

numissi.  has  been  approved  of  by  *the  council 

on  some  legitimate  ground. 

Gai.  i.  38. 

This  consilium  waa  hehf  on. certain  days  at  Rome,  and  in  the 
provinccfl  sat  during  a  sesHion,  on  the  last  day  of  which  Ciises 
such  as  ttioso  referred  to  in  the  text  were  determined.    (Gai.  i.  20.} 

G.    Justus  autem  manumissionis  5.  Legitimate  grounds  for  manu- 

causffi  sunt,  veluti  si  quis  patrem  mission  are  such  as  these :  that  the 

aut    inatrcm    aut    fihum    nliamve  person  to  be  manumitted  is  father  or 

aut    fratreni    sororemve    naturales  mother  to  the  manumittor,  his  son  or 

aut  pwdagogum,   uutricem,   educa-  daughter,  his   brother    or  sister,    his 

torctn    aut    alunmum    alunmamve  preceptor,  his  nurse,  his  foster-father, 

aut  collactaneum  manmnittat,  aut  nis  foster-child  of  either  sex,  or  his 

servutn  nrocuratoris  habendi  gratia,  foster-brother ;   that  the  person  is  a 

aut  ancillam  matrimonii  causa,  dum  slave  whom  he  wishes  to  mal^e  his  pro- 

tamen    intra     sex     menses    uxor  curator,  or  female  slave. whom  he  in- 

ducatur,  nisi  justa  causa  iinpodiat,  tends  to  marry,  provided  the  marriage 

ot   <pii    manumittitur    procurator  is  be  performed  witnin  six  months,  unless 

habendi  gratia,    ne  minor  septem  prevented  by  some  lawful  cause ;  and 

ot  deoom  annis  manumittator.  provided  that  the  slave  who  is  to  be 

made  a  procurator,  be  not  manumitted 
imder  the  age  of  seventeen  years. 

Gai.  i.  19.  39;  D.  xl.  2.  11-13. 

The  most  common  case  of  a  person  emancipating  his  father 
and  mother,  and  other  near  relations,  would  be  when  a  slave  was 
made  heir.  Theophilus  (paraphr.  on  this  paragraph)  gives  as  an 
instance  of  a  person  enfranchising  his  brother,  the  case  of  a  man 
having  a  child  by  a  slave  and  then  a  son  by  a  legal  marriage. 
The  former  would  be  the  slave  of  the  latter. 

If  the  marriage  was  in  any  way  impossible,  the  minor  would 
not  be  allowed  to  enfranchise  his  female  slave  ;  and  it  was  requi- 
site that  it  should  be  he  himself  who  intended  to  marry  her. 

A  procurator  (i.e.  agent)  below  the  age  of  seventeen  could  not 
represent  his  principal  in  any  action  (D.  iii.  1.  1.  3),  and  it  is  this 

Erobably  that  makes  Justinian  here  require  that  the  slave  should 
e  seventeen  years  of  age  in  order  to  be  emancipated  by  a  minor. 


6.  Semel  autem  causa  adprobata, 
sivo  vera  sive  falsa  sit,  non  retrac- 
tatur. 

7.  Cum  ergo  oertus  modus  ma- 
numittondi  minoribus  viginti  annis 
dominis  per  legem  £liam  Sentiam 
constitutus  sit,  oveniebat,  ut,  qui 
quattuonloi'ini  tuinos  oitatis  explev- 
orit.  Hoot  tostiuiiontuni  facere  ix)8sit 
ot  in  eo  horodoin  sibi  instituere  leg- 
atnquo  rolinquere  possit,  tamen,  si 


6.  The  approval  of  a  ground  of 
manumission  once  given,  whether  the 
reasons  on  which  it  is  based  be  true  or 
false,  cannot  be  retracted. 

7.  Certain  limits  being  thus  as- 
signed by  the  Ux  ^lia  Sentia  to  the 
power  of  persons  under  the  age  of 
twenty  to  manumit  slaves,  the  result 
was  that  any  one,  who  had  completed 
his  fourteenth  year,  might  mi\kc  a 
testament,  institute  an  heir,  and  give 
legticies,    and    yet    that    no    person, 
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adhnc  minor  sit  annis  viginti,  liber-  under  twenty,  could  give  liberty  to 

tatem  servo  dare  non  poterat.    Quod  a  slave.       This   seemed   intolerable  : 

non  erat  ferendum,  si  is,  cui  totonim  that  a  man,  permitted   to  dispose  of 

bonoruiQ  in   testaiuento   dispositio  all   his   effects    by   testament,    could 

data  erat,  uni  servo  libertatem  dare  not  enfranchise  one  single  slave.    We 

non  pennittebatur.     Quare  nos  si-  therefore  give  him  the  power  of  dis- 

militer  ei  quemadmodum  alias  res  posing,  by  testament,  of  his  slaves, 

ita  et  servos  suos  in   ultima   vo-  as  of  all  his  other  property,  exsictly 

luntate    disponere,    quemadmodum  as  he  pleases,  so  as  to  be  able  also  to 

voluerit,  permittimus,  ut  et  Hberta-  give  them  liberty.     But  as  liberty  is 

tem  eis  possit  preestare.     Sed  cum  of  inestimable  value,  and  our  ancient 

libertas  insestimabilis  est  et  propter  laws,  therefore,   prohibited  any  per- 

hoc  ante  vicesimum  setatis  annum  son,   under  twenty  years  of  age,  to 

antiquitas    libertatem    servo    dari  give  it  to  a  slave,  we  adopt  a  middle 

Srohibebat :  ideo  nos,  mediam  quo-  course,   and    only   permit    a  person, 

ammodo  viam  eligentes,  non  auter  under  twenty  years  of  age,  to  confer 

niinori  viginti  annis  libertatem  in  freedom  on  his  slaves  by  testament, 

testamento  dare  servo  suo  concedi-  if  he  has  completed  his  seventeenth 

muB,   nisi    septiinum    et    decimum  and  entered  on  his  eighteenth  year, 

annum  impleverit  et  octavum  deci-  For  since  the  ancient  law  permitted 

mum  tetigerit.     Cum  enim  antiqui-  persons  at  eighteen  years  of  age  to 

tas  hujusmodi  sBtati  et  pro  aliis  pos-  plead  for  others,  why  should  not  their 

tulare  concessit,  cur  non  etiam  sui  judgment  be  considered  sound  enough 

judicii   stabilitas   ita   eos  adiuvare  to  enable  them  to  give  liberty  to  their 

credatur,  ut  et  ad  libertates  dandas  own  slaves  ? 
servis  suis  possint  provenire  ? 

Gai.  i.  40. 

The  lex  JSlia  Sentia  (a,d.  4)  required  the  manumission  given 
by  a  minor  to  be  given  by  the  form  of  vindicta.  This  was  held  to 
exclude  the  minor  from  giving  it  by  testament.  Manumission  was 
something  more  than  the  disposal  of  a  piece  of  property ;  it  was 
the  creation  of  a  citizen,  and  thus  might  consistently  be  denied  to 
minors  whose  power  of  disposing  of  property  was  unfettered. 
Justinian,  nine  years  after  the  Institutes  were  published,  abolished 
the  distinction  he  establishes  in  the  text,  and  allowed  the  minor 
to  give  liberty  by  testament  at  any  tim^  when  he  could  make  a 
testament  at  all,  by  a  Novel  (119.  2),  containing  the  words  sanci- 
7nu8  ut  licentiapateat  minoribua  in  ipso  tempore^  in  quo  eia  de 
reliqua  eorum  substantia  disponere  permittitv/r,  etiam  servos 
svbos  in  ultimis  voluntatibus  manv/mittere. 


Tit.  VII.  DE  LEGE  FURIA  CANINIA  SUBLATA. 

Lege  Furia  Ganinia  certus  modus  The  lex  Furia  Caninia  imposed  a 

constitutus  erat  in  servis  testamento  limit  on  the  number  of  slaves  who 

manumittendis.     Quam  quasi  Hber-  could  be  manimiitted  by  testament ; 

tatibusimpedientemetquodanmiodo  but  we  have  thought  right  to  abolish 

invidam  tollendam  esse  censuimus,  this  law  as  invidiously  placing  obsta- 

cum  satis  fuerat  inhumanum,  vivos  oles  in  the  way  of  Uberty.     It  seemed 

quidem  licentiam  habere  totam  suam  very  unreasonable  to  allow  persons, 

familiam  hbertate  donare,  nisi  alia  in  their  hfetime,  to  manumit  all  their 

causa  impediatlibertati,morientibus  slaves,  if  tliere  is  no  special  reason 

autem  hujusmodi  licentiam  adimere.  to  prevent  them,  and  yet  to  deprive 

the  dying  of  the  like  power* 

Gai.  i.  42-46 ;  C.  vii.  3. 
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The  lex  Furia  Caninia  was  made  in  the  year  a.d.  8,  four 
years  after  the  lex  ^Elia  Sentia,  (Suet.  Aug.  40.)  Its  object  was 
to  prevent  the  manumission  of  crowds  of  slaves  enfranchised  in 
order  to  gratify  the  vanity  of  testators,  who  wished  their  funeral 
train  to  be  swollen  with  these  witnesses  to  their  liberality.     It 

{provided  that  the  owner  of  two  slaves  might  enfranchise  both  ;  of 
rom  two  to  ten,  half ;  of  from  ten  to  thirty,  one-third ;  of  from 
thirty  to  one  hundred,  one-fourth ;  and  of  a  larger  number,  one- 
fifth  ;  but  in  no  case  was  the  number  enfranchised  to  exceed  one 
hundred.  The  slaves  to  be  manumitted  were  required  to  be  de- 
signated by  name.  The  citizenship  was  so  worthless  in  the  days 
of  Justinian,  that  it  mattered  little  how  many  slaves  were  made 
free ;  but  in  the  days  of  Augustus,  the  distinction  made  between 
the  living  and  the  dying  master,  which  Justinian  calls  satis  inhu- 
manuni,  was  far  from  unreasonable.  A  master  might  well  be 
trusted  not  to  impoverish  himself  by  reckless  manumission  during 
his  life,  and  yet  be  denied  the  power  of  gratifying  his  vanity  at 
the  expense  of  his  heir. 


Tit.  VIIL    DE  HIS,  QXH  SUI  VEL  ALIENI  JURIS  SUNT. 

Sequitur  dc  jure  personarum  alia  We  now  come  to  another  division 

divisio.     Nam  quscdam  personse  sui  relative  to  the  rights  of  persons ;  for 

juris  sunt,  quaedam  alieno  juri  sub-  some  persons  are  sui  jurUf  some  are 

jcctce  sunt :  riirsus  earum,  quse  aUeno  subject  to  the  power  of  others.     Of 

juri  subjecteB  sunt,  alisB  in  potestate  those,  again,  who  are  subject  to  others, 

parentum,  skliae  in  potestate  doiuin-  some  are  in  the  power  of  ascendants, 

orum  sunt.   Yideamus  itaque  de  his,  others  in  that  of  masters.    Let  us, 

qu8B  alieno  juri  subjectse  sunt :  nam  then,  treat  of  those  who  are  subject  to 

si  cognoverimus,  quos  istse  personse  others  ;  for,  when  we  have  ascertained 

sint,   simul   intcUegemus,   quae    sui  who  these  are,  we  shall  at  the  same 

juris  sunt.      Ac  prins   di^iciamus  time  discover  who  are  9tti  ^'um.     And 

de  his,  qui  in  potentate  dominonun  first  let  us  consider  those  who  are  in 

sunt.  the  power  of  masters. 

Gai.  L  48.  51. 

Justinian  now  passes  to  the  division  of  persons  as  members  of 
a  family.  The  head  of  a  Roman  family  exercised  supreme  autho- 
rity over  his  wife,  his  children,  his  children's  children,  and  his 
slaves.  (See  Introd.  sec.  40.)  He  was  their  owner  as  well  as 
their  master.  He  alone  was  sui  juris,  and  all  the  other  members 
of  the  family  were  alieni  juris^  for  they  belonged  to  him.  The 
whole  group,  that  is,  the  head  and  those  in  his  power,  were  the 
familia.  The  head  was  the  paterfamilias y  a  term  not  expressive 
of  paternity  (D.  1.  16.  195.  2),  but  merely  signifying  a  person 
who  was  not  under  the  power  of  another,  and  who,  consequently, 
might  have  others  under  his  power.  An  unmarried  woman  whose 
father  was  dead,  was  said  to  be  a  inaterfamilias,  a  term  which,  in 
this  sense,  is  only  tjie  feminine  form  of  paterfwiiiUias,  She  was 
sui  juris,  and  might  have  slaves,  though  of  course  she  could  have 
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no  power  over  persons  freebom.    For  if  she  married,  her  children 
were  in  her  husband's  power,  not  in  hers.     (See  Introd.  sea  40.) 

The  word  familia  was  used  in  so  many  different  senses,  that 
it  may  be  as  well  to  collect  them  here,  before  entering  on  the 
subject  of  family  relations.  Familia  is  used  to  mean, — 1.  All 
persons  of  the  blood  of  the  same  ancestor;  2.  The  head  of  the 
family  and  all  those  in  his  power  whether  slaves  or  free  ;  3.  All 
connected  by  agnation  (see  Introd.  sec  44) ;  4.  The  slaves  of  one 
man  ;  5.  The  property  of  a  paterfamiliaSy  of  whatever  sort.  The 
word  is  fully  explained  in  a  fragment  of  Ulpian.    (D.  1.  16.  195.) 

Gaius,  from  whom  much  of  this  section  is  borrowed,  says, — 
Rursus  earum  personaruin  quoe  alieno  juri  subjectce  sunt,  alice 
in  poteetate,  alice  in  manu,  alice  in  mancipio  sunt  (i.  49).  The 
persons  in  manu  were  those  wives  who  passed  through  the  parti- 
cular forms  of  marriage  which  placed  a  wife  in  the  position  of  a 
daughter  to  her  own  husband ;  that  is,  the  religious  ceremony  of 
confarreatio,  the  fictitious  sale  coemptiOy  and  tisus,  or  cohabita- 
tion unbroken  by  an  absence  of  three  nights  in  the  year.  (See 
Introd.  sec.  46.)  Persons  in  mancipio  were  those  sold  by  the  head 
of  their  family,  or  by  themselves  with  the  form  of  Tnancipatio, 
(See  Gal  i  116-123,  and  Introd.  sec  42.)  They  were  said  to  be 
servorum  loco  (not  servi)  with  reference  to  the  purchaser,  but  as 
to  other  persons  they  were  free.  Such  sales  were  merely  fictitious, 
except  in  the  early  days  of  Rome.  The  subjection  in  manu  had 
ceased  before  the  time  of  Justinian,  and  he  did  away  with  the  last 
traces  of  that  in  mancipio,     (See  Tit.  12.  6.) 

1.  Inpotestateitaquedominoruiu  1.  Slaves  are  in  the  power  of  mas- 
snnt  servi.  Quse  quidem  potestas  ters,  a  power  derived  from  the  law  of 
juris  gentium  est :  nam  apud  omnes  nations :  for  among  all  nations  it  may 
perseque  gentes  animadvertere  pos-  be  remarked  that  masters  h^ve  the 
sumust  dominis  in  servos  vitoc  necis-  power  of  life  and  death  over  their 
que  potestatem  esse,  et  quodcum-  slaves,  and  that  everything  acquired 
que  per  servum  adquiritur,  id  do-  by  the  slave  is  acquired  for  the  mas- 
mino  adquiritur.  ter. 

Gal  L  62. 

The  power  of  the  master  over  his  slaves  was  spoken  of  as  the 
dominica  potestas.  The  origin  of  this  power  has  been  .already 
ascribed  to  the  jus  gentium.     (Tit.  3.  2.) 

2.  Sed  hoc  tempore  nullis  ho-  2.  But  at  the  present  day  no  per- 
minibus,  qui  sub  imperio  nostro  snnt,  sons  under  our  rule  may  use  violence 
licet  sine  causa  Icgibus  cognita  et  towards  their  slaves,  without  a  reason 
supra  modum  in  servos  sues  ssBvire.  recognised  by  the  law,  or  ever  to  an  ex- 
Nam  ex  constitutione  divi  Pii  An-  treme  extent.  For,  by  a  constitution  of 
tonini  qui  sine  causa  servum  suum  the  Emperor  Antoninus  Pius,  he  who 
Occident,  non  minus  puniri  jubetur,  without  any  reason  kills  his  own  slave, 
quam  qui  servum  alicnum  occid-  is  to  be  punished  equally  with  one  who 
erit.  Sed  et  major  aspcritas  do-  has  killed  the  slave  of  another.  The 
minoruni  ejusdeiii  principis  consti-  excessive  severity  of  masters  is  also  re- 
tutionc  coerce tur.  Nam  consultua  strained  by  another  constitution  of  the 
a  quibusdam  preesidibus  pro  vin-  same  emperor.  For,  when  consulted 
ciarum  de  his  servis,  qui  ad  a'dcm  by  certain  governors  of  provinces  on 
sacram  vel  ad   statuas   principum  the  subject  of  slaves,  who   Hed  for 
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confugiunt,  prsecepit,  ut  si  intoler-  refuge  either  to  temples,  or  the  statues 
abilis  videatur  dominorum  stuvitia,  of  the  emperors,  he  decided  that  if 
cogantur  servos  bonis  condicioni-  the  severity  of  meisters  should  appear 
bus  vendere,  ut  pretium  dominis  excessive,  they  might  be  compelled 
daretur :  et  recte  ;  expedit  enim  to  make  sale  of  their  slaves  upon 
rei  publicse,  ne  quis  re  sua  male  equitable  terms,  so  that  the  masters 
utatur.  Oujus  rescripti  ad  ^Hmu  might  receive  the  value ;  and  this  was 
Marcianum  emissi  verba  hsec  sunt :  a  very  wise  decision,  as  it  concerns  the 
'  Dominorum  quidem  potestatcm  in  pubHc  good  that  no  one  should  mis- 
suos  servos  ilUbatam  esse  opor-  use  his  own  property.  The  following 
tet  nee  cuiquam  hominum  jus  are  the  terms  of  this  rescript  of  Anto- 
suum  detrahi.  Sed  dominonma  ninus,  which  was  sent  to  iBlius  Mar- 
interest,  ne  auxilium  contra  saevi-  cianus:  *The  power  of  masters  over 
tiam  vel  famem  vel  intolerabilem  their  slaves  ought  to  be  preserved  un- 
injuriam  dcnegetur  his,  qui  juste  impaired,  nor  ought  any  man  to  be  de- 
deprecantur.  Ideoque  cognosce  de  prived  of  his  right.  But  it  is  for  the 
querellis  eorum,  qui  ex  familia  Julii  interest  of  all  masters  themselves, 
Sabini  ad  statuam  confugerunt,  et  that  relief  prayed  on  good  grounds 
si  vel  durius  habitos  quam  sequum  against  cruelty,  the  denial  of  susten- 
est,  vel  infami  injuria  affectos  cog-  ance,  or  any  other  intolerable  in- 
noveris,  veniri  jube,  ita  ut  in  po-  jury,  should  not  be  refused.  Examine, 
testatem  domini  non  revertantur.  therefore,  into  the  complaints  of  the 
Qui  Sabinus,  si  mesB  couHtitutioni  slaves  who  have  fled  from  the  house 
&audem  fecerit,  sciet,  me  admissum  of  Julius  Sabinus,  and  taken  refuge 
severius  exsecuturum.*  at  the  statue  of  the  emperor ;  and,  if 

you  find  that  they  have  been  too 
harshly  treated,  or  wantonly  disgraced, 
order  them  to  be  sold,  so  that  they 
may  not  fall  again  under  the  power  of 
their  master ;  and,  if  Sabinus  attempt 
to  evade  my  constitution,  I  would  have 
him  know,  tliat  I  shall  severely  punish 
his  disobedience.* 

Gai.  i.  53 ;  D.  L  6.  2.  • 

The  lex  Cornelia  de  Sicariis,  passed  by  Sylla,  B.C.  81,  made 
killing  the  slave  of  another  person  punishable  as  homicide,  with 
death  or  exile  (D.  ix.  2.  23.  9) ;  and  the  text  tells  us  that  the 
provisions  of  this  law  were  extended  by  the  Emperor  Antoninus 
Pius  to  the  case  of  a  master  kiUing  his  own  slave.  The  lex  Pe- 
tronia  (D.  xlviii.  8.  11.  2),  passed  in  the  time  of  one  of  the  early 
emperors,  forbad  masters  to  expose  their  slaves  to  contests  with 
wild  beasts.  Hadrian  required  the  sanction  of  a  magistrate  in  all 
cases  before  death  was  inflicted.  (Spart.  in  Hadr.  cap.  18 ;  D.  i. 
6.  2.)  Constantine  only  permitted  moderate  corporal  chastise- 
ment to  be  inflicted,  and  Justinian  in  the  Code  retains  his  enact- 
ment.    (C.  ix.  14.) 

Justinian  does  not  notice  the  corresponding  changes  which  the 
clemency  of  later  times  worked  in  the  control  of  the  master  over 
the  slave's  property  ;  according  to  the  usage  of  these  times  this 
property,  called  peculium^  belonged  in  fact,  though  not  in  law, 
to  the  slave,  and  he  often  purchased  his  liberty  with  it  (Tacit. 
4nn.  xiv,  42 ;  D.  xv.  1.  53.) 
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Tit.  IX.     DE  PATRIA  POTEST  ATE. 

In   po testate  nostra  sunt  liberi  Our  children,   begotten   in  lawful 

nostri,   quos  ex  justis  nuptiis  pro-    marriage,  are  in  our  power, 
oreaverimus. 

Gai.  i.  55. 

The  patria  potestas  differed  originally  little,  if  at  all,  from 
the  dominica  potestas.  If  the  sense  of  ownership  was  not  so 
complete  in  the  former,  it  was  probably  limited  more  by  natural 
feeling  than  by  law.  The  father  could  sell,  expose,  or  put  to 
death  his  children.  (Twelve  Tables,  No.  4;  see  Introd.  sea  8.) 
Time,  however,  ameliorated  the  position  of  the  child,  and  all  that 
was  left  was  a  power  to  inflict  moderate  chastisement  (C.  viii.  47. 
31),  and  to  sell  at  the  time  of  birth  in  cases  of  extreme  necessity. 
(C.  iv.  43.  1.)  Constantine  condemned  the  father  who  killed  his 
child  to  the  punishment  of  a  parricide.  (C.  ix.  17.  1.)  The  sale 
of  a  child  was  in  general  fictitious,  and  only  formed  the  mode  by 
which  the  child  was  released  from  the  father's  power. 

Like  that  of  the  slave,  the  child's  property  was  only  a  pecw- 
Hum,  belonging  strictly  to  the  father  ;  and  whatever  the  son  in 
potestate  acquired  was  acquired  for  the  father,  although  the  son 
could  not  make  his  father's  position  worse,  and  the  father  was  not 
liable  for  the  debts  and  engagements  of  the  son.  But  under  the 
early  emperors  a  change  was  made,  and  the  son  had  complete 
ownership  in  property  acquired  in  war  {castrenae  peculium) ; 
Constantine  made  a  further  exception  of  property  acquired  in 
employments  about  the  court  (quasi-castrense  peculium)  (see 
Bk.  ii.  9,  and  Introd.  sec.  41)  ;  and  Justinian  only  permitted  the 
father  to  have  the  usufruct  during  his  life  of  everything  coming 
to  the  son  in  any  way  except  from  the  father  himself.  (Bk.  ii. 
Tit.  9.  1.) 

The  meaning  of  justce  nuptice  will  appear  in  the  next  Title. 

Neither  age  nor  marriage  terminated  the  power  of  a  father 
over  his  son.  As  we  learn  from  Tit.  12.  4,  the  filiusfamilias 
might  rise  to  the  highest  public  dignities,  even  that  of  consul,  and 
yet  he  would  remain  in  the  power  of  his  father.  If  a  daughter 
married  in  manu,  she  paased  from  her  father's  power  into  that 
of  her  husband.  The  modes  in  which  the  patria  potestas  was 
ended  are  treated  of  in  Tit.  12  of  this  Book. 

1.    NuptisB  autem  sive  matrimo-  1.  Marriage,   or  matrimony,   is   a 

ninm  est  viri  et  mulieris  conjunctio,  joining  together  of  a  man  and  woman, 

individuam  consuetudinem  vitae  con-  carrying  with  it  a  mode  of  life  in  wliich 

tinens.  they  are  inseparable. 

D.  zxiiL  2.  1. 

Nuptioe  are  properly  the  ceremonies  attending  the  formation  of 
the  legal  tie,  and  m.atrim.onium  is  the  tie  itself  ;  but  the  jurists 
use  the  two  terms  quite  indifferently,  as,  for  instance,  Modestinus 
says, '  nupticB  sunt  conjunctio  Tnaris  et  fem^ince  '.    (D.  xxiii.  2. 1 .) 

The  individua  consuetudo  vitce  implied  a  community  of  rank 
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and  position,  and  of  sacred  and  human  law,  divini  et  humani 
juris communicatio  (D.  xxiii.  2. 1),  but  not  necessarily  of  property. 
Marriage  gave  neither  party  any  right  over  the  property  of  the 
other,  except  when  the  wife  passed  in  manwrn,  and  then  all  that  she 
had  belonged  to  the  husband.  For  the  meaning  of  individua  com- 
pare Tacitus,  ilnn.  vLlO,  'apudCapreasindimdui'  (never  parted). 

2.  Jus  antem  potestatis,  quod  in  2.  The  power  which  we  have  over 
libcros  habemus,  proprium  est  oi-  our  children  is  peculiar  to  the  citizens 
vium  Bomanorum  ;  nulli  enim  alii  of  Rome ;  for  no  other  people  have  a 
sunt  homines,  qui  talem  in  Hberos  power  over  their  children,  such  as  we 
habeant    potestatem,    qualem    nos  nave  over  ours. 

habemus. 

Gai.  i.  55. 

Gains  mentions  the  Galatas  as  being  reported  to  have  had  a 
similar  institution.     (See  also  Galatians  iv.  1.) 

3.  Qui  igitur  ex  te  et  uxore  tua  3.  The  child  bom  to  you  and  your 
nascitur,  in  tua  potestate  est :  item  wife  is  in  your  power.  And  so  is  the 
qui  ex  ^lio  tuo  et  uxore  ejus  nas-  child  born  to  your  son  of  his  wife,  that 
citur,  id  est  nepos  tuus  et  neptis,  is,  your  grandson  or  granddaughter ;  so 
seque  in  tua  sunt  potestate,  et  pro-  are  your  great-grandchildren,  and  all 
nepos  et  proneptis  et  deinceps  ce-  your  other  descendants.  But  a  child 
teri.  Qui  tamen  ex  filia  tua  nascitnr,  born  of  your  daughter  is  not  in  your 
in  tua  potestate  non  est,  sed  in  patris  power,  but  in  the  power  of  its  own 
ejus.  father. 

If  a  woman,  although  she  was  not  in  the  power  of  her  husband, 
had  children,  they  were  not  in  her  power ;  and  hence,  as  she 
could  have  no  descendants  in  her  power,  it  was  said,  mnlier  f ami- 
lice  sucB  et  caput  et  finis  eat,  i.e.  her  family  ended  with  herself. 
(D.  1.  16.  195.  5.) 

Tit.  X.    DE  NUPTIIS. 

Justas  autem  nuptias  inter  se  ci-  Boman  citizens  form  the  tie  of  law- 

ves  Romani  contrahunt,  qui  secun-  ful  marriage  with  each  other  when  they 

dum  prrecepta  legum  coeunt,  mas-  are  united  according  to  law,  the  males 

cuU  quidem  puberes,  feminse  autem  having  attained  the  age  of  puberty,  and 

viripotentes,  sive  patresfamilias  sint  the  females  a  marriageable  age,  whether 

sive   filiifamilias,   dum  tamen  filii-  they' ase patresfamilicLS or filHfamilias; 

familias     et     consensum     habeant  but,  if  the  latter,  they  must  first  obtain 

parentum,     quorum     in    potestate  the   consent  of  their  ascendants,   in 

sunt.      Nam    hoc    fieri    debere    et  whose    power  they    are.      For    both 

civilis  et  naturalis  ratio  suadet  in  natural  reason  and  the  law  require  this 

tantum,  ut  jussum  parentis  prsece-  consent ;  so  much  so,  indeed,  that  it 

dere  debeat.  Unde  quoesitum  est,  an  ought  to  precede  the  marriage.   Hence 

furiosi  filia  nubere  aut  furiosi  filius  the  question  has  arisen,  whether  the 

iixorem   ducere  possit?       Cumque  daughter  of  a  madman  could  be  married, 

super   filio   variabatur,   nostra  pro-  or  his  son  marry.     And  as   opinions 

cessit   decisio,   qua  permissmn   est  were  divided  as  to  the  son,  we  decided 

ad    exemplum    nlisB    furiosi    filium  that   as  the  daughter  of  a  madman 

quoquc  posse  et  sine  patris  inter-  might,  so  may  the  son  of  a  madman 

ventu    matrimonium    sibi  copulare  marry  without  the  intervention  of  the 

secundum   datum  ex    constitutione  father,  according  to  the  mode  estab- 

modum.  lishod  by  our  constitution. 

C.  v.  4.  25. 

In  the  earliest  times  of  Roman  law  there  were  three  modes  of 
forming  the  tie  of  marriage  :  first,  confarreatio ,  a  religious  cere- 
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mony,  in  which  none  but  those  to  whom  the  jus  sacrvTn  was  open 
could  take  part ;  secondly,  coemptio,  a  fictitious  sale,  in  which  the 
wife  was  sold  to  the  husband ;  and  lastly,  usuSy  i.e.  cohabitation 
with  the  intention  of  forming  a  marriage.  (Gai.  1. 110-114.)  All 
three  modes  had  the  same  effect  on  the  position  of  the  wife.  She 
always  passed  in  manuTn  viri.  (See  Introd.  sec.  46.)  This  in- 
cident of  marriage  was  attached  to  the  marriage  by  mere  cohabi- 
tation and  lapse  of  time,  on  the  analogy  of  the  ownership  which  was 
acquired  in  a  thing  by  uninterrupted  possession.  It  was,  however, 
open  to  the  wife  to  *  break  the  use  * ;  to  prevent,  that  is,  her  husband 
gaining  complete  power  over  her  by  lapse  of  time :  the  law  of  the 
Twelve  Tables  declared  that,  if  the  wife  absented  herself  from  her 
husband  for  three  nights  in  the  year,  the  usiis  should  be  inter- 
rupted, and  she  should  reinain  in  her  own  familia,  and  not  pass 
into  that  of  her  husband.  This  was  considered  so  much  more 
advantageous  to  the  wife,  as  by  passing  into  the  manus  she  occu- 
pied the  position  of  a  daughter  in  the  power  of  her  husband,  and 
all  her  property  belonged  to  him,  that,  even  in  the  latter  days  of 
the  republic,  almost  all  mamages  were  formed  without  the  wife 
passing  into  the  maniis  of  her  husband.  In  the  time  of  Justinian 
she  never  did  so,  and  the  whole  distinction  of  the  effect  of  different 
modes  of  marriage  had  been  long  obsolete.  The  nupticc  were 
equally  justce  whether  the  wife  passed  in  Tnanum  or  not.  A  wife 
wlio  did  not  pass  in  manum  and  who  was  not  emancipated  re- 
mained in  the  power  of  her  father,  and  so  she  remained,  except  in 
regard  to  the  sacred  rites  of  her  husband's  family,  when  the 
marriage  was  by  confarreatio  under  a  law  passed  in  the  time  of 
Tiberius.  (Gai.  i.  136.)  The  wife  who  passed  in  rrianum  was 
termed  a  materfainilias ;  the  wife  not  in  manu  was  distinguished 
as  matrona  until  matrona  came  to  be  used  for  all  married  women. 
(Cic.  Top.  c.  3 ;  AuL.  Gell.  Noct.  Attic.  18.  6.) 

At  no  time  did  these  .different  modes  of  being  married  form  part 
of  the  real'tie  of  marriage  ;  they  only  decided,  when  the  tie  of  mar- 
riage was  formed,  what  should  be  the  position  of  the  wife.  Neither 
were  the  religious  ceremonies  nor  the  nuptial  rites  anything  more 
than  accessories  of  that  which  created  the  oinding  relation  between 
the  parties.  The  tie  itself  was  constituted  by  the  consent  of  the 
parties — by  their  intention  to  become  man  and  wife — being  ex- 
pressed and  manifested ;  and  the  mode  in  which  it  was  necessary 
the  manifestation  should  take  place  was  that  the  woman  should 
pass  into  her  husband's  possession.  A  man  and  woman  were  not 
married  because  they  lived  together,  unless  they  had  the  inten- 
tion to  be  married  Nwptias  non  concuhitus  sed  conaenana  facit 
(D.  XXXV.  1.  15.)  Neither  was  the  mere  expression  of  a  consent 
sufficient  to  constitute  a  marriage.  There  must  be  an  actual  or 
constructive  passing  of  the  woman  into  the  possession  of  the  man. 
The  ordinary  sign  of  this  was  that  she  was  received  into  the  hus- 
band's house,  in  domum  deduci ;  but  this  was  only  the  usual  and 
most  patent  sign,  and  any  other  clear  indication  was  accepted.    If, 
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for  example,  the  parties  were  both  personally  present  and  formally 
consented,  the  woman  was  taken  to  have  placed  herself,  or  been 
placed  if  she  was  in  manu,  in  the  possession  of  the  man  (C.  v. 
17.  11),  and  the  marriage  tie  was  formed  ;  while,  on  the  other 
hand,  a  marriage  could  not  be  efTected  by  a  mere  written  consent 
between  persons  not  present  together,  as  by  letter  (D.  xxiii.  2.  5), 
without  the  woman  passing  into  the  man's  possession  by  some 
separate  distinct  act,  such  as  being  received  into  his  house. 

In  order  that  the  marriage  might  have  the  effect  oi  jusUg 
nuptice,  it  was  necessary  that  three  conditions  should  be  fulfilled. 

1.  There  must  be  the  consent  of  the  parties  duly  manifested ; 

2.  The  parties  must  be  puheres,  i.e.  the  man  must  be  fourteen  and 
the  woman  twelve  years  of  age  ;  and  3.  They  must  have  the  con- 
nubium^  or  legal  power  of  contracting  marriage,  which  may  be 
regarded  under  three  heads : — 1.  Under  the  old  law  both  parties 
were  required  to  be  citizens,  or  to  have  had  so  much  of  citizenship 
given  them  as  would  enable  them  to  form  jvstcB  nuptice.  Various 
changes  were  made  on  this  head,  which  will  be  noticed  under  sec- 
tion 11  of  this  Title.  2.  They  must  not  stand  within  the  prohi- 
bited degrees  of  relationship ;  what  these  were  is  discussed  in  the 
following  paragraphs  of  this  Title.  3.  If  under  the  power  of  any 
one,  they  must  nave  obtained  that  person's  consent.  The  husband 
was  obliged,  even  though  in  his  grandfather's  power,  to  obtain  his 
father's  consent  also  (D.  xxiii.  2. 16. 1) ;  otherwise  the  grandfather 
could  have  eventually  increased  the  number  of  the  father's  family 
without  consulting  him  (D.  i.  7.  7),  which  it  was  against  the  spirit 
of  the  law  to  allow,  as  no  one  could  have  a  new  sutus  herea  forced 
on  him  by  agnation  against  his  will.     (See  Tit.  11.  7.) 

The  same  reason  had  caused  the  doubt  adverted  to  in  the  text, 
whether,  even  if  the  father  was  incapable  of  giving  his  consent, 
the  son  could  introduce  new  members  into  his  father's  family. 
This  did  not  apply  to  the  daughter,  who  could  not  introduce  new 
members  into  her  father's  family.  Justinian,  in  the  Code,  pre- 
scribed the  mode  in  which  marriage  might  be  validly  made  either 
by  the  son  or  daughter  of  a  madman.  The  son  or  daughter  of 
the  madman  was  to  submit  the  proposed  marriage  to  be  approved, 
and  the  gift  to  the  wife  and  the  doa  to  be  fixed,  by  the  proifectus 
urbi  at  Constantinople,  by  the  prceses  or  bishop  of  the  city  in  the 
provinces,  in  the  presence  of  the  curator  of  the  madman  and  his 
principal  relations.  Marcus  Aurelius  had  previously  provided  for 
the  case  of  children  of  imbecile  persons,  dementes.  (C.  v.  4. 
25.)  Where  the  rights  of  the  paterfamilias  were  not  in  question, 
as  when  the  son  was  emancipated,  it  was  not  necessary  to  have 
the  father's  consent.     (D.  xxiii.  2.  25.) 

If  the  persons,  whose  consent  was  necessary,  did  not  give  it,  the 
marriage  was  absolutely  void,  and  therefore  no  subsequent  consent 
could  ratify  it.  Thus  Justinian  says  here  that  the  consent,  jn^sum 
(a  word  denoting  the  authority  of  the  paterfamilias) ,  must  precede 
the  marriage.     It  was  not,  however,  necessary  that  the  tioiisent 
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should  be  expressly  given.  If  the  paterfamilias  knew  of  the  mar- 
riage and  did  not  oppose  it,  his  assent  was  presumed  (C.  v.  4.  5); 
and  if  he  was  absent  or  a  captive  for  three  years,  his  children 
might  form  a  marriage  which  he  could  not  afterwards  disapprove  of. 
(D.  xxiii.  2. 9. 10.)  If  both  or  either  of  the  parties  were  impuberes 
at  the  time  of  the  marriage,  the  marriage,  though  then  invalid, 
became  valid  by  their  living  together  with  the  intention  of  being 
married  after  puberty  was  attained    (D.  xxiii.  2.  4.) 

1.  Ergo  non  omnes  nobis  uxores  1.  We  may  not  marry  every  woman 
duoere  licet :  nam  quarundam  nup-  without  distinotion :  for  with  some, 
tiis  abstinendum  est.  Inter  eas  enim  marriage  is  forbidden.  Marriage  can- 
personas,qu8Bparentumliberorumve  not  be  contracted  between  persons 
locum  inter  se  optinent,  nuptise  standing  to  each  other  in  the  relation 
contrahi  non  possunt,  veluti  inter  of  ascendant  and  descendant,  as  be- 
patrem  et  filiam  vel  avum  et  nep-  tween  a  father  and  daughter,  a  grand- 
tern  vel  matrem  et  filiam  vel  aviam  father  and  his  granddaughter,  a  mother 
et  nepotem  et  usque  ad  infinitum :  and  her  son,  a  grandmother  and  her 
et  si  tales  personse  inter  se  coierunt,  grandson  ;  and  so  on,  ad  infinitum, 
nefarias  atque  incestas  nuptias  con-  And,  if  such  persons  unite  together, 
traxisse  dicuntur.  Et  hsec  adeo  ita  they  only  contract  a  criminal  and  in- 
sunt,  ut,  quamvis  per  adoptionem  cestuous  marriage ;  so  much  so,  that 
parentum  liberorumve  loco  sibi  esse  ascendants  and  descendants,  who  are 
coeperint,  non  possint  inter  se  matri-  only  so  by  adoption,  cannotintermarry ; 
monio  jungi,  in  tantum,  ut  etiam  and  even  after  the  adoption  is  dissolved 
dissoluta  adoptione  idem  juris  ma-  the  prohibition  remains.  You  cannot, 
neat:  itaque  ecun,  quae  tibi  per  ad-  therefore,  marry  a  wom^  who  has  been 
optionem  filia  aut  neptis  esse  cceperit,  either  your  daoghW  or  granddaughter 
non  poteris  uxorem  ducere,  quamvis  bj^  adoption,*  although  you  may  have 
eam  emancipaveris.  emancipated  her* 

Gal  L  68,  69. 

When  two  persons  were  related  by  being  agnati  to  each  other, 
they  were  exactly  in  the  same  relative  position,  so  far  as  regarded 
the  power  of  marrying,  as  if  they  had  oeen  related  in  the  same 
degree  by  blood.  If  the  tie  of  agnatio  was  dissolved  by  emanci- 
pation, the  tie  of  blood,  if  any,  would  of  course  remain,  and  be  a 
bar  to  marriage ;  but  if  there  was  no  tie  of  blood,  that  is,  if  one 
of  the  parties  had  entered  the  family  by  adoption,  then,  if  the 
emancipated  person  had,  while  the  agnatio  subsisted,  occupied 
the  position  of  ascendant  or  descendant  to  the  other  person,  mar- 
riage was  forbidden,  but  if  that  of  a  collateral,  it  was  allowed. 


2.  Inter  eas  quoque  personas,  qusB 
ex  transverso  gradu  cognationis  jun 
guntur,  est  qusedam  similis  observa- 
tio,  sed  non  tanta.  Sane  enim  inter 
fratrem  sororemque  nuptise  prohi- 
bitaB  sunt,  sive  ab  eodem  patre  ea- 
demque  matre  nati  fu&rint,  sive  ex 
altenitro  eonim.  Sed  si  qua  per  ad- 
optionem soror  tibi  esse  coeperit, 
quamdiu  quidem  constat  adoptio, 
sane  inter  te  et  eam  nuptise  coiisistere 
non  possimt :  c\im  vero  per  emanci- 
pationem  adoptio  dissoluta  sit,  pot- 


2.  There  are  also  restrictions,  though 
not  so  extensive,  on  marriage  between 
collateral  relations.  A  brother  and 
sister  are  forbidden  to  msury,  whether 
they  are  the  children  of  the  same  father 
and  mother,  or  of  one  of  the  two  only. 
And,  if  a  woman  becomes  your  sister 
by  adoption,  so  long  as  the  adoption 
subsists,  you  certainly  cannot  marry 
her  ;  but  if  the  adoption  is  destroyed 
by  emancipation,  you  may  marry 
her ;  as  you  may  also,  if  you  your- 
self are  emancipated.    Hence  it  fol- 
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eris  earn  nxorem  duoere :  sed  et  si  lowe^  that  if  a  man  would  adopt  his 

tu  emancipatus  fueris,  nihil  est  im-  son-in-law,  he  ought  first  to  emanoi- 

pedimento  nuptiis.  Et  ideo  constat,  pate  his  daughter ;  and  if  he  would 

si    quis    generum    adoptare    velit,  adopt  his  daughter-in-law,  he  ought 

dehere     eum     ante     filiam    suam  previously  to  emancipate  his  son. 
emancipare :  et  si  quis  velit  nurum 
adoptare,  dehere  eum  ante  filium 
emancipare. 

Gal  i.  60,  61 ;  D.  xxiil  2. 17.  L 

To  adopt  a  son-in-law  would  be  to  make  him  brother  by  ag- 
nation of  his  own  wife.  Should  therefore  the  adoption  take 
place  before  the  emancipation  of  the  daughter  the  previous  mar- 
riage would  be  invalidated.     (D.  xxiii  2.  6.) 

3.  Fratris  vel  sororis  filiam  uzo-  3.  A  man  may  not  marry  the 
rem  ducere  non  licet.  Sed  nee  nep-  daughter  of  a  brother  or  a  sister,  nor 
tem  fratris  vel  sororis  ducere  ^uis  the  granddaughter,  although  she  is  in 
potest,  quamvis  quarto  gradu  smt.  the  fourth  degree.  For  when  we  may 
Cujus  enim  filiam  uzorem  ducere  not  marry  the  daughter  of  any  person, 
non  Hcet,  ejus  neque  neptem  per-  neither  may  we  marry  the  grand- 
mittitur.  Ejus  vero  mulieris,  quam  daughter.  But  there  does  not  appear 
pater  tuus  adoptavit,  filiam  non  to  be  any  impediment  to  marrying  the 
yideris  impediri  uxorem  ducere,  quia  daughter  of  a  woman  whom  your 
neque  naturab'  neque  civih  jure  tibi  father  has  adopted  ;  for  she  is  not  con- 
conjungitur.  nected  with  you  either  by  natural  or 

civil  law. 
D.  xxiii.  2.  12.  4. 

In  the  direct  line  every  degree  represents  a  generation.  The 
son  is  in  the  first  degree  with  respect  to  his  father ;  the  grandson 
in  the  second  with  respect  to  his  grandfather.  In  the  collateral 
line  the  generations  are  taken  first  up  to,  and  then  down  from,  the 
common  ancestors.  For  instance,  first  cousins  are  in  the  fourth 
degree.  From  either  cousin  to  his  father  is  one  degree,  from  the 
father  to  the  grandfather  is  another,  from  the  grandfather  to  the 
father  of  the  other  cousin  is  a  third,  and  from  that  father  to  that 
cousin  is  a  fourth. 

The  marriage  oi  a  man  with  his  brother's  daughter  had  been 
legalised  in  favour  of  Claudius  and  Agrippina  (Suet,  in  Claud.  26 ; 
Gai.  i  62) ;  but  prohibited  by  Constantine.  (Cod.  Theod.  i.  2.) 
Marriage  with  a  sister's  daughter  was  never  allowed. 

The  children  of  a  lawful  marriage  never  followed  the  family  of 
the  mother,  and  therefore,  though  she  was  adopted,  remained  as 
they  were  before.  But  of  course  a  daughter  could  not  have  mar- 
ried an  adopted  son's  son. 

4.  Duorum  autem  fratrum  vel  4.  The  children  of  two  brothers  or 
sororum  liberi  vel  fratris  et  sororis  two  sisters,  or  of  a  brother  and  sister, 
jungi  possunt.                                          may  marry  together. 

D.  xxiii.  2.  3. 

The  marriage  of  first  cousins,  forbidden  by  preceding  emperors, 
had  again  been  legalised  by  Arcadius  and  Honorius.    (C.  v.  4. 19.) 

6.  Item  ami  tarn,  licet  adoptivam,  5.  So,  too,  a  man  may  not  marry 

uxorem  ducere  non  licet,  item  ma-     his  paternal  aunt,  even  though  she  is 
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terteram,  qnia  parentum  loco  ha- 
bentur.  Qua  ratione  verum  est, 
magnam  quoque  amitam  et  mater- 
teram  magnam  prohiberi  uxorem 
ducere. 


so  only  by  adoption ;  nor  his  maternal 
aunt ;  because  they  are  regarded  as 
being  in  the  place  of  ascendants.  For 
the  same  reason,  no  person  may  marry 
his  great-aunt,  either  paternal  or  ma- 
ternal. 


Gai.  i.  62  ;  D.  xxiii.  2.  17.  2. 

It  was  of  course  only  possible  to  be  in  the  same  family  with 
an  adopted  aunt  on  the  father's  side.  A  mother's  sister  by  adop- 
tion would  be  in  the  family  to  which  the  mother  belonged  by 
birth,  whereas  the  nephew  would  be  in  the  family  of  the  father, 
and  therefore  adoptivam  is  added  to  amitam  only,  not  to  mater- 
teram.. 

Every  person  in  the  first  degree  from  a  common  ancestor  was 
considered,  so  far  as  regarded  marriage,  in  the  position  of  that 
ancestor.  Thus  an  aunt,  being  in  the  Erst  degree  from  the  grand- 
father, the  common  ancestor,  was  looked  upon  as  standing  in  the 
place  of  that  grandfather  {parentis  loco  habetur),  and  could  not 
therefore  marry  her  nephew.  A  cousin  would  be  in  the  second 
degree  from  the  common  ancestor,  and  therefore  proximity  would 
not  be  a  bar  to  the  union. 


6.  Adfinitatis  quoque  venera- 
tione  quarundam  nuptiis  absti- 
nere  necesse  est.  Ut  ecce  privignam 
aut  nurum  uxorem  ducere  non  licet, 
quia  utrffique  filisB  loco  sunt.  Quod 
scilicet  ita  accipi  debet,  si  fuit 
nurus  aut  privigna  :  nam  si  adhuc 
nurus  est,  id  est  si  adhuc  nupta 
est  filio  tuo,  alia  ratione  uxorem 
eam  ducere  non  poteris,  quia  eadem 
duobus  nupta  esse  non  potest :  item 
si  adhuc  privigna  tua  est,  id  est  si 
mater  ejus  tibi  nupta  est,  ideo  eam 
nxorem  ducere  non  poteris,  quia 
duas  uxores  eodem  tempore  habere 
non  hcet. 


6.  There  are,  too,  other  marriages 
from  which  we  must  abstain,  from 
regard  to  the  ties  created  by  marriage ; 
for  example,  a  man  may  not  marry  nis 
wife's  daughter,  or  his  son's  wife,  for 
they  are  both  in  the  place  of  daughters 
to  him  ;  but  this  must  be  understood 
to  mean  those  who  have  been  our  step- 
daughters or  daughters-in-law ;  for  if 
a  woman  is  still  your  daughter-in-law, 
that  is,  if  she  is  still  married  to  your 
son,  you  cannot  marry  her  for  another 
reason,  as  she  cannot  be  the  wife  of 
two  persons  at  once.  And  if  your  step- 
daughter is  still  your  stepdaughter, 
that  is,  if  her  mother  is  still  married 
to  you,  you  cannot  msurry  her,  because 
a  person  cannot  have  two  wives  at  the 
same  time. 

Gai.  i.  68. 

Afinitas  is  the  tie  created  by  marriage  between  each  person 
of  the  married  pair  and  the  kindred  of  the  other. 

7.  Socrum  quoque  et  novercam  7.  Again,   a  man  is  forbidden  to 

prohibitum  est  nxorem  ducere,  quia    niarry  his  wife's  mother,  and  his  father's 
matris  loco  sunt.     Quod  et  ipsum    wife,  because  they  hold  the  place  of 

mothers  to  him;  a  prohibition  which 
can  only  operate  when  the  affinity  is 
dissolved  ;  for  if  your  stepmother  is 
Btill  your  stepmother,  that  is,  if  she  is 
still  married  to  your  father,  she  would 
be  prohibited  from  marrying  you  by 
the  common  rule  of  law,  whi<3i  forbids 

d2 


dissolutademum  adfinitate  procedit ; 
alioquin  si  adhuc  noverca  est,  id 
est  si  adhuc  patri  tuo  nupta  est, 
communi  jure  impeditur  tibi  nubcre, 
quia  eadem  duobus  uupta  esse  non 
potest  :  item  si  adhuc  socrus  est,  id 
est  si  adhuc  fiha  ejus  tibi  nupta  est. 
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ideo  impcdiuntur  nuptisD,  quia  duas    a  woman  to  have  two  husbands  at  the 
uzores  habere  non  potes.  same  time.     So  if  your  wife's  mother 

is  still  your  wife's  mother,  that  is,  if 
her  daughter  is  still  married  to  you, 
you  cannot  marry  her,  because  you 
cannot  have  two  wives  at  the  same 
time. 

Gai.  i.  63. 

The  Institutes  do  not  notice  the  marriage  of  a  brother  and 
sister-in-law.  It  was  permitted  up  to  the  time  of  Constantine, 
who  forbad  it.  (Cod.  Theod.  i.  2.)  The  prohibition  was  renewed 
by  Valentinian,  Theodosius,  and  Arcadius.     (C.  v.  5.  5.) 

8.  Mariti  tamen  fiHus  ex  alia  8.  The  son  of  a  husband  by  a  former 
uxore  et  uxoris  filia  ex  alio  marito,  wife,  and  the  daughter  of  a  wife  by  a 
vel  contra,  matrimoniiun  recte  con-  former  husband,  or  the  daughter  of  a 
trahtmt,  licet  habeanb  fratrem  so-  husband  by  a  former  wife,  and  the  son 
roremve  ex  matrimonio  postea  con-  of  a  wife  by  a  former  husband,  may 
tracto  natos.  lawfully  contract  m  arriage,  even  though 

they  have  a  brother  or  sister  bom  of 
the  second  marriage. 

9.  Si  uxor  tua  post  divortium  ex  9.  The  daughter  of  a  divorced  wife 
alio  filiam  procreaverit,  heec  non  est  by  a  second  husband  is  not  your  step- 
quidem  privigna  tua,  sed  Julianus  daughter  ;  and  yet  Julian  says  we 
hujusmodi  nuptiis  abstinere  debere  ought  to  abstain  from  such  a  marriage, 
ait :  nam  nee  sponsam  fihi  nurum  For  the  woman  betrothed  to  your  son 
esse  nee  patris  sponsam  novercam  is  not  your  daughter-in-law  ;  nor  is  the 
esse,  rectius  tamen  ct  jure  facturos  woman  betrothed  to  you  your  son's 
eos,  qui  hujusmodi  nuptiis  se  ab-  stepmother ;  and  yet  it  is  more  decent 
stinuerint.                                                 and  more  in  accordance  with  law  to 

abstain  from  such  marriages. 

D.  xxiii.  2. 12.  1,  et  seq. 

The  sponsalia  constituted  in  no  way  a  binding  tie.  They 
were,  as  far  as  law  went,  mutual  promises  to  contract  a  tie. 
Sponsalia  sunt  sponsio  et  repromissio  nuptiarum  fxUurarwm. 
(D.  xxiii.  1.  1.)  All  that  was  necessary  was,  that  the  parties,  and 
their  respective  patresfamilias,  should  consent,  and  that  the  be- 
trothed should  have  attained  the  age  of  seven  years.  Either  party 
wishing  to  renounce  the  engagement,  which,  by  law,  was  always 
permissible,  could  do  so  by  announcing  the  wish  in  these  words — 
conditione  tua  non  utor,  and  forfeiting  the  arrhcv,  i.e.  tilings 
given  as  earnest  or  security  that  the  promise  should  be  kept,  if 
any  had  been  given.  Hence  it  could  only  be  custom  founded  on 
a  respect  for  boni  mores  that  prevented  a  father  marrying  his 
son's  betrothed,  or  a  son  his  father's. 

10.  niud  certum  est,  serviles  10.  It  is  certain  that  the  relation- 
quoque  cognationes  impedimento  ships  of  slaves  are  an  impediment  to 
esse  nuptiis,  si  forte  pater  et  marriage,  if  the  father  and  daughter, 
fiUa  aut  frater  et  soror  manumissi  or  brother  and  sister,  as  the  case  may 
fuerint.  be,  have  been  eufraiichiscd. 

D.  xxiii.  2.  14.  2. 

The  union  of  slaves,  contuberniuvi,  was  not  recognised  in  law 
as  a  marriage,  but  still  the  law  did  not  permit  natural  ties  to  be 
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violated  in  the  case  of  slaves,  any  more  than  in  the  case  of  the 
issue  of  conciibinai^e;  or  that  of  illicit  commerce.  (C.  v.  4.  4.) 
Of  course  a  manumission  must  have  taken  place,  or  there  could 
be  no  question  of  nuptice  ;  but  if  slaves  were  freed,  then,  although 
competent  to  contract  a  marriage,  they  were  bound  by  the  ties  of 
blood,  and  could  not  marry  any  one  connected  with  them  by  close 
natural  relationship. 

11.  Sunt  ct  alioe  perscnae,  quae  11.  There  are  other  persons  also 
propter  diversan  rationes  nuptias  between  whom  marriage  is  prohibited 
contrahere  prohibentur,  quas  in  li-  for  different  reasons,  which  we  have 
bris  digestorum  seu  pandectarum  ex  permitted  to  be  enumerated  in  the 
veteri  jure  collectorum  enuraerari  books  of  the  Digest's  or  Pandects, 
permisimuB.  collected  from  the  old  law. 

D.  zziiL  2.  44.  pr.  and  1. 

The  reasons  referred  to  are  not,  like  the  preceding,  founded  on 
nearness  of  relationship  or  other  tie,  but  on  public  or  political 
grounds.  The pa^re.s  and  pleha  could  not  intermarry  till  the  lex 
Canuleia.  (b.c.  444.)  (See  Introd.  sec.  9.)  Nor  the  freebom  and 
freedmen  till  the  lex  Julia  et  Papia  Poppcea.  (A.D.  9.)  (D.  xxiil 
2.  23.)  This  law  prohibited  the  marriage  of  senators  with  freed- 
women,  but  allowed  that  of  other  freebom,  forbidding  at  the  same 
time  all  f reeljorn  to  marry  actresses  or  women  of  openly  bad  char- 
acter. (D.  xxiii.  2.  41.)  Constantine  extended  the  prohibition  as 
regarded  persons  of  high  rank  to  marrying  freewomen  of  the 
lowest  class,  humilea  abjectcBve  personce,  (C.  v.  27.  1.)  This  was 
repealed  by  Justinian.  (Nov.  117.  6.)  The  guardian  could  not 
marry  his  ward  before  she  was  twenty-six  years  of  age,  unless 
betrothed  or  given  to  him  by  her  father.  (D.  xxiii.  2.  66.)  The 
governor  of  a  province  could  not,  while  he  held  his  office,  marry 
a  native  of  that  province  (D.  xxiii.  2.  38.  57),  lest  he  should  abuse 
his  authority.  The  ravisher  could  not  marry  the  woman  he  vio- 
lated. (C.  ix.  13.  2.)  Nor  the  adulterer  his  accomplice.  (Nov. 
134.)     Nor  a  Jew  a  Christian.     (C.  i.  9.  6.) 

While  the  distinction  between  Latini  (coloniarii)  and  civea 
remained  in  force,  a  citizen  had  not  connubiuTri,  and  therefore 
could  not  contract  juatce  nuptice^  with  a  Latina  or  a  peregrina 
unless  he  received  permission  from  the  emperor  to  contract  justce 
nuptice  with  such  a  person,  a  permission  which  Gaius  tells  us  was 
often  accorded  to  Veterans.  (Gai.  i.  57  ;  Ulp.  Reg.  v.  4.)  But 
the  unauthorised  union  of  a  citizen  with  a  Latina  or  peregrina 
was  recognised  as  matrimonium,  though  not  as  justce  nuptial. 
The  wife  was  termed  in  such  a  case  injusta  uxor.  None  of  the 
rules  of  law  as  to  patria  potestas  and  doa  applied  to  such  a 
union,  but  the  breach  of  the  tie  would  be  looked  on  as  adultery. 
(D.  xlviii  5.  13.  pr.  1.) 

12.  Si  adversus  ea,  quae  diximus,  12.  If  persons  unite  themselves  in 
aliqui  coierint,  nee  vir  nee  uxor  contravention  of  the  rules  thus  laid 
Dec  nuptiflB  nee  matrimonium  neo  down,  there  is  no  husband  or  wife,  no 
dos  intellegitur.     Itaque  ii,  qui  ex  nuptials,   no  marriage,   nor  marriage 


38  LIB.  I.    TIT.  X. 

eo    coitu    nasctintnr,  in   potestate  portion,  and  the  dhildren  bom  in  snoh 

patris    non   sunt,   sed    tales    sunt,  a  connection  are  not  in  the  power  of 

quantum    ad    patriam    potestatem  the  father.     For,  with  regard  to  the 

pertiuet,  quales  sunt  ii,  quos  mater  power  of  a  father,   they  are  in  the 

vulgo  concepit.     Nam  nee  hi  patrem  position  of  children  conceived  in  pro- 

habere  inteUeguntur,  cum  his  etiam  stitution,  who  are  looked  upon  as  having 

incertus     est :    unde     solent     filii  no  father,  because  it  is  uncertain  who 

spurii  appellari,  vel  a  Grseca  voce  he  is ;  and  are  therefore  caJled  spurii, 

quasi  a-nopddrjv  conccpti,  vel  quasi  either  from  a  Greek  word  a-wopddriv, 

sine  patre  filiL     Sequitur  ergo,  ut  meaning  '  at  hazard,*  or  as  being  sine 

et  dissoluto  tali  coitu  nee  dotis  ex-  patre,  without  a  father.    On  the  disso- 

actioni  locus  sit.     Qui  autem  pro-  lution,  therefore,  of  such  a  connection, 

hibitas     nnptias    coeunt,    et    alias  there  can  be  no  claim  made  for  the 

poenas  patiuntur,   quse  saoris  con-  demand  of  a  marriage  portion.     Per- 

stitutionibus  continentur.  sons  who  contract  prohibited  marriages 

are  liable  also  to  further  penalties  set 
forth  in  our  imperial  constitutions. 

Gal  L  64  ;  D.  L  5.  23 ;  D.  xxiiL  2.  52. 

Under  the  head  of  stuprum  the  Romans  included  every  union 
of  the  sexes  forbidden  by  morality.  Different  punishments 
awaited  the  guilty  according  to  the  degree  of  crime  implied  in  the 
union.  (Cod.  v.  5.  4.)  But  the  law  recognised  and  regulated  in  con- 
cubinage (concubinatus)  a  permanent  cohabitation,  though  with- 
out  the  sanction  of  marriage,  between  parties  to  whose  marriage 
there  was  no  legal  obstacle.  In  every  case  where  such  an  obstacle 
existed,  unless  the  obstacle  was  one  merely  founded  on  public 
policy,  such  as  that  of  being  governor  of  a  province,  who  was  not 
permitted  to  marry  a  native  of  that  province,  the  law  intlicted  a 

tmnishment  on  parties  cohabiting  in  defiance  of  law.  During  the 
ater  Empire,  the  chief  incident  of  the  Roman  concubinatua, 
which  was  so  far  restricted  that  a  man  could  not  have  two  con- 
cubines at  once,  or  a  wife  and  a  concubine,  was,  that  the  children 
could  be  legitimatised,  and  so  placed  on  a  footing  with  the 
offspring  of  a  legal  marriage.  (See  next  section.)  Between  the 
formation  of  such  a  union,  and  the  contracting  of  a  legal  marriage, 
there  seems  to  have  been  no  difference  except  what  rested  in 
the  intention  of  the  parties.  If  two  persons  lived  together,  it  was 
the  intention  with  which  they  did  so  that  decided  whether  the 
union  was  concubinage  or  marriage.  Concubinam  ex  sola  anirrii 
deatinatione  cestimari  oportet  (D.  xxv.  7.  4.)  If  there  was  no 
affectio  maritalis,  no  intention  to  treat  the  woman  as  a  wife,  she 
was  not  a  wife.  Of  course,  practically,  the  question  of  consent 
was  seldom,  if  ever,  left  doubtful.  Generally  speaking,  an  instru- 
ment fixing  the  amount  settled  respectively  by  the  husband  and 
wife,  was  drawn  up,  and  the  consent  was  publicly  given  in  the 
presence  of  friends.  And  as  concubinage  was  a  dishonourable 
state,  the  presumption  in  favour  of  marriage,  when  the  woman 
was  of  honest  parentage  and  of  good  character,  was  very  strong. 
To  the  union  of  concubinage  none  of  the  incidents  of  marriage 
attached.  No  dos  could  be  asked  for,  no  donatio  was  made  by 
the  man :  the  children  were  not  in  the  power  of  the  father. 
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In  a  legal  marriage,  without  conventioinmanv/rriy  the  marriage 
portion  of  the  wife  {dos)  belonged  to  the  husband  during  the 
continuance  of  the  marriage.  In  early  times  his  power  over  the 
dos  was  unrestricted,  but  afterwards  successive  limitations  of  this 
power  were  introduced.  (See  Bk,  ii.  Tit.  7.  3 ;  Tit.  8.  pr.)  ITie 
settlement  on  the  wife  by  the  husband  {donatio  propter  nuptias) 
belonged,  during  the  marriage,  to  the  wife,  but  was  managed 
by  the  husband.  (See  Bk.  ii.  Tit.  7.  3.)  Divorce  was  always 
permitted  if  either  party  ceased  to  wish  to  preserve  the  tie  of 
marriage,  which  was  only  looked  on  as  a  contract  resting  on  mutual 
consent.  A  woman  in  manu  could  not  divorce  hersdf  from  her 
husband,  while  a  woman,  not  in  manu  but  in  the  potestas  of  her 
father,  might  be  divorced  from  her  husband  by  her  father,  though 
Marcus  Aurelius  forbad  the  father  to  exercise  his  power  except 
for  some  grave  reasons.  (Cod.  v.  17.  5.)  Unless,  however,  both 
parties  consented  to  a  divorce,  heavy  penalties  were  attached  to 
its  being  insisted  on  by  one  alone,  unless  any  of  the  grounds  for 
divorce  established  by  law,  such  as  adultery  or  criminal  conduct 
(Cod.  V.  17.  8),  could  be  shown  to  exist ;  and,  by  the  lex  Julia  de 
adulteriia,  the  fact  of  repudfation  had  to  be  established  by  the 
presence  of  seven  citizens  as  witnesses,  and  a  libeling  repudii. 
After  the  divorce  either  party  might,  after  a  fixed  interval,  marry 
again,  until,  at  a  late  period  of  Roman  law,  this  power  of  re- 
marriage was  curtailed  by  the  Theodosian  code.  (Cod.  Th.  iii.  16. 2.) 

13.  Aliquando  autem  evenit,  nt  13.  It    sometimes    happens    that 

liberi  quidem  statim,  ut  nati  simt,  children  who  at  their  birth  were  not  in 

in  potestate    parentum  non  fiant,  the  power  of  their  father,  are  brought 

postea  autem  redigantur  in  potes-  under  it  afterwards.     Such  is  the  case 

tatenL      Qualis    est    is,    qui    dum  of  a  natural  son,  who  is  given  to  the 

naturalis  fuerat,  postea  curisB  datus  curiae  and  then  becomes  subject  to  his 

potestati  patris  subicitur.     Kec  non  father's  power.     Again,  a  child  bom  of 

is,  qui  a  muliere  libera  procreatus,  a  free  woman,  with  whom  marriage 

cujus    matrimonium    minime   legi-  was  not  prohibited  by  any  law,  but 

bus    interdictum     fuerat,    sed     ad  with  whom  the  father  only  cohabited, 

quam   pater  consuetudinem   habu-  will  likewise  become   subject  to   the 

erat,  postea  ex  nostra  constitutione  power  of  his  father  if  at  any  time  aftor- 

dotalibusinstrumentiscompositis,  in  wards  dotal  instruments   are    drawn 

potestate   patris   efficitur :  quod  et  up  according  to  the  provisions  of  oigr 

alii  si  ex  eodem  matrimonio  fuerint  constitution.      And   this  constitution 

procreati,  similiter  nostra  constitutio  carries  with  it  the  same  result  as  to 

prsbuit.  any  other  children  who  may  be  subse- 
quently born  of  the  same  marriage. 

Gai.  i.  65 ;  C.  v.  27.  10. 

By  legitimation  the  offspring  of  concubinage  were  placed  in 
the  position  of  liberi  legitimi,  and  this  was  effected  in  three  ways : 
1.  By  oblation  to  the  curia ;  2.  By  the  subsequent  marriage  of 
the  parents  ;  and  3.  By  a  rescript  of  the  emperor,  a  mode  intro- 
duced by  Justinian  in  the  74th  Novel.  The  curia  was  the  class 
from  which,  in  provincial  towns,  the  magistrates  were  eligible. 
To  be  a  member  was  a  distinction,  but  an  onerous  one,  from  the 
expenses  and  burdens  attached  to  the  position.   In  order  to  prevent 
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the  order  decaying  through  unwillingness  to  incur  the  expenses 
attending  it,  Thcodosius  and  Valentinian  permitted  citizens, 
whether  themselves  members  of  the  curia  or  not,  to  present  their 
children  born  in  concubinage  to,  and  make  them  members  of,  the 
order  (Cod.  v.  27.  3),  by  which  they  became  legitimate,  and  the 
heirs  of  their  father.  This  mode  of  legitimation,  which  could, 
of  course,  only  be  adopted  when  the  parents  were  rich,  did  not, 
however,  make  the  children  complete  members  of  the  father's 
family.  They  became  his  legitimate  children,  but  gained  no 
new  relationship  or  right  of  succession  to  any  other  member  of 
his  family.     (0.  v.  27.  9.) 

Constantine  first  established  that  natural  children  should  be 
made  legitimate  by  the  subsequent  marriage  of  their  parent& 
Justinian  required  that  at  the  moment  of  conception  the  parents 
should  have  been  capable  of  a  legal  marriage ;  that  an  instru- 
ment settling  the  dos  {instrumentv/m  dotale\  or,  at  least,  attest- 
ing the  marriage  {inatnimentuTri  muptiale),  should  be  drawn 
up,  and  that  the  children  should  ratify  the  legitimation,  for  no 
one  was  made  legitimate  against  his  will     (Nov.  89.  11.) 

If  the  mother  was  dead  or  had  disappeared,  and  the  marriage 
was  thus  impossible,  Justinian  enacted  that  the  natural  children 
(if  there  was  no  legitimate  one)  might,  by  an  imperial  rescript, 
be  placed  in  the  position  they  would  have  held  ii  the  marriage 
had  taken  place ;  and  this  rescript  might  be  given  to  the  children 
after  the  father's  death,  if  the  father,  by  his  testament,  expressed 
his  wish  to  that  effect.     (Nov.  89.  9.  10.) 

The  readings  of  the  last  sentence  of  the  text  are  very  various, 
and  Buschke  inserts  non  before  fuerint  procreati ;  but  the 
meaning  of  the  passage  would  then  be  so  obscure  that  it  seems 
necessary  to  retain  the  reading  adopted  in  most  text& 


Trr.  XI.    DE  ADOPTIONIBUS. 

Non  solum  tamen  naturales  li-  Not  only  are  our  natural  children, 

beri  secundum  ea,  quse  diximus,  in    as  we  have  said,  in  our  power,  but 
potestate  nostra  sunt,  verum  etiam    those  also  whom  we  adopt, 
ii,  quos  adoptamus. 

Gai.  i.  97. 

Before  the  time  of  Justinian,  the  effect  of  adoption  (see  Introd. 
sec.  42)  was  to  place  the  person  adopted  exactly  in  the  position  he 
would  have  held  had  he  been  bom  a  son  of  the  person  adopting 
him.  All  the  property  of  the  adoptive  son  belonged  to  his  adop- 
tive father.  The  adoptive  son  was  heir  to  his  adoptive  father,  if 
intestate,  bore  his  name  (retaining,  however,  the  name  of  his  own 
gens  with  the  change  of  -lis  into  -anus,  as  Octavius,  Octavianus), 
and  shared  the  sacred  rites  of  the  family  he  entered. 

Naturales  liberi  is  here  opposed  to  adoptivi,  not,  as  in  the 
last  Title,  to  legitimi. 
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1.  Adoptio  autem  duobus  modis  I.  Adoption  takes   place  in   two 

fit,  aut  principali  rescripto  ant  im-  ways,  either  by  imperial  rescript,  or 

perio  msbgistratus.    Imperatoris  auc-  by  the   authority  of  the   magistrate, 

toritate  adoptainus  eos  easve,  qui  The  imperial  rescript  gives  power  to 

quseve  sui  juris  sunt.     Quae  species  adopt  persons  of  either  sex  who  are 

adoptionis  dicitur  adrogatio.     Im-  ^uijuna;  and  this  species  of  adoption 

perio   magistratus    adoptamus   eos  is  called  arrogation.    By  the  authority 

ea^sve,  qui  queeve  in  potestate  pa-  of  the  magistrate  we  may  adopt  per- 

rcntiun  simt,  sive  primum  gradum  sons  of  either  sex  in  the  power  of  an 

liberorum  optineant,  qualis  est  fiUus  ascendant,  whether  in  the  first  degree, 

filia,  sive  inf eriorem,  qualis  est  nepos  as  sons  and  daughters,  or  in  an  inferior 

neptis,  pronepos  proneptis.  degree,    as    grandchildren    or    great- 
grandchildren. 

Gai.  i.  98,  99. 

A  public  character  was  always  attached  in  ancient  Roman  law 
to  so  important  an  alteration  in  families  as  adoption.  (See  Introd. 
sec.  42.)  The  sanction  of  the  curice  was  probably  necessary  to 
its  validity,  when  the  family  of  a  member  of  the  curice  was 
affected.  If  the  person  adopted  was  sui  juris,  his  entry  into  a 
new  family  (arrogatio)  was  jealously  watched,  as  the  pontifices 
would  never  allow  it  where  there  was  any  likelihood  of  the  sacred 
rites  of  the  family  he  quitted  becoming  extinct  by  his  departure 
from  it.  The  form  of  gaining  the  consent  of  the  cv/rice  was  even 
continued  when  the  curice  were  only  represented  by  thirty  lictors, 
until  the  rescript  of  the  emperor  was  substituted  as  a  means  of 
effecting  arrogations. 

Whatwere  the  formsof  arrogation,  when  neitherthe  personarro- 
gated  nor  the  person  arrogating  belonged  to  the  body  oi  the  cv/rice, 
we  have  no  certain  knowledge  ;  but  we  may  guess  that  arrogation 
was  effected  by  a  fictitious  suit,  in  which  the  person  arrogated  was 
claimed  as  thechild  of  the  arrogator,and  let  judgment  go  by  default 

If  the  person  adopted  was  under  the  power  of  another,  the 
person  under  whose  power  he  was  had  to  release  him  from  that 
power,  which  he  did  by  selling  him  (mancipatio)  three  several 
times,  which  destroyed  his  own  patria  potestas  (see  Introd.  sec. 
42),  and  then  giving  him  up  to  the  adopting  parent  by  a  fictitious 
process  of  law,  called  *  in  jure  cessio*  in  which  he  was  claimed  and 
acknowledged  as  the  child  of  the  person  who  adopted  him,  and 
pronounced  to  be  so  by  the  magistrate  before  whom  the  proceeding 
was  held  {imperio  magistratus).  The  word  adoptio  was  common 
to  both  processes,  both  to  arrogatio,  said  by  Gains  to  be  derived 
from  rogo,  because  the  consent  of  the  person  arrogating,  of  the 
person  arrogated,  and  of  the  populus,  was  asked  (Gai.  i.  99), 
and  to  adoptio  in  its  more  limited  sense  of  the  adoption  of  a  person 
not  sui  juris.  For  the  ceremonies  previously  required  for  the 
adoption  of  a  person  alieni  juris,  Justinian  substituted  the  simple 
proceeding  or  executing,  in  presence  of  a  magistrate,  a  deed, 
declaring  the  fact  of  the  adoption — the  parties  to  the  adoption, 
that  is,  the  person  giving,  the  person  given,  and  the  person  re- 
ceiving, being  personally  present  to  give  their  consent.  But  it 
was  sufficient  if  the  consent  of  the  party  adopted  was  expressed  by 
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his  not  declaring  his  dissent — non  contradicente,    (C.  viii.  48. 11 ; 
Tit.  12.  8.) 


2.  Sed  hodie  ex  nostra  const!- 
tutione,  cum  filiusfoinilias  a  patre 
naturali  extraneae  persons  in  adop- 
tion em  datiir,  jura  potestatis  natnr- 
alis  patris  minime  dissolvnntur  nee 
quidquam  ad  patrem  adoptivum 
transit  nee  in  potestate  ejns  est, 
licet  ab  intestato  jura  successionis 
ei  a  nobis  tributa  sunt.  Si  vero 
pater  natoralis  non  extraneo,  sed 
avo  filii  sni  matemo,  vel  si  ipse 
pater  natnralis  fuerit  emancipatus, 
ctiajn  patemo,  vel  proavo  simili 
modo  patemo  vel  matemo  filium 
suum  dederit  in  adoptionem :  in  hoc 
casu  quia  in  nnam  personam  con- 
currunt  et  naturalia  et  adoptionis 
jura,  manet  stabile  jus  patris  adop- 
tivi,  et  naturali  vinculo  copulatum 
et  legitime  adoptionis  modo  constric- 
tum,  ut  et  in  familia  et  in  potestate 
hujusmodi  patris  adoptivi  sit. 


2.  But  now,  by  onr  constitution, 
when  a  filiusfcmiihas  is  given  in  adop- 
tion by  his  natural  father  to  a  stranger, 
the  power  of  the  natural  father  is  not 
dissolved ;  no  right  passes  to  the  adop- 
tive father,  nor  is  the  adopted  son  in 
his  power,  although  we  allow  such  son 
the  right  of  succession  to  his  adoptive 
father  dying  intestate.  But  if  a  natu- 
ral father  should  give  his  son  in  adop- 
tion not  to  a  stranger,  but  to  the  son's 
maternal  grandfather;  or,  supposing 
the  natiural  father  has  been  emanci- 
pated, if  he  gives  the  son  in  adoption 
to  the  son's  paternal  grandfather,  or 
to  the  son's  paternal  great-^andfather ; 
or  if  the  natural  father  gives  the  son 
in  adoption  to  the  son's  maternal  grand- 
father, then  in  these  cases,  as  the 
rights  of  nature  and  adoption  concur 
in  the  same  person,  the  power  of  the 
adoptive  father,  knit  by  natural  ties 
and  strengthened  by  a  legal  form  of 
adoption,  is  preserved  undiminished, 
so  that  the  adopted  son  is  both  in  the 
family,  and  in  me  power,  of  his  adop- 
tive father. 

C.  viii.  48. 10. 

The  change  made  by  Justinian  in  the  law  of  adoption  (C.  viii. 
48.  10)  completely  altered  its  character.  It  used  sometimes  to 
happen  under  the  old  law,  that  a  son  lost  the  succession  to  his  own 
father  by  being  adopted,  and  to  his  adoptive  father  by  a  subsequent 
emancipation.  Justinian  wished  to  remedy  this  effectually.  He 
therefore  provided  that  the  son  given  in  adoption  to  a  stranger, 
that  is,  any  one  not  an  ascendant,  should  be  in  the  same  position 
to  his  own  father  as  before,  but  gain  by  adoption  the  succession  to 
his  adoptive  father,  if  the  adoptive  father  died  intestate.  The 
adoptive  father  was  not,  however,  bound,  like  the  natural  father 
(Bk.  ii  Tit.  18),  to  leave  him  a  share  of  his  property,  if  he  made 
a  will  In  this  kind  of  adoption,  which  commentators  have  termed 
the  adoptio  minus  plena,  the  adoptive  son  still  remained  in  the 
family  of  his  natural  father ;  and  the  only  change  which  adoption 
caused  was,  that  he  acquired  a  right  of  succession  to  his  adoptive 
father,  if  intestate.     (Bk.  iii.  Tit.  1.  14.) 

When  the  person  to  whom  the  adoptive  son  was  given,  was 
one  of  his  own  ascendants,  then  the  old  law  was  permitted  to  regu- 
late the  effects  of  the  adoption,  and  the  adoption  in  this  case  was 
what  the  commentators  term  adoptio  plena.  The  adoptive  son 
entered  the  family  of  the  ascendant,  who  became  his  adoptive 
father.  A  grandson  was  not  naturally  in  the  same  family  with 
his  maternal  grandfather,  and  could  only  enter  the  family  of  his 
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maternal  ji^andfather  by  being  adopted.  If  he  had  been  bom  after 
his  father  had  been  emancipated,  he  would  not  be  in  the  same 
family  with  his  paternal  grandfather,  who  might  therefore  wish  to 
adopt  him.  It  was  even  possible  that  he  might  be  adopted  by  his 
own  father ;  for  if  born  before  his  father  was  emancipated,  his 
grandfather  might  have  emancipated  his  father  without  emancipat- 
ing him,  and  then  might  afterwards  have  given  him  in  adoption  to 
his  father. 

3.  Cum  autem  impubes  per  prin-  3.  When  any  one,  under  the  age  of 

cipale  rescriptum  adrogatur,  causa  puberty,  is  arrogated  by  imperifll  re- 
cognita  adrogatio  perniittitur  et  script,  the  arrogation  is  only  allowed 
exquiritur  causa  adrogationis,  an  when  inquiry  has  been  made  into  the 
honesta  sit  expediatque  pupiUo,  et  circumstances  of  the  case.  It  is  asked, 
cum  quibusdam  condicionibus  ad-  what  is  the  motive  leading  to  the  arro- 
rogatio  fit,  id  est  ut  caveat  adro-  gation,  and  whether  the  arrogation  is 
gator  personee  publicse,  hoc  est  honourable  and  expedient  for  the 
tabulario,  si  intra  pubertatem  pu-  pupil.  And  the  arrogation  is  always 
pillus  decesscrit,  restituturum  se  made  under  certain  conditions:  the 
bona  illis,  qui,  si  adoptio  facta  non  arrogator  is  obliged  to  give  security  to 
esset,  ad  successionem  ejus  venturi  a  public  person,  that  is,  a  notajry,  that 
essent.  Item  non  aHas  emancipare  if  the  pupil  should  die  within  the  age 
eos  potest  adrogator,  nisi  causa  of  puberty,  he  will  restore  aJl  the  pro- 
cognita  digni  emancipatione  fuerint  pcrty  to  those  who  would  have  suo- 
et  tunc  sua  bona  eis  reddat.  Sed  ceeded  him  if  no  adoption  had  been 
et  si  dccedcns  pater  eum  exhereda-  made.  Nor,  again,  can  the  arrogator 
verit  vel  vivus  sine  justa  causa  eum  emancipate  the  person  arrogated,  un- 
emancipaverit,  jubetur  quartam  par-  less,  on  examination  into  the  case,  it 
tem  ei  suorum  bonorum  relinquere,  appears  that  the  latter  is  worthy  of 
videlicet praeter bona, quse ad patrcm  emancipation;  and  then  the  arroga- 
adoptivumtranstulitet  quorum  com-  tor  must  restore  the  property  belong- 
modum  ei  adquisivit  postea.  ing    to  the    person  ne  emancipates. 

Also,  if  the  arrogator,  on  his  death- 
bed, has  disinherited  his  arrogated  son, 
or,  dining  his  life,  has  emancipated 
him  without  just  cause,  he  is  obliged 
to  give  up  to  him  the  fourth  part  of  all 
his  goods,  besides  what  the  son  brought 
to  him  at  the  time  of  arrogation,  or  has 
acquired  for  him  afterwards. 

Gai.  i.  102;  D.  i.  7.  18;  D.  xxxvin.  5.  13. 

Formerly  neither  women  nor  children  under  the  age  of  puberty 
could  be  arrogated.  Arrogation  was  first  permitted  m  the  case  of 
the  latter  by  Antoninus  Pius  (Ulp.  Reg.  viii.  5),  but  only  after  strict 
inquiry  had  been  made  into  the  circumstances  of  the  case.  When 
arrogation  by  imperial  rescript  was  introduced,  women  also  might 
be  arrogated.  (D.  i.  7.  21.)  Besides  the  general  inquiry  which 
took  place  in  every  case  of  adoption,  as  to  the  ages  of  the  parties, 
and  the  possible  injustice  to  other  members  of  the  family,  to  which 
the  introduction  of  a  new  member  might  give  rise,  in  the  case  of 
an  impubes  inquiry  was  made  whether  the  character  and  circum- 
stances of  the  proposed  arrogator  were  such  as  to  make  it  probable 
that  the  arrogation  would  be  beneficial  to  the  person  arrogated. 
Further,  certain  regulations  were  made,  designed  to  protect  the 
property  of  the  impubes^  which  were  briefly  as  follows : — 1.  If  the 
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aiTOf^ated  son  (lied  befoi'C  puberty,  the  arrogatorhad  to  restore  the 
property  of  the  sou  to  that  sou's  natural  heirs.  2.  If  the  arrogated 
son  was  disinherited  or  was  emancipated  without  good  reason  before 
puberty,  the  arrogated  son  received  back  all  his  own  property,  and 
also  received  one-fourth  of  the  property  of  the  arrogator,  called  the 
quartaD.  PiifOr  quarta  Antonina,  as  having  beentirst  required  by 
that  emperor.  3.  If  the  son  was  emancipated  before  puberty  for  a 
good  reason,  the  son  received  his  own  property  from  the  arrogator, 
but  nothing  more.  4.  Lastly,  if  the  arrogated  son,  on  attaining 
puberty,  wished  to  rescind  the  arrogation,  he  was  at  liberty  to  do  so, 
if  he  could  show  it  was  prejudicial  to  him.  Under  Justinian  arro- 
gated persons  and  persons  adopted  by  ascendants  were  treated  as 
cognati  in  the  succession  to  the  natural  father  (Bk.  iii.  Tit.  6.  3) ; 
and,  in  the  intestate  succession  to  the  arrogated  son,  the  arrogator 
was  postponed  to  the  children  and  brothers  and  sisters  of  the  arro- 
gated son  (Bk.  iii.  Tit.  10.  2),  and  the  arrogator  had  only  the 
usufruct  of  the  property  of  the  arrogated  son  while  the  arrogated 
son  was  living. 

There  is  some  little  doubt  when  arrogation  was  first  made  per 
rescriptv/m  principale.  However,  Ulpian  {Reg.  viii.  5)  expresses 
himself  too  plainly  to  admit  of  a  doubt  that  in  his  time  arrogation 
was  made  per  populum  (i.e.  by  the  curice  represented  by  lictors), 
and  not  by  imperial  licence.  He  further  adds,  that  arrogation  was 
only  made  at  Rome  (Reg.  viii.  4),  but,  of  course,  when  the  system 
of  permitting  it  by  imperial  rescript  was  adopted,  place  could  have 
nothing  to  do  with  arrogation. 

The  tabularii  here  spoken  of  were  public  notaries,  who  kept 
public  registers  (tabulce),  on  which  formal  acts  were  recorded. 

4.  Minorem  natu  non  posse  ma-  4.  A  younger  person  cannot  adopt 
jorem  adoptare  placet :  adoptio  enim  an  older  ;  for  adoption  imitates  na- 
naturam  imitatur,  et  pro  monstro  ture;  and  it  seems  unnatural,  that  a 
est,  ut  major  sit  filius  quam  pater,  son  should  be  older  than  his  father. 
Debet  itaque  is,  qui  sibi  per  adroga-  Any  one,  therefore,  who  wishes  either 
tionem  vel  adoptionem  filium  facit,  to  adopt  or  arrogate  a  son,  should  be 
plena  pubertate,  id  est  decem  et  the  elder  by  the  term  of  complete 
octo  annis  prsecedere.  puberty,  that  is,  by  eighteen  years. 

D.  i.  7.  16.  3  ;  D.  i.  7.  16 ;  D.  i.  7.  40.  1. 

As  long  as  the  required  number  of  years  intervened,  there  was 
no  further  positive  rule  as  to  age ;  but  it  being  in  the  discretion 
of  the  emperor  to  allow  arrogation  or  not,  there  was  generally  a 
disposition  to  refuse  it  unless  the  person  who  wished  to  adopt  was 
of  such  an  age,  or  in  such  physical  circumstances,  as  to  make  it 
improbable  he  should  have  children  of  his  own.  (D.  i.  7. 15.)  But 
unmarried  persons  might  adopt.     (D.  i.  7.  30.) 

The  legal  age  of  puberty  in  males  was  fourteen  ;  but  eighteen 
was  the  age  at  which  the  body  was  considered  to  be  fully  developed 
in  all  cases,  plena  pubertas. 

5.  Licet  autem  et  in  locum  ne-  6.  But  a  person  may  adopt  another 
potis  vel  neptis  vel  in  locum  prone-    as  grandson  or  granddaughter,  groat- 


LIB.  1.    TIT.  XI. 


45 


potis  yel  proncptis  vel  deinceps  grandson  or  great-granddaughter,  or 
adoptaro,  quamvis  filium  quis  non  any  other  descendant,  although  he  has 
habeat.  no  son. 

It  would  have  seemed,  without  express  enactment,  that  a 
person,  to  have  a  grandson  in  his  power,  must  have  or  have  had  a 
Bon,  as  the  sows  of  his  daughter  would  not  be  in  his  power.  But, 
as  we  know,  the  maternal  grandfather  might  adopt.  With  re- 
spect to  the  degrees  of  mamage,  it  sometimes  made  an  important 
difference  whether  a  person  was  adopted  as  a  son  or  grandson. 
The  natural  (i.e.  non-adoptive)  granddaughter,  for  instance,  of 
the  person  adopting  would  be  cousin  or  niece  of  the  person 
adopted,  according  as  he  was  adopted  as  a  grandson  or  son,  and 
might  marry  him  in  the  one  case,  and  not  in  the  other. 

6.  Et  tarn  filium  alienum  quis  6.  A  man  may  adopt  the  son  of 
in  locum  nepotis  potest  adoptare,  another  as  his  grandson,  and  the  grand- 
quam  nepotcra  in  locum  filii.  son  of  another  as  his  son. 

7.  Sed  si  quis  nepotis  loco  adop-  7.  If  a  man  adopts  a  grandson  to 
tet,  vel  quasi  ex  eo  filio,  qucm  habet  be  the  son  of  a  son  already  adopted, 
jam  adoptatimi,  vel  quasi  ex  illo,  or  of  a  natural  son  in  his  power,  the 
quern  naturalem  in  sua  potcstate  consent  of  this  son  ought  lirst  to  be 
habet :  in  eo  casu  et  filius  consen-  obtained,  that  he  may  not  have  a 
tire  debet,  ne  ei  invito  suus  heres  suua  heres  given  him  against  his  wilL 
adgnascatur.  Sed  ex  contrario  si  But,  on  the  contrary,  if  a  grandfather 
avus  ex  filio  nepotem  dat  in  ad-  gives  in  adoption  his  grandson  by  a 
optionem,  non  est  necesse  filium  son,  the  consent  of  the  son  is  not 
consentire.  necessary. 

D.  i.  7.  6.  10.  11 ;  D.  xxxiii.  i.  16.  1. 

A  grandson  could  be  adopted  either  generally,  when  he  was 
supposed  to  be  the  issue  of  a  deceased  son,  and  so  was  sud  juris 
at  the  death  of  the  grandfather ;  or  specially,  as  the  son  of  a  par- 
ticular son,  in  which  case  he  came  under  that  son's  power  when 
the  grandfather  died.  The  grandfather  could  at  his  pleasure 
diminish,  but  could  not  add  to,  the  number  of  his  son's  family : 
because  otherwise  the  son  would  have  had  a  suus  heres  (see  In- 
trod.  sec.  77)  forced  on  him  against  his  will,  to  take  a  share  of 
his  property. 


8.  In  plurimis  autem  causis  ad- 
similatur  is,  qui  adoptatus  vel  adro- 
gatus  est,  ei,  qui  ex  legitiino  iiiatri- 
monio  natus  est.  Et  ideo  si  quis  per 
imperatorem  sive  apud  prsetorem 
vel  apud  prsesidem  provinoiee  non 
extraneum  adoptaverit,  potest  eun- 
dem  alii  m  adoptionem  dare. 


8.  He  who  is  either  adopted  or  ar- 
rogated is  assimilated,  in  many  points, 
to  a  son  bom  in  lawful  matrimony: 
and  therefore,  if  any  one  adopts  by 
imperial  rescript,  or  if  he  adopts  be- 
fore the  praetor  or  the  prseses  of  a  pro- 
vince, any  one  who  is  not  a  stranger, 
he  can  afterwards  give  in  adoption  to 
another  the  person  whom  he  has 
adopted. 


Gai.  i.  105. 


The  text  says  that  the  adoptive  son  is  assimilated  to  the 
natural  in  plurimis  causis,  and  not  altogether  ;  because,  among 
other  differences,  if  the  adoptive  son  left  his  adoptive  family,  he 
ceased  to  have  any  relationship  whatever  to  its  members;  but  the 
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natural  son  was  always  cognatus  to  his  own  blood  relations ; 
although,  by  emancipation  or  adoption,  he  might  cease  to  be 
agnatua  to  them. 

Under  Justinian's  legislation  the  person  adopting  a  stranger 
had  no  patria  poteatas  over  him  at  all,  and  therefore  could  not 
exercise  such  a  power  as  that  of  giving  his  adoptive  son  in  adop- 
tion to  another  person.  If  the  adoption  was  made  by  imperial 
rescript,  if,  that  is,  it  was  an  arrogation  that  took  place,  the  arro- 
gator  had  the  patria  poieataa  in  all  cases. 

When  once  the  tie  of  adoption  was  dissolved,  all  the  relations 
created  by  it  were  entirely  at  an  end,  except  that  marriage  was 
forbidden  between  the  person  adopting  and  the  person  adopted. 
(See  Tit.  10.  1.)  In  omni  fere  jure,  finita  patria  adoptivi  potea- 
tate,  nullum  ex  priatino  jure  retinetv/r  veatigium.  (D.  i  7.  13.) 
But  the  tie  could  never  again  be  renewed  between  the  same  per- 
sons.    (D.  i.  7.  37.  1.) 

9.  Sed  et  illud  ntriusqne  adop-  9.  It  is  a  rale  common  to  both 
tionis  commune  est,  quod  et  hi,  qui  kinds  of  adoption,  that  persons,  al- 
generare  non  possunt,  quales  sunt  though  incapable  of  procreating,  as, 
spadones,  adoptare  possunt,  oastrati  for  instance,  impotent  persons,  may, 
autem  non  possunt.  but  those  who  are  casUated,  cannot, 

adopt. 

Gal  L  103. 

The  distinction  was  drawn  because  it  was  considered  as  never 
perfectly  certain  that  the  former  (apadonea)  would  not  at  some 
time  or  other  have  children  of  their  own. 

10.  FeminsB  quoque  adoptare  10.  Women,  also,  cannot  adopt; 
non  possunt,  quia  nee  naturales  li-  for  they  have  not  even  their  own  cnil- 
beros  in  potestate  sua  habent :  sed  dren  in  their  power;  but  by  the  indul- 
ex  indulgentia  principis  ad  solatium  gence  of  the  emperor,  as  a  comfort  for 
liberorum  amissorum  adoptare  pos-  the  loss  of  their  own  children,  they  are 
sunt.  allowed  to  adopt. 

Gal  L  104 ;  C.  viu.  48.  5. 

Women  could  not  adopt,  because  the  meaning  of  adoption  was 
that  the  person  adopted  passed  into  the  patria  poteatas  of  the 
person  adopting.  The  adoption  mentioned  in  the  text  (which  was 
permitted  by  a  constitution  of  Diocletian  and  Maximian,  C.  viii. 
48.  5),  only  placed  the  adopted  children  in  the  same  relation  to 
the  woman  as  her  own  childrcBf  would  have  held.  She  gained 
nothing  like  patria  poteataa  over  them. 


11.  mudpropriumestilliusadop- 
tionis,  quae  per  sacrum  oraculum  fit, 
quod  is,  qui  hberos  in  potestate  habet, 
si  se  adrogandum  dederit,  non  solum 
ipse  potestati  adrogatoris  subicitur, 
sed  etiam  liberi  ejus  in  ejusdem  fiunt 
potestate  tamquain  nepotes.  Sic 
enim  et  divus  Augustus  non  ante 
Tiberimu  adoptavit,  quam  is  Ger- 
manioum    adoptavit:    ut    protinus 


11.  Adoption  by  the  rescript  of  the 
emperor  has  this  peculiarity.  If  a  per- 
son, having  children  under  his  power, 
should  give  himself  in  arrogation,  not 
only  does  he  submit  himself  to  the 
power  of  the  arrogator,  but  his  chil- 
dren are  also  in  the  arrogator' s  power, 
being  considered  his  grandcliildren. 
It  was  for  this  reason  that  Augustus 
did  not  adopt  Tiberius  until  Tiberius 
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adoptione  facta  incipiat  Germanicus    had    adopted    Germanious ;    so    that 
August!  nepos  esse.  *         directly  the  adoption  was  made,  Ger- 

manicus   heoame    the    grandson    of 
Augustus. 

Gal  1.  107. 

This  is  said  to  be  an  incident  of  arrogation  only,  because  when 
a  person  not  8ui  juris  was  adopted,  his  children  were  not  in  his 
power,  and  so  he  could  not  transfer  them  to  the  power  of  his 
adoptive  father ;  into  which  they  only  came  after  the  death  of 
the  person  in  whose  power  their  own  natural  father  was. 

AH  the  property  of  the  person  arrogated  became,  before  Jus- 
tinian's time,  the  property  of  the  arrogator.  (See  Bk,  iii  Tit.  10.) 
The  adoptive  son,  as  he  was  previously  in  the  power  of  his  natural 
father,  had  no  property  to  pass. 

12.  Apud  Catonem  bene  scrip-  12.  Cato,  as  we    learn  from   the 

tum    refert    antiquitas,    servi   si   a  ancients,  has  with  good  reason  writ- 

domino  adoptati  sint,  ex  hoc  ipso  ten,  that  slaves,    when    adopted   by 

posse  libcrari.     Unde  et  nos  eruditi  their  masters,  are  thereby  made  free, 

in  nostra  constitutione  etiam  eum  In  accordance  with  which  opinion,  we 

servum,  quern  dominus,  actis  inter-  have  decided  by  one  of  our  constitu- 

venientibus,   filium   suum   nomina-  tions,  that  a  slave  to  whom  his  master 

verit,    libcrum    esse    constituimus,  by  a  solemn  deed  gives  the  title  of  son 

licet  hoc  ad  jus  filii  accipiendum  ei  is  thereby  made  free,  sdthough  he  does 

non  sufficit.  not  acqmre  thereby  the  rights  of  a  son. 

C.  vii.  ().  10. 

It  is  doubtful  whether  slaves  could  be  adopted,  so  as  to  become 
members  of  the  family  of  the  person  adopting  them.  Aulus  Gel- 
lius  (Noct.  Attic,  v.  19)  says  that  the  majority  of  the  ancient  jurists, 
including  Sabinus,  held  that  they  could.  Theophilus  says  Cato 
was  of  the  contrary  opinion.  They  certainly  became  freedmen, 
and  never  ingenui,  by  adoption ;  even  a  freedman  never  became 
ingenuus  by  adoption  (D.  i.  7.  46),  and  he  could  only  be  adopted 
by  his  patron  (D.  i.  7.  15),  and  on  a  good  ground,  such  as  the 
patron  having  no  children.     (C.  viii  48.) 


Tit.  XII.    QUIBUS  MODIS  JUS  POTESTATIS  SOLVITUR. 


Videamus  nunc,  quibus  modis  ii, 
qui  alieno  juri  subjecti  sunt,  eo  jure 
llberantur.  Et  quidem  servi  quern - 
admodum  potestate  liberantur,  ex  his 
intellegere  possumus,  quse  de  servis 
manumittendis  superius  exposuimus. 
Hi  vero,  qui  in  potestate  parentis 
sunt,  mortuo  eo  sui  juris  fiunt.  Sed 
hoc  distinctionem  recipit.  Nam  mor- 
tuo patre  sane  omnimodo  filii  filiaevc 
sui  juris  efficiuntur.  Mortuo  vero 
avo  non  omnimodo  nepotcs  neptes- 
que  sui  juris  fiunt,  sed  ita,  si  post 


Let  us  now  inquire  in  what  ways 
persons  in  the  power  of  others  are 
freed  from  it.  How  slaves  are  freed 
from  the  power  of  their  masters  may 
be  learnt  from  what  we  have  already 
said  with  regard  to  manumission. 
Those  who  are  in  the  j^wer  of  an 
ascendant  become  sui  juris  at  his 
death ;  a  rule,  however,  which  admits  of 
a  distinction.  For  when  a  father  dies, 
his  sons  and  daughters  become  un- 
doubtedly sui  juris ;  but  when  a  grand- 
father dies,  his  grandchildren  do  not 
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mortem  avi  in  poiestatem  patris  sui  necessarily  become  sui  Juris,  bnt  only 
recasuri  non  sunt :  itaque,  si  mori-  if  on  the  grandfather's  death  they  do 
ente  avo  pater  eonim  et  vivit  et  in  not  fall  under  the  power  of  their  father, 
potestate  patris  sui  est,  tunc  post  Therefore,  if  then:  father  is  aUve  at 
obitum  avi  in  potestate  patris  sui  the  death  of  their  grandfather,  and 
fiunt :  si  vero  is,  quo  tempore  avus  was  in  his  power,  then,  on  the  grand- 
moritur,  aut  jam  mortuus  est  aut  father^s  death,  they  become  subject  to 
exiit  de  potestate  patris,  tunc  hi,  the  power  of  their  father.  But,  if  at 
qma  in  pote9tatem  ejus  cadere  non  the  time  of  the  grandfather's  death 
possunt,  sui  juris  fiunt.  their  father  is  either  dead,  or  has  al- 

ready passed  out  of  the  grandfather's 
power  by  emancipation,  then,  as  they 
cannot  fall  under  the  power  of  their 
father,  they  become  sui  juris. 

Gai.  i.  124-127. 

• 

The  modes  in  which  the  patHa  potestas  was  ended  were — 
1.  The  death  of  the  parent ;  2.  The  parent  or  son  suffering  loss  of 
freedom  or  of  citizenship  ;  3.  The  son  attaining  certain  dignities ; 
4.  Emancipation.     All  these  modes  are  treated  of  in  this  Title. 

1.  Gum  autem  is,  qui  ob  aliquod  1.  Ifaman,  convicted  of  some  crime, 

malefioium  in  insulam  deportatur,  is  deported  to  an  island,  he  loses  the 

oivitatem  amittit,  sequitur  ut,  quia  rights  of  a  Roman  citizen ;  whence  it 

eo  modo  ex  numero  civium  Eomim-  follows,  that  the  children  of  a  person 

orum  tolhtur,  perinde  ac  si  mortiio  thus  removed  from  the  Hst  of  Roman 

eo  desinant  hoeri  in  potestate  ejus  citizens  cease  to  be  under  his  power, 

esse.     Pari  ratione  et  si  is,  qui  in  exactly  as  if  he  was  dead.     Equally, 

potestate  parentis  sit,  in   insulam  if  a  son  is  deported,  does  he  cease  to 

deportatus  fuerit,  desinit  in  potes-  be  under  the  power  of  his  ascendant, 

tate  parentis  esse.     Bed  si  ex  mdul-  But,  if  by  the  favour  of  the  emperor 

gentia  principaU  restituti  f uerint,  per  any  one   is  restored,   he  regains  his 

onmia  pristinum  statum  recipiunt.  former  position  in  every  respect. 

Gai,  i.  128. 

The  patria  potestas  belonging  exclusively  to  citizens,  and 
being  necessarily  exercised  over  citizens,  when  a  parent  or  son  lost 
the  rights  of  citizenship,  or,  as  it  was  termed,  underwent  a  media 
capitis deminutio (see Tit.  16. 2),thepatriapote8tas  was  necessarily 
at  an  end.  (Ulp.  Reg.  x.  3.)  The  punishment  of  dejmrtatio  in 
insulam  consisted  in  the  condemned  being  confined  within  certain 
local  bounds,  whether  really  those  of  an  island,  or  of  some  pre- 
scribed space  of  the  mainland,  and  being  considered  as  civilly 
dead,  deportatus  pro  mortuo  habetur  (D.  xxxvii.  4.  10.  8),  and 
looked  on  as  peregrinus,  not  as  a  civis.  (Ulp.  Reg.  x.  3.)  If  the 
condemned  was  recalled,  and  by  the  pardon  of  the  emperor  all  the 
efiects  of  his  punishment  were  done  away,  he  was  said  to  be  resti- 
tutus  in  integrum, :  he  then  resumed  all  his  civil  rights,  and  was 

E laced  as  exactly  as  possible  in  the  position  which  he  would  have 
eld  had  he  never  been  deportatus.     (Cod.  ix.  51.  1.) 

The  subject  of  capitis  deminutio  is  resumed  in  Title  16  in 
connection  with  the  position  of  agnati  with  regard  to  tutorships. 

2.  Belegati  autem  patres  in  in-  2.  A  father  who  is  merely  relegated 

sulam  in  potestate  sua  liberos  re-    to  an  island,  still  retains  his  children 
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tinent ;  et  e  contramo  liberi  relegati  in  his  power ;  and,  conversely,  a  child 
in  potestate  parentum  remanent.         who  is  relegated  still  remains  in  the 

power  of  his  father. 

D.  xlviiL  22.  4. 

The  relegatus  was  merely  forbidden  to  leave  a  certain  spot, 
and  his  civil  status  was  in  no  way  altered.  (See  Ovid,  Trist  v.  11.) 

3.    Pcense  servus  cffectus   filios  3.  When  a  man  becomes  a  '  slave 

in  potestate  habere  desinit.  Servi  of  punishment,'  he  ceases  to  have  his 
autem  poense  efficiuntur,  qui  in  sons  in  his  power.  Persons  become 
metallum  damnantur  et  qui  bestiis  *  slaves  of  punishment  *  who  are  con- 
subiciuntur.  denmed  to  the  mines,  or  exposed  to 

wild  beasts. 

D.  xlviii.  19.  17.  X9. 

A  slave  had  no  legal  power  over  his  children ;  in  whatever 
way,  therefore,  a  father  became  a  slave,  he  lost  his  power  over  his 
children.  When  a  person  was  sentenced  to  work  in  the  mines,  or 
to  contend  with  wild  beasts  in  the  arena,  punishments  only  inflicted 
for  very  great  crimes,  he  became,  by  the  mere  operation  of  his 
sentence,  a  slave.  But  as  there  was  no  master  whose  slave  he 
could  be  considered,  it  was  said  that  he  became  the  slave  of  the 
punishment  (servtLS  pceTvce). 


4t,  Filiusfamilias  si  militaverit, 
vel  si  senator  vel  consul  fuerit  factus, 
manet  in  patris  potestate.  Militia 
enim  vel  consularia  dignitas  patris 
potestate  iilium  non  Uberat.  Sed 
ex  constitutione  nostra  summa  pa- 
triciatus  dignitas  iUico  ab  imperi- 
alibus  codicillis  prsestitis  a  patria 
potestate  Uberat.  Quis  enim  patia- 
tur  patrem  quidem  posse  per  eman- 
cipationis  modum  suae  potestatis 
nexibus  filium  relaxare,  imperator- 
iam  autem  celsitudinem  non  valere 
eum,  quern  sibi  patrem  elegit,  ab 
aliena  eximere  potestate  ? 


4.  A  son,  though  he  becomes  a 
soldier,  a  senator,  or  a  consul,  still 
remains  in  the  power  of  his  father, 
from  which  neither  military  service 
nor  consular  dignity  can  free  him. 
But  by  our  constitution  the  supreme 
dignity  of  the  patriciate  frees  the  son 
from  the  power  of  his  father  imme- 
diately on  the  grant  of  the  imperial 
patent.  For  how  can  it  be  tolerated 
that  a  father  should  be  able  to  eman- 
cipate his  son  from  the  tie  of  his  power, 
and  that  the  majesty  of  the  emperor 
should  not  be  able  to  release  from  the 
power  of  another,  one  whom  he  had 
chosen  to  be  a  father  of  the  state  ? 


D.  L  7.  3 ;  C.  xii.  3.  5. 

Under  the  old  Roman  law  no  child  was  released  from  a  father  s 
power,  by  having  any  dignity  or  oflSce,  except  that  of  a  flamen 
dialisy  or  a  vestal  virgin.  Persons  holding  either  of  these  offices, 
without  undergoing  any  capitis  deminutio,  or  ceasing  to  be  mem- 
bers of  their  father's  family,  became  sui  juris.  Justinian  conferred 
the  privilege  on  those  enjojdng  the  dignity  of  the  patriciate,  and 
at  a  later  period  of  his  legislation  enlarged  the  number  of  dignities 
to  which  this  incident  was  attached  ;  and  the  child  was  freed  from 
the  power  of  his  father  by  being  made  a  bishop,  a  consul,  qusBstor 
of  the  palace,  praetorian  prsefect,  or  master  of  infantry  or  cavalry ; 
and,  in  general,  all  those  whose  dignity  exempted  them  from  the 
burdens  of  the  curia  were  freed  from  the  power  of  their  father. 

E 
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(Nov.  31 ;  C.  X.  31 .  66.)  When  under  Justinian's  legislation  a 
child  was  released  by  attaining  a  dignity,  he  still,  as  in  the  older 
law,  remained  a  member  of  his  father's  family,  and  enjoyed  all 
his  rights  of  succession  and  agnation.     (Nov.  81.  2.) 

Constantino  changed  the  meaning  of  patricivs,  by  making  it 
a  title  of  the  highest  honour  conferred  on  persons  who  enjoyed 
the  chief  place  in  the  emperor's  esteem.  The  power  of  making 
patridi  was,  in  general,  used  very  sparingly  by  the  emperors, 
and  henoe  the  title  became  an  object  of  ambition  even  to  foreign 
princes. 

6.  Bi  ab  hostibns  oaptus  fuerit  6.  If  an  ascendant  is  taken  prisoner, 

parens,  quamvis  servus  hostium  fiat,  although  he  becomes  the  slave  of  the 

tamen  pendet  jus  liberorom  propter  enemy,  yet  his  paternal  power  is  only 

jns  postliminii :  qiiia  hi,  qui  ab  nos-  suspended,   owing  to  the  jus  postU- 

tibus  capti  sunt,  si  reversi  fuerint,  minii;  for  captives,  when  they  return, 

omnia  pristina  jura  reoipiimt.    Id-  are  restored  to  aJl  their  former  rights, 

circo  reversus  et  Hberos  habebit  in  Thus,  on  his  return,  the  father  will 

potestate,  quia  postliminium  fingit  have  his  children  in  his  power :  for 

eum,  qui  captus  est,  semper  in  civitate  the  po8tliminiv/m  supposes  that  the 

fuisse :  si  vero  ibi  decesserit,  exinde,  oaptive  has  never  been  absent.    If, 

ex  quo  captus  est  pater,  filius  sui  however,  a  prisoner  dies  in  captivity, 

juris  fuisse  videtur.    Ipse   quoque  the  son  is  considered  to  have  been 

filius  neposve  si  ab  hostibus  captus  sui  juris  from  the  time  when  his  father 

fuerit,  similiter  dicimus  propter  jus  was  taken  prisoner.     So,  too,  if  a  son, 

postliminii    jus    quoque    potestatis  or  grandson,  is  taken  prisoner,  the 

parentis  in  suspento  esse.    Dictmn  power  o|  the  ascendant,  by  means  of 

est  autem   postlindfiium  a  liminb  the^te^po^^/tmimi,  is  only  in  suspense, 

et  POST,  et  eum,  qui  ab  hostibus  The  term  po^f^tmtmum  is  derived  from 

captus  in  fines  nostros  postea  per-  post  and  timen.   We  therefore  say  of  a 

venit,    postlimink)    reversum  recte  person  taken  by  the  enemy,  and  then 

dicimus.    Nam  liminasicutindomi-  returning  into  our  territory,  that  he 

bus  finem  quendam  faciimt,  sic  et  is  come  back  hy  postliminium.    For, 

imperii  finem    hmen  esse    veteres  just  as  the  threshold  forms  the  bound- 

voluerunt.    Hinc  et  hmes  dictus  est  ary  of  a  house,  so  the  ancients  have 

quasi  finis  quidam  et  terminus.    Ab  termed  the  boundary  of  the  empire  a 

eo  postliminium  dictum,  quia  eodem  threshold.    Whence  lim^y  also,  is  de- 

limine    revertebatur,    quo    amissus  rived,  and  is  used  to  signify  a  boundary 

erat.      Sed  et  qui  victis    hostibus  and  limit.     Thence  comes  the  word 

recuperatur,  postliminio  rediisse  ez-  postliminium^  because  the  prisoner  re- 

istimatur.  turned  to  the  same  limits  whence  he 

had  been  lost.  The  prisoner,  also,  who 
is  retaken  on  the  defeat  of  the  enemy, 
is  considered  to  have  come  back  by 
postliminium,. 

Gal  L  129;  D.  xlix.  16.  29.  3 ;  D.  xlix.  15.  26. 

By  the  jus  postliminii,  property  taken  in  war,  and  retaken 
from  the  enemy,  was  restored  to  the  original  owners  (see  Bk.  ii. 
Tit.  1.  17) ;  and  captives,  on  their  return  to  their  own  country, 
were  re-esteblished  m  all  their  former  rights.  When  the  captive 
returned,  all  the  time  of  his  captivity  was,  in  the  eye  of  the  law, 
blotted  out,  and  he  was  exactly  in  the  position  he  would  have 
held  if  he  had  not  been  tal:en  captive.  (D.  xlix.  15.  21.  6.)  The 
manner  of  his  return  was  quite  immaterial.  Nihil  interest  quo- 
modo  captivvs  reversna  eat    (D.  xlix.  15.  26.)    When  the  father 
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returned,  he  resumed  all  his  rights  over  his  property,  and  his 
patria  potcstas  over  his  children ;  when  a  child  returned,  he  re- 
gained his  rights  of  succession  and  agnation,  and  at  the  same  time 
he  fell  again  under  the  patria  potestas  of  his  father.  (D.  xlix. 
16.  14.)  If  the  captive  did  not  return  from  captivity,  the  law 
considered  him  to  have  died  at  the  moment  of  his  captivity  com- 
mencing, a  point  important  with  regard  to  testaments  (see  Bk.  ii. 
Tit.  12.  5) ;  and  also  as  making  children  sui  juria^  and  giving 
them  all  property  acquired  by  them,  from  the  time  of  the  parent's 
captivity.  Gains  says  that  in  his  time  this  point  in  favour  of  the 
children  was  not  established  (Gai.  i.  129) ;  but,  at  any  rate,  it  was 
so  when  Ulpian  wrote.     (D.  xlix.  15.  18.) 

6.  Prseterea  emancipatione  quo- 
que  desinunt  liberi  in  potestate 
parentum  esse.  Sed  ea  emanoipatio 
antea  quidem  vel  per  antiquam  legis 
observationem  procedebat,  qusB  per 
imaginarias  venditiones  et  interce. 
denies  manumissiones  celebrabatur, 
vel  ex  imperiali  rescripto.  Nostra 
autem  providentia  et  hoc  in  melius 
per  constitutionem  reformavit,  ut, 
nctione  pristii^  explosa,  recta  via 
apud  competentes  judices  vel  ma- 
gistratus  parentes  intrent  et  filios 
8U08  vel  filias  vel  nepotes  vel  nep- 
tes  ac  deinoeps  sua  manu  dimit- 
terent.  Et  tunc  ex  edicto  prff^toris 
in  hujus  filii  vel  filise,  nepotis  vel 
neptis  bonis,  qui  vel  quae  a  parente 
manumissus  vel  manumissa  fuerit, 
eadem  jura  prsestantur  parenti,  quae 
tribuuntur  patrono  in  bonis  liberti : 
et  pneterea  si  impubes  sit  filius  vel 
filia  vel  ceteri,  ipse  parens  ex  manu- 
missione  tutelam  ejus  nanciscitur. 


6.  Children,  also,  cease  to  be  under 
the  power  of  their  ascendants  by  eman- 
cipation. Formerly  emancipation  was 
effected,  either  by  adopting  the  pro- 
cess of  the  ancient  law,  consisting  of 
imaginary  sales,  each  followed  by  a 
manumission,  or  by  imperial  rescript ; 
but  we,  in  our  wisdom,  have  in&o- 
duced  a  reform  on  this  pomt  by  one  of 
our  constitutions.  The  old  fioMiloufl 
process  is  now  done  away  with,  and 
ascendants  may  now  appear  directly  be- 
fore a  proper  judge  or  magistrate,  and 
free  from  then-  power  their  children, 
or  grandchildren  or  other  descendants. 
And  then,  according  to  the  prsetorian 
edict,  the  ascendant  has  the  same  rights 
over  the  goods  of  those  whom  he 
emancipates,  as  the  patron  has  over  the 
goods  of  his  freedman.  And  further, 
if  the  children  emancipated,  whether 
sons  or  daughters  or  other  descen- 
dants, are  within  the  age  of  puberty, 
the  ascendant,  by  the  emancipation, 
becomes  their  tutor. 

Gai.  i.  132, 134 ;  D.  xxxvii.  12.  1 ;  D.  xxvi.  4.  3. 10 ;  C.  viii.  49.  5,  6. 

We  have  no  trace  of  any  other  form  of  giving  freedom,  in 
early  times,  than  that  of  emancipation.  In  the  law  of  the  Twelve 
Tables  we  find  it  laid  down, ''  Si  pater  filium  ter  venumduit  (sells), 
filiua  a  patre  liber  esto  *,  The  father  might  sell  his  son,  and  he 
would  then  be  in  the  mancipium  of  the  purchaser  ;  but  when  the 
purchaser  freed  him,  the  son  would  fall  again  under  his  father's 

?3wer.  This  might  happen  over  and  over  again  ;  but  the  Twelve 
ables,  whether  making  a  new  enactment,  or  sanctioning  an  old 
custom,  declared  that  after  a  third  sale  the  father  s  power  was  ex- 
tinguished for  ever.  This  may  perhaps  have  been  originally  in- 
tended as  a  kind  of  check  on  the  father  abusing  his  power  of 
selling  his  son,  and  have  been  afterwards  used  as  a  means  of 
giving  freedom  by  a  fictitious  sale ;  or  it  may  have  been  expressly 
enacted  in  the  Twelve  Tables  to  extinguish  all  doubts  whether  tho 
custom  of  freeing  from  a  father  s  power  by  three  sales  was  valid. 

X  2 
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In  the  form  the  fictitious  sale  took  in  the  times  of  historical  cer- 
tainty, the  father  three  times  sold  his  son  to  a  fictitious  purchaser, 
who,  between  the  first  and  the  second  sale,  and  also  between  the 
second  and  the  third,  manumitted  the  son,  i.e.  discharged  him  from 
his  power  as  a  master  which  he  had  acquired  by  the  sale.  After  the 
third  sale,  the  son  was  in  the  mancijnum  of  the  fictitious  purchaser, 
and  if  this  purchaser  had  manumitted  him,  he  would  have  been 
the  son's  patron.  But  as  the  father  generally  wished  to  be  the 
patron  of  his  son,  the  relation  giving  him,  among  other  things, 
the  right  of  succeeding  to  the  son  if  intestate  and  childless,  the 
purchaser,  instead  of  manumitting  him,  resold  (reviancipavit)  him 
to  the  father,  who  then  himself  manumitted  him,  and  became  his 
patron.  In  cases  where  the  fictitious  purchaser  manumitted  the 
third  time,  he  was  considered  as  a  trustee  for  the  father  of  all  the 
rights  of  patronage.  Originally,  an  express  contract  was  made, 
contracta  fiducial  to  bind  the  purchaser  to  remancipate  or  to 
manumit,  reserving  the  rights  of  patronage  to  the  father,  as  the 
case  might  be ;  but  in  later  times  the  purchaser  was  considered 
bound  by  an  implied  contract,  and  the  praetorian  edict,  as  we 
learu.from  the  text,  secured  to  the  father  in  all  cases  the  rights 
of  paifa-onage. 

As  the  law  of  the  Twelve  Tables  spoke  only  of  a  son,  it  was 
considered  by  a  strict  interpretation  of  the  term,  *  son,'  that  one 
sale  instead  of  three  was  sufficient  in  the  case  of  a  daughter  or 
grandchild.     (Gai.  i.  134,  1356.) 

Anastasius  (a.d.  503)  introduced  a  new  mode  of  freeing  the 
child  from  the  power  of  the  father.  The  emperor  issued,  in  cases 
where  he  thought  it  proper,  a  rescript  authorising  the  eman- 
cipation ;  and  this  rescript  being  registered  by  a  magistrate,  the 
consent  of  the  child,  if  of  age,  being  declared,  and  the  final  per- 
mission of  the  emperor  being  given,  the  process  was  complete. 
(C.  viii.  49.  5.) 

Justinian,  in  giving  the  greatest  possible  facility  to  emancipa- 
tion, preserved  all  the  etlects  which  the  process  had  had  under  the 
old  system  of  fictitious  sales.  Both  under  his  system  and  that  of 
Anastasius,  a  child  could  be  emancipated  in  his  absence,  wliich  was 
not  possible  in  the  times  when  the  old  forms  of  manumission  were 
strictly  observed. 

7.  Adinonendi  autem  suiiius,  li-  7.  It  is  also  to  be  observed,  that  a 

berum  esse  arbitriuin  ei,  qui  tiliuin  person   having    in   his   power  a  son, 

et   ex   eo  nepotem   vel   nepteiu  in  and  by  that  son  a  grandson  or  grand - 

potestatc  habebit,  filiuni  quidem  de  daughter,   may   emancipate    his   son, 

potestate   dimittere,   nepotem   vero  and  retain  in  his  jiower  his  grandson 

vel  neptcm  retinere :  et  ex  diverso  or  granddaughter  ;  or,  conversely,  he 

filium  quidem  in  potestate  retinere,  may    emancipate     his     grandson     or 

nepotem    vero   vel    neptem  manu-  granddaughter,  and  retain  his  son  in 

mittere  (eadcm  et  de  pronepote  vel  his  power  ;  and  the  same  may  be  un- 

pronepte    dicta  esse   intellcgantur)  derstood  as  said  of  a  great-grandson, 

vel  omnes  sui  juris  efficere.  or  a  great-granddaughter  :  or  ho  may 

make  them  all  sui  juris. 

Gai.  i.  133. 
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8.  Sed  et  si  pater  filium,  quern  8.  If  a  father  has  a  son  in  his 
in  potestate  habet,  avo  vel  proavo  power,  and  gives  him  in  adoption  to 
naturali  scciindmii  nostras  consti-  the  son's  natural  grandfather  or  great- 
tutiones  super  his  habitas  in  adop-  grandfather,  in  conformity  with  our 
tionem  dederit,  id  est  si  hoc  ipsum,  constitutions  enacted  on  this  subject, 
actis  intervenientibus,  apud  com-  that  is,  if  he  declares  his  intention  in 
petentem  judicem  manifestavit,  a  formal  act  before  a  competent  judge, 
preesente  eo,  qui  adoptatmr,  et  non  in  the  presence  and  without  the  dis- 
contradicente  nee  non  eo,  qui  adop-  sent  of  the  person  adopted,  and  aJso 
tat,  solvitur  quidem  jus  potestatis  in  the  presence  of  the  person  who 
patris  naturalis,  transit  autem  in  adopts,  then  the  right  of  paternal 
nujusmodi  parentein  adoptivum,  in  power  is  extinguished  as  tp  the  natural 
cujus  persona  adoptionem  plenis-  father,  and  passes  from  him  to  the 
simam  esse  antea  diximug.  adoptive  father ;  with  regard  to  whom, 

as  we  have  before  observed,  adoption 
preserves  all  its  effects. 

C.  viii.  47.  11. 

The  adoptive  father  could  not  acquire  any  patria  potestas  by 
fictitious  sales ;  he  could  only  extinguish  that  or  the  natural  father. 
In  order  to  gain  it  himself,  he  had  recourse  to  another  fictitious 
process,  called  in  jure  cessio.  He  claimed  the  child  as  his  before 
a  magistrate,  and  the  natural  father  not  withstanding  the  claim, 
the  child  was  given  into  the  patria  potestas  of  the  adoptive 
father.  For  the  change  made  by  Justinian  in  the  law  of  adoption, 
eeeTit.  11.  1,  2. 

9.  Ulud  autem  scire  oportet,  quod,  9.  It  must  be  observed,  that,  if 
si  nurus  tua  ex  fiho  tuo  conceperit  your  daughter-in-law  conceives  by  your 
et  filium  postea  emancipaveris  vel  son,  and  if  during  her  pregnancy  you 
in  adoptionem  dederis  preegnante  emancipate  your  son,  or  cive  him  in 
nuru  tua,  nihilo  minus  quod  ex  ea  adoption,  the  child  will  oe  bom  in 
nascitur,  in  potestate  tua  nascitur :  your  power ;  but  if  the  child  is  con- 
quod  si  post  emancipationem  vel  ceived  subsequently  to  the  emanci- 
adoptionem  fuerit  conceptum,  patris  pation  or  adoption,  he  is  bom  in  the 
sui  emancipati  vel  avi  adoptivi  power  of  his  emancipated  father,  or 
potestati  suoicitur :  et  quod  neque  nis  adoptive  grandfather.  Children, 
naturales  liberi  neque  adoptivi  ullo  natural  or  adoptive,  have  no  means, 
paene  modo  possunt  cogere  parentem  or  almost  none,  of  compelling  their 
de  potestate  sua  eos  dimittere.  parents  to  free  them  from  their  power. 

Gai.  i.  135,  137 ;  D.  i:  7.  31,  33. 

The  rights  of  a  child  were  always  determined  by  reference  to 
the  moment  of  conception,  not  of  birth,  when  he  was  bom  injuato 
matrimoniOf  because  he  then  followed  the  condition  of  his  father. 
But  when  he  followed  the  condition  of  his  mother,  as  he  did  when 
he  was  bom  out  of  jvstum  matrimonium,  reference  was  had  to 
the  time  of  his  birth  (Gai.  i.  89),  or,  in  the  later  law,  to  the  time 
of  his  conception,  of  his  birth,  or  to  any  intermediate  time,  as 
might  be  most  favourable  to  him.     (See  Tit.  4.  pr.) 

The  exceptional  cases  alluded  to  in  the  words  neque  ullopoBVie 
modo  only  occurred  where  the  father  attempted  to  make  a  base 
use  of  his  power  over  his  children,  or  abandoned  them  (C.  xi.  40. 
6;  viii.  52.  2);  or  when  a  person,  arrogated  under  the  age  of 
puberty,  on  attaining  that  age,  compelled  his  adoptive  father  to 
emancipate  him.     (D.  i.  7.  33.) 
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Tit.  XIII.    DE  TUTELIS. 

TranseamoB  nunc  ad  aliam  divi-  Let  us  now  proceed   to  another 

Biouem.    Nam  ex  his  personis,  qu8&  division.     Of  those  who  are  not  in 

in  potestate  non  sunt,  queedam  vel  the    power   of    an    ascendant,    some 

in  tutela  sunt,  vel  in  curatione,  que-  are    under  a    tutor,    some    under    a 

dam  neutro  jure  tenentur.    Videa-  curator,  some  under  neither.     Let  us 

mus  igitur  de  his,  quss  in  tutela  vel  treat,  then,  of  those  persons  who  are 

in  curatione  sunt :  ita  enim  intel-  under  a  tutor  or  curator ;  for  we  shall 

legemus  ceteras  personas,  quae  neu-  thus  ascertain  who  are  they  who  are 

tro   jure  tenentur.      Ac    prius    di-  not  subject  to  either.    And  first  of 

spiciamus    de    his,    qusB  in    tutela  persons  under  a  tutor, 
sunt. 

Gai.  i.  142, 143. 

This  is  rather  a  subdivision  of  persons  sui  jv/ria  than  another 
division  of  persons  generally.  There  were  some  persons  who 
were  exempt  from  the  patria  potestaa,  and  yet  requu*ed  constant 
protection  and  assistance.  When  this  arose  from  vouth,  or,  in  the 
old  law  of  Rome,  from  the  incapacity  supposed  always  to  attach 
to  females  {propter  animi  levitatem,  Gai.  i.  144),  the  protector 
was  called  a  tutor ;  when  it  arose  from  mental  incapacity,  he  was 
called  a  curator.  The  two  offices  greatly  resembled  each  other , 
but  there  was  one  leading  distinction  between  them.  The  tutor 
was  said  to  be  given  to  the  person  (Tit.  15.  4);  he  not  only  ad- 
ministered the  property  of  the  pupil,  but  he  also  supplied  what 
was  wanting  to  complete  the  pupil's  legal  character.  The  curator 
was  said  to  be  given  to  the  property :  his  duty  was  exclusively  to 
see  that  the  person  under  his  care  did  not  waste  his  goods.  (See 
Introd.  sec.  43.) 

L  Est  autem  tutela,  ut  Servius  L  Tutelage,  as  Servius  has  defined 

definivit,  jus  ao  potestas  in  capite  it,  is  an  authority  and  power  over  a 
libero  ad  tuendum  eum,  qui  propter  free  person,  given  and  permitted  by 
ffitatem  se  defendere  neqmt,  jure  the  civil  law,  in  order  to  protect  one 
civili  data  ao  permissa.  whose  tender  years  prevent  him  de- 

fending himself. 

D.  zxvL  1.  1. 

By  a  free  person  is  meant  here  one  aui  juris.  The  power  of 
a  tutor  (potestas)  was  either  given  {d%ta)  by  the  civil  law,  when 
it  devolved  on  the  next  of  kin,  or  allowed  (perrriissa)  by  that 
law,  when  it  was  conferred  by  testament. 

2.  Tutores  autem  sunt,  qui  eam  2.  Tutors  are  those  who  have  this 

vim   ac   potestatem  habent,   exque  authority  and  power,  and   they  take 

re    ipsa  nomen  ceperunt.      Itaque  their  name  from  the  nature  of  their 

appellantur  tutores    quasi  tuitores  oflice;   for  they  are  called  tutors,  as 

atque   dofensores,    sicut   seditui   di-  being    protectors    (tuitorvH)    and    de- 

cuntur,  qui  tedos  tuentur.  fenders ;  just  as  tliosc  wlio  liave  tlie 

care  of  the  sacred  edifices  are  called 
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8.  PcrmisBum  est  itaqiie  parenti-  8.  Ascendants  may  give  tutors  by 

bu^    liberis  impuberibus,    quos  in  testament  to  snoh  of  their  children  as 

potestate  habent,  testamento  tutores  have  not  attained  the  age  of  puberty, 

dare.    Et  hoc  in  filio  filiaque  omni-  and  are  under  their  power.    And  this 

modo    procedit ;    nepotibus   tamen  without  any  distinction  in  the  case  of 

neptibusque    ita   demum    parentes  all  sons  and  daughters.    But  grand- 

possunt  testamento  tutores  dare,  si  fathers  can  only  give  tutors  to  their 

post  mortem  eorum  in  patris  sui  grandchildren  when  these  will  not  fall 

potestatem  non  sint  recasurL    Ita-  under  the  power  of  their  father  on  the 

que  si  filius  tuus  mortis  tue   tem-  death  of  the  grandfather.     Hence,  if 

pore  in  potestate  tua  sit,  nepotes  your  son  is  in  your  power  at  the  time 

ex  eo  non  poterunt  testamento  tuo  of  your  death,  your  grandchildren  by 

tutorem  habere,  quamvis  in  potes-  that  son  cannot  have  a  tutor  appointed 

tate  tua  fuerint ;  scilicet  quia  mor-  them  by  your  testament,  although  they 

tuo  te  in  patris  sui  potestatem  re-  were  in  your  power ;  because,  at  your 

casuri  sunt.  decease,  they  will  fall  under  the  power 

of  their  father. 

Gai.  i.  144,  146. 

The  law  of  the  Twelve  Tables  said, '  Uti  legaaait  Bfwperr  pecunia 
tutelave  sucb  rei^  ita  jus  esto  \  None  but  the  head  of  the  family 
could  appoint  a  tutor  by  testament,  and  for  none  but  children,  or 
descendants  in  his  power,  who  were  included  in  the  term  sua  res. 
Further,  he  could  only  appoint  a  tutor  for  those  who,  on  his  death, 
became  s\ii  juris,  and  were  under  age. 

4.  Cum  autem  in  compluribus  4.  Posthumous  children,  as  in  many 

aliis  causis  postumi  pro  jam  natis  other  respects,* so  also  in  this  respect, 
habentur,  et  in  ha<c  causa  placuit  are  considered  as  already  bom  before 
non  minus  postumis  quam  jam  natis  the  death  of  their  fathers ;  and  tutors 
testamento  tutores  dari  posse,  si  may  be  given  by  testament  to  posthu- 
modo  in  ea  causa  sint,  ut,  si  vivis  mous  children,  as  well  as  to  children 
parentibus  nascerentur,  sui  et  in  already  bom,  provided  that  the  post- 
potestate  eorum  fierent.  humous  children,  had  they  been  bom 

in  the  lifetime  of  their  ascendant, 
would  have  been  sui  heredes,  and  in 
their  ascendant's  power. 

Gai.  i.  147. 

It  was  a  maxim  of  Roman  law  that  nothing  could  be  given 
by  testament  to  an  uncertain  person,  and  a  posthumous  child  was 
looked  on  in  this  light,  so  much  so  that  he  could  not  be  heir,  nor 
take  a  legacy,  nor  have  a  tutor  appointed  by  will ;  afterwards  this 
was  so  far  modified  that  as  regarded  the  chief  of  his  family  he 
was  looked  on  as  if  born  in  the  father's  lifetime  {pro  ja/m  nato 
habebatur) ;  that  is,  the  ascendant  might  make  hun  heir,  disin- 
herit him,  give  him  a  legacy,  or  appoint  a  tutor  for  him. 

It  was  not  until  the  time  of  Justinian  that  the  posthumous 
child  of  a  stranger  was  capable  of  taking  under  a  testament.  (See 
note  on  Bk.  ii.  Tit.  13.  1.)  The  words  in  compluribus  cavsis  are 
extracted  from  Gains;  Justinian  left  no  point  of  difference  between 
the  posthumous  child  and  thechildborn  in  its  father's  lifetime.  (C.  vi. 
48.)  The  proper  meaning  of  posthumus  is  *  born  after  the  death 
of  a  person '.  Under  special  legislation  it  received  the  artificial  sense 
of  '  bom  after  the  date  of  a  testament'.     (Bk.  ii. Tit.  13.  2.) 
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By  the  term  sui  heredes  were  meant  those  persons  who,  on 
the  death  of  the  head  of  the  family,  having  no  one  above  them  in 
the  line  of  ascent,  became  sui  juris,  and  were  the  necessary  heirs 
of  the  deceased,  if  intestate.     (See  Introd.  sec.  77.) 

5.  Sed  si  emanoipa4>o  filio  tutor  5.  But,  if  a  father  gives  a  tutor  by 

a    patre    testajnento   datus    fuerit,  testament  to  his  emancipated  son,  the 

confirmandus  est  ex  sententia  prse-  appointment  must  be  confirmed  by  the 

sidis  onmimodo,  id  est  sine  inqui-  sentence  of  the  prseaes  in  all  cases, 

sitione.  that  is,  without  inquiry. 

D.  zxvL  3.  I. 

The  emancipated  child,  not  being  in  the  power  of  his  father, 
could  not,  strictly  speaking,  be  subject  to  the  father's  directions  as 
to  his  tutor ;  but  a  magistrate  had  power  to  carry  out  an  appoint- 
ment of  a  tutor  in  a  testament  if  there  was  only  this  technical  ob- 
jection to  be  surmounted.  The  wishes  of  a  father  were  considered 
so  sure  an  indication  to  the  magistrate  of  the  fittest  person  to  be 
tutor,  that  they  were  always  carried  out  without  examining  into 
the  suitability  of  the  appointment  (sine  inquisitione),  unless 
some  change  in  the  position  of  the  tutor  since  the  making  of  the 
testament  made  him  obviously  unfit  for  the  office.  (D.  xxvi  8.  9.) 

A  father  could  appoint  by  testament  a  tutor  for  his  illegiti- 
mate children  if  he  left  them  property;  and  the  mother,  the 
patron,  and  indeed  a  stranger  who  instituted  as  heir  an  infant  sui 
juris^  might  appoint  a  tutor  by  testament,  and  the  magistrate 
carried  out  the  appointment,  but  in  these  cases  not  until  he  had 
examined  all  the  circumstances  of  the  case.  (D.  xxvi.  2.  4.  and 
3.  4.)  The  husband  might  also  by  testament  appoint  a  tutor  to 
his  wife  in  manu,  or  give  her  the  option  of  fixing  on  a  tutor. 
(Gal  i.  148-154.) 


Trr.  XIV.    QUI  DAM  TUTORES  TESTAMENTO 

POSSUNT. 

Dari  autem    potest    tutor    non  Not  only  a  paterfamilias  may  be 

solum     paterfamilias,     sed     etiam    appointed  tutor,  but  also  a  filiusfa- 
filiusfamilias.  mtlias. 

The  office  of  tutor  was  looked  on  as  in  some  respects  a  public 
one,  as  the  tutor  supplied  what  was  wanting  to  the  persona  of  a 
citizen  ;  and  a  filiusfarailias  was  always  capable  of  holding  any 
public  office.     (D.  i.  6.  9.) 

Any  one  could  be  made  a  tutor  by  testament  with  whom  there 
was  the  testamenti  f actio  (D.  xxvi.  2.  21),  or,  in  other  words,  any 
one  who  had  the  rights  of  citizenship  sufficiently  to  enable  him 
to  go  through  the  peculiar  forms  of  Roman  law. 

Women  could  not  be  appointed  tutors  according  to  the  old  law, 
but  the  emperors  would  confirm  the  power  of  a  mother  named  by 
testament  tutor  of  her  children.     (D.  xxvi.  1.  18.) 
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1.  Sed  et  servus  proprius  testa-  1.  A  man  may  also  by  testament 
mento  cum  libertate  recte  tutor  appoint  as  a  tutor  his  own  slaAO,  at 
dari  potest.  Sed  sciendum  est,  eum  the  same  time  giving  him  his  Hberty. 
et  sine  libertate  tutorem  datum  tacite  But  it  must  be  observed  that  if  a 
et  libertatein  direetam  accepisse  vi-  slave  is  appointed  tutor  without  an 
deri  et  per  hoc  recte  tutorem  esse,  express  gift  of  liberty,  he  is  still  held 
Plane  si  per  errorem  quasi  liber  to  receive  by  implication  a  direct  free- 
tutor  datus  sit,  aliud  dicendum  est.  dom,  and  thus  can  legally  be  tutor. 
Servus  autem  alienus  pure  inutiliter  If,  however,  it  is  by  mistake,  and  from 
datur  testamcnto  tutor  :  sed  ita  cum  the  testator  supposing  him  to  be  free, 
liber  erit  utiliter  datur.  Proprius  that  he  is  appointed  tutor,  the  de- 
autem  servus  inutiliter  eo  modo  cision  would  be  different.  The  ap- 
datur  tutor.  pointment  of    a  slave    belonging   to 

another  person  as  tutor  is  ineffectual, 
if  unconditional;  but  is  valid  when 
made  with  this  condition,  *when  he 
shall  be  free  *.  If,  however,  any  one 
appoints  his  own  slave  with  such  a  con- 
dition, the  appointment  is  void. 

D.  xxvi.  2.  32.  2. 

A  slave  was  incapable  of  holding  any  legal  oflSce.  It  was  there- 
fore necessary  to  enfranchise  him  in  order  that  he  might  become  a 
tutor.  If  the  appointment  was  made  without  express  enfranchise- 
ment, it  was  the  opinion  of  Paul  (D.  xxvi.  2.  32)  that  the  appoint- 
ment implied  enfranchisement,  and  this  as  if  given  by  the  testator 
himself  {directa),  and  not  entrusted  to  his  heir  to  give  (fidei- 
comraisaaria).  Valerian  and  Gallian,  however,  decided  subse- 
quently by  a  rescript  (C.  vii.  4.  9),  that  it  was  only  a  libertas 
fideicommissaria  which  such  an  appointment  carried  with  it. 
Justinian  here  restores  the  authority  of  the  former  opinion. 

The  appointment  of  the  slave  of  another  carried  with  it  the 
libertas  fideicommissariaf  that  is,  it  was  incumbent  on  the  heir 
to  purchase  and  emancipate  the  slave,  who  could  then  discharge 
the  office  of  tutor.  (D.  xxvi.  2.  10.  4.)  If  the  heir  was  not  able 
to  purchase  the  slave,  then  the  slave  could  not  act  as  tutor  until 
he  gained  his  freedom  in  some  other  way.  Even  if  the  testator 
had  not  used  the  words  cuvi  liber  erit,  or  some  corresponding  ex- 
pression, he  was  presumed  to  have  intended  to  use  them,  unless  a 
contrary  intention  appeared.  (D.  xxvi.  2.  10.  4 ;  Cod.  vii.  4.  9.) 
If  a  testator  said  of  his  own  slave  that  he  was  to  be  tutor  when 
free,  this  showed  that  the  testator,  who  had  the  power  to  en- 
franchise him,  did  not  choose  to  exercise  it ;  and  as  he  thus  volun- 
tarily made  his  own  appointment  void,  the  law  would  not  help  him. 

2.  Furiosus   vel    minor    viginti  2.  If  a  madman  or  a  person  under 

Suinque  annis  tutor  testamento  the  age  of  twenty-five  years  is  by  tes- 
atus  tutor  erit,  cum  compos  mentis  tament  appointed  tutor,  the  one  is  to 
Aut  major  viginti  quinque  annis  begin  to  act  when  he  becomes  of  sound 
fuerit  faotus.  mind,  and  the  other  when  he  has  com- 

pleted his  twenty-fifth  year. 


plcted  his  twei 
D.  xxvi  1.  11 ;  xxvi.  2.  32.  2. 


Meanwhile  the  magistrate  would  appoint  another  tutor.    (See 
Tit  20.) 
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3.  Ad  certain  trempus  vel  ex  3.  There  is  no  doubt  that  a  tutor 
certo  tempore  vel  sub  condicione  vel  may  be  appointed  either  until  a  certain 
ante  heredis  institutionem  posse  dari  time,  or  from  a  certain  time,  or  con- 
tutorem  non  dubitatur.                          ditionally,  or  before  the  institution  of 

an  heir. 

The  old  law  regarded  the  naming  of  the  persons  designed  to 
take  as  heirs  under  the  testament,  as  the  base  of  the  tes^ment, 
and  passed  over  every  declaration  of  the  testator's  wishes  placed 
before  this  as  out  of  due  order  and  entirely  void.  The  Proculians 
(Gai.  ii.  231)  thought  this  ou^ht  not  to  be  extended  to  the 
appointment  of  a  tutor,  and  Justinian  did  away  with  the  doctrine 
altogether.     (See  note  on  Bk.  ii.  Tit.  14.  pr.) 

4.  Certae  autem  rei  vel  caussB  4.  A  tutor  cannot  be  appointed  for 
tutor  dari  non  potest,  quia  personao,  a  particular  thing  or  business,  as  it  is 
non  oaussB  vel  rei  datur.                         to  a  person,  and  not  for  a  business  or 

a  thing,  that  a  tutor  is  appointed. 

D.  xxvL  2.  12.  14. 

The  tutor  had  to  take  charge  of  the  whole  interests  of  the 
pupil,  and  complete  his  persona^  and  therefore  to  appoint  him  to 
take  charge  of  his  interest  in  any  one  matter  only  was  inconsis- 
tent with  the  nature  of  his  office,  and  such  an  appointment  was 
void.  (D.  xxvi.  2.  13.)  If,  however,  the  property  of  the  pupil 
was  situated  in  provinces  far  apart  from  each  other,  a  separate 
tutor  might  be  appointed  to  take  care  of  his  interests  in  each 
province.     (D.  xxvi.  2.  15.) 


5.  Si  quis  filiabus  suis  vel  filiis 
tutores  dederit,  etiam  postumte  vel 
postumo  videtur  dedisse,  quia  filii 
vel  filisB  appellatione  et  postumus  et 
postuma  continentur.  Quid,  si  ne- 
potes  sint,  an  appellatione  £Jiorum 
et  ipsis  tutores  dati  sunt  ?  Dicen- 
dum  est,  ut  ipsis  quoque  dati  vide- 
antur,  si  modo  liberos  mxit.  Ceterum 
si  filios,  non  continebuntur :  aliter 
enim  filii,  aliter  nepotes  appellan- 
tur.  Plane  si  postumis  dederit,  tam 
filii  postumi  quam  ceteri  liberi  con- 
tinebuntur. 


5.  If  any  one  appoints  a  tutor  to 
his  sons  or  daughters,  he  is  held  also 
to  appoint  him  as  tutor  to  his  post- 
humous children;  because,  under  the 
appellation  of  son  or  daughter*  &  post- 
humous son  or  daughter  is  included. 
But  if  there  are  grandchildren,  are 
they  included  in  the  appointment  of  a 
tutor  to  sons  ?  We  answer  that  imder 
an  appointment  to  children,  grand- 
children are  included,  but  not  imder 
an  appointment  to  sons ;  for  son  and 
grandson  are  quite  distinct  words. 
But,  if  a  testator  appoints  a  tutor  to 
those  who  are  posthumous,  the  term 
obviously  includes  all  posthumous  chil- 
dren, whether  sons  or  grandsons. 


Tit.  XV.    DE  LEGITIMA  ADGNATORUM  TUTELA, 

t 

Quibus  autem  testamento  tutor  They  to  whom  no  tutor  has  been 

datus  non  sit,  his  ex  lege  duodecim  appointed  by  testament,  have  their 
tabulanmi  adgnati  sunt  tutores,  qui  agnati  as  tutors,  by  the  law  of  the 
vocautur  Icgitimi.  Twelve  Tables,  and  such  tutors  are 

called  '  legal  tutors'. 

Gai.  i.  165 ;  D.  xxvi.  4. 1. 
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Tutorea  legitimi  mean  tutors  appointed  by  a  law,  that  is, 
by  the  law  of  the  Twelve  Tables,  or  according  to  some  inference 
from  its  provisions,  as  in  the  case  of  patrons.  (See  Tit.  17.)  *  Legal' 
must  be  here  understood  as  equivalent  to  *  by  virtue  of  a  law  . 

1.  Sunt  autem  adgnati  per  virilis  1.  Agnati  are  those  who  are  related 
sexus  cognationem  conjuncti,  quasi  to  each  other  through  males,  that  is 
a  patre  cognati,  veluti  frater  eodem  are  related  through  the  father,  as,  for 
patre  natus,  fratris  filius  neposve  instance,  a  brother  by  the  same  father, 
ex  eo,  item  patruus  et  patrui  £Jiu8  or  the  son  of  such  a  brother,  or  the 
neposve  ex  eo.  At  qui  per  feminini  son  of  such  a  son,  or,  again,  a  father's 
sexus  personas  cognatione  jungun-  brother,  or  a  father's  brother's  son,  or 
tur,  non  sunt  adgnati,  sed  alias  the  son  of  such  a  son.  But  those  who 
naturali  jure  cognati.  Itaque  amitsB  are  related  to  us  through  females  are 
tusB  filius  non  est  tibi  adgnatus,  sed  not  agnatic  but  merely  cognati  by 
cognatus  (et  invicem  scilicet  tu  illi  natural  relationship.  Thus  we  son  of 
eodem  jure  conjungcris),  quia  qui  a  father's  sister  is  related  to  you  not 
nascuntur,  patris,  non  matris  fa-  by  agnation,  but  by  cognation,  and 
tniliftm  sequuntur.  you  are  also  related  to  mm  by  cogna- 
tion ;  as  children  belong  to  the  family 
of  their  father,  and  not  to  that  of  their 
mother. 

(lAi.  i.  156. 

The  law  gave  the  rights  of  relationship,  such  as  inheritance 
and  appointment  as  tutors,  to  the  agnati  only.  All  persons,  re- 
lated by  ties  of  blood,  were  cognati- to  each  other.  Withm  this 
larger  circle  the  members  of  any  one  family  were  agnati  to  each 
other.  (See  Introd.  sec.  44,  45.)  A  family,  in  this  sense,  con- 
sisted of  all  persons  related  to  each  other,  by  having  a  common 
ancestor,  in  whose  power,  if  he  was  alive,  they  would  all  be.  A 
brother  and  sister,  for  instance,  were  agnati,  and  a  nephew  and 
aunt,  by  the  father's  side.  For  if  the  grandfather  were  alive  all 
would  be  in  his  power.  But  the  tie  was  dissolved  by  the  sister 
or  aunt  marrying  in  manum  (see  Introd.  sec.  46) ;  and  as  the 
children  of  females  would  be  in  the  power  of  the  husband,  they 
could  never  be  agnati  to  their  mother's  agnati,  except  by  adop- 
tion ;  and  hence  it  is  here  said  that  agnati  are  related  through 
males  only.  By  the  118th  Novel  Justinian  abolished  this  dis- 
tinction between  agnati  and  cognati,  and  the  nearest  m  blood 
was  thenceforth  the  tutor  legitimus,     (Nov.  118.  4,  5.) 

2.  Quod  autem  lex  ab  intestato  2.  The  law  calling  the  agnati  to  be 
vocat  ad  tutelam  adgnatos,  non  hanc  tutors  in  case  of  intestacy  does  not 
habet  significationem,  si  omnino  non  refer  merely  to  the  case  of  a  person 
fecerit  testamentum  is,  qui  poterat  who  might  have  appointed  a  tutor, 
tutores  dare,  sed  si  quantum  ad  tute-  dying  without  having  made  any  testa- 
lam  pertinet,  intestatus  decesserit.  mentatall,but  also  to  that  of  a  person 
Quod  tunc  quoque  accidere  intelle-  dying  intestate  only  so  far  as  regards 
gitur,  cum  is,  qui  datus  est  tutor,  the  appointment  of  a  tutor,  and  this  in- 
vivo  testatore  decesserit.  eludes  the  case  of  a  tutor  nominated 

by  testament  dying  in  the  lifetime  of 
the  testator. 

D.  xxvi*  4.  6, 
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It  was  necessary  to  state  expressly  that  the  testament  was 

food  as  far  as  it  went,  and  that  the  law  remedied  its  deficiency 
y  making  the  agnati  tutors,  because  it  was  a  maxim  of  Roman 
law  that  a  man  could  not  die  partly  testate  and  partly  intestate. 
(See  note  on  Bk.  ii.  Tit.  14.  9.) 

3.   Sed  adgnationis  quidem  jus  3.  The  right  of  agnation  is  ordin- 

onmibus  modis  capitis  deminutione  arily  taken  away  universally  by  capitis 

plerumque  perimitur :  namadgnatio  deminutiOy  for  agnation  is  a  term  of 

juris  est  nomen.     Cognationis  vero  civil  law;  but  the  right  of  cognation 

jus  non  omnibus  modis  commutatur,  is  not  lost  in  every  case  by  capitis 

quia  civilis  ratio  civilia  quidem  jura  deminutio,  for  although  civil  law  may 

corrumpere    potest,  naturalia  vero  destroy  civil  rights,  it  cannot  destooy 

non  utique.  natiural  rights. 

Gai.  i.  158. 

The  tie  of  agnation  being  created  by  law,  could  also  be  dis- 
solved by  it :  not  so  that  of  cognation,  which  was  a  tie  of  nature. 
But  the  law  could  take  away  the  legal  rights  attaching  to  the 
natural  tie ;  and  this  it  did  in  the  case  of  the  maxima  and  of 
the  media  capitis  dem^inutio,     (See  next  Title,  6.) 

A  constitution  of  Theodosius  and  Arcadius  provided  that  the 
mother,  if  she  has  not  remarried,  and  undertakes  not  to  remarry, 
may  have  the  tutela  of  her  children  given  her.  ^C.  v.  35.  2.)  And 
Justinian,  by  the  118th  Novel,  extended  this  to  the  grandmother, 
as  well  as  the  mother,  if  there  was  no  testamentary  tutor. 


Trr.  XVI.    DE  CAPITIS  MINUTIONK 

Est  autem  capitis  deminutio  pri-  Capitis  deminutio  is  a  change  of 

oris  status  commutatio,  eaque  tribus  staiuSy  which  may  happen  in  three 

modis  accidit ;  nam  aut  maxima  est  ways :  for  it  may  be  the  greatest  capitis 

capitis  deminutio  aut  minor,  quam  deminutiOj  or  the  less,  also  called  the 

quidam  mediam  vocant,  aut  minima,  middle,  or  the  least. 

Gal  i.  159. 

The  status  of  a  Roman  citizen  was  composed  of  three  elements: 
Tria  sunt  quce  habem^us :  libertatem,,  civitateTtt,  familiam..  (D. 
iv.  5.  11.)  The  citizen  was  free,  he  had  his  position  as  a  civiSy  he 
had  his  position  in  a  family.  Caput,  originally  signifying  the 
mention  made  of  the  citizen  in  the  registers  of  the  census,  meant 
the  sum  of  the  legal  capacities  of  a  personay  the  possession  of 
which  gave  him  his  status ;  and  if  a  citizen  changed  his  status, 
that  is,  if  he  lost  lus  liberty  or  his  civic  rights,  or  changed  his 
family  position  by  adoption  or  emancipation,  he  underwent  what 
was  termed  a  capitis  deminutiOy  this  capitis  dem,inutio  being 
termed  -moucima,  Tnedia,  or  minimay  according  to  which  of  the 
three  elements  of  status  it  was  that  was  primarily  affected. 

1.  Maxima  est  capitis  deminutio,  1.  The  greatest  capitis  deminutio  is, 

cum  ahquis  simul  et  civitatem  et  when  a  man  loses  both  his  citizenship 

libertatcm  aniittit.     Quod  accidit  in  and  his  Uberty ;  as  they  do  who  by  a 

his,  qui  servi  pcenifc  efficiuntur  atro-  terrible  sentence  are  made  '  the  slaves 

eitate  sententiae,  vel  liberti  ut  in-  of  punishment ' ;  or  freedmen,    con- 
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grati  circa  patronos  condcmnati,  demned  for  ingratitude  towards  their 
vel  qui  ad  prctium  participandum  patrons;  or  those  who  suffer  thetu- 
se  venumdari  passi  sunt.  selves  to  be  sold  in  order  to  share 

the  price  obtained. 

Gai.  L  160;  D.  xrviii.  3.  6.  6;  xxv.  3.  7.  L 
See  Tit.  12.  3 ;  Tit.  3.  4  note. 

2.  Minor  sive  media  est  capitis  2.  The  less  or  middle  capitis  demi- 
dcminutio,  cum  civitas  quidem  amit-  nutio  is,  when  a  man  loses  his  citizen- 
titur,  libertas  vero  retinetur.  Quod  ship,  but  retains  his  liberty ;  as  is  the 
accidit  ei,  cui  aqua  et  igni  inter-  case  when  any  one  is  forbidden  the  use 
dictum  fuerit,  vel  ei,  qui  in  insnlam  of  fire  and  water,  or  is  deported  to  an 
deportatus  est.  island. 

Gai.  L  16L 

In  this  kind  of  capitis  derainutio,  as  well  as  in  the  preceding, 
the  position  in  the  familia  was  lost,  its  rights  belonging  only  to 
citizens.  In  this  lesser  kind,  freedom  is  preserved ;  but  the  person 
who  undergoes  the  change  of  status  becomes  a  stranger,  peregrimus 
fit,  (Ulp.  Reg.  10.  3.)  It  was  a  maxim  of  Roman  law,  that  no 
one  could  cease  to  be  a  citizen  against  his  will.  Gimtatem  nemo 
unqvum  ullo  populi  jussu  amittit  invitus,  (Cic.  pro  Dora.  29.) 
The  condemned  was  therefore  denied  the  necessaries  of  life,  until 
he  was  driven  to  withdraw  himself  from  the  city.  Id  autem  ut 
esset  faciendum,  nan  aderaptione  civitatis,  sed  tecti,  et  aquce  et 
ignis  interdictions  faciebant  (Cic.  pro  Dom,.  30.)  "The  a,qucB 
et  ignis  interdictio  thus  became  a  form  by  which  a  sentence  of 
perpetual  banishment  was  inflicted.  The  deportatio  in  insulam 
superseded  this  form.  (D.  xlviii  29.  2.)  The  person  who  was 
banished  was  confined  to  certain  limits,  out  of  which  he  could  not 
stir  without  rendering  himself  punishable  with  death.  This  must 
be  kept  distinct  from  simpk  relegatio,  which  was  also  an  exile 
within  prescribed  limits,  but  did  not  in  any  way  affect  the  status. 
(D.  xlviii.  22.  7.     See  Tit.  12.  1  and  2.) 

3.  Minima  capitis  deminutio  est,  3.  The  least  capitis  deminutio  is, 
comet  civitas  et  libertas  retinetur,  when  a  person's  9fa?te«  is  changed  with- 
sed  status  hominis  commutatur.  out  forfeiture  either  of  citizenship  or 
Quod  accidit  in  his,  qui,  cum  sui  liberty  ;  as  when  a  person  sui  juris  be- 
juris  fuerunt,  cceperunt  alieno  juri  comes  subject  to  the  power  of  another, 
subject!  esse,  vel  contra.  or  a  person  alieni  juris  becomes  sui 

juris. 

Gai.  i.  162. 

The  status  was  changed  {covfimutatur)  by  the  change  of  family 
position;  but  the  person  who  underwent  this  form  of  capitis  demi- 
nutio had  still  after  it  all  the  three  elements  of  status.  Whether 
the  TYiiniTTia  capitis  derainutio  involved  a  degradation  or  merely 
a  change  has  been  much  debated  by  commentators.  Savigny  (see 
Postes  Oaius^  p.  128)  was  of  opinion  that  capitis  derainutio 
always  involved  a  degradation.  The  French  commentators  take 
the  other  view,  that  there  was  merely  a  change  implied,  and  they 
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have,  perhaps,  if  not  the  better  arguments,  the  clearer  authorities 
on  their  side.  Thus  Ulpian  says  the  rainima  capitis  deminutio 
takes  place  salvo  statu.  (D.  xxxviii.  17.  1.  8.)  What  is  said 
in  the  Digest  of  change  of  family  by  arrogation  and  emancipation 
must  be  extended  to  adoption.  (D.  iv.  5.  3.)  In  old  times,  the 
wife  who  passed  in  manum  viri,  or  the  freeman  who  was  given 
in  mancipio,  underwent  this  minima  capitis  deminutio.  (Gal 
i.  162.) 

After  the  words  vel  contra,  at  the  end  of  this  paragraph,  some 
texts  have  the  following  words :  veluti  si  Jiliusfamilias  a  patre 
emancipatus  fuerit,  est  capite  deminutus.  The  addition  is  pro- 
bably owing  to  some  writer  having  perceived  that  it  was  only  in 
the  case  of  emancipation  that  it  was  true  that  when  a  person 
became  sui  juris  he  was  capite  minutus.  There  was  no  change 
of  family  when  a  son  became  sui  jv/ris  on  the  death  of  his  father. 

The  person  who  underwent  the  minim^a  capitis  deminutio 
was,  in  the  eyes  of  the  law,  a  new  person.  He  could  not,  there- 
fore, until  the  praetor  permitted  an  action  against  him,  be  sued 
for  debts  previously  contracted.  (D.  iv.  5.  2.)  And  we  shall 
,see,  in  the  Second  Book,  that  in  the  old  law  a  usufruct  was  extin- 
guished by  the  minima  capitis  deminutio  of  the  usufructuary. 
(Bk.  il  Tit.  4.  3.)  The  capite  rainutus  also,  as  we  shall  see  in 
the  Third  Book  (Tit.  1.  9  and  10.  1),  forfeited  his  place  in  intes- 
tate succession,  except  so  far  as  he  was  helped  by  the  praetor,  or 
by  legislation. 

4.  Servas  autem  mantimissus  4.  A  slave  who  is  manumitted  is 
capite  non  minuitur,  quia  nullum  not  said  to  be  capite  minutus,  as  he 
caput  habuit.                                           has  no  '  caput  \ 

D.  iv.  5.  3.  2. 

5.  Quibus  autem  dignitas  magis  5.  Those  whose  dignity  rather  than 
quam  status  permutatur,  capite  non  their  status  is  changed,  do  not  undergo 
minuuntur:  et  ideo  senatu  motos  a  capitis  deminutio,  and  so  persons 
capite  non  minui  constat.  removed  from  the  senatorial  dignity 

tmdergo  none. 

D.  i.  9.  3. 

Even  infam^ia,  during  the  Empire  at  any  rate,  did  not  pro- 
duce a  cap%tis  deminutio.     (D.  1.  16.  103.) 


6.  Quod  autem  dictum  est,  manere 
cognationis  jus  et  post  capitis  de- 
minutionem,  hoc  ita  est,  si  minima 
capitis  deminutio  interveniat:  ma- 
net  enim  cognatio.  Nam  si  max- 
ima capitis  deminutio  incurrat,  jus 
quoque  cognationis  perit,  ut  puta 
servitute  alicujus  cognati,  et  ne  qui- 
dem,  si  manumissus  fuerit,  recipit 
cogn^ationem.  Scd  et  si  in  insulani 
deportatus  quis  sit,  cognatio  solvitur. 


6.  In  saying  that  the  right  of  cog- 
nation remains  in  spite  of  a  capitis 
deminutio,  we  were  speaking  only  of 
the  least  deminutio,  after  which  the 
cognation  subsists.  For,  by  the  greater 
deminutio,  as,  for  example,  if  one  of  the 
cognati  becomes  a  slave,  the  right  of 
cognation  is  wholly  destroyed,  so  as 
not  to  be  recovered  even  by  manumis- 
sion. So,  too,  the  right  of  cognation 
is  put  an  end  to  by  deportation  to  an 
island. 


D.  xxxviii.  8.  5.  7. 
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See  Tit.  15.  1.  A  change  of  the  civil  family  by  adoption 
or  arrogation  never  dissolved  the  natural  tie  of  cognatio,  or 
destroyed  its  attendant  civil  rights ;  but  these  were  destroyed  by 
a  sentence  which  involved  the  loss  df  the  civitas.  And  if  the 
civitas  was  once  lost  and  then  regained,  the  restored,  or  rather 
new,  civis  was  in  all  respects  the  founder  of  a  new  family,  ex- 
cepting when  he  was  reshtuttua  in  integrum,  that  is,  restored  by 
the  emperor  to  the  same  position  that  he  had  formerly  held.  (See 
Tit.  12.  1.) 

7.  Cum  autem  ad  adgnatos  tutela  7.  The  right  to  be  tutor,  which  be- 

pertineat,  non  simul  ad  omnes  per-  longs  to  the  agnati,  does  not  belong  to 
tinet,  sed  ad  eos  tantum,  qui  prox-  all  at  the  same  time,  but  to  the  nearest 
imiore  grculu  sint,  vel,  si  ejusdem  in  degree  only ;  or  if  there  are  many 
gradus  sint,  ad  omnes.  in  the  same  degree,  then  to  all  in  that 

degree. 

Gai.  i.  164. 

The  principle  of  the  law  was,  that  those  persons  should  have 
the  burden  of  the  tutelage  who  had  the  hope  of  the  succession. 
(Tit.  17.  pr.)  The  nearest  in  degree  of  the  agnati  were  therefore 
the  tutors  in  case  of  intestacy.  The  nearest  in  degree  might, 
however,  happen  to  be  a  woman  or  an  infant,  and  then,  although 
this  person  was  the  next  in  succession  to  the  inheritance,  it  was 
necessary  to  go  a  step  further  off  to  find  the  tutor.  (D.  xxvi  4. 
1.1.) 

Tit.  XVII.    DE  LEGITIMA  PATRONORUM  TUTELA. 

Ex  ead.em  lege  duodecim  tabul-  By  the  same  law  of  the  Twelve 

arum  libertorum  et  libertarum  tu-  Tables,  the  tutelage  of  freedmen  and 

tela  ad  patronos  liberosque  eorum  freedwomen  belongs  to  their  patrons, 

pertinet,   quse  et  ip?  a  Icgitima  tu-  and  to  the  children  of  their  patrons ; 

tela  vocatur :   non  quia  nominatim  and  this  tutelage,  too,  is  called  legal 

ea  lege  de  hac  tutela  cavctur,  sed  tutelage:  not  that  the  law  eontains  any 

quia    perinde  accepta  est    per  in-  express  provision  on  the  subject,  but 

terpretationem,  atque  si  verbis  legis  because  it  has  been  as  firmly  estab- 

introducta   esset.      Eo  enim  ipso,  lished  by  interpretation,  as  if  it  had 

quod  hereditates  libertorum  liber-  been  introduced  by  the  express  words 

tarumque,  si  intestati  decessissent,  of  the  law.    For  as  the  law  had  ordered 

jusserat  lex  ad  patronos  hberosve  that  patrons  and  their  children  should 

eorum  pertinere,credideruntveteres,  succeed  to  the  inheritance  of   their 

Yoluisse  legem  etiam  tutelas  ad  eos  freedmen  or  freedwomen  who  should 

pertinere,  cum  et    adgnatos,  quos  die    intestate,   the  ancients    were  of 

ad  hereditatem  vocat,  eosdem  et  tu-  opinion  that  the  intent  of  the  law  was 

tores  esse  jussit  et  quia  plerumque,  that  the  tutelage  also  belonged  to  them; 

nbi  successionis  est  emolumentum,  seeing  that  the  law,  which  calls  agnati 

ibi  et  tutelae  onus  esse  debet.     Ideo  to  the  inheritance,  also  appoints  them 

autem  diximus  plenmique,  quia,  si  a  to  be  tutors,  because  in  most  cases, 

femina  impubes  mannmittatur,  ipsa  where  the  advantage  of  the  succession 

ad  hereditatem  vocatur,  cum  alius  is,  there  also  ought  to  be  the  burden 

est  tutor.  of    the  tutelage.    We    say  'in  most 

cases,'  because,  if  a  person  below  the 
age  of  puberty  is  manumitted  by  a 
female,  she  is  called  to  the  inheritance, 
while  another  person  is  tutor. 

GAl.i.  165;  D,  xxvi.  4. 1. 1.  3. 
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The  law  gave  the  patron  the  right  of  succession  to  the  inherit- 
ance of  the  freedman ;  and  as  the  right  of  succession  was  con- 
nected with  the  tutelage  in  the  case  of  the  agnatic  it  seemed 
natural  to  connect  the  two  ki  the  case  of  the  patron. 


Tit.  XVIII.    DE  LEGITIMA  PARENTUM  TUTELA. 

Exemplo  patronorum  recepta  est  In    imitation  of    the    tutelage  of 

et  alia  tutela,  quse  et  ipsa  legitima  patrons,  there  is,  too,  another  kind 
vocatur.  Nam  si  quia  filium  aut  which  also  is  said  to  be  legal :  for  if 
filiam,  nepotem  aut  neptem  ex  filio  any  one  emancipates,  below  the  age  of 
et  deinceps  impuberes  emancipav-  puberty,  a  son,  or  a  daughter,  or  a 
erit,  legitmius  eorom  tutor  erit.  grandson,  or  a  granddaughter,  being 

the  issue  of  a  son,  or  any  other  de- 
scendant, he  is  their  legal  tutor.' 

Gai.  i.  175. 

This  has  already  been  stated  in  Title  12.  6.    (See  note  to  that 
paragraph.) 


Tit.  XIX.    DE  FIDUCIARIA  TUTELA. 

Est  et  alia  tutela,  quee  fidnoiaria  There  is  another  kind  of  tutelage 
appcllatur.  Nam  si  parens  £Jium  called  fiduciary ;  for  if  an  ascendant 
vel  fiham,  nepotem  vet  neptem  et  emancipates,  below  the  age  of  puberty, 
deinceps  impuberes  manumiserit,  a  son  or  a  daughter,  a  grandson  or 
legitimam  nanciscitur  eorum  tute-  a  granddaughter,  or  any  other  de- 
lam  :  quo  defuncto,  si  hberi  virilis  scendant,  he  is  their  legal  tutor ;  but 
sezus  extant,  fiduciarii  tutores  fiU-  if,  at  his  death,  he  leaves  male  chil- 
orum  suorum  vel  fratris  vel  sororis  dren,  they  become  the  fiduciary  tutors 
et  ceteronun  efficiuntur.  Atqui  pa-  of  their  own  sons,  or  brother,  or  sister, 
trono  legitimo  tutore  mortuo,  Uberi  or  other  descendants  of  the  deceased, 
quoque  ejus  legitimi  sunt  tutores :  But  when  a  patron,  who  is  a  legal 
quoniam  filius  quidem  defuncti,  si  tutor,  dies,  his  children  also  become 
non  esset  a  vivo  patre  emancipatus,  legal  tutors ;  the  reason  of  this  dis- 
post  obitum  ejus  sui  juris  efficeretur  tinction  being  that  a  son,  who  has  not 
nee  in  fratrum  potestatem  recideret  been  emancipated  in  his  father's  life- 
ideoque  nee  in  tutelam,  libertus  time,  becomes  sui  juris  at  the  death 
autem  si  servus  mansisset,  utique  of  his  father,  and  does  not  fall  under 
eodem  jure  apud  Uberos  domini  post  power  of  his  brothers,  nor,  therefore, 
mortem  ejus  futurus  esset.  Ita  under  their  tutelage ;  while  the  freed- 
tamen  ii  ad  tutelam  vocantur,  si  man,  had  he  remained  a  slave,  would 
perfected  setatis  sint.  Quod  nostra  also  have  been,  after  the  death  of  his 
constitutio  generaUter  in  omnibus  master,  the  slave  of  his  master's  chil- 
tutehs  et  ourationibus  observari  dren.  These  persons,  however,  are  not 
praecepit.  called  to  be  tutors  unless  of  full  age,  a 

rule  which  ))y  our  constitution  applies 
generally  to  all  tutors  and  curators. 

D.  xxvi.  4.  3,  4 ;  C.  v.  30.  5. 

When  it  Ls  said  that  the  sons  become  the  fiduciary  tutors  of 
their  own  sons,  reference  is  made  to  the  case  of  the  grandsons 
having  been  emancipated  by  the  grandfather. 

The  person  who  emancipated  the  child  succeeded  to  all  the 
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righte  of  a  patron  over  the  child  ;  if,  as  was  usual  (see  Tit.  12.  6, 
note),  it  was  the  father,  then,  as  being  the  patron,  he  was  included 
in  the  terms  of  the  law  of  the  Twelve  Tables,  and  was  a  tutor 
legitimus  (Gai.  i.  172 ;  D.  xxvi.  4.  3-10) ;  if  it  was  not,  he  was 
a  tutor  Jidudarius  (Gai.  i.  166),  a  tutor  bound  to  the  father  by 
a  trust.  In  the  case  of  a  slave,  the  children  of  a  patron  succeeded 
to  the  rights  of  patronage  ;  but  this  did  not  extend  to  the  case 
of  emancipated  children  :  the  children  not  emancipated  were  not 
the  patrons  of  those  who  were.  They  were  not  tutors,  therefore, 
by  the  law  of  the  Twelve  Tables,  and  the  word  fiduciarii  is 
borrowed  from  its  more  proper  usage  to  express  their  position, 
and  is  in  this  case  merely  opposed  to  legitimi.  (D.  xxvi.  4.  4.) 
The  reason  given  in  the  text  lor  their  being  only  tutoreafid/nciarii, 
viz.  that  the  emancipated  infant  would  have  been  aui  juris  if 
he  had  not  been  emancipated,  is  manifestly  an  imperfect  one. 
For  it  would  not  be  necessarily  true  when  a  grandfather  emanci- 
pated his  grandson  ;  supposing  his  father  were  living  and  in  the 
power  of  the  grandfather,  the  grandson  would  not  on  the  grand- 
father's death  become  sui  juris,  if  he  were  not  emancipated.  If 
the  father  of  the  emancipated  child  left  no  other  children  above 
the  age  of  puberty,  the  nearest  agnatus,  as,  for  instance,  the 
father's  brother,  was  the  tutor,  and  he,  too,  was  called  the  tutor 
fiduciarius,     (Theoph.  Paraph.) 

The  perfecta  oitas  was  the  age  of  twenty-five  years. 

Tit.  XX.     DE  ATILIANO  TUTORE  VEL  EO,  QUI  EX  LEGE 

JULIA  ET  TITIA  DABATUR 

Si  oui  nullus  omnino  tutor  fuerat,  If  any  one  had  no  tator  at  all,  one 

ei  dabatur  in  urbe  quidem  Boina  a  used  to  be  given  him,  in  the  city  of  Borne 

prstore  urbano  et  majore  parte  tri-  by  the  prastor  urbanus,  and  a  majority 

bunorum  plebis  tutor  ex  lege  Atilia,  of  the   tribunes    of  the    plebs,  under 

in  provinciis  vero  a  praesidibus  pro-  the  lex  Atilia;  in  the  provinces  by  the 

vinciarum  ex  lege  Julia  et  Titia.  prsesides  under  the  lex  Julia  et  Titia. 

Gai.  L  185. 

The  date  of  the  lex  Atilia  is  unknown,  but  it  must  have  been 
in  existence  in  the  year  B.c.  197,  when  Livy  (xxxix.  9)  says 
of  a  liberta,  'Post  patroni  morterriy  quia  in  nullius  manu  erat, 
tutore  a  tribunis  et  prcetore  petito  .  And  as  the  necessity  for 
some  means  of  appointing  a  tutor,  where  one  was  not  appointed 
by  testament  or  law,  must  have  been  early  felt,  the  lex  Atilia, 
or  one  similar  to  it,  must  probably  have  existed  long  before  the 
time  of  which  Livy  speaks.  The  date  of  the  lex  Jiuia  et  Titia 
was  probably  B.c.  31.  As  there  were  ten  tribunes,  the  majority 
would  be  at  least  six. 

The  term  tutor  dativus  is  used  by  Justinian  (Cod.  i.  3.  52)  to 
express  a  tutor  given  by  the  magistrate ;  this  term  being  used 
by  Gains  (i.  154)  to  express  tutors  given  by  testament. 

1.  Sed  et  si  testameuto  tutor  sub  1.  A^ain,  if  a  testamentary  tutor 

condicione  aut  die  certo  datus  fuerat,     had  been  appointed  conditionally,   or 
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quaindm  condicio  aut  dies  pendebat,  from  a  certain  time,  then  until  the 
ex  iisdem  legibus  tutor  dari  poterat.  completion  of  the  condition  or  arrival 
Item  si  pure  datus  f uerat,  quamdiu  of  the  time  fixed,  another  tutor  might 
nemo  ex  testamento  heres  existebat,  be  appointed  under  the  same  laws, 
tamdiu  ex  iisdem  legibus  tutor  Also,  if  a  tutor  had  been  given  im- 
petendus  erat,  qui  desinebat  tutor  conditionally,  yet,  as  long  as  no  one 
esse,  si  condicio  existeret  aut  dies  had  accepted  the  inheritance,  as  heir 
veniret  aut  heres  existeret.  by  the  testament,  another  tutor  might 

tmder  the  same  laws  be  appointed  for 
the  interval.  But  his  omce  ceased 
when  the  condition  was  accomplished, 
when  the  time  arrived,  or  the  inherit- 
ance was  entered  upon. 

Gai.  i.  186 ;  D.  xxvL  2.  11. 

If  the  wishes  of  the  testator  were  declared  to  any  extent  re- 
specting the  appointment  of  a  tutor,  this  entirely  excluded  the 
tutores  legitimi^  and  every  deficiency  in  the  declaration  was  reme- 
died by  the  interposition  of  the  magistrate.     (D.  xxvi.  2.  11.) 

No  testament  took  effect  until  an  heir  entered  on  the  inherit- 
ance. (See  Introd.  sec.  76.)  If  it  was  known  that  a  testament 
existed  appointing  a  tutor,  this  excluded  the  agnati  from  being 
tutors  ;  but  the  tutor  under  the  testament  did  not  commence  his 
tutela  until  the  testament  took  effect.  Meantime  a  tutor  ap-* 
pointed  by  the  magistrate  took  care  of  the  pupiL 

2.  Ab    hostibus    quoque    tutore  2.  If,  again,  a  tutor  was  taken  pri- 

capto,  ex  his  legibus  tutor  peteba-  soner  by  the  enemy,  application  could 
tur,  qui  desinebat  esse  tutor,  si  is,  be  maae,  under  the  same  laws,  for 
qui  captus  erat,  in  civitatem  rever-  another  tutor,  whose  office  ceased 
sus  fuerat :  nam  reversus  recipiebat  whon  the  first  tutor  returned  from 
tutclam  jure  postliuiiniL  captivity ;    for  on   his  return   he   re- 

sumed the  tutelage  by  the  jus  post- 
hmtntt, 

Gai.  i.  187. 
For  an  account  of  the  jus  poatliTninii,  see  Title  12.  6. 


3.  Sed  ex  his  legibus  pupillis 
tutores  desienmt  dari,  posteaqusim 
prinio  consules  pupillis  utriusque 
sexus  tutores  ex  inquisitione  dare 
coBperunt,  deinde  prstores  ex  con- 
stitutionibus.  Nam  supra  scriptis 
legibus  neque  de  cautioue  a  tutoribus 
exigenda  rem  salvam  pupillis  fore, 
neque  de  compellendis  tutoribus  ad 
tutelaB  administrationem  quidquam 
cavetur. 


3.  But  tutors  have  ceased  to  be. 
appointed  under  these  laws,  since  tlicy 
have  been  appointed  to  pupils  of  either 
sex,  first  by  the  consuls,  after  inquiry 
into  the  case,  and  subsequently  by  the 
prators  under  imperial  constitutions. 
For  the  above-mentioned  laws  required 
no  security  from  the  tutors  for  the 
safety  of  the  pupil's  property,  nor  did 
they  contain  any  provisions  to  compel 
them  to  discharge  the  duties  of  tlie 
office. 


The  power  to  appoint  tutors  was  given  by  Claudius  to  the 
consuls  (Suet,  in  Claud.  23),  and  transferred  by  Antoninus  Pius 
(Jul.  Capit.  in  ViL  M.  Anton.  10)  to  the  prjBtors. 

4.  Sed  hoc  jure  utimur,  ut  Romte  4.  Under  our  present  system  tutors 

quidem  prtefectus  urbis  vel  prrotor     are  appointed  at  Home  by  the  pra*fect 
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secundum  suam  jurisdictioneui,  iii  of  tlio  city,  or  the  praetor,  according  to 
provinciis  autcm  praesides  ox  inqui-  his  jurisdiction,  and,  in  the  provinces, 
sitione  tu tores  crearent,  vel  niagis-  by  the  praesides ^  after  inquiry ;  or  by 
tratus  jussu  praBsidum,  si  non  sint  an  inferior  magistrate,  at  the  command 
magnse  pupilli  facuJtates.  of  the  prxses,  if  the  property  of  the 

pupil  is  only  small. 
D.  xxvi.  5.  1. 

The  proefectua  urbis  was,  from  the  time  of  Augustus,  an  oflScer 
who  had  the  superintendence  of  the  city  and  its  police,  and  power 
to  decide  on  both  civil  and  criminal  cases,  his  civil  jurisdiction 
extending  one  hundred  miles  from  the  city,  his  criminal  jurisdic- 
tion evidently  extending  over  the  whole  of  Italy.  (D.  i.  12.)  As 
he  was  considered  the  direct  representative  of  the  emperor,  much 
that  previously  belonged  to  the  prcetor  urbanus  fell  gradually 
into  his  hands.  The  prmfectua  urbis  appointed  tutors  in  cases 
where  pupils  of  higher  rank  and  larger  fortune  were  concerned  ; 
the  proitor,  when  the  pupils  were  of  humbler  station  and  smaller 
fortune ;  and  this  it  is  wliich  is  referred  to  in  the  words 
aecundum  suam  jurisdictionem. 

In  the  provinces  the  praises  appointed  ;  but  until  Justinian 
altered  the  law  (see  next  paragraph),  not  only  could  municipal 
magistrates  not  appoint  without  the  authority  of  the  prthses,  but 
no  one  could  be  authorised  by  the  prceses  unless  he  was  a  magis- 
trate.    (D.  xxvi.  5.  8.) 

5.  Nos  autem  per  constitntionem  5.  But  by  one  of  our  constitutions, 

nostram  et  hujusmodi  dillicultates  to  do  away  with  the  difficulties  to 
homiuum  resecantes  nee  exspectata  which  these  provisions  as  to  different 
jussione  pnusiduiii,  disposuimus,  si  persons  ^'ave  rise,  and  to  avoid  the  ne- 
facultiis  pupilli  vel  adulti  usque  ad  ccssity  of  waiting  for  the  order  of  the 
quingentos  solidos  valeat,  defonsorcs  prxscSj  we  have  enacted,  that  if  the 
civitatuni  (una  cum  cjusdem  civitatis  property  of  the  pupil  or  minor  does  not 
religiosissimo  aiitistite  vel  apud  alias  exceed  five  hundred  solidij  tutors  or 
pubUcas  personas)  vel  magistratus,  curators  shall  be  appointed  by  the 
vel  juridicum  Aloxandrinae  civi-  (ic/t'7wore5of  the  city  (acting  in  con junc- 
tatis  tutores  vel  curatores  creare,  tion  with  the  holy  bishop,  or  before 
legituna  cautela  secundum  ejusdem  otlier  public  persona),  or  by  the  magis- 
constitutionis  nonnam  pra'standa,  trates,  or,  in  the  city  of  Alexandria,  by 
videlicet  corum  periculo,  qui  earn  the  judge ;  but  legal  security  must  be 
accipiant.  given  according  to  the  terms  of  the 

same  constitution,  that  is  to  say,  at  the 
risk  of  those  who  accept  it. 
C.  i.  4.  30. 

The  constitution  of  Justinian  provided  that,  where  the  fortune 
of  the  person  recjiiiringa  tutor  or  curator  did  not  amount  to  more 
than  500  solidi  (the  aureus^  II.  Is.  6d.  of  English  money,  after 
the  time  of  Alexander  Severus  was  called  a  solidus),  a  local 
magistrate,  without  the  authorisation  of  the  praises,  could 
appoint,  not  making  a  formal  examination  into  the  position  and 
character  of  the  tutor  or  curator  (hiquisitio),  but  merely  taking 
a  money  security  for  the  faithful  porfonnancM'  ol*  his  duties. 

SifacuUas  j^upilUy  &c.  This  is  an  am])i^u()us  translation  of 
the  clause  in  the  Cod.  :  eLirep  a^pi  TrevjaKoaifiw  ')(fjv(T0)v  koi  fiovov 
Ta  Ti)9  irepiovala^  elr)  tcov  viayv. 
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The  defensor  was  a  magistrate  appointed  for  two  years  out 
of  the  decwriones  of  a  city.  His  principal  business  was  to  act 
as  a  check  on  the  prceaes,  and  he  had  besides  a  limited  civil  and 
criminal  jurisdiction. 

6.  Impuberes  autem  in  tutela  6.  It  is  agreeable  to  the  law  of 
esB^  naturali  jure  conveniens  est,  ut  nature,  that  persons  under  the  age  of 
is,  qui  perfeotsB  setatis  non  sit,  puberty  should  be  under  tutelage,  so 
alteriuB  tutela  regatur.  that  persons  of  tender  years  may  be 

under  the  government  of  another. 
Gal  l  189. 

Gaius,  in  his  Institutes,  after  the  words  extracted  from  him  in 
the  text,  proceeds  to  contrast  with  the  tutelage  of  minors,  which 
is  an  institution  natural  and  necessary  in  all  communities,  the 
tutelage  of  women,  which  he  considers  founded  on  no  reasonable 
basis.  The  original  reason  of  this  tutelage  was  probably  the  inca- 
pability of  women  to  share  in  the  proceedings  of  the  curiay  and 
their  being  supposed  unfit  to  go  through  solemn  forms.  In  default 
of  a  testamentary  tutor  appointed  by  the  father  of  the  woman  if  she 
was  inhis  power,  or  by  the  husband  if  she  was  in  manu — and  itmay 
be  mentioned  that  the  husband  could  by  testament  either  appoint 
a  tutor  to  his  wife  in  raanu,  or  give  her  the  option  of  choosing  one 
(Gai.  i.  148  et  seq.) — the  nearest  agnatus  was  the  tutor,  women 
being  either  alieni  juris,  or  else  under  a  tutor  all  their  lives  ;  the 
tutor  being  aljowed  in  certain  cases  to  transfer  his  office  (Gai.  i. 
168),  and  the  woman  being  allowed  to  demand  a  substituted  tutor 
in  place  of  one  absent.  (Gai.  i.  173.)  The  lex  Atilia  and  the  lex 
JuXiaet  Titia  applied  to  women.  (Ulp.  Reg.  11.  18.)  The  lex 
Papia  Poppcea  (a.d.  9)  exempted  from  tutelage  women  who  had 
three  children  (Gai.  i.  145),  and  a  lex  Glaudia{k.D.  45) suppressed 
the  tutelage  of  the  agnati  altogether  in  the  ease  of  women  of 
free  birth,  leaving  only  the  tutelage  of  ascendants  and  patrons. 
(Gai.  i.  157.)  This  modified  tutelage  of  women  existed  in  the 
time  of  Ulpian  (Reg,  11.  8),  but  had  fallen  into  desuetude  in  the 
time  of  Justinian.  While  the  tutelage  of  women  lasted,  the 
woman  above  puberty  (see  Gai.  i.  190  et  seq,)  managed  her  own 
affairs,  and  the  tutor  was  only  called  in  to  give  his  auctoritas 
on  occasions  of  moment,  the  pra3tor  interposing  to  force  a  tutor 
to  give  his  authority  when  necessary,  but  the  praetor  would  not 
adopt  this  course  where  the  tutor  was  an  ascendant  or  patron, 
unless  some  very  strong  reason  existed. 

7.  Cumigiturpupillorumpupilla-  7.  As  tutors  administer  the  affairs 
rumquc  tutores  negotia  gerunt,  post  of  their  pupils,  they  may  be  compelled 
pubertatem  tutelae  judicio  rationciii  to  account,  by  the  actio  tutela:,  when 
reddunt.  their  pupils  arrive  at  puberty. 

Gai.  i.  191. 

The  modes  by  which  the  faithful  discharge  of  his  duty  by  a 
tutor  was  insured  are  given  in  the  24th  Title. 

Tit.  XXI.    DE  AUCTORITATE  TUTORUM. 

Auctoritas  autem  tutoris  in  qui-  In  some  cases  it  is  necessary  that 

busdam   cnusis    necessaria    pupillis     the  tutor  should  authorise  the  acts  of 
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est,  in  quibusdam  non  est  necessaria.  the  pupil,  in  others  not.     When,  for 

\)t  Qcco  si  quid  dari  sibi  stipulcntur,  instance,  the  pupU  stipulates  for  some- 

non  est  necessaria  tutoris  auctoritas  :  tbinj^  to  be  given  hiin,  the  authorisa- 

quod  si  aliis  pupilli  proniittant,  ne-  tion  of  the  tutor  is  not  requisite ;  but 

cessaria  est :   namque  placuitj  me-  if  the  pupil  makes  the  promise,  it  is 

liorem   quidem   suam    condicionem  requisite ;  for  the  rule  is,  that  pupils 

licere  eis  facere  etiam  sine  tutoris  may  make  their  condition  better,  even 

auctoritate,    deteriorem    vero    non  without    the    authorisation    of    their 

aliter  quam  tutore  auctore.    Unde  in  tutor,  but  not  worse  unless  with  the 

his  causis,  ex   quibus   mutuae  obli-  tutor's  authorisation.     And  therefore 

gationes  nascuntur,  in  emptionibus,  in  all  cases  of  reciprocal  obligation,  a.8 

venditionibus,  locationibus,  conduc-  in  contracts  of  buying,  selling,  letting, 

tionibus,  mandatis,  depositis,  si  tu-  hiring,  baihnent  deposit,  if  the  tutor 

toris  auctoritas  non  interveniat,  ipsi  does  not  authorise  the  pupil  to  enter 

quidem,    qui  ciun    his  contrahunt,  into  the  contract,  the  person  who  con- 

obligantur,  at  invicem   pupilli  non  tracts  with  the  pupil  is  bound,  but  the 

obligantur.  pupil  is  not  bound. 

T).  xix.  1.  13.  29. 

The  duties  of  the  tutor  were  twofold  :  to  administer  the  affairs 
of  the  pupil,  and  to  interpose  what  was  termed  his  authority.  It 
is  to  the  second  head  of  his  functions  that  this  Title  refers. 

There  were  many  things  in  which  the  Roman  law,  in  its 
stricter  times,  did  not  allow  one  person  to  represent  another.  Much 
that  to  us  seems  only  to  belong  to  private  life  was  bound  up  with 
political  and  public  duties  and  rights.  (See  Introd.  sec.  43.)  The 
law  could  not  contemplate  one  beneath  the  age  of  puberty  acting 
as  if  he  was  a  member  of  the  curia,  or  any  one  else  coming  for- 
ward to  fill  for  him  his  place  in  the  list  of  citizens.  No  one  could 
bring  actions  of  strict  law  in  another  name,  or  go  through,  for 
another,  the  fictitious  process  of  in  jure  ceasio,  or  through  the 
forms  of  manumission  and  adoption,  or  perform  for  another  any  of 
those  acts  to  which  a  solemn  ceremony  was  attached,  such  as 
mancipation  or  stipulation.  (D.  xl.  2.  24;  D.  xlvi.  4.  13.  10.)  It 
was  necessary  that  a  minor  should  himself  go  through  the  forms 
and  repeat  the  words  requisite  for  the  validity  of  such  transactions; 
but  it  was  also  neccvssary  that  the  tutor  should  be  present  and  give 
his  sanction.  The  auctoritds  of  the  tutor  was  the  complement 
(auctoritas  is  derived  from  augeo)  to  the  symbolical  forms  through 
which  the  child  went.  (See  Introd.  sec.  43.)  It  represented  the 
intention  or.  the  mental  act  on  which  those  forms  ultimately  rested. 
If  the  child  could  not  speak  (infans  from  /ari),  no  such  forms 
could  be  used ;  if  he  could  speak,  but  could  scarcely  understand 
the  import  of  what  he  said,  or,  in  technical  language,  if,  being  still 
infanti  proximus,  he  had  as  yet  little  or  no  intellectua  (Gai.  iii. 
109),  the  tutor  could  but  very  rarely,  by  interposing  his  sanction, 
give  legal  validity  to  words  uttered  without  understanding.  It 
was  only  when  the  act  would  confer  a  very  great  and  very  clear 
benefit  on  the  child,  that  this  was  allowed  ;  and  although  the  tutor 
was,  to  a  certain  extent,  permitted  to  act  for  an  infant,  it  was  not 
until  a  very  late  period  of  Roman  law  that  a  constitution  of  Theo- 
dosiusand  Valentinian,  a.d.  426  (C.  vi.  30. 18.  2),  permitted  a  tutor 
to  enter  on  an  inheritance  in  the  name  of  an  infant.     (D.  xxix. 
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2.  9.)  But  when  the  child  had  entered  on  his  eighth  year,  and  was 
now  pahcrtati  proximus  or  approaching  thereto,  he  was  considered 
to  have  intellcchis,  but  not  judiciuvi  (TiiEOPH.  Paraph,  on  Bk. 
iii.  19.  9);  that  is,  he  understood  the  meaning  of  the  form,  but 
could  not  decide  for  himself  whether  it  was  to  his  advantage  to  go 
through  the  act  or  not.  This  want  of  judgment  the  tutor  supplied  ; 
and  in  every  case  where  the  tutor  gave  his  sanction,  the  act  was 
legally  valid.  Supposing,  however,  a  pupil  acted  without  the 
auctiiritas  of  the  tutor,  what  was  the  consequence  ?  In  the  case  of 
contracts  the  pupil  acting  without  authorisation  took  every  benefit, 
but  sustained  no  injury  from  the  contract ;  because  while  his 
tender  years  shielded  him,  the  person  with  whom  he  contracted, 
having  by  the  agreement  made  a  formal  expression  of  his  will,  must 
abide  the  event.  But  when  it  is  said  that  a  pupil  took  every 
benefit  of  the  contract,  it  must  not  be  understood  that  he  could 
continue  to  enjoy  at  pleasure  the  advantages  of  another's  property 
without  giving  anything  for  the  enjoyment.  The  original  owner 
might  reclaim  the  property  ;  and  if  a  profit  was  being  derived  from 
its  possession,  might  take  that  profit  to  himself.  (D.  xxvi.  8.  5. 1.) 
Only  he  could  never  make  the  pupil  restore  or  refund  anything 
that  was  once  gone ;  and  while  a  pupil  could  always  disclaim  an 
executory  contract  made  to  his  disadvantage,  he  could  always, 
through  the  intervention  of  his  tutor,  enforce  one  that  promised 
to  benefit  him.  (Bk.  ii.  Tit.  8.  2.)  In  other  cases,  however,  the  act 
of  the  pupil  without  authorisation  was  altogether  invalid,  because 
there  was  a  risk  involved ;  and  although  it  might  practically 
happen  that  the  act  would  have  been  advantageous  to  the  pupil, 
the  law  guarded  him  against  the  risk  by  making  his  act  invalid. 
What  these  cases  were  is  learned  from  the  next  paragraph. 

1.  Ncque  tamen  hercditatem  1.  Pupils^  however,  cannot,  without 
adire  neque  bonoruni  possessionem  the  authorisation  of  the  tutor,  enter 
petere  neque  hercditatem  ex  fidei-  on  an  inheritance,  demand  tlie  pos- 
commisso  suscipere  aUtcr  possunt  session  of  jroods,  or  tokc  an  inherit- 
nisi  tutoris  auctoritate,  quamvis  ance  given  by  a  yic^icommmwm,  even 
lucrosa  sit  neque  ullum  damnum  though  to  do  so  would  be  to  their 
habeat  gain,  and  could  involve  them  in  no 

risk. 

D.  xxvL  8.  9. 11. 

The  heraditas  was  the  legal  succession  to  the  property  of  the 
deceased,  the  honomin  iwssessio  here  spoken  of  was  an  interest  in 
the  property  of  a  deceased  person,  accorded  by  the  praetor  (Bk. 
iii.  Tit.  9),  and  the  hereditaa  ex  fideicommisao  was  a  succession 
received  through  the  intervention  of  a  trustee  appointed  by  the 
testator.     (See  Introd.  sec.  76.) 

2.  Tutor  autem  statim  in  ipso  2.  A  tutor  who  wishes  to  authorise 
negotio  prnesens  debet  auctor  fieri,  any  act,  which  he  esteems  advan- 
si  hoc  pupillo  prodcsse  existimav-  tageous  to  his  pupil,  should  do  so  at 
erit.      Post   tempus    vero   aut   per  once  while  the  business  is  going  on, 
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epistulam  interposita  auctoritas  nihil    and  in  person,  for  his  anthorisation  is 
agit  of  no  effect  if  given  afterwards  or  by 

letter. 

D,  xxvi.  8.  9.  6. 

3.  Si  inter  tutorem   pii  pill  urn  ve  3.  When  a  suit  is  to  be  commenced 

judicium    agendum    sit,   quia    ipse  between  a  tutor  and  his  pupil,  as  the 

tutor  in  rem  suam  auctor  esse  non  tutor  cannot  give  authority  with  regard 

potest,  non  praetorius  tutor,  ut  olim,  to  his  own  cause,  a  curator,  and  not, 

constituitur,  sed  curator  in   locum  as  formerly,  a  prji'torian  tutor,  is  ap- 

ejus  datur,  quo  interv'eniente  judi-  pointed,  with  whose  intervention  the 

cium  peragitur  et  eo  peracto  cura-  suit  is  carried  on,  and  who  ceases  to 

tor  esse  desinit.  be   curator   when  the  suit  is  deter- 
mined. 

Gai.  i.  184. 

Althonorh  the  person  who  assisted  the  pupil  in  an  action  in 
which  tln3  tutor  was  concerned  did  exactly  what  the  tutor  did  for 
the  pupil  in  any  other  action,  and  thus,  as  having  to  authorise  the 
proceedings,  might  be  spoken  of  as  a  tutor  (Ulp.  Reg,  11.  24), 
yet,  as  he  was  given  for  a  particular  purpose,  which  tutors  were 
not  (see  Tit.  14.  4),  it  was  very  natural  that  he  should,  in  pre- 
ference, receive  the  name  of  curator. 

Subsequently  the  72nd  Novel  (cap.  2)  provided  that,  if  the 
pupil  became  at  any  time  the  debtor  of  the  tutor,  another  tutor 
should  be  added  to  protect  the  pupil. 


Tit.  XXII.    QUIBUS  MODIS  TUTELA  FINITUR 

Pupilli  pupillmque  cum  pubcres  Pupils,  both  male  and  female,  are 

esse     copperint,     tutcla    liberantur.  freed  from  tutelage  when  they  attain 

Pubertatem  autcm  veteres  quidem  the    age   of   puberty.      The   ancients 

non  solum   ex  annis,  sed  etiam  ex  judged  of  puberty  in  males,  not  only 

habitu  corporis  in  masculis  sDstimari  by  their  years,  but  also  by  the   de- 

volebant.      Nostra  autem  majestas  velopment  of  their  bodies.     But  we, 

dignum    esse    castitate    temporum  from  a  wish  to  conform  to  the  purity 

nostrorum    bene    putavit,   quod    in  of  the  present  times,  have  thought  it 

feminis  et  antiquis  impudicum  esse  proper,   that    what   seemed,   even   to 

visum  est,  id  est  inspectionem  habi-  the  ancients,  to  be  indecent  towards 

tudinis  corporis,  hoc  etiam  in  mas-  females,  namely,  the  inspection  of  the 

culos  extendere.    Et  idco  sancta  con-  body,  should  be  thought  no  less  so 

stitutione    promulgata,  pubertatem  towards  males  ;  and,  therefore,  by  our 

in  masculis  post  quartum  decimum  sacred  constitution  we  have  enacted, 

annum    completmn    illico    initium  that  puberty  in  males  should  be  con- 

accipere    disposuimus,    antiquitatis  sidered  to  commence  immediately  on 

normam  in  femininis  personis  bene  the    completion  of    their    fouitefinth 

positam  suo  ordine  relinquentes,  ut  year ;  while,  as  to  females,  we  have 

post  duodecimimi  annum  completum  preserved  the  wise  rule  adopted  by  the 

viripotentes  esse  credantur.  ancients,  by  which  they  are  esteemed 

fit  for  marriage  on  the  completion  of 

their  twelfth  year. 

Gai.  i.  196 ;  C.  v.  60.  8. 

We  leam  from  Gains  and  Ulpian  (Reg.  11.  28)  that  the  Pro- 
culians  were  in  favour  of  a  particular  age  being  fixed  as  that  of 
puberty ;  the  Sabinians  wished  to  let  it  be  decided  by  nature. 
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Justinian  here  decides  in  favour  of  the  former.     All  agreed,  how- 
ever, that  the  age  could  in  no  case  be  taken  as  later  than  eighteen 

years. 

1.  Item  finitnr  tntela,  si  adrogati  1.  Tutelage  is  also  determined,  if 
sint  adhuo  impuberes  vel  deportati :  the  pupil,  before  attaining  the  age  of 
item  si  in  servitutem  pupillus  redi-  puberty,  is  either  arrogated,  or  suffers 
gatur,  ut  ingratus  a  patrono,  vel  ab  deportation,  or  is  reduced  to  slavery 
hostibus  fuerit  captus.  as  guilty  of  ingratitude  on  the  demand 

of  his  patron,  or  if  he  becomes  a  oi^h 
tive. 

D.  xxvi.  1.  14. 

The  pubertati  proximus  was  considered  liable  to  criminal 
punishment  (Bk.  iv.  Tit.  1.  18 ;  C.  ix.  47.  7),  and  he  might  be 
made  a  slave  for  ingratitude  towards  his  patron.  If  he  returned 
from  captivity,  the  tutelage  would  recommence.    (See  Tit.  20.  2.) 

2.  Sed  et  si  usque  ad  oertam  oon-  2.  Again,  if  a  person  is  appointed 
dicionem  datus  sit  testamento,  ieque  by  testament  to  be  tutor  untU  a  con- 
evenit,  ut  desinat  esse  tutor  exis-  dition  is  accomplished,  he  ceases  to  be 
tente  condioione.  tutor  on  the  ekccomplishment  of  the 

condition. 

D.  xxvi.  1.  14.  5. 

3.  SimUi  modo  finitur  tuteia  3.  Tutelage  ends  also  by  the  death 
morte  vel  tutorum  vel  pupillorum.        of  the  tutor,  or  of  the  pupil 

D.  xxvii  3.  4. 

4.  Sed  et  capitis  deminutione  4.  When,  again,  a  tutor,  by  a  capt<i« 
tutoris,  per  quam  libertas  vel  civitas  deminuttOf  loses  his  liberty  or  his 
ejus  amittitur,  omnis  tuteia  perit.  citizenship,  his  tutelage  is  whoUy 
Minima  autem  capitis  deminutione  at  an  end.  But  if  he  undergoes 
tutoris,  veluti  si  se  in  adoptionem  only  the  least  capitis  deminutiOf  as 
dederit,  legitima  tantum  tuteia  when  a  tutor  gives  himself  in  adoption, 
perit,     ceterse    non  pereunt.      Sed  then  only  legaJ  tutelage  is  ended,  and 

{)upilli  et  pupillse  capitis  deminutio,  not  the  other  kinds ;  but  any  capitis 

icet    minima  sit,    omnes    tutelas  deminutio  of  the  pupil,  even  the  least, 

toUit.  always  puts  an  end  to  the  tutelage. 

D.  iv.  5.  7  ;  D.  xxvi.  4.  2. 

The  tuteia  legitima  belonged  to  the  nearest  of  the  agnati  in 
right  of  his  position  in  the  family ;  but  a  tutor  appointed  by 
testament  or  by  any  special  means  had  a  charge  committed  to 
him  personally,  and  his  change  of  family  could  not  alter  this. 

The  mini'ma  deminutio  capitis  suffered  by  the  pupil  would 
make  him  under  the  power  of  the  arrogator ;  and  as  he  would  be 
no  longer  tmi  juris,  he  could  no  longer  have  a  tutor. 

5.  Preeterea  qui  ad  certum  tem-  5.  A  tutor,  again,  who  is  appointed 
pus  testamento  dantinr  tutores,  finito  by  testament  to  hold  office  during  a 
eo,  deponunt  tutelam.                            certaui  time,  lays  down  his  office  when 

the  time  is  expired. 

D.  xxvi  1.  14.  3. 

6.  Desinunt  autem  esse  tutores,  6.  They  also  oea^e  to  be  tutors 
qui  vel  removentur  a  tuteia  ob  id,  who  are  removed  from  their  office  on 
quod  suspecti  visi  sunt,  vel  ex  justa  suspicion,  or  who  excuse  themselves 
causa   sese   excusant   et   onus   ad-  on  good  grounds  from  the  burden  of 
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ministrandse  tutelse  deponont  secun-  the  tutelage,  and  rid  themselves  of  it 
dum  ea,  que  inferius  proponemus.        according  to  the  rules  we  shall  give 

hereafter. 

D.  xxvi.  1.  14.  4. 

At  the  end  of  the  tutelage  the  pupil  could  bring  an  action  to 
make  the  tutor  account  (actio  tuteloe  directa) ;  the  tutor  could 
bring  one  to  procure  indemnification  for  all  losses  he  had  sustained 
{actw  tuteloe  contraria),  (Bk.  iii  Tit.  27.  2.)  In  each  case  the 
action  could  be  brought  by  and  against  their  respective  heirs.  In 
the  same  way  there  was  an  action  for  similar  purposes  against 
and  in  behalf  of  a  curator  {actio  utilis,  cv/rationis  causa  directa 
vel  contrwria),  which  could  be  brought  only  when  the  curatorship 
ceased. 

Trr.  XXIII.    DE  CURATORIBUS. 

Maeculi  puberes  et  feminse  viri-  Males  arrived  at  the  age  of  puberty, 

potentes  usque  ad  vicesimum  quin-  and  females  of  a  marriageable  age, 
turn  annum  completum  curatores  receive  curators,  until  they  have  com- 
accipiunt ;  qui  licet  puberes  sint  pleted  their  twenty-fifth  year ;  for, 
adhuc  tamen  hujus  setatis  sunt,  ut  although  they  have  attained  the  age  of 
negotia  sua  tueri  non  possint.  puberty,  they  are  still  of  an  age  which 

makes  them  imfit  to  protect  their  own 
interests.  ' 

Gal  i.  197. 

The  law  of  the  Twelve  Tables  provided  for  the  appointment 
of  curators  in  the  case  of  madmen  and  prodigals,  but  did  not 
make  any  provision  for  the  protection  of  young  persons  who  had 
attained  the  age  of  puberty.  The  first  enactment  on  the  subject, 
of  which  we  liave  any  knowledge,  is  the  lex  Plcetoria^  or,  as  it  is 
often  written,  Loitoria,  passed  before  the  time  of  Plautus  (Pseud. 
act  i.  sc.  3 :  Lex  me  perdit  quinavicenaria !  metuunt  credere 
ojnnes),  which,  fixing  the  time  of  the  perfecta  cetas  at  twenty- 
five  years,  provided  that  any  one  overreaching  a  person  under 
that  age  should  be  liable  to  a  criminal  prosecution  and  to  infamy 
(Cic.  de  Nat  Deor,  3.  30 ;  de  Off.  3.  15) ;  and,  possibly,  it  per- 
mitted the  appointment  of  curators  in  cases  where  a  good  reason 
for  the  appointment  was  given.  The  lex  Plcetoria  (B.C.  183), 
however,  applied  only  to  cases  of  fraud.  The  praetor  subsequently 
provided  a  remedy,  which  was  a  great  protection  to  persons  under 
twenty-five  years  who  came  before  him,  by  directing,  in  all  cases 
where  they  had  been  prejudiced,  a  restitutio  in  integrum;  that 
is,  that  the  applicant  snould  be  placed  exactly  in  the  position  in 
which  he  would  have  been  had  not  the  dealings  to  his  prejudice 
taken  place.  The  minor  had  not  to  prove  fraud.  Finally, 
Marcus  Aurelius  ordered  that  curators  should  be  given  in  all 
cases,  without  inquiry,  on  the  application  of  the  pubes.  This 
seems  the  most  probable  and  consistent  account  of  the  matter, 
which  has  been  the  subject  of  much  dispute  among  commentators. 
The  chief  authority  is  Julius  Capitolinus,  in  Vita  M.  Aurel. 
Anton,  cap.  10,  who  says :  De  cv/ratoribus  vero,  quum  ante  non 
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nisi  ex  lege  Lcctoria  vel  propter  laaciviam  vel propter  dementiam 
dareniur,  ita statuit  [M,  AntonintLs],  ut  omnes  adulti  curatorem 
acciperent  non  redditis  caiisia. 

1.  Dantur  autera  curatores  ab  1.  Curators  are  appointed  by  the 
iisdcni  niEtgistratibus,  a  quibus  et  sanie  magistrates  who  appoint  tutors, 
tu tores.  Sed  curator  testamento  A  curator  cannot  be  appointed  by  tes- 
non  datur,  sed  datus  confirmatur  taiuent,  but'  if  appointed  ho  may  be 
decreto  prsetoris  vel  pressidis.  confirmed  in  his  office  by  a  decree  of 

the  prffitor  or  the  prxses* 

Gal  i.  198 ;  D.  xxvi.  3.  L  a 

Tha  mafristratcs  who  appointed  the  curators  were,  therefore, 
at  Rome,  the  prcefectua  urbis  or  the  praetor  ;  in  the  provinces, 
the  pratses  or  municipal  magistrate.  (See  Tit.  20.  4.)  A  curator 
could  not  be  appointed  by  testament,  because  it  was  not  certain 
that  the  adolescens  would  require  one.  If  he  did  require  one,  it 
was  natural  that  the  person  named  in  the  testament  of  the  father 
should  be  selected  by  the  magistrate  as  the  most  proper  person. 

2.  Item  inviti  adulescentes  cura-  2.  No  adolescent  is  obliged  to  re- 
tores  non  accipiunt  pricterquam  in  ceive  a  curator  against  his  will,  unless 
Utem :  curator  enim  et  ad  certam  in  case  of  a  law-suit,  for  a  curator  may 
causam  dari  potest.  be  appointed  for  a  particular  special 

purpose. 

D.  xxvi.  6.  2.  5. 

A  person  who  had  attained  the  age  of  puberty  was  not  oliliged 
to  have  a  curator ;  but,  practically,  he  was  almost  sure,  if  he  had 
much  property,  to  apply  for  one,  as  it  was  part  of  his  tutor's  duty 
to  urge  him  to  do  so  (D.  xxvi.  7.6.  6),  and  he  could  not,  at  the  age 
of  fourteen,  be  tit  to  manage  his  own  affairs.  There  were  two 
other  cases,  besides  that  mentioned  in  the  text,  in  which  a  curator 
was  given  against  the  will  of  the  adolescent  for  whom  he  was 
appointed.  When  a  debtor  wished  to  pay  a  debt  owed  to  the 
adolescent  (D.  iv.  4.  7.  2),  or  the  tutor  to  settle  his  accounts  with 
him  (C.  v.  31.  7),  a  curator  was  appointed  to  watch  the  interests 
of  the  adolescent,  and  thus  to  make  the  payment  and  settlement 
indisputably  valid  ;  for  if  the  adolescent  was  left  to  himself,  and 
suflered  any  damage,  the  praetor  would  order  a  restitutio  in 
integrum.  The  curator,  once  appointed,  held  his  office  until  the 
adolescent  attained  the  age  of  twenty-five,  and  the  minor  could 
not  alienate,  and  perhaps  could  not  contract,  without  the  sanction 
of  his  curator ;  but  if  an  adolescent  who  had  a  curator  was  thought 
capable  of  managing  his  affairs,  he  might,  by  the  special  grant  of 
the  emperor,  have  a  dispensation  {venia  cetatis)  from  waiting  for 
the  full  age  ;  but  it  was  requisite,  to  obtain  this,  that  a  man  should 
be  twenty,  and  a  woman  eighteen  years  of  age.  (D.  iv.  4  3. ; 
C.  ii.  45.) 

3.  Furiosi  quoque  et  prodigi,  Hcet  3.  Madmen  and  prodigaJs,  althoufrh 
majores  viginti  quinque  annis  sint,  past  the  age  of  twenty-five,  are  yot 
tamen  in  curatione  sunt  adgnatorum  placed  under  the  curator  ship  of  their 
ex  lege  duodecim  tabularum.  Sed  a^fna^t  by  the  law  of  the  Twelve  Tables. 
Bolent   Bomse    prsefeotus   urbis  vel  But,  ordmarily,  curators  are  appointed 
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praetor  et  in  provinciis  prfesides  ex  for  them  at  Rome  by  the  prtpfect  of 
inquisitiono  cis  dare  curatorcs.  the  city   or  the   praitor,   in  the   pro- 

vinces by  tho  jyrn:sideity  after  inquiry 
into  the  circumstances  has  been  made. 

D.  xxvii.  10.  1. 

The  words  of  the  law  of  the  Twelve  Tables  with  regard  to 
the furiostis  were :  Sifuriosus  est,  agnatorum  gentiliumque  in  eo 
pecuniaqueej^is potestasesto.  (Cic.  delnvent.  ii.50.)  Tho prodigus 
was  first  interdicted  by  the  magistrate ;  and  this,  Ulpian  says,  was 
recognised  by  custom  even  before  the  date  of  the  Twelve  Tables : 
Lege  XI L  Tahularnmprodigo  interdicitur  bonorum  suotutyi  ad- 
ministratio  ;  quod  moribus  ab  initio  interdictum  est.  (D.  xxvii. 
10.  1.  pr.)  He  was  then  placed  under  the  curatorship  of  the 
agnate.     Hence  Horace  says : — 

Intcrdicto  huic  omne  adimat  jus 
Pnctor,  et  ad  sanos  abeat  tutela  propinquos. 

Sat.  ii.  3.  218. 

While,  however,  the  prodigus  was  interdicted,  the  furiosus  was 
not,  and  what  he  did  was  valid  if  he  was  not  mad  at  the  particular 
time  when  he  did  it.  The  form  of  the  interdiction  of  the  prodigus 
is  given  by  Paul :  Quando  tibi  bona  paterna  avitaque  nequitia 
tua  disperdiSy  liberosque  tuos  ad  egestatem  perducis,  ob  earn  rein 
tibi  cere  commercioque  interdico.  (Sent.  iii.  4.  a.  7.)  The  agnates 
were,  however,  the  ciiratores  legitimi  of  the  prodigy^,  under  the 
law  of  the  Twelve  Tables,  only  when  the  goods  he  was  wasting 
had  come  to  him  as  the  successor  ab  intestato  of  an  ascendant. 
(Ulp.  Reg.  xii.  3.)  But  the  prsetor  extended  the  interdiction  of 
prodigi  to  all  cases  where  there  was  a  prodigal  waste  of  goods, 
just  as  he  extended  the  curatorship  of  furiosi  to  other  forms  of 
madness  or  incapacity  (see  next  paragraph) ;  and  the  magistrate 
appointed  the  curator  in  all  cases  which  came  under  either  head 
of  this  extension  of  the  law  by  the  praetor.  The  text  fuj-ther 
tells  us  that,  although  the  legal  curatorship  of  the  agnate  was 
still  recognised  in  the  cases  of  furiosi  and  prodigi  wasting  goods 
under  an  intestate  succession  to  an  ascendant,  yet  in  practice  the 
magistrate  generally  appointed ;  and  even  before  this  practice  gi^ew 
up,  the  magistrate,  if  he  thoyght  an  agnate  having  the  legal  right 
to  be  curator  unfit,  would  give  the  practical  administration  of  the 
property  to  some  one  else.     (D.  xxvii.  10.  13.) 

4.  Sed  et  mente  captis  et  sur-  4.  Persons    who    are   of    unsound 

dis  et  mutis  et  qui  morbo  perpetuo  mind,  or  who  are  deaf,  dumb,  or  sub- 
laborant,  quia  rebus  suis  superesse  ject  to  any  incurable  malady,  since 
non  possunt,  curatores  dandi  sunt.       they  are  unable  to  manage  their  own 

afifSa.irs,  must  be  placed  under  curators. 
D.  xxvii.  10.  2.    , 

The  word  furiosi,  that  is,  the  mad  as  opposed  to  the  imbecile, 
in  the  law  of  the  Twelve  Tables,  was  taken  strictly,  and  there  was 
no  legal  curator  for  any  one  suffering  under  any  other  form  of 
mental  malady. 

The  reason  why  the  blind  are  not  included  is  given  by  Paul : 
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Cceco  curator  dari  non  potest,  quia  ipse  sibi  promratorem 
instituere  potest     Sent  iv.  12.  9.) 

5.  laterduin  auiem  et  pupiUi  5.  Sometimes  even  pupils  receive 
curatores  accipiunt,  at  puta  si  le-  curators ;  as,  for  instance,  when  the 
gitimus  tutor  non  sit  idoneus,  legal  tutor  is  unfit  for  the  office ;  for  a 
quia  hahenti  tutorem  tutor  dari  non  person  who  already  has  a  tutor  cannot 
potest.  Item  si  testamento  datus  have  another  given  him ;  again,  if  a 
tutor  vel  a  prsetore  vel  a  praBside  tutor  appointed  hy  testament,  or  hy 
idoneus  non  sit  ad  administrationem  the  prsBtor  or  prxses,  is  unfit  to  admin - 
nee  tamen  fraudulenter  negotia  ad-  ister  the  affairs  of  his  pupil,  although 
ministrat,  solet  ei  curator  adjungi.  there  is  nothing  fraudulent  in  the  way 
Item  in  locum  tutonun,  qui  non  in  he  administers  them,  it  is  usual  to 
perpetuum,  sed  ad  tempus  a  tutela  appoint  a  curator  to  act  conjointly 
ezcusantur,  solent  curatores  dari.  with  him.     It  is  also  usual  to  assign 

curators  in  the  place  of  tutors  excused 
for  a  time  only,  and  not  permanently. 
D.  xxvi.  1.  13 ;  D.  xxvi.  2.  27  ;  D.  xxvi.  5.  16  and  16.    y 

6.  Quodsi  tutor  adversa  vale-  6.  If  a  tutor  is  prevented  hy  ill- 
tudine  vel  alia .  necessitate  impe-  ness  or  otherwise  from  administering 
ditur,  quo  minus  negotia  pupilli  the  affairs  of  his  pupil,  and  his  pupil 
administrare  possit,  et  pupillus  is  absent,  or  an  infant,  then  the  prsetor 
vel  absit  vel  infans  sit,  quem  veht,  or  prasaes  of  the  province  will,  at  the 
aotorem  periculo  ipsius  prsetor  vel  tutor's  risk,  appoint  by  decree  some 
qui  provincisB  prseerit,  decreto  con-  one  to  be  the  agent  of  the  pupil  on  the 
stituet.  nomination  of  the  tutor. 

D.  xxvi  7.  24. 

This  *  actor '  is  to  be  distinguished  from  a  curator.  He  is  merdy 
a  person  who  acts  under  the  tutor,  and  for  whom  the  tutor  is 
responsible.  If  the  pupil  was  present,  and  past  the  age  of  infancy, 
he,  with  the  authorisation  of  the  tutor,  could  appoint  the  agent, 
and  there  would  be  no  necessity  for  the  confirmation  of  a  magis- 
trate ;  hence  the  words  et  pupillus  vel  absit  vel  infans  sit 

The  uncertain  duration  of  mental  incapacity  made  the  person 
entrusted  with  the  care  of  one  suffering  under  it  be  termed  a 
curator,  not  a  tutor ;  otherwise  the  sufferer  might  be  as  incapable 
of  going  through  legal  forms  as  an  infant.  'An  adolescent  and  a 
prodigus  could  go  through  all  the  forms  of  law,  and  therefore 
there  was  no  necessity,  in  their  case,  for  the  curator  having  an 
auctoritas.  If  they  went  through  the  prescribed  forms,  they 
were  legally  bound,  whether  the  curator  consented  or  not ;  but 
unless  the  curator  consented,  the  prsetor  would  always  interpose 
and  relieve  them  from  any  conse(iuences  that  might  be  prejudi- 
cial ;  and  so  they  were  not  really  bound,  unless  with  the  curator's 
consent. 

Trr.  XXIV.    DE  SATISDATIONE  TUTORUM  VEL 

CURATORUM. 

Ne  tamen  pupiUorum  pupillar-  To  prevent  the  property  of  pupils 

umve  et  eorum,  qui  quaave  in  cura-  and  persons    placed    under    curators 

tione  sunt,  negotia  a  tutoribus  cura-  being  wasted  or  destroyed  by  tutors 

toribusve  consumantur  vel  deminu-  or  curators,  the  prsetor  sees  that  tu- 

antur,  curat  prsetor,  ut  et  tutores  tors  and  curators  give  security  against 

et  curatores  eo    nomine  satisdent.  such  conduct.     But  this  is  not  aJways 
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Sed  hoc  non  est  perpetuum :  nam  neoesBary ;  a  testamentary  tutor  is 
tutores  testamento  dati  satisdare  not  compelled  to  give  security,  as  his 
non  coguntur/ quia  fides  eorum  et  fidelity  and  diligence  have  been  re- 
diligentia  ab  ipso  testatore  probata  cognised  by  the  testator.  And  tutors 
est ;  item  ex  inquisitione  tutores  and  curators  appointed  upon  inquiry 
vel  curatores  dati  satisdatione  non  are  not  obliged  to  give  security,  be- 
onerantur,  quia  idonei  electi  sunt.         cause  they  have  been  chosen  as  being 

proper  persons. 
Gal  u  199,  200. 

A  patron  and  a  father,  when  tutors,  were  ordinarily,  though 
not  as  a  matter  of  right,  exempt  from  the  necessity  oif  giving 
caution.  (D.  xxvi.  4.  5.  1.)  This  necessity,  therefore,  only  feS 
on  tutores  or  curatores  legitimi,  and  those  appointed  by  inferior 
magistrates ;  those  appointed  by  higher  magistrates  being  only 
appointed  after  inquiry,  which  rendered  the  giving  security  need- 
less. (See  Tit.  20.  4.)  The  persons  who  became  sureties  (for 
the  security  demanded  was  always  the  guarantee  of  third  persons) 
went  through  the  form  oi  fidejussio.  (See  Bk.  iii.  Tit.  20.)  The 
pupil  or  the  person  requiring  a  curator  asked  the  surety  whether 
he  guaranteed  the  safety  of  the  property,  Fide  jubesne  rem 
salvamfore?  And  he  answered,  Fide  jubeo.  If  the  pupil  or 
minor  could  not  go  through  the  ceremony,  his  slave,  or,  if  he 
.had  no  slave,  or  his  means  did  not  suffice  to  buy  one,  a  public 
slave,  went  through  the  form  for  him  ;  and,  when  the  rule  that 
one  free  person  could  not  represent  another  was  relaxed,  a  free 
person  might  go  through  the  form  for  him.     (D.  xlvi.  6.  2.) 

Besides  the  guarantee  taken  for  the  fidelity  of  the  tutor  and 
curator,  and  the  general  liability  of  the  whole  of  the  tutor  s  or 
curator's  property  to  make  good  any  losses  incurred  through  their 
neglect,  a  constitution  of  Constantine  having  subjected  their 
property  to  a  tacit  hypothec  in  favour  of  the  pupil  or  minor  (C. 
V.  37.  20),  those  entrusted  to  their  care  had  a  further  protection 
in  the  necessity  under  which  the  tutor  and  curator  were  to  make 
an  inventory  of  all  the  property  of  the  pupil  or  the  person  requir- 
ing a  curator  (D.  xxvi.  7.  3.  2),  and  after  the  publication  of  the 
78th  Novel,  by  the  tutor  or  curator  being  obliged  to  pledge  himself 
by  oath  that  he  would  act  as  a  *  bonus  paterja/milias '  would  act. 
(Nov.  78,  cap.  7.) 


1.  Sed  et  si  ez  testamento  vol  in- 
quisitione duo  pluresve  dati  fuerint, 
potest  unus  offerre  satis  de  indem- 
nitate  pupilli  vel  adulescentis  et 
oontutori  vel  concuratori  prceferri, 
ut  solus  administret,  vel  ut  contutor 
satis  offerens  preeponatur  ei  et  ipse 
solus  administret.  Itaque  per  se 
non  potest  petere  satis  a  contutore 
vel  concuratore  suo,  sed  offerre 
debet,  ut  electionem  det  contutori 
suo,  utrum  velit  satis  accipere  an 
satis  dare.  Quodsi  nemo  eorum 
satis  offerat,  si  quid  em  adscriptum 
fuerit  a   testatore,   quis   gerat,   Ule 


1.  If  two  or  more  are  appointed  by 
testament,  or  by  a  magistrate,  after 
inquiry  as  tutors  or  curators,  any  of 
them,  by  offering  security  for  the  in- 
demnification of  the  pupil  or  adoles- 
cent, may  be  preferred  to  his  co-tutor 
or  co-curator,  so  that  he  may  either 
alone  administer  the  property,  or  may 
oblige  his  co-tutor  or  co-curator  to 
give  security,  if  he  wishes  to  obtain 
the  preference  and  become  the  sole 
administrator.  Thus  he  cannot  di- 
rectly demand  security  from  his  co- 
tutor  or  co-curator  ;  he  must  offer  it 
himself,  and  so   give  his  co-tutor  or 
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gerere  debet :  quodsi  non  fuerit  co-curator  the  choice  to  receive  or  to 
adscriptmu,  quern  major  pars  ele-  give  security.  If  no  tutor  offers  se- 
gerit,  ipse  gerere  debet,  ut  edioto  curity,  then  the  one,  ifany,  appointed 
praetoris  qavetur.  Sin  autem  ipsi  by  the  testator  to  manage  the  property 
tutores  dissenserint  circa  eligendum  shall  manage  it ;  but  if  no  tutor  is  so 
eum  vel  eos,  qui  gerere  debent,  appointed,  then  the  administration 
preetor  partes  suas  interponere  de-  will  fall  to  him  whom  a  majority  of 
bet.  Idem  et  in  pluribus  ex  inqui-  the  tutors  shall  choose,  as  is  provided 
sitione  datis  probandum  est,  id  est  by  the  praetorian  edict.  If  the  tutors 
ut  major  pars  eligere  possit,  per  disagree  in  their  choice,  the  prsetor 
quem  administratio  fieret.  must  interpose.    And  in  the  same  way, 

when  several  are  appointed  after  in- 
quiry by  a  magistrate,  the  majority  of 
those  appointed  is  to  determine  which 
of  them  shall  administer. 
D.  xxvi  2.  17.  19.  1 ;  D.  xxvi.  7.  3.  1.  7,  8,  9. 

As  it  was  generally  most  convenient  that  one  tutor  alone 
should  act,  although  all  continued  responsible  (D.  xxvi.  7.  3.  2.  6), 
it  was  necessary  that  the  tutor  who  did  act,  tutor  onerarius 
(opposed  to  tutores  honorarii,  those  who  did  not  act),  should  give 
security  to  the  co-tutors.  If  he  did  not,  he  could  be  compelled, 
by  the  means  described  in  the  text,  either  to  do  so  or  to  allow 
some  other  co-tutor  to  take  his  place.  Sometimes  the  tutelage 
was  apportioned  by  the  magistrate  among  the  different  tutors, 
and  eacli  had  a  separate  duty  to  perform,  for  which  he  alone  was 
responsible.     (D.  xxvi.  7.  3.  9.) 

2.  Sciendum  autem  est,  non  so-  2.  It  should  be  observed  that  it  is 
lum  tutores  vel  curatores  pupillis  not  only  tutors  and  curators  who  are 
et  adultis  ceterisquc  personis  ex  responsible  for  their  administration  to 
administratione  teneri,  sed  etiam  pupils,  minors,  and  the  other  persons 
in  eos,  qui  satisdationem  acci-  we  have  mentioned,  but,  as  a  last 
piunt,  subsidiariam  actionem  esse,  safeguard,  a  siibsidiary  action  may  be 
quae  ultimum  eis  prsesidium  possit  brought  against  the  magistrate  who 
afiferre.  Subsidiaria  autem  actio  has  accepted  the  security  as  sufficient, 
datur  in  eos,  qui  vel  onmino  a  The  subsidiary  action  may  be  brought 
tutoribus  vel  curatoribus  satisdari  against  a  ma^strate  who  has  wholly 
noncuraverint,  aut  non  idonee  passi  omitted  to  take  security,  or  has  taken 
essent  caveri.  Quae  quidem  tarn  ex  insufficient  security  ;  and  the  liability 
prudentiiim  responsia  quain  ex  con-  to  this  action,  according  to  the  re- 
stitutionibus  iiupcrialibus  et  in  here-  spouses  of  the  jurisprudents,  as  well 
des  eorum  extenditur.  as  the  imperial  constitutions,  extends 

also  to  the  heirs  of  the  magistrate. 
D.  xxvii.  8.  1.  11,  12.  4.  6. 

The  heirs  of  the  magistrate  were  only  liable  where  the  negli- 
gence of  the  magistrate  had  been  very  great.     (D.  xxvii.  8.  6.) 

Adultus,  in  its  strict  legal  sense,  meant  one  who  has  reached 
the  age  of  puberty  but  not  the  perfecta  cetas, 

3.  Quibus  constitutionibus  et  8.  The  same  constitutions  also  ex- 
illud  exprimitur,  ut,  nisi  caveant  pressly  enact,  that  tutors  and  curators 
tutores  vel  curatores,  pignoribus  who  do  not  give  security,  may  be 
captis  coerceantur.  compelled  to  do  so  by  seizure  of  their 

goods  as  pledges. 
C.  V.  35.  2. 

The  magistrate  would  order  a  portion  of  their  property  io  be 
seized, and  retained  until  they  gave  security.  (Theophil.  Paraphr.) 
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4.  Ncque  autem  praefectus  urbis  4.  Neither  the  prsBfect  of  the  city, 

neque   prtetor    neque    praeses   pro-  nor  the  prsetor,  nor  the  prxaes  of  a 

viiiciffi  neque  quis  alius,  cui  tutores  province,  nor  any  one  else  to  whom 

dandi  jus  est,  hac  actione  tenebi-  the   appointment    of    tutors  belongs, 

tur :  sed  hi  tantummodo,  qui  satis-  will  be  liable  to  this  action,  but  only 

datiouem  exigere  solcnt.  those  whose  ordinary  duty  it  is  to 

exact  security, 

D.  xxvii.  8.  L  1. 

The  words  of  the  text,  which  are  borrowed  from  Ulpian,  do 
not  quite  accurately  describe  the  law  under  Justinian,  as  the 
municipal  magistrates,  whose  business  it  was  to  take  security, 
could  in  some  cases  appoint  tutors  (Tit.  20.  5),  and  they  were 
always  liable  to  this  action. 


Tit.  XXV.  DE  EXCUSATIONIBUS  TUTORUM  VEL 

CURATORUM. 

Excusantiu-  autem  tutores    vel  Tutors  and  curators  are  excused  on 

curatores  variis  ex  causis :  pleruui-  different  grounds ;  most  frequently  on 

que  autem  propter  libcros,  sive  in  accountof  the  number  of  their  children, 

potentate  sint  sive  emancipati.     Si  whether  in  their  power  or  emancipated, 

eniin   tres  liberos  quis   superstites  For  any  one  who  at  Borne  has  three 

Boniffi  habeat  vel  in  Italia  quattuor  children  living,  in  Italy  four,  or  in  the 

vel  in  provinciis  quinque,   a  tutela  provinces  five,  may  be  excused  from 

vel  cura  possunt  excusari  exemplo  being  tutor  or  curator  as  from  other 

ceterorum  munerum :  nam  et  tute-  offices,  for  the  office  of  both  a  tutor 

lam    et    curam    placuit    publicum  and  a  ciurator  is  considered  a  public 

munus  esse.       Sed   adoptivi   liberi  one.     Adopted  children  will  not  avail 

non  prosunt,  in  adoptionem  autem  the  adopter  ;  though  given  in  adoption, 

dati  naturali  patri  prosunt.     Item  they  are  reckoned  in  favour  of  their 

nei>ote8  ex  filio  prosunt,  ut  in  locum  natural  father.     Grandchildren  by  a 

patris  succedant :  ex  filia  non  pro*  son  may  be  reckoned  in  the  number, 

sunt.     FiUi  autem  superstites  tan-  so  as  to  take  the  place  of  their  father, 

turn   ad  tutelffi   vel    curte   muncris  but  not  grandchildren  by  a  daughter, 

excusationem  prosunt :  defuiicti  non  It  is  only  those  children  who  are  living 

prosunt.     Sed    si    in    bollo    amissi  that  can  be  reckoned  to  excuse  any  one 

sunt,  qutesitum  est,  an  proHint.     Et  from  being  tutor  or  curator,  and  not 

constat,  eos  solos  prodesse,  qui  in  those  who   are    dead.      It  has  been 

acie  amittuntur :  hi  cnim,  quia  pro  questioned,   however,   whether    those 

re  publica  ceciderunt,  in  perpetuum  who  have  perished  in  war  may  not  be 

per  gloriam  vivere  intolleguntur.  reckoned  ;    and  it  has  been  decided, 

that  those  who  die  in  battle  may,  but 
they  only,  for  glory  renders  those 
immortal  who  have  fallen  for  their 
country. 

D.  xxvii.  1.  2.  2,  &c. ;  D.  xxvii.  1. 18. 

It  was  considered  a  matter  of  public  policy  that  tutors  or 
curatoi*8  should  act  when  their  assistance  was  necessary,  and  there- 
fore those  who  were  appointed  were  obliged  to  accept  the  office, 
unless  they  could  establish  any  valid  reason  for  being  excused. 
This  Title  gives  a  number  of  grounds  on  which  a  person  appointed 
tutor  or  curator  was  excused  from  holding  the  office.  These 
gi'ounds  of  excuse  may  be  classed  with  tolerable  accuracy  under 
four  heads.     Tutors  and  curators  were  excuse<l  as — 1.  Having 
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rendered  a  service  to  the  public,  or  being  engaged  in  the  discharge 
of  some  public  duty  (pr.  and  paragraphs  1,  2,  3,  14,  15) ; 
2.  Being  in  a  position  adverse  to  the  pupil  or  adult  Cparagraphs  4, 
9,  11,  12, 19) ;  3.  Being  incompetent  to  sustain  the  burden  of  the 
office  (paragraphs  6,  7,  8,  13);  4.  Filling  or  having  filled  similar 
offices  (6,  18). 

It  was  the  lex  Papia  Poppcea  (A.D.  9)  that  first  introduced 
exemption  on  the  ground  of  the  number  of  the  children. 

Grandchildren  by  the  daughter  were  not  reckoned,  as,  other- 
wise, they  would  have  been  reckoned  by  two  different  persons, 
their  maternal  grandfatherand  their  father  or  paternal  grandfather. 

1.  Item  divns  Marcus  in  semes-  1.  The  Emperor  Marcus  declared 
tribuB  rescripsit,  eum,  qui  res  fisci  by  rescript  in  his  Semestriay  that  a  per- 
administrat,  a  tutela  vel  cura,  quam-  son  engaged  in  administering  the  pro- 
diu  administrat,  excusari  posse.  perty  of  the  fiacua  is  excused  from 

being  tutor  or  curator  while  his  ad- 
ministration lasts. 

D,  zzviL  L  41. 

Augustus  and  Tiberius  held  a  council  of  senators  every  six 
months  for  the  discussion  of  affairs  (Suet.  Aug,  35) ;  and  we 
gather  from  the  text  that  the  practice  was  also  adopted  by  Marcus 
Aurelius,  who  published  the  records  of  the  councils  under  the 
name  of  Semestria. 

2.  Item  qui  rei  publiosB  causa  ab-  2.  Persons  absent  on  the  service  of 
sunt,  a  tutela  et  cura  excusantur.  the  state  are  excused  from  being  tutors 
Sed  et  si  fuerunt  tutores  vel  cura-  or  curators ;  and  if  those  who  have 
tores,  deindc  reipubUcse  causa  abesse  already  been  appointed  either  as  tutors 
coBperunt,  a  tutela  et  cura  excusan-  or  curators  should  afterwards  be  ab- 
tur,  quatenus  rei  public©  causa  ab-  sent  on  the  pubhc  service,  they  are 
sunt,  et  iiiterea  curator  loco  eorum  excused  during  their  absence  on  such 
datur.  Qui  si  reversi  fuerint,  re-  service,  and  meanwhile  a  curator  is 
cipiunt  onus  tutelae,  nee  anni  appointed  in  their  place.  On  their 
habent  vacationem,  ut  Papinianus  return,  they  must  again  take  upon  them 
responsorum  Hbro  quinto  scripsit ;  the  burden  of  tutelage  ;  and,  according 
nam  hoc  spatium  habent  ad  novas  to  Papinian's  opinion,  expressed  in  the 
tutelas  vocatL  fifch  book  of  his  answers,  are  not  en- 
titled to  the  privilege  of  a  year's  dis- 
pensation, which  is  only  allowed  them 
when  they  are  called  to  a  new  tutelage. 

D.  xxviL  1.  10.  pr.  and  2. 

The  meaning  of  the  text  is  that,  if  they  had  commenced  hold- 
ing the  office  of  tutor  before  their  absence,  they  were  obliged  to 
resume  it  immediately  on  their  return.  If,  when  they  returned, 
a  new  tutelage  was  imposed  on  them,  they  might  delay  for  a 
year  to  enter  on  its  duties. 

8.  Et    qui   potestatem   aliquam  8.  By  a  rescript  of  the  Emperor 

habent,  excusare  se  possunt,  ut  divus  Marcus,  all  persons  invested  with  any 
Marcus  rescripsit,  sed  cceptam  tu-  public  authority  may  excuse  them- 
telam  deserere  non  possunt.  selves  ;  but  they  cannot  abandon  the 

office  of  tutor,  which  they  have  already 
undertaken. 
D.  xxvii.  1.  17.  5. 
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Qui  potestatem  aliquam  habent:  i.e.  all  magistrates,  including 
municipal  magistrates.  Potestas  is  here  probably  contrasted  with 
dignitdSy  which  was  not  a  ground  of  excuse.    (D.  xxvii.  6. 15.  2.) 

4.  Item  propter  litem,  quam  cum  4.  No  tutor  or  ourator  can  excuse 
pupiUo  vel  adulto  tutor  vel  curator  himself  by  alleging  a  law-suit  with  the 
habet,  excusare  se  nemo  potest :  nisi  pupil  or  minor  ;  unless  the  suit  em- 
forte  de  omnibus  bonis  vel  hereditate  braces  the  whole  of  his  property,  or  is 
controversia  sit.  for  an  inheritance. 

D.  zxviL  L  2L  pr. 

Justinian  afterwards,  in  the  72nd  Novel  (c.  1),  decide  that 
no  creditor  or  debtor  of  the  pupil  or  minor  should  be  allowed  to 
become  tutor  or  curator. 

5.  Item  tria  onera  tutelaB  non  6.  Three  tutelages  or  curatorships, 
affectatse  vel  curse  prsestant  vaca-  if  unsolicited,  serve  as  an  excuse  from 
tionem,  quamdiu  adrninistrantur :  ut  filling  any  other  such  office  while  tbe 
tamen  plurium  pupillorum  tut^la  holder  continues  to  discharge  the 
vel  cura  eorundem  bonorum,  veluti  duties.  But  the  tutelage  of  several 
fratrum,  pro  una  computetur.  pupils,  or  the  curatorship  of  property 

belonging  at  once  to  several  persons, 
as  where  the  pupils  or  minors  are 
brothers,  is  reckoned  as  one  only. 

D.  xxvu.  1.  3. 15, 16 

6.  Sed  et  propter  paupertatem  6.  Poverty  also  is  a  sufficient  ex- 
excusationem  tribui  tam  divi  fratres  cuse,  when  it  can  be  proved  to  be  such 
quam  per  se  divus  Marcus  rescripsit,  as  to  render  a  man  incapable  of  the 
si  quis  imparem  se  oneri  injuncto  burden  imposed  upon  hiin,  according 
possit  docere.  to  the  rescripts  given  both  by  the  im- 
perial brothers  together,  and  by  the 
Emperor  Marcus  singly. 

D.  zxvii.  1.  7. 

Marcus  Aurelius  Antoninus  and  Lucius  Verus  were  the  divi 
fratres. 

7.  Item  propter  adversam  vale-  7.  Hi-health,  also,  if  it  prevents  a 
tudinem,   propter    quam    nee    suis  man  from  attending  to  his  own  affairs, 
quldem    negotiis    interesse    potest,  affords  a  ground  of  excuse, 
excusatio  locum  habet. 

8.  Similiter  eum,  qui  litteras  ne-  8.  So,  too,  a  person  who  could  not 
Bciret,  excusandimi  esse,  divus  Pius  read  was  to  be  excused,  according  to 
rescripsit :  quamvis  et  imperiti  lit-  the  rescript  of  the  Emperor  Anto- 
terarum  possunt  ad  administrati-  ninus  Pius ;  yet  persons  who  cannot 
onem  negotiorum  sufficere.  read  may  have  business  capabihties. 

D.  xxvii.  1.  6.  19. 

The  magistrate  would  have  to  decide  whether  the  property 
was  so  small,  and  the  position  of  the  pupil  or  minor  so  humble, 
that  this  ignorance  would  be  no  bar. 

9.  Item  si  propter  inimioitiam  9.  If  it  is  through  enmity  that  the 
aliauem  testamento  tutorem  pater  father  appoints  by  testament  any  one 
deaerit,  hoc  ipsum  prsestat  ei  excus-  as  tutor,  this  circumstance  itself  will 
ationem :  siout  per  contrarium  non  afford  a  sufficient  excuse ;  just  as,  on 
excusantui^  qui   se    tutelam    patri  the  other  hand,  they  who  have  pro- 
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pupillorum     administratoroB    pro-    mised  the  father  of  the  pnpUs  to  fill 
miserunt.  the  office  of  tutor,  cannot  be  excused. 

D.  xxviL  1.  6.  17. 

10.  Non  esse  autem  admitten-  10.  That  the  tutor  was  unknown  to 
dam  excusationem  ejus,  qui  hoc  solo    the  father  of  a  pupil  is  not  of  itself  to  ■ 
utitur,    quod  ignotus   patri    pupil-    be  admitted  as  a  sufficient  excuse,  as 
lorum  sit,  divi  Iratres  resoripserunt.    is  decided  by  a  rescript  of  the  impe- 
rial brothers. 

p.  xxviL  1. 15.  14. 

11.  Inimioitise,  quas  quis  cum  11.  Enmity  against  the  father  of 
patre  pupillorum  vel  adultorum  the  pupil  or  minor,  if  it  is  of  a  deadly 
exercoit,  si  capitales  fuerunt  neo  character,  and  no  reconciliation  has 
reoonoiliatio  intervenit,  a  tutela  so-  taken  place,  is  usually  considered  as 
lent  exousare.  an  excuse  from  being  tutor. 

D.  xxvu.  1.  6.  17. 

12.  Item  si  quis  status  contro-  12.  So,  too,  he  whose  atattu  has 
versiam  a  pupillonun  patre  passus  been  called  in  question  by  the  father 
est,  exousatur  a  tutela.                          of  the  pupil,  is  excused  from  the  office 

of  tutor. 

That  is,  if  the  deceased  has  attempted  to  show  that  the  person 
appointed  tutor  was  a  slave. 


13.  Item  major  septuaginta  annis 
a  tutela  vel  cura  se  potest  excusare. 
Minores  autem  viginti  et  quinque 
annis  olim  quidem  excusabantur :  a 
nostra  autem  constitutioneprohiben- 
tur  ad  tutelam  vel  curam  adspirare, 
adeo  ut  nee  excusatione  opus  fiat. 
Qua  constitutione  cavetur,  ut  nee 
pupillus  ad  legitimam  tutelam  voce- 
tur  nee  adultus  :  cum  erat  incivile, 
eos,  qui  alieno  auxilio  in  rebus  suis 
administrandis  egere  noscuntur  et 
sub  aliis  reguntur,  aliorum  tutelam 
vel  ouram  subire. 


13.  Persons  above  seventy  years  of 
age  may  be  excused  from  being  tutors 
or  curators.  Persons  under  the  age  of 
twenty-five  were  formerly  excused,  but, 
by  our  constitution,  they  are  now  pro- 
hibited from  aspiring  to  these  offices, 
so  that  excuses  are  become  unneces- 
sary. This  constitution  provides  that 
neither  pupils  nor  minors  shall  be  called 
to  a  legal  tutelage.  For  it  is  absurd 
that  persons  who  are  themselves  go- 
verned, and  are  known  to  need  assist- 
ance in  the  administration  of  their  own 
affairs,  should  become  the  tutors  or 
curators  of  others. 


D.  xxviL  1.  2.  10.  7 ;  C.  V.  30.  5. 

14.  Idem  et  in  milite  observan-  14.  The  same  rule  holds  good  also 
dum  est,  ut  neo  volens  ad  tutels  as  to  military  persons.  They  cannot, 
munus  admittatur.                                 even  though  they  wish  it,  be  admitted 

to  the  office  of  tutor  or  curator. 

15.  Item  Bomse  grammatici,  rhe-  15.  Grammarians,  rhetoricians,  and 
tores  et  medici  et  qui  in  patria  sua    physicians  at  Rome,  and  those  also 
id  exercent  et  intra  numerum  sunt,     who  exercise  such  professions  in  their 
a  tutela  vel  oura  habent  vacationem.     own  country,  and  are  within  the  num- 
ber   authorised,  are    exempted  from 
being  tutors  or  curators. 

D.  xxviL  1.  6.  1. 

It  was  Antoninus  Pius  who  fixed  the  number  which  each  city 
was  to  have.  (D.  xxvii.  1.  6.  2.)  The  largest  provincial  city  was 
not  allowed  to  have  more  than  ten  physicians,  five  grammarians, 
and  five  rhetoricians. 
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Philosophers  were  also  excepted  (D.  xxvii.  1.  6.  5) ;  jurispru- 
dents who  were  members  of  the  council  of  the  emperor  (xxvii. 
1.30) ;  and  all  clerici  (C.  i.  3.  52). 

16.  Qui  autem  se  vult  exousare,  16.  If  a  person  wishes  to  excuse 
si  plures  habeat  excusationes  et  de  himself  and  has  several  excuses,  even 
quibusdam  non  probaverit,  aliis  uti  supposing  some  are  not  admitted,  there 
intra  tempora  non  prohibetur.  Qui  is  nothing  to  prevent  him  employing 
excusare  se  volimt,  non  appel-  others,  provided  he  does  so  within  the 
lant :  sed  intra  dies  quinquaginta  prescribed  time.  Those  who  wish  to 
continuos,  ex  quo  cognoverunt,  ex-  excuse  themselves  are  not  to  appeal, 
cusare  se  debent  (cujuscumque  ge-  but  whatever  kind  of  tutors  they  may 
neris  sunt,  id  est  qualitercumque  be,  that  is,  however  they  may  have 
dati  fuerint  tutores),  si  intra  centesi-  been  appointed,  must  offer  their  ex- 
mum  lapidem  sunt  ab  eo  loco,  ubi  cuses  within  the  fifty  days  next  after 
tutores  dati  sunt :  si  vero  ultra  cen-  they  have  known  of  their  appointment, 
tesimum  habitant,  dinumeratione  if  thev  are  within  a  hundred  miles  of 
facta  viginti  millium  diumorum  et  the  place  where  they  were  appointed, 
amplius  triginta  dierum.  Quod  ta-  If  they  are  at  a  greater  distance,  they 
men,  ut  Scaevola  dicebat,  sic  debet  are  allowed  a  day  for  every  twenty 
computari,  ne  minus  sint  quam  quin-  miles,  and  thirty  cfays  besides  ;  but  in 
quaginta  dies.  ccdculating  the  tune,  as  Scsevola  pointed 

out,  a  minimum  of  fifty  days  must  al- 
ways be  allowed. 

D.  xxvii.  L  21. 13. 

If  he  lived  anywhere  within  four  hundred  miles^  he  would, 
reckoning  a  day  for  each  twenty  miles,  and  thirty  days  besides, 
fall  short  of  fifty  days,  and  therefore  the  rule  was  laid  down  that 
gave  him  a  minimum  of  fifty  days.  If  he  did  not  excuse  him- 
self within  the  appointed  time,  he  could  not  afterwards  escape 
the  charge. 

Dies  continui  are  opposed  to  dies  utiles,  the  days  on  which 
legal  business  could  be  done ;  dies  continui  meaning  the  suc- 
cessive days,  of  whatever  kind. 

The  ordinary  rule  was  that  persons  called  to  a  public  office 
had,  in  order  not  to  serve,  to  appeal  to  a  higher  magistrate  than 
the  one  appointing  them. 

17.  Datus  autem  tutor  ad  uni-  17.  The  tutor  who  is  appointed  is 
versum  patrimonium  datus  esse  considered  as  appointed  for  the  whole 
creditur.                                                   patrimony. 

D.  xxvii  1.  21.  2. 

The  tutor  was  appointed  for  the  whole  patrimony ;  but  if  it 
was  situated  in  very  different  parts,  he  might  apply  to  have  other 
tutors  appointed  to  act  in  the  different  localities.  (D.  xxvii. 
1.  21.  2.) 

18.  Qui  tutelam  alicujus  ^essit,  18.  A  person  who  has  discharged 
invitus  curator  ejusdem  fieri  non  the  office  of  tutor  is  not  compelled 
compellitur,  in  tantum  ut,  licet  against  his  will  to  become  the  curator 
pater,  qui  testamento  tutorem  de-  of  the  same  person ;  so  much  so,  that 
derit,  adjecit,  se  eimdem  cura-  although  the  father,  after  appointing  a 
torem   dare,    tamen  invitum    eum  tutor  by  testament,  adds  that  he  also 

a  2 
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curain  suscipere  non  cogenduni,  divi    appoints  the  same  person  to  be  cnrator, 
Severus  et  Antoninus  rescripserunt.     the  person  so  appointed,  if  unwilling, 

cannot  be  compelled  to  take  the  office 
of  curator ;  so  it  has  been  decided  by 
the  rescript  of  the  Emperors  Severus 
and  Antoninus. 

It  is  Antoninus  Caracalla  who  is  here  meant 

19.  lidem  rescripserunt,  maritum  19.  The  same  emperors  have  de- 
uxori  susB  curatorem  datum  excusare  cided  by  rescript,  that  a  husband 
se  posse,  licet  se  immisceat.                  appointed  as  curator  to  his  wife  may 

excuse  himself  from  the  office,  although 
he  intermeddles  with  her  affairs. 

D.  xxvii.  1.  1.  6. 

The  husband  not  only  might  excuse  himself  from  the  curator- 
ship  of  his  wife,  but  in  the  time  of  Justinian  he  could  not  fill  the 
office  (C.  V.  34.  2) ;  neither  could  the  wife  s  curator  marry  her 
(C.  V.  6). 

It  was  the  general  rule  that  a  tutor  or  curator  who  inter- 
meddled with  the  affairs  of  the  pupil  or  adult  renounced  the  right 
of  offering  excuses. 

20.  Si  quis  autem  falais  allega-  20.  If  any  one  has  succeeded  by  false 
tionibusexcusationemtutelaB  meruit,     allegations  in  getting  himself  excused 
non  est  liberatus  onere  tutelsB.              from  the  office  of  tutor,  he  is  not  dis- 
charged from  the  burden  of  the  office. 

D.  xxiii  2.  60.  pr. 

Tit.  XXVI.    DE  SUSPECTIS  TUTORIBUS  ET 

CURATORIBUS. 

Sciendum  est  suspecti  crimen  e  It  is  to  be  observed  that  the  right 

lege  duodecim    tabularum    desoen-    of  accusing  a  suspected  tutor  or  curator 
dere.  is  derived  from  the  law  of  the  Twelve 

Tables. 

D.  xxvi.  10.  1.  2. 

1.  Datum  est  autem  jus  remo-  1.  The  right  of  removing  suspected 
vendi  suspectos  tutores  Bomse  prsB-  tutors  belongs  at  Rome  to  the  preetor ; 
tori  et  m  provinciis  prssidibus  in  the  provinces  to  the  prxsideSj  or  to 
earum  et  legato  procon8uli&  the  legate  of  the  proconsuL 

D.  xxvi.  10. 1.  3,  4. 

2.  Ostendimus,  qui  possunt  de  2.  We  have  shown  what  magis- 
suspecto  cognoscere :  nunc  videa-  trates  may  take  cognisance  of  bus- 
mus,  qui  suspecti  fieri  possunt.  Et  pected  persons :  let  us  now  inquire, 
quidem  omnes  tutores  possunt,  what  persons  may  become  suspected, 
sive  testamentarii  sint  sive  alterius  All  tutors  may  become  so,  whether 
generis  tutores.  Quare  et  si  legiti-  testamentary  or  others ;  thus  even  a 
mus  sit  tutor,  accusari  poterit.  Quid  legal  tutor  may  be  accused.  But 
si  patronus  ?  Adhuc  idem  erit  di-  what  is  the  case  with  a  patron  ?  He, 
cendum :  dummodo  merainerimus,  too,  may  be  accnsed ;  out  we  must 
famsB  patroni  parcendum,  licet  ut  remember,  that  his  reputation  must 
suspectus  remotuB  fuerit.  be  spared,  although  he  be  removed  as 

suspected. 

D.  xxvi.  10.  L  5. 
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The  descendants  could  not  bring  an  action  to  which  infamy 
attached  against  an  ascendant  They  and  the  libertus  could  only 
call  for  the  interference  of  the  law  to  protect  their  property,  not  to 
punish  the  tutor  with  infamy.  (D.  xxxvii.  15.  5.)  And  in  the  case 
of  all  legal  tutors  it  was  customary,  except  in  very  bad  cases,  not 
to  remove  them,  but  to  join  a  curator  with  them.  (D.  xxvi.  10. 9.) 
By  famcB  pa/rcendura  is  meant  that  the  grounds  of  the  decision 
for  their  removal  were  not  to  be  expressed. 


8.  Gonsequens  est,  ut  videamus, 
qui  possint  suspectos  postolare.  £t 
sciendum  est,  quasi  publicam  esse 
hano  aotionem,  hoo  est  omnibus 
patera.  Quin  immo  et  mulieres  admit- 
tuntur  ez  rascripto  divorum  Severi 
et  Antonini,  sed  hsB  soIsb,  que  pie- 
tatis  necessitudine  duotse  ad  noo 
prooedunt,  ut  puta  mater :  nutrix 
quoque  et  avia  possunt,  potest  et 
soror  :  sed  et  si  qua  mulier  fuerit, 
oujus  pnetor  propensam  in  pietatem 
mentem  inteUexerit  non  sexus  vere- 
onndiam  egredientem,  sed  pietate 
productam  non  continera  injuriam 
pupillorum,  admittit  earn  ad  accu- 
sationem. 


8.  Let  OS  now  inquire,  by  whom 
suspected  persons  mav  be  accused. 
Now  an  accusation  of  this  sort  is  in  a 
measura  public,  that  is,  it  is  open  to 
alL  Nay,  by  a  rescript  of  the  Em- 
perors Severus  and  Aiitoninus,  even 
women  are  admitted  to  be  accusers ; 
but  only  those  who  are  irresistibly  in- 
duced to  do  so  through  feelings  of 
affection ;  as  a  mother,  a  nurse,  or  a 
grandmother,  or  a  sist^,  who  may  all 
become  accusers.  But  the  pnetor  will 
admit  any  woman  to  make  the  accusa- 
tion, in  whom  he  recognises  a  character 
that,  bent  on  the  fulfilment  of  duty  and 
not  overstepping  the  modesty  of  the 
sex,  but  animated  by  dutiful  affection, 
cannot  endure  that  the  pupil  should 
suffer  haniL 

D.  xxvi.  10.  1.  6,  7. 

The  action  is  called  quasi  publica,  because  on  the  one  hand  it 
had  the  private  object  of  securing  the  pupil's  interests,  and  on  the 
other  haa,  like  public  actions,  criminal  consequences,  and  might 
be  brought  by  a  person  not  interested  in  the  private  result. 

Women,  as  a  general  rule,  could  not  institute  public  actions. 
(D.  xlviii.  2. 1.) 

4.  Impuberes  non  possunt  tutores  4.  No  person  below  the  age  of  pu- 
suos  Buspectos  postulare  :  puberes  berty  can  bring  an  accusation  against 
autem  cturatores  suos  ex  consilio  ne-  his  tutor  as  suspected ;  but  those  who 
cessariorum  suspectos  possunt  argu-  have  attained  that  age  may,  under  the 
ere :  et  ita  divi  Severus  et  Antoninus  advice  of  their  near  relations,  accuse 
resoripserunt.  their  curators.    Such  is  the  decision 

eiven  in  a  rescript  of  the  Emperors 
Severus  and  Antoninus. 

D.  xxvL  10.  7.  pr. 

5.  Suspectus  est  autem,  et  qui  non  5.  A  tutor  is  suspected  who  does 
ex  fide  tutelun  gerit,  licet  solvendo  not  faithfully  execute  his  trust,  al- 
est,  ut  Julianus  quoque  scripsit.  though  perfectly  solvent,  as  Julian 
Sed  et  ckntequam  incipiat  gerere  writes,  who  also  thinks  that  even  be- 
tatelam  tutor,  posse  eum  quasi  su-  fore  he  enters  on  his  office,  a  tutor 
speotum  removeri,  idem  Julianus  may  be  removed  as  suspected  ;  and  a 
scripsit  et  secundum  eum  consti-  constitution  has  been  made  in  accord- 
tatum  est.  once  with  this  opinion. 

D.  xxvi.  10.  8. 

Ulpian  says  that  a  tutor  could  not  be  stt^peo^tts  before  he  entered 
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on  his  oflBce,  and  that  if  there  was  any  reason  to  think  him  an  im- 
proper person  beforehand,  the  magistrate  would  forbid  him  to 
assume  the  administration.  (D.  xxvi.  10.  3.  5  and  12.)  Justinian 
decides  in  opposition  to  this. 

6.  Suspectus  autem  remotus^  si  6.  A  suspected  person,  if  removed 
([uidem  ob  dolum,  famosus  est :  si  on  account  of  fraud,  is  infamous,  but 
ob  culpam,  non  aoquo.                            not  so  if  for  neglect  only. 

0.  V.  40.  9 ;  D.  xxvi.  10.  3.  18. 

For  the  meaning  of  the  word  infamia  see  Introd.  sec.  48. 

7.  Si  quis autem  suspectus  postu-  7.  If  an  accusation  is  brought 
latur,  quoad  cognitio  finiatur,  inter-  against  any  one  as  susjiocted,  his  ad- 
dicitureiadministratio,  utPapiuiano  ministration,  according  to  Papinian, 
visum  est.  is  suspended  while  the  accusation  is 

pending. 
D.  xlvi.  3.  U.  1. 

8.  Sed  si  suspecti  cognitio  sus-  8.  If  a  process  is  commenced  against 
cepta  fuerit  posteaque  tutor  vel  a  tutor  or  curator^  as  suspected,  and  he 
curator  decesserit^  extinguitur  cog-  dies  while  it  is  going  on,  the  process 
uitio  suspecti.  is  at  an  end. 

The  action  to  force  the  tutor  or  curator  to  give  in  his  accounts 
would  be  brought  against  the  heirs  of  the  tutor  or  curator.  But 
the  suspecti  cognitio  could  not,  as  its  object  was  to  remove  the 
tutor  or  curator,  not  to  recover  money  from  him.  The  crimen 
svspecti  could  only  be  brought  against  a  person  actually  tutor  or 
curator,  and  was  at  an  end  if  the  office  came  to  an  end,  not  only 
by  death,  but  in  any  way.     (D.  xxvi.  10.  11.) 

9.  Si  quis  tutor  copiam  sui  non  9.  If  a  tutor  fails  to  present  him- 
faciat,  ut  alimeuta  pupillodecernan-  self  in  order  that  a  certain  amount  of 
tur,  cavetur  epistula  oivorum  Severi  maintenance  may  be  fixed  on  for  his 
et  Antonini,  ut  in  possessionem  bou-  pupil^  it  is  provided  by  a  rescript  of  the 
orum  ejus  pupillus  mittatur ;  et  qufe  Kmperors  Severus  and  Antoninus,  that 
mora  deteriora  futura  sunt,  dato  the  pupil  shall  be  put  into  the  possession 
curatore  distrahi  jubeutur.  Ergo  of  the  efifects  of  the  tutor,  and  that,  after 
ut  suspectus  removeri  poterit,  qui  a  curator  has  been  appointed  for  the 
non  prsostat  alimonta.  purpose,  any  portion  of  these  effects 

which  would  be  deteriorated  in  value  by 
delay,  may  be  sold.     Therefore  a  tutor 
who  does  not  afiford  maintenance  to  his 
pupil  may  be  removed,  as  suspected. 
D.  xxvi.  10.  7.  2  and  10.  3.  14. 

The  praetor  generally  determined  the  amount  to  be  annually 
expended  on  the  maintenance  and  education  of  the  pupil  (the 
word  alivienta  must  be  taken  very  widely),  when  it  was  not  deter- 
mined by  the  testament  of  the  father.  The  tutor  had  therefore  to 
attend  before  the  magistrate  to  state  what  amount  the  fortune  of 
the  pupil  would  bear  ;  and  if  he  wilfully  neglected  to  <lo  this,  and 
al).sontod  himself,  he  was  troate<l  like  a  defaulting  dobtoi*  al^sent- 
ing  himself,  and  the  pupil  was  put  in  |>osse8sion  of  his  goods. 


LIB.  I.    TIT.  XXVI. 


87 


10.  Sed  si  quis  prtesens  negat, 
propter  inopiam  alimenta  posse  de- 
cemi,  si  hoc  per  mendacium  dicat, 
remittendmn  eum  esse  ad  preefectum 
urbis  piuiiendum  placuit,  sicut  ille 
remittitur,  qui  data  pecunia  minis - 
terium  tutelse  redemit 


10.  But  if  the  tutor  appears,  and 
alleges  that  maintenance  cannot  be  de- 
creed in  consequence  of  the  smallness 
of  the  pupil's  estate ;  then,  if  he  says 
this  faJsely,  he  shall  be  handed  over 
to  the  prsefeot  of  the  city,  to  be  pun- 
ished, just  as  a  person  is  handed 
over  who  has  purchased  a  tutelage  by 
bribery. 

D.  xxvL  10.  3.  15. 

Tlic  praetor  had  no  criminal  jurisdiction,  and  therefore  persons 
were  sent  for  punishment  to  the  prcefectvs  v/rbia.  (D.  i.  12.  1.) 
In  the  provinces  the  proesea  coula  punish,  as  well  as  remove,  the 
tutor. 

11.  Libertus  quoque,  si  fraudu-  11.  Also  a  freedman,  who  is  proved 
lenter  gessisse  tutelam  filiorum  vel  to  have  been  guilty  of  fraud,  when 
nepotum  patroni  probetur,  ad  prse-  acting  as  tutor  to  the  son  or  grandson 
fectum  urbis  remittitur  puniendus.  of  his  patron,  is  handed  over  to  the 

prsefect  of  the  city  to  be  punished. 

D.  xxvi.  10.  2. 

12.  Novissime  sciendum  est,  eos,  12.  Lastly,  it  must  be  known  that 
qui  fraudulenter  tutelam  vel  curam  they  who  are  guilty  of  fraud  in  their 
administrant,  etiaiiisi  satis  offerant,  administration,  must  be  removed,  al- 
removendos  a  tutela,  quia  satisdatio  though  they  offer  sufficient  security, 
propositum  tutoris  malevolum  non  For  giving  security  makes  no  change 
inutat,  sed  diutius  grassandi  in  re  in  the  dishonest  intentions  of  the  tutor, 
familiari  facultatem  prsestat.  but  only  procures  him  a  longer  oppor- 
tunity of  injuring  the  estate. 

D.  XXVL  10.  5.  6. 

A  person  is  considered  thus  open  to  suspicion  whose  general 
character  and  conduct  warrant  the  suspicion.  But  a  zealous  and 
honest  man,  as  we  learn  in  the  next  paragraph,  is  not  to  be 
removed  on  suspicion  because  he  is  poor. 

13.  Suspectum  enim  eum  puta-  18.  We  also  deem  every  man  sus- 
mus,  qui  moribus  talis  est,  ut  su-  pected,  whose  conduct  is  such  that  we 
spectus  sit:  enimvero  tutor  vel  cura-  cannot  but  suspect  hinL  But  a  tutor 
tor,  quamvis  pauper  est,  fidelis  or  curator  who  is  faithful  and  diligent, 
tamen  et  diligens,  removendus  non  is  not  to  be  removed,  as  a  suspected 
est  quasi  suspectus.  person,  merely  because  he  is  poor. 

D.  xxvi.  10.  8. 


LIBER    SECUNDUS. 


Trr.  I.    DE  RERUM  DIVISIONE. 

Having  treated  in  the  first  book  of  the  law  relating  to  persons, 
the  Institutes  now  proceed  to  treat  of  the  law  relating  to  tilings — 
that  is,  they  pass  from  persons  who  exercise  rights  to  things  over 
which  rights  are  exercised.  Rights  may  be  divided  into  those 
which  we  have  in  or  over  things  as  against  all  the  world,  and 
those  which  we  have  against  particular  persons.  (See  Introd. 
sec.  61.)  The  second  book  of  the  Institutes,  and  the  first  portion 
of  the  third,  treat  of  the  former  class,  and  of  the  mode  in  which 
they  are  acquired. 

The  most  proper  mode  of  treating  the  law  of  things  would 
be,  perhaps,  firot  to  inquire  of  what  divisions  things  themselves 
are  susceptible  ;  next,  to  divide  rights  over  things  (jv/ra  in  rem) 
according  to  the  extent  of  the  ri^t ;  and  lastly,  to  treat  of  the 
mode  in  which  those  rights  are  acquired.  To  a  certain  extent 
this  mode  of  dividing  the  subject  is  adopted  in  the  Institutes,  but 
not  very  distinctly  or  expressly.  Thmgs  themselves  may  be 
divided,  generallv,  by  making  the  basis  of  division  either  the  re- 
lation in  which  they  stand  to  persons,  or  something  inherent  in 
the  nature  of  the  things.  Things  divided  in  the  first  way  may  be 
divided  according  as  they  are  the  subject  of  the  rights  of  all  men 
or  no  men  on  the  one  hand,  and  of  particular  men  on  the  other, 
the  latter  class  receiving  modifications  according  to  the  character 
in  which  particular  men  hold  them.  This  division  of  things  is 
treated  of  in  the  first  sections  of  this  Title.  The  most  prominent 
distinction  inherent  in  things  is  that  of  things  corporeal  and 
things  incorporeal,  and  this  is  treated  of  in  the  second  Title. 
There  are  other  divisions  of  things  (see  Introd.  sees.  52-60)  which 
are  referred  to  in  the  Institutes,  out  not  expressly  noticed. 

A  person  may  have  the  whole  sum  of  all  rights  over  a  thing, 
when  in  Roman  law  he  was  said  to  have  the  dominium.  These 
rights  of  the  dominua  were  summed  up  in  the  jus  utendi,  that  is, 
making  use  of  the  thing ;  the  jus  fruendi,  that  is,  reaping  the 
fruits  and  profits  ;  and  the  jus  abuiendi,  that  is,  consuming  the 
thing,  if  capable  of  consumption.     Or  any  one  of  the  jura  in  rem 
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may  be  separated  from  the  rest  and  enjoyed  by  different  persons. 
(See  Introd.  sec.  64.)  These  fragments  of  the  dominium,  called 
servitudes,  are  treated  of  in  the  third  and  three  following  Titles. 
Or  a  person  may  have  a  right  over  a  thing  in  the  ownership  of 
another,  limited  by  the  extent  to  which  he  has  a  claim  against  the 
owner,  as  a  creditor  has  over  the  thing  given  him  in  pledge  as  a 
security  for  the  debt  This  right,  generally  termed  in  Koman 
law  the  jus  pignoria,  is  not  spoken  (»  expressly  in  the  Institutes, 
but  a  brief  sketch  of  the  law  on  the  subject  will  be  found  in  the 
conclusion  of  the  notes  to  the  fifth  Title. 

The  Institutes  then  recur  to  the  modes  by  whidi  the  owner- 
ship in  things  is  acquired,  and  the  subject  is  oivided  according  as 
ownership  is  acquired  in  a  particular  thing,  or  in  a  universxtas 
rerum,  that  is,  the  aggregate  of  rights  possessed  by  a  particular 
person.  Two  of  the  principal  modes  of  acquiring  particular  things, 
occupation,  that  is,  being  the  first  person  to  appropriate  an  unappro- 
priated thing,  and  tradition,  that  is,  the  owner  handing  over  the 
thing  to  anowier  person  with  the  intention  of  transferring  theowner- 
ship,  and  the  transferee  receiving  the  thing  with  the  mtention  of 
becoming  owner  of  it,  have  been  treated  of  in  the  first  Title,  as 
also  have  certain  subordinate  modes,  e.g.  accession,  when  an 
owner  acquires  by  the  natural  increment  of  the  thing  owned,  and 
specification,  when  a  new  thing  is  created,  and  belongs  to  the 
creator,  even  though  the  materials  belonged  to  another  person. 
All  these  are  said  to  be  modes  of  acquiring  things  jv/re  naturaZi, 
Two  modes  of  acquiring  particular  things  ju/re  civili  are  then 
noticed.  (1.)  The  sixth  Title  treats  of  usucapiony  the  process  bv 
which  the  law  attached  the  legal  ownership  after  a  certain  length 
of  possession.  (2.)  The  seventh  Title  treats  of  certain  cases  in 
which  gift  might  be  looked  on  as  a'  different  mode  of  conferring 
ownership  from  tradition.  This  ends  the  discussion  of  the  modes 
of  acquiring  the  ownership  in  particular  things.  The  eighth  and 
ninth  Titles  speak  of  certain  restrictions  on  alienation,  and  of  one 
person  acquiring  ownership  through  other  persons.  In  the  tenth 
Title  the  Institutes  proceed  to  discuss  the  modes  of  acquiring  a 
univeraitas  rerwm.  The  two  chief  modes  are,  the  gift  of  an  here- 
ditas  by  testament,  and  the  succession  to  an  h^reditaa  in  case  of 
intestacy.  The  subject  of  testaments  occupies  the  remainder  of 
the  second  book,  and  that  of  succession  to  an  intestate  occupies 
the  first  nine  Titles  of  the  third  book.  Some  minor  modes  of 
acquiring  a  univeraitas  rervmiy  of  which  arrogation  is  the  most 
important,  are  then  noticed ;  and  with  the  twelfth  Title  of  the 
third  book  the  treatment  of  jv/ra  in  rerriy  and  of  the  modes  of 
acquiring  ownership  in  them,  is  brought  to  a  conclusion.  This 
treatment  of  the  modes  of  acquisition  is  subject  to  the  incon- 
venience noticed  by  Gains  (ii.  191),  that  legacies,  which  are  a 
mode  of  acquiring  specific  things,  are  treated  of  as  coming  under 
the  acquisition  of  a  univeraitaa  rerura  by  testament. 

Previously  to  the  legislation  of  Justinian,  there  had  been  two 
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other  modes  of  acquisition  jure  civili,  applicable  both  in  the  case 
of  particular  things  and  in  that  of  a  univeraitas  rerwm^  whicli  are 
treated  of  by  Gaius  at  considerable  length.  (Gai.  ii.  18-37.  See 
also  Ulpian,  Reg,  19.  2.)  These  were  mancipation,  the  process 
by  which  res  mancipi  were  conveyed  from  one  Roman  citizen  to 
another  (see  Introd.  sec.  59),  and  in  jv/re  cessio.  The  cessio  in 
jv/re  was  a  fictitious  suit,  in  which  the  person  who  was  to  acquire 
the  thing  claimed  (vindicahat)  the  thing  as  his  own,  the  person 
who  was  to  transfer  it  acknowledged  the  justice  of  the  claim,  and 
the  magistrate  pronounced  it  to  be  the  property  (addicebat)  of  the 
claimant.  Mancipation  and  cessiones  in  jure  had  become  obso- 
lete before  the  time  of  Justinian.  Ulpian  {Reg.  19.  2)  also  notices 
two  others,  adjudicatione,  i.e.  by  property  held  in  common  being 
judicially  marked  out,  so  that  the  portions  were  owned  in  seve- 
ralty (Bk.  iv.  Tit.  6.  20 ;  and  Tit.  17.  4,  5,  6,  7),  and  lege,  by 
some  special  statute,  as  when  le^cies  devolved  under  the  l&c 
Papia  Foppcea  (a.d.  9).     (Bk.  ii.  Tit.  20.  8,  note.) 

The  explanation  of  the  term  possession,  which  occurs  frequently 
in  this  Title,  may  be  conveniently  deferred  until  we  reach  the 
sixth  Title. 

Superiore  libro  de  jure  person-  In  the  preceding    book  we  have 

arum  exposuimus :  modo  videamus  treated  of  the  law  of  persons.     Let  us 

de  rebus,  quae  vel  in  nostro  patri-  now  speak  of  things,  which  either  are 

monio    vel    extra    nostrum    patri-  in  our  patrimony,  or  not  in  our  patri- 

monium  habentur.     Qusedam  enim  mony.     For  some  things  by  the  law 

naturali  jure  communia  simt  cm-  of  nature  are  common  to  all ;  some 

nium,qu8edampublica, qusedamuni-  are  public;  some  belong  to  corporate 

versiiatis,  qusedam  nullius,  pleraque  bodies,  and  some  belong  to  no  one. 

singulorum,   quae    variis  ez    causis  Most  things  are  the  property  of  indi- 

cuique   adquiruntur,   sicut  ez  sub-  viduals,  who  acquire  them  in  different 

jectis  apparebit.  ways,  as  will  appear  hereafter. 

Gai.  ii.  1 ;  D.  i.  8.  2. 

Under  the  word  res,  thing,  is  included  whatever  is  capable  of 
being  the  subject  of  a  right.  The  principal  division  of  Gaius  is 
into  things  divini  juris  and  humani  juris.  Here  the  principal 
division  is  according  as  things  are  in  nostro  patrimonio,  that  is, 
capable  of  private  ownership ;  or  extra  nostrumpatrimoniuntfthskt 
is,  not  capable  of  private  ownership,  and  either  belonging  to  all 
men  {com'munes),  to  the  state  (publicce)^  to  no  men  (nuWitts),  or 
to  bodies  of  men  (universitatis) .  The  words  ftona  and  pecunia, 
it  may  be  observed,  are  only  used  of  things  in  nostro  patrimonio. 


1.  Et  quidem  naturali  jure  com- 
munia sunt  onmium  hoDc :  aer  et  aqua 
profluens  et  mare  et  per  hoc  litora 
maris.  Nemo  igitur  ad  litus  maris 
aocedere  prohibetur,  dum  tanien 
villis  et  monumentis  et  SL'dificiis 
abstineat,  quia  non  sunt  juris 
gentium,  sicut  et  mare. 


1.  By  the  law  of  nature  these  things 
are  common  to  mankind — the  air,  run- 
ning water,  the  sea,  and  consequently 
the  shores  of  the  sea.  No  one,  there- 
fore, is  forbidden  to  approach  the  sea- 
shore, provided  that  he  respects  habi- 
tations, monuments,  and  buildings, 
which  are  not,  like  tlie  sea,  subject 
only  to  the  law  of  nations. 


D.  l  8.  2.  1 ;  D.  i.  8.  4. 
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Of  things  that  are  common  to  all  any  one  may  take  such  a 
portion  as  he  pleases.  Thus  a  man  may  inhale  the  air,  or  float 
his  ship  on  any  part  of  the  sea.  As  long  as  he  occupies  any  por- 
tion, his  occupation  is  respected  ;  but  directly  his  occupation 
ceases,  the  thing  occupied  again  becomes  common  to  all.  The 
Rca-shore,  that  is,  the  shore  as  far  as  the  waves  go  at  furthest, 
was  considered  to  belong  to  all  men.  For  the  purposes  of  self- 
defence  any  nation  had  a  right  to  occupy  the  shore  and  to  repel 
strangers.  Individuals,  if  they  built  on  it,  by  means  of  piles  or 
otherwise,  were  secured  in  exclusive  enjoyment  of  the  portion 
occupied ;  but  if  the  building  was  taken  away,  their  occupancy 
was  at  an  end,  and  the  spot  on  which  the  building  stood  again 
became  common.     (D.  i.  8.  6.) 

2.  Fluinina  autcm  omnia  et  por-  2.  All  rivers  and  ports  are  public ; 
tus  publica  sunt :  ideoquo  jus  pis-  hence  the  right  of  fishing  in  a  port,  or 
candi    omnibuR    commune    est    in  in  riVers,  is  common  to  aJl  men. 
portibus  fluniinibusque. 

D.  i.  a  4.  1 ;  D.  xlviL  10.  18.  7. 

The  word  puhlicus  is  sometimes  used  as  equivalent  to  com- 
munis,  but  is  probably  used,  as  here,  for  what  belongs  to  the 
people.  Things  public  belong  to  a  particular  people,  but  may  be 
used  and  enjoyed  by  all  men.  Roads,  public  places,  and  buildings, 
might  be  added  to  those  mentioned  in  the  text.  The  particular 
people  or  nation  in  whose  territory  public  things  lie  may  permit 
all  the  world  to  make  useof  them, but  exercises  a  special  jurisdiction 
to  prevent  any  one  injuring  them.  In  this  light  even  the  shore  of 
the  sea  was  said,  though  not  very  strictly,  to  oe  a  res  publica  :  it 
is  not  the  property  of  the  particular  people  whose  territory  is 
adjacent  to  the  shore,  but  it  belongs  to  them  to  see  that  none  of 
the  uses  of  the  shore  are  lost  by  the  act  of  individuals.  Celsus 
says,  Litora  in  quae  populus  Romanus  imperium  habet  populi 
Roradni  esse  aroitror  (D.  xliii.  8.  3),  where,  if  we  are  to  bring 
this  opinion  of  Celsus  into  harmony  with  the  opinions  of  other 
jurists,  we  must  understand  *  populi  Romani  esse'  to  mean  *  are 
subject  to  the  guardianship  of  the  Roman  people  *. 

3.  Est  autem  Htus  maris,  quate-  3.  The  sea-shore  extends  to  the  limit 
nus  hibemuB  fiuctus  maximus  ex-     reached  by  the  greatest  winter  flood, 
currit. 

D.  L  16.  96. 

Celsus  ascribes  this  definition  to  Cicero,  who  apparently  bor- 
rowed it  from  Aquilius.     (Cic  Top.  7.) 


4.  Riparum  quoque  usus  publi- 
cus  est  juris  gentimn,  sicut  ipsius 
fluminis :  itaque  navem  ad  eas  ap- 
pollcre,  tunes  ex  arboribus  ibi  natis 
religare,  onus  aliquid  in  his  repon- 
ore  cuilibet  libcruin  est,  sicuti  per 
ipsum  flumen  navigtire.  Bed  pro- 
prietas  earum  illorum  est,  quorum 


4.  The  public  use  of  the  banks  of  a 
river  is  part  of  the  law  of  nations,  just 
as  is  that  of  the  river  itself.  All  persons, 
therefore,  are  as  much  at  liberty 
to  bring  their  vessels  to  the  bank,  to 
fasten  ropes  to  the  trees  growing  there, 
and  to  place  any  part  of  their  cargo 
there,  as  to  navigate  the  river  itself. 
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preBdiU  herent :  qua  de  causa  arbo-  But  the  banks  of  a  river  are  the  pro- 
res  quoque  in  iisdem  natsB  eorundem  perty  of  those  whose  land  they  adjoin ; 
sunt*  and  consequently  the  trees  growing 

on  them  are  also  the  property  of  the 

same  persons. 

D.  i.  8.  5. 

The  banks  of  rivers  belonged  to  the  proprietors  of  ihe  adja- 
cent lands  ;  but  the  use  of  them,  for  the  purposes  of  navigation 
or  otherwise,  was  open  to  all.  The  proprietors,  therefore,  could 
alone  reap  the  profits  of  the  soil ;  but  if  they  attempted  to  exer- 
cise their  rights  so  as  to  hinder  the  public  use  of  the  bank,  they 
would  be  restrained  by  an  interdict  of  the  prsdtor.  (See  Introd. 
sec.  107.) 

6.  Litorum  quo^e  usus  publicus  5.  The  public  use  of  the  sea-shore, 

juris  gentium  est,  sicut  ipsius  maris :  too,  is  part  of  the  law  of  nations,  as  is 
et  ob  id  quibuslibet  hberum  est,  that  of  the  sea  itself;  and  therefore 
casam  ibi  imponere,  in  qua  se  reci-    any  person  is  at  liberty  to  place  on  it 

Siant,  sicut  retia  siccare  et  ex  mare  a  cottage,  to  which  he  may  retreat,  or 
educere.  Proprietcus  autem  eorum  to  dry  his  nets  there,  and  haul  them 
Sotest  intellegi  nullius  esse,  sed  ejus-  from  the  sea ;  for  the  shores  may  be 
em  juris  esse,  cujus  et  mare  et  qu8B  said  to  be  the  property  of  no  man, 
subjacent  mari,  terra  vel  harena.  but  are  subject  to  the  same  law  as  the 

sea  itself,  and  the  ground  or  sand  be- 
neath it. 

D.  i.  8.  5.  pr.  and  1. 

The  shores  over  which  the  Roman  people  had  power  were  not 
the  property  of  the  Roman  people,  although  it  belonged  specially 
to  Uie  Roman  people  to  see  that  the  free  use  of  them  was  not 
hindered.     (See  note  to  paragraph  2.) 

6.  Universitatis  sunt,  non  singu-  6.   Among  things  belonging  to  a 
lorum,  veluti  quQ  in  civitatibus  sunt    corporate    body,  not    to    individuals, 
theatra,  stadia  et  similia  et  si  qua    are,  for  instance,  city  theatres,  raoe- 
alia  sunt  communia  civitatiuuL            courses,  and  other  similar  places  be- 
longing in  common  to  a  whole  city. 

D.  i.  8.  6. 1. 

Universitas  is  a  corporate  body  created  by  the  state,  such  as 
municipalities  or  the  guilds  (collegia)  of  different  trades ;  for 
instance,  the  collegiv/m  pistorum. 

Both  the  state  and  corporate  bodies  might  have  property  which 
they  held  exactly  like  individuals ;  as,  for  instance,  the  agri 
vectigales,  or  slaves  and  lands  belonging  to  a  collegiv/m.  Such 
things  were  not  universitatis  in  the  sense  in  which  the  words  are 
used  here.  They  were,  like  the  property  of  individuals,  in  nostro 
patrimonio,  the  state  or  corporation  being  looked  on  as  any  other 
owner.  But  aome^universitates,  such  as  municipalities,  had  things 
which  they  owned  for  the  use  of  the  public;  and  it  is  these  things 
that  are  here  spoken  of  as  res  universitatis. 

7.  Nullius  autem  sunt  res  saorn  7.    Things   sacred,   religious,  and 
et  religiosie  et  sanctee :  quod  enim    hallowed,  belong  to  no  one ;  for  that 
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divini  juris  est,  id  nuUius  in  bonis  which  is  subject  to  divine  law  is  not 
est.  the  property  of  any  one. 

Gai.  ii.  9. 

Res  nullius  are  either  things  unappropriated  by  any  one,  in 
which  sense  things  common,  or  unoccupied  lands,  or  wild  animals, 
are  res  nullius ;  or  they  are  things  to  which  a  religious  character 
prevents  any  human  right  of  property  attaching.  # 

8.  Saera  sunt,  qus  rite  et  per  8.  Things  are  sacred  which  have 
pontifices  Deo  consecrata  sunt,  veluti  been  duly  consecrated  by  the  pontifib, 
flBdes  sacrsB  et  dona,  que  rite  ad  as  sacred  buildings  and  offerings,  pro- 
ministerium  Dei  dedicata  sunt,  qnsB  perly  dedicated  to  the  service  of  God, 
etiam  per  nostram  constitutionem  which  we  have  forbidden  by  our  con- 
alienan  et  obligari  prohibuimus,  ex-  stitution  to  be  sold  or  mortgaged, 
oepta  causa  rcdemptionis  captivor-  except  for  the  purpose  of  purchasing 
nm.  Siquisvero  auctoritate  sua  quasi  the  freedom  of  captives.  But,  if  any 
sacrum  sibi  constituent,  sacrum  non  one  by  his  own  authority  makes  any- 
est,  sed  profanmn.  Locus  autem,  thing  as  it  were  sacred  to  himself,  it  is 
in  quo  sacrae  SBdes  sedificatss  sunt,  not  sacred,  but  profane.  But  ground 
etiam  diruto  SBdificio,  adhuo  sacer  on  which  a  sacred  edifice  has  once 
manet,  ut  et  Papinianus  scripsit.  been  erected,  continues  to  be  sacred, 

even  after  the  building  has  been  de- 
stroyed, as  Papinian  also  writes. 
D.L8.e.3;  0.12,21. 

The  distinction  between  res  sacrce  and  religiosoe,  in  the  older 
pagan  law,  was  that  the  former  were  things  dedicated  to  the  celes- 
tial gods,  the  latter  were  things  abandoned  to  the  infernal — relictce 
diis  manihus.  (Qai.  ii.  4.)  In  order  that  a  thing  should  be 
sacra,  it  was  necessary  that  it  should  be  dedicated  by  a  pontiff  and 
with  the  authority  of  the  people,  afterwards  of  the  senate,  finally 
of  the  emperor.  (D.  i.  8.  9.  1.)  Things  consecrated  were  by  law 
inalienable.  The  support  of  the  poor  in  a  time  of  famine  (U.  i.  2. 
21),  and  afterwards  the  payment  of  the  debts  of  the  church 
(Nov.  120.  10),  sufficed,  as  well  as  the  release  of  captives,  as 
reasons  for  the  sale  of  consecrated  moveables  ;  but  immoveables 
were  always  inalienable. 

9.  Beligiosum  locum  unusquis-  9.  Any  man  at  his  pleasure  makes 
que  sua  voluntate  facit,  dum  mor-  a  place  religious  by  burying  a  dead 
taum  infert  in  locum  sumn.  In  body  in  his  own  ground ;  but  it  is  not 
communem  autem  locum  purum  in-  permitted  to  bury  a  dead  body  in  land 
vito  socio  inferre  non  licet :  in  com-  hitherto  pure,  wluch  is  held  in  common, 
mune  vero  sepulcrum  etiam  invitis  against  the  wishes  of  a  co-proprietor, 
oeterifl  licet  inierre.  Item  si  aJienus  But  when  a  sepulchre  is  held  in  com- 
UBUsfmotus  est,  proprietarium  placet,  mon,  any  one  co-proprietor  may  bury 

oiisi  consentiente  usufructuario,  lo*  in  it,  even  against  the  wishes  of  the 
com  religiosum  non  faoere.  In  alie-  rest.  So,  too,  if  another  person  has 
num  locum,  concedente  domino,  licet  the  usufruct,  the  proprietor  may  not, 
inferre:  et  licet  postea  ratum  ha-  without  the  consent  of  the  usufruc- 
bnerit,  qnam  illa^  est  mortnns,  tuary,  render  the  place  religious.  But 
tamen  religiosiui  locus  fiU  a  dead  body  may  be  laid  in  a  place  be- 

longing to  another  person,  with  the 
consent  of  the  owner ;  and  even  if  the 
owner  only  ratifies  ishe  act  after  the 
^  dead  body  has  been  buried,  yet  the 

'  place  is  religious. 

Gal  ii.  6 ;  D.  L  8.  6.  4 ;  D.  xi.  7. 
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Directly  the  body  or  bones  of  a  dead  person,  whether  slave  or 
free,  were  buried,  the  ground  in  which  they  were  buried  became 
religioaiLS,  although  previously  pure,  that  is,  neither  sacer,  reli- 
aioaiLS,  nor  aanctua  (D.  xi.  7.  2.  4),  provided  that  the  person 
burying  the  body  was  the  owner  of  the  soil  or  had  the  consent 
of  the  owner. 

Although  the  place  was  a  res  nulliua^  yet  there  could  be  a 
special  kind  of  property  in  it.  There  were  tombs  and  burial- 
places  in  which  none  but  certain  persons,  as,  for  instance,  members 
of  the  same  family,  could  be  buried  ;  and  this  kind  of  interest  in 
a  locus  religiosus  was  transmissible  to  heirs,  or  even  to  purchasers 
of  a  property,  if  the  right  of  burying  in  a  particular  place  was 
attacned,  as  it  might  be,  to  the  ownership  of  that  property.  (D. 
xviii  1.  24.) 


10.  Sanctse  quoque  res,  veluti 
mnri  et  portae,  quodammodo  divini 
juris  sunt  et  ideo  nullius  in  bonis 
sunt.  Ideo  autem  muros  sanotos 
dicimus,  quia  pcena  capitis  consti* 
tuta  sit  in  eos,  qui  aliquid  in  muros 
deliquerint.  Ideo  et  legum  eas  par- 
tes, quibus  pcenas  constituimus  ad- 
versus  eos,  qui  contra  leges  fecerint, 
sanctiones  vocamus. 


10.  Hallowed  things  also,  as  the 
walls  and  gates  of  a  city,  are  to  a  cer- 
tain degree  subject  to  divine  law,  and 
therefore  are  not  part  of  the  property 
of  any  one.  The  walls  of  a  city  are 
said  to  be  hallowed,  inasmuch  as  any 
ofifence  against  them  is  pimished  capi- 
tally ;  so,  too,  those  parts  of  laws  by 
which  punishments  are  established 
against  transgressors,  we  term  sanc- 
tions. 

Gai.  ii  8  ;  D.  L  8.  8  ;  D.  L  8.  9.  3 ;  D.  L  8.  11. 

Res  sanctcB  are  those  things  which,  without  being  sacred,  are 
protected  against  the  injuries  of  men  {sanctum  est  quod  ab  injuria 
hominum  defen^sura  atque  muniturri  est  D.  i.  8.  8)  by  having  a 
severe  penalty  attached  to  the  violation  of  their  security. 

11.  Singulorum  autem  hominum  11.  Things  become  the  property  of 

multis  moms  res  fiunt :  quarundam  individuals  in  various  ways ;  of  some 

enim  rerum  dominium  nanciscimur  we  acquire  the  ownership  by  natural 

jure  naturaU,  quod,  sicut  diximus,  law,  which,  as  we  have  observed,  is 

appellatur  jus  gentium,  quarundam  termed  the  law  of  nations ;  of  others 

jure  civili.    Gommodius  est  itaque  a  by  the  civil  law.     It  will  be  most  con- 

vetustiore  jure  incipere.    Palam  est  venient  to  begin  with  the  more  ancient 

autem,  vetustius  esse  naturale  jus,  law;  and  it  is  very  evident  that  the 

quod  cum  ipso  genere  humano  rerum  law  of  nature,  estabUshed  by  natiure 

natura  prodidit :   civilia  enim  jura  at  the  origin  of  mankind,  is  the  more 

time  coeperunt  esse,  cum  et  civitates  ancient,  for  civil  laws  could  then  only 

condi  et  magistratus  creari  et  leges  begin  to  exist,  when  states  began  to 

scribi  coeperunt.  be  founded,  magistrates  to  be  created, 

and  laws  to  be  written. 
D.  xH.  1.  1. 

We  now  proceed  to  inquire  how  property  is  acquired  in  par- 
ticular things.  It  is  acquired  either  by  natural  or  civil  modes. 
The  natural  mode  first  treated  of  is  occupation,  of  which  there  are 
two  essential  elements ;  that  the  thing,  the  property  in  which  is 
acquired,  should  be  a  res  nullius,  that  is,  a  thing  capable  of  being 
appropriated,  but  not  yet  appropriated,  and  that  the  person  acquir- 
ing it  should  bring  the  thing  into  his  possession,  that  is,  into  his 
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power,  and  do  so  with  the  intention  of  holding  it  as  his  property 
(pro  sua  hahendi), 

12.  Ferai  igitur  bestiic  et  volucres  12.  Wild  beasts,  birds,  fish,  that  is, 
et  pisces,  id  est  omnia  animalia,  quse  all  animals,  which  live  either  in  the 
in  terra  mari  cselo  nascuntur,  simul-  sea,  the  air,  or  on  the  earth,  so  soon  as 
atqne  ab  aliquo  capta  fuerint,  jure  they  are  taken  by  any  one,  immedi- 
gentium  statim  illius  esse  incipiunt :  ately  become  by  the  law  of  nations  the 
quod  enira  ante  nullius  est,  id  na-  property  of  the  captor;  for  natural 
tnrali  ratione  ocoupanti  conceditur.  reason  gives  to  the  first  occupant  that 
Nee  interest,  feras  bestias  et  volu-  which  had  no  previous  owner.  And 
cres  utmm  in  suo  fundo  quisque  it  is  immaterial  whether  a  man  takes 
capiat,  an  in  alieno:  plane  qui  in  wild  beasts  or  birds  upon  his  own 
alienum  fundum  ingreditur  venandi  ground,  or  on  that  of  another.  Of 
aut  aucupandi  gratia,  potest  a  do-  course  any  one  who  enters  the  ground 
mino,  si  is  provident,  prohiberi,  ne  of  another  for  the  sake  of  hunting  or 
ingrediatur.  Quidquid  autem  eorum  fowling,  may  be  prohibited  by  the  pro- 
ceperis,  eo  usque  tuum  esse  intelle-  prietor,  if  he  perceives  his  intention 
gitur,  donee  tua  custodia  coercetur :  of  entering.  Whatever  of  this  kind 
cum  vero  evaserit  custodiam  tuam  you  take  is  regarded  as  your  property, 
et  in  naturalem  libertatem  se  re-  so  long  as  it  remains  in  your  keeping, 
ceperit,  tuum  esse  desinit  et  rursus  but  when  it  has  escaped  and  recovered 
occupantis  fit.  Naturalem  autem  its  natural  liberty,  it  ceases  to  be  yours, 
libertatem  recipere  intellegitur,  cum  and  again  becomes  the  property  of  him 
vel  OGulos  tuos  efiEugerit  vel  ita  sit  who  captures  it.  It  is  considered  to 
in  conspectu  tuo,  ut  difficilis  sit  ejus  have  recovered  its  natural  liberty,  if  it 
persecutio.  has  either  escaped  out  of  your  sight, 

or  if,  although  not  out  of  sight,  it 
yet  could  not  be  pursued  without  great 
difficulty. 

Gal  iL  67 ;  D.  xli.  1.  1.  1 ;  D.  xlL  1.  3.  pr.  and  1 ;  D.  xlL  1.  3.  2 ;  D.  xlL  1.  6. 

Directly  the  thing  ceases  to  be  in  the  power  of  the  occupant, 
the  property  in  it  is  lost,  and  it  is  exactly  as  if  it  had  never  been 
seized  or  occupied.  What  is  meant  by  being  in  the  power  of  the 
occupant  must  vary  according  to  the  nature  of  the  thing  occu- 
pied. Several  examples  are  given  in  this  and  the  following 
paragraphs. 

13.  Illud  quaesitum  est,  an,  si  13.  It  has  been  asked,  whether,  if 
fera  bestia  ita  vulnerata  sit,  ut  capi  you  have  wounded  a  wild  beast,  so 
possit,  statim  tua  esse  intellegatur.  that  it  could  be  easily  taken,  it  imme- 
Quibusdam  placuit,  statim  tuam  esse  diately  becomes  your  pro{5erty.  Some 
et  eo  usque  tuam  videri,  donee  earn  have  thought  that  it  does  become  yours 
persequaris ;  quod  si  desieris  per-  directly  you  wound  it,  and  that  it  con- 
sequi,  desinere  tuam  esse  et  rursus  tinues  to  be  yours  while  you  continue 
fieri  occupantis.  Alii  non  aliter  to  pursue  it,  but  that  if  you  cease  to 
putaverunt  tuam  esse,  quam  si  pursue  it,  it  then  ceases  to  be  yours, 
ceperis.  Sed  posteriorem  senten-  and  again  becomes  the  property  of  the 
tifun  nos  confirmamus,  quia  multa  first  person  who  captures  it.  Others 
•ooidere  sclent,  ut  eam  non  capias.  have  thought  that  it  does  not  become 

your  property  until  you  have  captured 
it.  We  confirm  this  latter  opinion, 
because  many  accidents  may  happen 
to  prevent  your  capturing  it. 

D.  xH.  1.  6.  1. 

Galas,  in  this  passage  of  the  Digest,  informs  us  that  the  former 
opinion  was  that  of  Trebatius. 
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14.  Apiom  quoque  na1»ara  fera  14.  Bees  also  are  wild  by  nature. 

est.     Itaque  quae  in  arbore  tua  con-  Therefore,  bees  that  swann  upon  your 

sedermt,  antequam  a  te  alveo  inclu-  tree,  until  you  have  hived  them,  are 

dantur,  non  magis  tusB  esse  Intel-  no  more  considered  to  be  your  pro- 

leguntur,   quam    volucres,   quae    in  perty  than  the  birds  which  build  their 

tua  arbore  nidum  fecerint :  ideoque  nests  on  your  tree ;  so  if  any  one  else 

si   alius    eas    induserit,   is    ecurum  hives  them  he  beoomes  their  owner, 

dominus  erit.    Favos  quoque  si  quos  Any  one,  too,  is  at  liberty  to  take  the 

hse  fecerint,  quilibet  eximere  potest,  honeycombs  the  bees  may  have  made. 

Plane  Integra  re,  si  provideris  in-  But  of  course,  if,  before  anything  has 

gredientem  in  fundum  tuum,  potes  been  taken,  you  see  any  one  entering  on 

eum  jure  prohibere,  ne  ingrediatur.  vour  land,  you  have  a  right  to  prevent 

Examen,  quod  ex  alveo  tuo  evolav-  his  entering.      A   swarm  which   has 

erit,  eo  usque  tuum  esse  intellegitur,  flown  from  your  hive  is  still  considered 

donee  in  conspectu  tuo  est  neo  dif  •  yours  as  long  as  it  is  in  your  sight  and 

ficilis  ejus  persecutio  est :  alioquin  may  easilv  be  pursued ;  otherwise  it 

occupantis  nt.  becomes  the  property  of  the  first  per- 
son that  takes  it. 

D.  xlL  1.  5.  2-4. 

It  is  said  that  the  owner  of  the  land,  if  he  wished  to  secure 
the  bees  for  himself,  must  prevent  any  one  entering  integra  re  ; 
because  if  the  bees  are  once  taken,  they  belong  to  the  person  who 
takes  them,  although  the  owner  of  the  land  may  have  an  action 
against  the  person  entering  against  his  will. 


15.  Pavonum  et  columbarum  fera  15.  Peacocks,  too,  and  pigeons  are 

natura  est.    Neo  ad  rem  pertinet,  naturally  wild ;  nor  does  it  make  any 

quod    ex   consuetudine    avolare  et  difference  that  they  are  in  the  habit  of 

revolare  solent :  nam  et  apes  idem  flying  out  and  then  returning  again,  for 

faciunt,  quarum  constat  feram  esse  bees,  which  without  doubt  are  natur- 

naturam :  cervos  quoque  ita  quidam  ally  wild,  do  so  too.     Some  persons 

mansuetos  habent,  ut  in  silvas  ire  have  deer  so  tame,  that  they  will  go 

et  redire  soleant,  quorum  et  ipsorum  into  the  woods,  and  regularly  return 

feram  esse  naturam  nemo  negat.    In  again ;   yet  no  one  denies  that  deer 

his  autem  animaUbus,  qusb  ex  con-  are  naturally  wild.    But,  with  respect 

suetudine    abire    et    redire    solent,  to  animals  which  are  in  the  habit  of 

talis  regula  comprobata  est,  ut  eo  going  and  returning,  the  rule  has  been 

usque  tua  esse  intellegantur,  donee  adopted,  that  they  are  considered  yours 

animum  revertendi  habeant :  nam  as  lon^  as  they  have  the  intention  of 

si  revertendi  animum  habere  desier-  returmng,  but  if  they  cease  to  have 

int,  etiam  tua  esse  desinunt  et  fiunt  this  intention,  they  cease  to  be  yours, 

occupantium.      Revertendi    autem  and  become  the  property  of  the  flrst 

animum  videntur  desinere  habere,  person  that  takes  them.   These  animals 

cum  revertendi  consuetudinem  de-  are  supposed  to  have  lost  the  intention, 

serucrint.  when  they  have  lost  the  habit,  of  re- 
turning. 

Gal  ii.  68 ;  D.  xlL  1.  55. 


16.  Gallinamm  et  anserum  non 
est  fera  natura ;  idque  ex  eo  possu- 
mus  intellegere,  quod  alise  simt 
gaJlinae,  quas  feras  vocamus,  item 
alii  anseres,  quos  feros  appellamus. 
Ideoque  si  anseres  tui  aut  gallinsB 
tu8B  aliquo  casu  turbati  turbatasve 
evolaverint,  licet  conspectum  tuum 
effugerint,   quocumque  tamen   loco 


16.  But  fowls  and  geese  are  not 
naturaUy  wild,  which  we  may  learn 
from  there  being  particular  lands  of 
fowls  and  geese  which  we  term  wild. 
And  therefore,  if  your  geese  or  fowls 
should  be  frightened,  and  take  flight, 
they  are  still  regarded  as  yours  wher- 
ever they  may  be,  although  you  may 
have  lost  sight  of  them ;  and  whoever 
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sint)  tui  tuseve  esse  intelleguntur :  et    detains  such  animals  with  a  view  to  his 
qui  lacrandi  animo  ea  animalia  reti-    own  profit,  commits  a  theft, 
net,  furtum  'committere  intellegitur. 

D.  xli.  L  6.  6. 

17.  Item  ea,  quae  ex  hostibus  17.  The  things  we  take  from  our 
capimus,  jure  gentium  statim  nostra  enemies  become  immediately  ours  by 
fiont :  Gbdeo  quidem,  ut  et  liberi  the  law  of  nations,  so  that  even  free- 
homines  in  servitutem  nostram  de-  men  thus  become  our  slaves ;  but  if 
ducantur,  qui  tamen,  si  evaserint  they  afterwards  escape  from  us,  and 
nostram  potestatem  et  ad  suos  re-  return  to  their  own  people,  they  regain 
versi  fuerint,  pristinum  statum  re-  their  former  condition. 

cipiunt. 

Gal  iL  69 ;  D.  xli.  1.  5.  7  ;  D.  xli.  1.  7.  pr. 

The  moveables  of  an  enemy  were  always  looked  on  as  res 
nvZlivs ;  the  first  person  who  took  them  became  the  owner.  Prac- 
tically, of  course,  things  taken  in  war  did  not  belong  to  the  par- 
ticular soldier  who  took  them,  unless  in  very  exceptional  cases, 
because  he  took  them  as  one  of  a  large  body,  who  by  their  exer- 
tions all  contributed,  directly  or  indirectly,  to  the  capture.  The 
army,  again,  did  but  represent  the  state  ;  and  though  moveables 
were  generally  given  up  to  the  soldiers  and  divided  among  them, 
land  taken  in  war  was  claimed  by  the  state,  whose  servants  the 
soldiers  were,  and  in  whose  behalf  they  fought. 

Just  as  the  freeman,  who  had  been  made  a  prisoner  and  a 
slave,  regained  his  status  when  he  returned  to  his  own  country 
by  \hQ  jus  postliminii  (see  Bk.  i.  Tit.  12.  6),  so  everything  that 
returned  to  its  former  state  of  being  free  from  any  owner,  was 
said  to  do  so  by  a  process  analogous  to  the  jus  postliminii. 
Marcian,  for  example,  speaks  in  the  Digest  (i.  8. 6.  pr.)  of  a  person 
building  on  a  shore,  and,  after  having  said  that  the  soil  is  only 
his  while  the  building  remains,goes  on,  alioquin  oedificio  dilapso, 
qua»i  jure  postliminii  revertitur  locus  in  pristinam  causam.. 

We  have  no  mention  here,  which  we  might  expect  to  have, 
of  the  mode  by  which  things  retaken  in  war  returned  to  their 
owners,  nor  what  things  did  so  return.  We  know  that  the  things 
that  did  return  were  said  to  do  so  by  postliTniniwm ;  Pomponius 
says,  quum  duce  species  postliminii  sint,  ut  aut  nos  revertamur 
aut  atiquid  recipiamus.  (D.  xlix.  15. 14.)  Generally  speaking,  if 
the  property  of  individuals  was  captured  by  an  enemy  and  retaken, 
it  was  prceda,  that  is,  was  part  of  the  spoil  of  war,  and  belonged 
to  the  state,  not  to  its  former  owner.  But  there  were  certain 
things  to  which  &jijus  postliminii  attached,  and  which,  if  retaken, 
reverted  to  their  original  owner,  and  did  not  form  part  of  the 
proeda.  These  things,  so  far  as  we  know  them,  were  land,  slaves, 
horses,  mules,  and  ships  used  in  war.    (Cic  Top.  8  ;  D.  xlix.  15.  2.) 

18.  Item  lapilli,  gemmae  et  cetera,  18.  Precious  stones,  too,  gems,  and 
quae  in  litore  inveniuntur,  jure  na-  other  things,  found  upon  the  sea-shore, 
turali  statim  inventoris  fiunt.                become  immediately  by  natural  law 

the  property  of  the  finder. 

D.  L  8.  3. 
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In  the  next  section  Justiniaj;i  leaves  tlie  subject  of  acquisition 
by  occupation,  but  afterwards  speaks  of  matters  that  properly 
belong  to  it,  of  islands  rising  in  the  sea  (paragr.  22),  and  things 
found  which  have  been  intentionally  abandoned  by  their  owners 
(paragr.  47,  48). 

19.  Item  ea,  quae  ex  animoJibus  19.  So,  too,  all  the  oSispring  of  ani- 

dominio  tuo    subjectis  nata    sunt,    mala  of  which  yon  aie  the  owner,  be- 
eodem  jure  tibi  adquiruntur.  come  by  the  same  law  your  property. 

D.  xli.  1.  6. 

From  the  19th  to  the  37th  paragraph  inclusive,  may  be  taken 
together  as  bearing  more  or  less  on  the  subject  of  accession.  The 
Latin  word  accesaio  always  means  an  increase  or  addition  to  some- 
thing previously  belonging  to  us,  but  commentators  have  used  the 
word  accession  not  only  for  the  increase  itself,  but  also  for  the 
mode  in  which  the  increase  becomes  our  propei-ty. 

First,  there  is  the  instance  given  in  this  section  and  in  the 
85th  section  of  the  produce  of  animals  and  the  fruits  of  lands 
belonging  to  ua  They  are  really  part  of  that  which  originally 
belonged  to  us.  The  owner  of  the  wheat-seed  is  potentially  the 
owner  of  the  blade  and  the  ear;  the  owner  of  the  animal  is 
potentially  the  owner  of  its  young. 

Again,  a  thing  may  be  an  accessio,  an  actual  gain  or  increase 
to  our  property,  which  was  in  theory  of  law,  but  not  in  fact,  ours 
already.  This  is  the  case  with  an  island  in  a  river,  an  instance 
given  in  paragraph  22.  The  bed  of  the  river  becomes  publicus 
by  the  mere  fact  of  the  river  flowing  over  it ;  if  any  portion  of 
the  bed  is  dried  so  as  to  form  an  island,  that  portion  ceases  to  be 
public,  and,  becoming  private,  is  presumed  to  be  a  part  of  the  ad- 
jacent land.  It  is  something  not  newly  acquired,  but  restored  to 
us  by  nature;  we  have  been  temporarily  deprived  of  it,  and 
again  resume  our  rights  over  it. 

Again,  a  person  who  uses  materials  sometimes  only  gives  them 
a  new  form,  sometimes  makes  with  them  a  new  thing,  difierent 
from  the  materials  themselves.  When  he  does  the  latter,  the 
thing  he  makes,  the  nova  species,  as  the  jurists  termed  it,  becomes 
his  by  the  fact  of  his  making  it.  The  thing  did  not  exist,  and 
he  has  made  it  to  exist,  and  it  belongs  to  him  by  a  title  not  dissimilar 
to  that  of  occupation :  it  is  a  new  thing,  which  he  is  the  first  to 
get  into  his  power.  To  take  an  instance  given  in  paragraph  25, 
a  man  who  makes  wine  out  of  another's  grapes  has  made  some- 
thing new  of  a  kind  distinct  from  the  grapes  themselves,  and  the 
wine  belongs  to  him.  This  specification  may  be,  perhaps,  re- 
garded as  a  distinct  mode  of  acquisition. 

Again,  when  two  things  belonging  to  different  owners  are 
united  so  as  to  become  integral  portions  of  a  common  whole,  but 
one  portion  is  subordinate  and  inferior  to  the  other,  we  have  to 
ask  whether  the  owner  of  the  greater  became  the  owner  of  the 
less.     The  Roman  jurists  answered  this  by  asking  whether  the 
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two  things  could  after  their  union  be  separated  from  each  other. 
If  this  was  physically  possible,  each  owner  of  the  respective  por- 
tions continued  to  be  owner ;  but  if  not,  the  owner  of  the  more 
important  or  principal  thing  became  the  owner  of  the  less  impor- 
tant or  accessory  thing,  for  which  he  gave  compensation. 

20.  Prscterea  quod  per  alluvio-  20.  Moreover,  the  alluvial  soil 
nem  agro  tuo  fluinen  adjecit,  jure  added  by  a  river  to  your  land  becomes 
gentium  tibi  adquiritur.  Est  autem  yours  by  the  law  of  nations.  Allu- 
alluvio  incrementum  latens.  Per  vion  is  an  imperceptible  increase ;  and 
alluvionem  autem  id  videtur  adjici,  that  is  added  by  alluvion,  which  is 
quod  ita  paulatim  adjicitur,  ut  intel-  added  so  gradually  that  no  one  can 
legcre  non  possis,  quantum  quoquo  perceive  how  much  is  added  at  any 
momento  temporis  adjiciatur.  one  moment  of  time. 

Gai.  u.  70 ;  D.  xli.  1.  7.  1. 

The  deposit  of  earth  gradually  formed  by  alluvion  upon  the 
bank  of  a  river  is  inseparable  from  the  native  soil  of  the  bank  ; 
and  the  owner  of  the  latter  acquires  the  former  by  right  of  acces- 
sion. 

An  exception  was  made  in  the  case  of  agri  limitati,  that  is, 
lands  belonging  to  the  state  by  right  of  conquest,  and  granted  or 
sold  in  plots.  If  these  plots  were  enlarged  by  alluvion,  the  in- 
crease did  not  become  the  property  of  the  owner  of  the  plot.  (D. 
xli.  1. 16  ;  x.liii.  12.  1.  6.)  The  reason Igeems  to  be  that  the  particles 
deposited  by  alluvion  were  considered  public  as  forming  portion  of 
the  current  of  the  stream,  the  waters  of  which  were  public,  and 
when  these  particles  were  deposited  by  the  side  of  a  plot  granted 
or  sold  by  the  state,  they  were  not  allowed  to  enlarge  the  plot  of 
which  the  state  had  already  determined  the  proper  size. 

21.  Quodsi  vis  llumiiiis  partem  21.  But  if  the  violence  of  a  river 
aliquaiu  ex  tuo  pnedio  detraxerit  et  should  bear  away  a  portion  of  your 
vicini  prsedio  appulerit,  palam  est  land,  and  unite  it  to  that  of  your 
eam  tuam  permanerc.  Plane  si  neighbour,  it  undoubtedly  still  con- 
longiore  tempore  fundo  vicini  hues-  tinues  yours.  If,  however,  it  remains 
erit  arboresque,  quas  seciuii  traxerit,  for  a  long  time  united  to  your  neigh- 
in  eiun  fimdum  radices  cgerint,  ex  hour's  land,  and  the  trees,  which  it 
eo  tempore  videntur  \icini  fmido  swept  away  with  it,  talic  root  in  his 
adquisitje  esse.  ground,  these  trees  &om  that  time  be- 
come part  of  your  neighbour's  estate. 

Gai.  ii.  71 ;  D.  xli.  1.  7.  2. 

When  a  large  mass  of  earth  is  carried  to  the  side  of  a  river 
bank,  it  is  quite  possible  to  detach  it,  and  consequently  the  mass 
remains  the  property  of  its  former  owner  ;  but  if  it  becomes  in- 
separable in  the  manner  described  in  the  text,  then  the  property 
in  it  is  changed. 

Videntur  acquisituu  Sov  which  is  found  videtur  acquiaita  in 
the  Digest  (Florentine  MS.))  includes  the  trees  themselves  as  well 
as  the  soil  of  the  fragment. 

22.  Insiila,  qusu  in  niari  nata  ost,  22.  When  aji  island  is  formed  in 
quod  rare  accidit,  occupaiitis  fit :  the  sea,  which  rarely  happens,  it  is 
nullius  enim  esse  creditur.     At   in     the   property  of  the   iirst   occupant ; 

H  2 
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fiumine  nata,  quod  frequenter  acci-  for  before  occupation  it  belongs  to  no 
dit,  si  quidem  mediain  partem  flu-  one.  But  when  an  island  is  formed  in 
minis  teneat,  communis  est  eorum,  a  river,  which  frequently  happens,  then 
qui  ab  utraque  parte  flimiinis  prope  if  it  occupies  the  middle  of  the  river,  it 
ripam  pnediia  possident,  pro  modo  belongs  respectively  to  those  who  pos- 
latitudinis  cujusque  fundi,  quse  lati-  sess  the  lands  near  the  banks  on  each 
tudo  prope  ripam  sit.  Quodsi  alteri  side  of  the  river,  in  proportion  to  the 
parti  proximior  sit,  eorum  est  tan-  extent  along  the  banks  of  each  man*s 
tum,  qui  ab  ea  parte  prope  ripam  estate.  But  if  the  island  is  nearer  to 
pra3dia  possident.  Quodsi  aliqua  one  side  than  the  other,  it  belongs  to 
parte  divisum  flumen,  deinde  infra  those  persons  only  who  possess  l^nds 
unitum  agruni  alicujus  in  formam  contiguous  to  the  bank  on  that  side. 
insulsB  redegerit,  ejusdem  permanet  But  If  a  river  divides  itself  at  a  cer- 
is  ager,  cujus  et  fuerat.  tain  point,  and    lower    down  unites 

again,  thus  giving  to  any  one*s  land 
the  form  of  an  island,  the  land  still 
continues  to  belong  to  the  person  to 
whom  it  belonged  before. 

Gal  ii.  72 ;  D.  xlL  1.  7.  3, 4. 

An  island  formed  by  a  stream  cutting  off  a  portion  of  land 
could  not  be  supposed  to  belong  to  any  one  but  its  former  owner. 
But  if  the  island  was  formed  by  the  bed  of  the  river  becoming  dry 
in  any  part,  it  might  be  doubtful  to  whom  it  belonged.  The  bed 
of  the  river,  as  long  as  the  river  flowed  over  it,  was  public.  lUc 
alveus  quern  sibi  flumen  fecit,  et  si  privatus  antea  fuit,  incipit 
tamen  esse  puhlicus  (D.  xliii.  12.  1.  7) ;  or  rather  the  use  of  it 
was  public,  while  the  soil  itself  was  the  property  of  the  private 
individuals  to  whom  the  soil  of  the  banks  belonged,  and  therefore 
when  the  bed  was  dried,  when  it  had  ceased  to  be  subject  to 
public  use,  the  private  owners  resumed  their  respective  rights  of 
ownership  over  it.  Quum  exsiccatus  esset  alveus y  proximorum/it, 
quia  jam  populus  eo  non  utitur.  (D.  xli.  1.  30.  1.)  If  the  bed 
was  not  wholly  but  partially  dried,  the  island  formed  would  belong 
to  the  owner  of  the  nearest  bank,  if  it  lay  entirely  on  one  side 
of  the  stream  ;  or  if  it  lay  partly  on  one  side  and  partly  on  the 
other,  it  would  belong  to  the  owners  of  both  banks  in  such  propor- 
tion as  a  line  drawn  along  the  middle  of  the  stream  would  divide  it. 

23.  Quodsi  naturali  alveo  in  uni-  23.   If  a  river,  entirely  forsaking 

versum   derelicto   alia  parte  fluere  its  natural  channel,  begins  to  How  in 

coeperit,  prior  quidem  alveus  eorum  another  direction,  the  old  bed  of  the 

est,   qui  prope  ripam   ejus   prcedia  river  belongs  to  those  who  possess  the 

possident,  pro  modo  scilicet  latitu-  lands  axljoiniug  its  banks,  in  propor- 

dinis   cujusque   agri,   quae    lati  tudo  tion  to  the  extent  along  the  banks  of 

prope  ripam  sit ;  novus  autem  alveus  their  respective  estates.    The  new  bed 

ejus  juris  esse  incipit,  cujus  et  ipsum  follows  the  condition  of  the  river,  that 

fluuien,  id  est  publici.     Quodsi  post  is,  it  becomes  public.     And,  if  after 

aliquod  tempus  ad  priorem  alveum  some   time   the   river  returns    to   its 

reversimi  fuerit  flumen,  rursus  no-  former  channel,  the  new  bed   again 

vus  alveus  eorum  esse  incipit,  qui  becomes  the  property   of  those   who 

prope  ripam  ejus  prsedia  possident-.  possess  the  lands  along  its  banks. 

1).  xli.  1.  7.  i"). 

It  might  happen  that  the  soil  over  which  the  river  flowed  was 
known  to  have  belonged  to  a  difterent  person,  and  not  to  the 
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owners  of  the  a(J|acent  banks.  If  the  river-'cJi'aHged  its  channel 
and  left  the  soil  dry,  to  whom  was  the  recovered  Uirid  to  belong  ? 
Could  its  original  owner  claim  it,  or  was  the  pr^^j^imiption  of 
law  so  fixed  in  favour  of  the  owners  of  the  adjacent' l^ixks  that 
nothing  was  admitted  to  rebut  it  ?  Gains  says  that  strict laij^  was 
against  the  original  owner,  but  adds,  vix  est  ut  id  obtineat  (P. 
xli.  1.  7.  6)  ;  while  Pomponius  decides  expressly  for  the  orij^aK 
owner.     (D.  xli.  1.  30.  5.)  *'\. 

24.  Alia  sane  causa  est,  si  cujus  24.  The  case  is  quite  different  if 
totus  ager  inundatus  fuerit.  Neque  any  one's  land  is  completely  inun- 
enim  inundatio  speciem  fundi  com-  dated ;  for  the  inimdation  does  not 
mutat  et  ob  id,  si  recesserit  aqua,  alter  the  nature  of  the  land,  and 
paJam  est,  eum  fundum  ejus  manere,  therefore,  if  the  water  recedes,  the 
cujus  et  fuit.  land  remains  indisputably  the  property 

of  the  same  owner. 

D,  xU.  1.  7.  6. 

An  inundation  is  here  contrasted  with  a  change  in  the  course 
of  a  river.  A  field  overflowed  with  water  is  still  a  field,  and  as 
much  belongs  to  its  owner  as  if  it  was  dry. 

25.  Cum  ex  aliena  materia  spe-  26.  When  one  man  has  given  a 
cies  aliqua  facta  sit  ab  aliquo,  quseri  new  form  to  materials  belonging  to 
solet,  quis  eorum  naturaJi  ratione  another,  it  is  often  asked  which,  su;- 
dominus  sit,  utrum  is,  qui  fecerit,  cording  to  natural  reason,  ought  to  be 
an  ille  potius,  qui  materise  dominus  considered  the  proprietor,  whether  he 
fuerit :  ut  ecce  si  quis  ex  alienis  who  gave  the  form,  or  he  rather  who 
uvis  aut  olivis  aut  spicis  vinum  aut  owned  the  materials.  For  instance, 
oleum  aut  frumentum  fecerit,  aut  suppose  a  person  has  made  wine,  or  oil, 
ex  alieno  auro  vel  argento  vel  sere  or  wheat,  from  the  grapes,  olives,  or 
vas  ahquod  fecerit,  vel  ex  aUeno  ears  of  com  belonging  to  another ;  or 
vino  et  melle  mulsum  miscuerit,  vel  has  cast  a  vessel  out  of  gold,  silver,  or 
ex  alienis  medicamentis  emplastrum  brass,  belonging  to  another  ;  has  made 
aut  coUyrium  composuerit,  vel  ex  mead  with  another  man's  wine  and 
aliena  lana  vestimentum  fecerit,  vel  honey ;  has  composed  a  plaster,  or 
ex  alienis  tabulis  navem  vel  ar-  eye-salve,  with  another  man's  medica- 
marium  vel  subsellium  fabricaverit.  ments ;  has  made  a  garment  with 
Et  post  multas  Sabinianorum  et  another's  wool ;  or  a  ship,  a  chest,  or 
Proculianorum  ambigviitates  placuit  a  bench,  with  another  man's  timber, 
media  sententia  existimantium,  si  ea  After  long  controversy  between  the 
species  ad  materiam  reduci  possit,  Sabinians  and  Proculians,  a  middle 
eum  videri  dominum  esse,  qui  ma-  opinion  has  been  adopted,  based  on 
terise  dominus  fuerat ;  si  non  possit  the  following  distinction.  If  the  thing 
reduci,  eum  potius  intellegi  do-  made  can  be  reduced  to  its  former  rude 
minum,  qui  fecerit :  ut  ecce  vas  materials,  then  the  owner  of  the  ma- 
oonflatxun  potest  ad  rudem  massam  terials  is  also  considered  the  owner  of 
eris  vel  argenti  vel  aiui  reduci,  the  thing  made  ;  but,  if  the  thing  caji- 
vinum  autem  aut  oleum  aut  frumen-  not  be  so  reduced,  then  he  who  made 
turn  ad  uvas  et  olivas  et  spicas  re-  it  is  the  owner  of  it.  For  example,  a 
verti  non  potest  ac  ne  mulsum  qui-  vessel,  when  cast,  can  easily  be  reduced 
dem  ad  vinum  et  mel  resolvi  potest,  to  its  rude  materials  of  brass,  silver, 
Quodsi  pajrtim  ex  sua  materia,  par-  or  gold ;  but  wine,  oil,  or  wheat  cannot 
tim  ex  aliena  speciem  aliquam  fee-  be  reconverted  into  grapes,  olives,  or 
erit  quisque,  veluti  ex  suo  vino  et  ears  of  corn ;  nor  can  mead  be  re- 
alieno  melle  mulsum  aut  ex  suis  et  solved  into  wine  and  honey.  But  if  a 
alienis  medicamentis  emplastrum  man  has  made  a  new  thing,  partly  with 
aut  collyrium  aut  ex  sua  et  aliena  his  own  materials,  and  partly  with  the 
lana  vestimentum  fecerit,  dubitan-  materials  of  another,  as  if  he  has  made 
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dum  non  est,  hqo,  oSbU  *etun  esse  mead  with  his  own  wine  and  another 
doininum,  qui,,feci&^;  cum  non  man's  honey,  or  a  plaster  or  cyc-salve, 
solmn  operoirf,  sViam  dedit,  sed  et  partly  with  his  own,  and  partly  with 
partem  ejji&i&iA'materise  prsestavit.  another  man's  medicaments,  or  a  gar- 
.'  *•.  *.  *  ment  with    his  own    and  also  with 

*••'  another  man's    wool,   then    in    such 

cases,  he  who  made  the  thing  is  un- 
doubtedly the  proprietor  ;  since  he  not 
only  gave  his  labour,  but  furnished 
also  a  part  of  the  materials. 

Gal  iL  79  ;  D.  xli  I.  7.  7 ;  D.  vL  L  5.  1 ;  D.  xli.  1.  27.  1. 

When  materials  belonging  to  different  persons  were  mixed 
tot^ether,  or  one  person  in  good  faith  bestowed  his  labour  on  the 
materials  of  another,  although  one  person  only  might  be  the  owner 
of  the  product,  yet  he  did  not  become  so  at  the  expense  of  others. 
He  was  obliged  to  pay  those  whose  materials  or  labour  had  been 
employed  the  value  of  their  respective  materials  or  labour,  and  was 
liable  to  a  condictio  or  personal  action  for  the  enforcement  of  the 
payment.  He  himself  could  claim  the  product  itself  by  vindication 
or  real  action,  given  only  to  the  owner  of  a  thing.  (See  Introd. 
sec.  106.)  The  jurists  very  commonly  speak  of  a  person  being  able 
to  vindicate  a  thing  as  a  mode  of  saying  that  he  is  the  owner,  the 
test  of  ownership  being  whether  the  supposed  owner  could  or  could 
not  claim  the  thing  by  vindicatio.  If  he  could  bring  a  vindicatio, 
he  could  also  bring  a  preliminary  action  called  the  actio  ad  exhi- 
btrndum,  the  object  of  which  was  to  have  the  thing  claimed  pro- 
duced to  the  tribunal,  or  to  get  damages  if  it  was  not  produced. 

Supposing  a  person  formed  a  thing  with  materials  belonging 
to  another,  which  was  the  one  that  could  claim  it  by  a  real  action, 
the  maker  of  the  thing  or  the  owner  of  the  materials  ?  The  Pro- 
culians  said,  the  thing  is  a  new  thing,  audits  maker  is  the  owner ; 
the  Sabinians  said,  the  materials  remain,  although  their  form  is 
changed,  and  their  proprietor  is  the  owner  of  the  thing  made. 
The  distinction  sanctioned  by  Justinian  decided  the  (question  ac- 
cording to  the  fact  of  there  being  or  not  being  a  really  new  thing 
made.  If  there  was,  then  the  reasoning  of  the  Proculians  held 
good,  and  the  maker  becomes  the  owner  by  a  species  of  occupation, 
quia  qtvod  factum  est y  ante  nullius  fuerat  (D.  xli.  1.  7.  7.)  If 
the  thing  made  was  only  the  old  materials  in  a  new  form,  then  it 
belonged  to  the  owner  of  the  materials  in  accordance  with  the 
opinions  of  the  Sabinians.  The  opinion  of  each  school,  therefore, 
was  admitted  where  the  facts  were  in  accordance  with  it. 

In  the  latter  part  of  the  section  Justinian  says  that  if  the 
materials  were  partly  the  property  of  the  maker,  the  thing  made 
certainly  belonged  to  him.  This  must  be  understood  strictly  with 
reference  to  the  case  spoken  of  in  the  text,  that,  namely,  of 
materials,  none  being  merely  accessory,  i.e.  subordinate,  to  the 
others,  being  inseparably  mixed  together.  If  some  of  the  materials 
were  only  accessory,  and  the  thing  made  was  not  a  new  thing,  it 
would  not  necessarily  belong  to  the  maker,  but  would  only  belong 
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to  him  if  he  was  the  owner  of  the  principal  materials ;  and  if  the 
difiereiit  niat(?ruiLs  were  separable  from  each  other,  they  would 
still  belong  to  their  respective  owners. 

26.  Si  tamen  alicnam  purpuram  26.  If,  however,  any  one  has  woven 

quia  intexuit  suo  vestimcnto,  licet  purple  belonging  to  another  into  his 
pretioflior  est  purpura,  accessionis  own  vestment,  the  purple,  although 
vice  cedit  vestiiuento :  et  qui  donii-  the  more  valuable,  attaches  to  the 
nus  fuit  purpurae,  adversus  euin,  qui  vestment  as  an  accession,  and  its  for- 
Bubripuit,  habet  furti  actionem  ct  mer  owner  ha.s  an  action  of  theft  and  a 
condictionem,  sive  ipse  est,  qui  ves-  condiction  against  a  person  who  steals 
tinientum  fecit,  sive  alius.  Nam  it  from  him,  whether  it  was  he  who 
extinctsB  res  licet  vindicari  non  pos-  made  the  vestment  or  some  one  else, 
sint,  condici  tamen  a  furibus  et  a    For    although    things    which     have 

perished  cannot  be  reclaimed  by  vindi- 
cation, yet  they  give  ground  for  a  con- 
diction  against  the  thief,  and  against 
some  other  possessors. 
D.  X.  4.  7.  2 ;  Gai.  ii.  79. 


quibusdam  aliis  posHcssoribus  pos 
sunt. 


This  is  an  instance  of  what  is  termed  by  commentators  ad- 
junctio.  Ulpian  says,  in  the  Digest  (x.  4.  7.  2),  tliat  a  person 
whose  purple  was  woven  in  could  bring  an  action  ad  exhihendum 
against  the  owner  of  the  vestment.  This,  which  is  as  much  as  to 
say  that  the  owner  of  the  purple  is  still  its  owner,  seems  at  variance 
with  what  Justinian  says  here  of  the  purple  acceding  to  the  vest- 
ment, and  of  the  person,  qui  doTninus  fuit  purpuras,  having  only 
a  personal  action.  Their  respective  decisions  would,  howev(»r,  \\e 
right,  according  as  the  purple  was  not  or  was  an  inseparable  part 
of  i\\Q  vestment.  Supposing  the  purple  was  so  woven  in  that  it 
could  be  again  separated,  then  its  owner,  remaining  its  owner, 
could  bring  an  action  ad  exhihendum.  If  it  was  made  an  inse- 
parable part  of  the  vestment,  if  it  was  an  extincta  res,  i.e.  could 
no  more  have  a  separate,  distinct  existence,  then,  being  by  its 
nature  accessory  to  the  vastment,  it  would  become  the  propi^-ty  of 
the  owner  of  the  vestment,  and  its  former  owner  would  only  have 
a  personal  action  to  recover  its  value.   (D.  vi.  1.  23.  5.) 

Quihiisdam  poasessorihua.  Tlie  word  quibusdam  is  used  to 
exclude  bona  fide  possessors  of  t\\(t  res  extincta,  vf\\o  had  not  done 
anything  to  cause  it  to  perish.  Against  an  actual  thief  an  actio 
furti  and  a  condictio  might  be  brought,  against  otliers  only  a 
condictio.     (Theophil.  Paraphr.) 


27.  Si  duorum  materia  ex  volun- 
tate  dominorum  confusae  sint,  totum 
id  corpus,  quod  ex  confusione  fit-, 
utriusque  commune  est  veluti  si  qui 
vina  sua  confudcrint  aut  massas 
argenti  vel  auri  conflaverint.  Sed 
si  diverssB  ipaterisa  sint  et  ob  id 
propria  species  facta  sit,  forte  ex 
vino  et  melle  mulsum  aut  ex  auro 
et  argento  electrum,  idem  juris  CHt  : 
nam   et   eo   casu   communem  esse 


27.  If  materials  belonging  to  two 
persons  are  mixed  togetlier  by  their 
mutual  consent,  whatever  is  thence 
produced  is  common  to  both,  as  if,  for 
instance,  they  have  intermixed  tlieii 
wines,  or  melted  together  their  lumps 
of  gold  or  silver.  And  althougli  the 
materials  are  different  which  are  em- 
ployed in  the  admixture,  and  thus  a 
new  substance  is  formed,  as  when 
mead  is  made  with  wine  and  honey. 


104  LIB.  n.    TIT.  I. 

speciem  non  dnbitatur.  Qnodsi  for-  or  electrom  by  fusing  together  gold 
tuitu  et  non  voluntate  dominorum  and  silver,  the  role  is  the  same ;  for 
confusse  fuerint  vel  diversee  materiffi  in  this  case  the  new  substance  is  un- 
vel  quae  ejusdem  generis  sunt,  idem  doubtedly  conmion.  And  if  it  is  by 
juris  esse  pl£U2uit.  chance,  and  not  by  the  intention  of 

the  proprietors,  that  materials,  whether 
similar  or  difTerent,  are  mixed  together, 
the  rule  is  still  the  same. 

D.  xli.  1.  7. 8,  9. 

The  mixing  of  liquids  is  termed  by  commentators  confitsio. 
When  the  product  became  common  property,  then  any  of  the 
joint  proprietors  could  procure  their  own  share  to  be  given  upjbo 
them  by  bringing  an  action  called  communi  dividuTido,  (Bk.  iv. 
Tit.  17.  5.) 

28.  Quodsi  frumentum  Titii  tuo  28.  If  the  wheat  of  Titius  is  mixed 

frumento  mixtum  fuerit,  si  quidem  with  yours,  and  this  takes  place  by 
ex  voluntate  vestra,  commune  erit,  vour  mutual  consent,  the  mixed  heap 
quia  singula  corpora^  id  est  singula  belongs  to  you  in  common ;  because 
grana,  quse  cujusque  propria  fuerunt,  each  body,  that  is,  each  grain,  which 
ex  consensu  vestro  communicata  before  wsls  the  property  of  one  or 
sunt.  Quodsi  casu  id  mixtum  fuerit  other  of  you,  has  by  your  mutual 
vel  Titius  id  miscuerit  sine  volun-  consent  been  made  your  common  pro- 
tate  tua,  non  videtur  commune  esse,  perty  ;  but  if  the  intermixture  was 
quia  singula  corpora  in  sua  substan-  accidental,  or  made  b^  Titius  without 
tia  durant  nee  magis  istis  casibus  your  consent,  the  mixed  wheat  does 
commune  fit  frumentum,  quam  grex  not  then  belong  to  you  both  in  com- 
communis  esse  intellegitur,  si  pecora  mon ;  because  the  grains  still  remain 
Titii  tuis  pecoribus  mixta  fuerint ;  distinct,  and  retain  their  proper  sub- 
sed  si  ab  alterutro  vestrum  id  totum  stance.  The  wheat  in  such  a  case  no 
frumentum  retineatur,  in  rem  qui-  more  becomes  common  to  you  both, 
dem  actio  pro  modo  frumenti  cujus-  than  a  herd  would  be,  if  the  cattle  of 
que  competit,  arbitrio  autem  judicis  Titius  were  mixed  with  yours  ;  but,  if 
continetur,  ut  is  sestimet,  quale  cu*  either  one  of  you  keeps  the  whole 
jusque  frumentum  fuerit.  quajitity  of  mixed  wheat,  the  other  has 

a  real  action  for  the  amount  of  wheat 
belonging  to  him,  but  it  is  in  the  pro- 
vince of  the  judge  to  estimate  the 
quality  of  the  wheat  which  belonged 
to  each. 

D.  vi.  1.  4.  5. 

This  mixing  together  of  things  not  liquid  is  termed  by  com- 
mentators coTiiinixtio,  If  the  things  mixed,  still  remaining  the 
property  of  their  former  owners,  were  easy  to  separate  again,  as, 
for  instance,  cattle  united  in  one  herd,  when  one  owner  brought 
his  claim  by  vindicatio,  his  property  was  restored  to  him  without 
difficulty ;  but  if  there  was  difficulty  in  separating  the  materials 
from  each  other,  as  in  dividing  the  grains  of  wheat  in  a  heap,  the 
obvious  mode  would  be  to  distribute  the  whole  heap  in  shares 
proportionate  to  the  quantity  of  wheat  belonging  to  the  respective 
owners.  But  it  might  happen  that  the  wheat  mixed  together  was 
not  all  of  the  same  quality,  and  therefore  the  owner  of  the  better 
kind  of  wheat  would  lose  by  having  a  share  determined  in  amount 
only  by  the  quantity  of  his  wheat;  and  the  judge  therefore  was 
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permitted  to  exercise  his  judgment  (arbitrio  continetur — see  In- 
trod.  sec.  106)  how  great  an  addition  ought  to  be  made  to  liis 
share  to  compensate  for  the  superior  quality  of  the  wheat  origin- 
ally belonging  to  him. 

29.  Cum    in    suo    solo    ali^uis  29.  If  a  man  builds  upon  his  own 

aliena    materia    eedificaverit,    ipse  ground  with  the  materials  of  another^ 

dominus  intellegitur  asdilicii^  quia  he  is  considered  the  proprietor  of  the 

omne^  quod  insedificatur,  solo  cedit.  building,  because  everything  built  on 

Nee  tamen   ideo   is,    qui   materise  the  soil  accedes  to  it.     The  owner  of 

dominus  fuerat,  desinit  ejus  dominus  the  materials  does  not^  however^  cease 

esse :  sed  tantisper  neque  vindicare  to  be  owner^  but  while  the  building 

eam  potest  neque  ad  exhibendum  stands  he  cannot  bring  a  real  action  for 

de  ea  re  agere  propter  legem  duo-  the  materials^  or  demand  to  have  them 

decim  tabularum,  qua  cavetur,  ne  exhibited^  on  account  of  the  law  of  the 

quis  tignum  alienum  (edibus  suis  Twelve  Tables^  which  provides  that  no 

injunctum    eximere    cogatur,     sed  one  is  to  be  compelled  to  take  out  the 

dupl^m  pro  eo  prsestet  per  actionem,  tignum   of   another   which   has   been 

quae  vocatur  de  tigno  juncto  (appel-  made  part  of  his  own  building,   but 

latione  autem  tigui  omnis  materia  that  he  may  be  made  by  the  action  de 

significatur^  ex  qua  SBdificia  fiunt)  ;  tigno  juncto  to  pay  double  the  value ; 

quod  ideo  provisum  est,  ne  sedificia  and  under  the  term  tignum  all  materials 

rescindi  necesse  sit.     Sed  si  aliqua  for  building  are  comprehended.     The 

ex    causa    diriitum   sit    sedificium,  object  of  this  provision  was  to  prevent 

potent   materiae   dominus,    si    non  the  necessity  of  buildings  being  pulled 

f  uerit  duplum  jam  consecutus^  tunc  down.     But  if  the  building  is  destroyed 

eam   vinaicaro   et   ad   exhibendum  from  any  cause,  then  the  owner  of  tho 

agere.  materials,  if  he  has  not  already  ob* 

tained  the  double  value^  may  bring  a 
real  action  for  the  materials^  and  may 
demand  to  have  them  exhibited. 
D.  xli.  1.  7.  10. 

Materials,  although  forming  part  of  a  building  belonging  to  the 
owner  of  the  ground,  were  not  considered  themselves  as  necessarily 
belonging  to  the  owner  of  the  building.  They  were  still  the 
property  of  the  person  to  whom  they  had  belonged  before  being 
employed  in  the  building.  They  were  separable  from  the  soil,  and 
if  a  special  law  had  not  prevented  it,  could  have  been  claimed  by 
their  owner,  and  their  production  enforced  by  an  action  ad  exhiben- 
dum. The  Twelve  Tables  forbad,  however,  the  needless  destruction 
of  buildings,  ne  cedificia  rescindi  necesse  ait.  They  suspended  the 
right  of  claiming  the  materials,  or  bringing  an  action  ad  exhiben- 
durriy  until  the  building  was  destroyed.  When  it  was  destroyed 
in  any  way  (aliqua  ex  catusa),  the  materials  might  be  reclaimed, 
or  an  action  ad  exhibendum  brought  Meanwhile,  by  an  action 
termed  de  tigno  juncto^  or,  as  it  is  sometimes  written,  injuncto, 
their  owner  might,  if  he  preferred,  recover  double  their  value,  for- 
feiting, however,  thereby  all  right  of  eventually  reclaiming  them. 

Such  was  the  law  when  the  builder  employed  the  materials  of 
another  quite  innocently.  If  his  conduct  was  tainted  with  mala 
fides,  as  it  would  be  if  he  knew  that  the  materials  did  not  belong 
to  him,  the  law  of  the  Twelve  Tables  still  prevented  the  materials 
being  at  once  reclaimed  by  the  compulsory  destruction  of  the 
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building ;  but  in  addition  to  the  action  de  tignojuncto  an  action  ad 
exhibendum  was  permitted  to  be  brought  as  a  means  of  punishing 
the  builder.  (D.  vi.  1.  23.  6.)  The  effect  of  this  action  in  such  a 
case  was  that  the  defendant,  not  producing  the  thing  demanded, 
was  condemned  in  such  a  sum  as  the  ju(^  thought  right  as  a 
punishment  for  his  having  put  it  out  of  his  power  to  produce  it — 
quasi  dolo  Jhcerit  quominus  poaaideat,  (D.  xlvii  3.  1.  2.) 
Further,  if  the  building  was  pulled  or  fell  down,  the  owner  of 
the  materials  might  reclaim  them.     (D.  xlvii.  3.  2.) 

30.  Ez  diverao  si  quis  in  alieno  30.  In  the  converse  case,  if  any  one 

solo  sua  materia  domumffidificaverit,  builds  with  his  own  materials  on  the 
illius  fit  domuB,  cujus  et  solum  est.  ground  of  another,  the  building  be- 
Sed  hoc  casu  matcariae  dominus  pro-  comes  the  property  of  him  to  whom 
prietatem  ejus  amittit,  quia  volun-  the  ground  belongs.  But  in  this  case 
tate  ejus  alienata  intellegitur,  utique  the  owner  of  the  materials  loses  his 
si  non  ignorabat,  in  alieno  solo  se  property,  because  he  is  presumed  to 
sedificare :  et  ideo,  licet  diruta  sit  have  voluntarily  parted  with  them, 
domus,  vindicare  materiam  non  that  is,  if  he  knew  he  was  building 
poterit.  Certe  illud  constat,  si  in  upon  another's  land ;  and,  therefore, 
possessione  constituto  sedificatore,  if  the  building  should  be  destroyed, 
soli  dominus  petat  domum  suam  he  cannot,  even  then,  bring  a  real 
esse  nee  solvat  pretium  materis  et  action  for  the  materials.  Of  course,  if 
mercedes  f  abrorvun,  posse  eum  per  the  person  who  builds  is  in  possession 
exceptionem  doli  meJi  repelli,  utique  of  the  soil,  and  the  owner  of  the  soil 
si  bonsB  fidei  possessor  fuit,  qui  claims  the  building,  but  refuses  to  pay 
tedificasset :  nam  scienti,  alienum  the  price  of  the  materials  and  the  wages 
esse  solum,  potest  culpa  objici,  quod  of  the  workmen,  the  owner  may  be 
temere  sedificaverit  in  eo  solo,  quod  repelled  by  an  exception  of  do/t^ma/iM, 
inteUegeret  alienum  esse.  provided  the  builder  was  in  possession 

Donafide,  For  if  he  knew  that  he  was 
not  the  owner  of  the  soil,  he  is  barred 
by  his  own  negligence,  because  he 
recklessly  built  on  ground  which  he 
knew  to  be  the  property  of  another. 

Gai.  ii.  73,  76 ;  D.  xli.  1.  7. 12. 

If  a  person  used  his  own  materials  in  building  on  the  land  of 
another,  we  have  to  consider  his  position,  according  as  he  was  or 
was  not  still  in  possession,  and  according  as,  in  building,  he  had 
acted  bona  fide  or  vialafide.  If  he  was  in  possession  of  the  soil, 
then,  if  he  was  acting  bona  fidcyhe  could  not  be  turned  out  without 
the  owner  paying  him  for  the  additional  value  he  had  by  the 
building  given  to  the  soil,  this  rather  than  the  price  of  the  mate- 
rials and  wages  of  workmen,  as  stated  in  the  text,  being  the 
measure  of  compensation.  If  he  was  acting  mala  fide,  that  is,  if 
he  knew  the  soil  was  not  his,  he  could  not  claim  the  additional 
value,  but  he  might  take  away  the  materials  he  had  used,  if  he 
could  separate  them  without  doing  damage.  (D.  vi.  1.  37.)  There 
is,  however,  a  passage  of  Paulus  (D.  v.  3.  38)  which  would  seem 
to  show  that,  in  the  opinion  of  that  jurist,  the  mala  fide  possessor 
could  claim  the  additional  valua  If  he  was  not  in  possession  of 
the  soil,  he  might,  whether  having  acted  in  good  or  bad  faith 
(D.  xl.  1.  7.  12 ;  C.  iii.  32.  2),  reclaim  the  materials  if  the  building 
was  destroyed  ;  and,  whether  he  had  acted  in  good  faith  or  ba^ 
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he  could  not  bring  any  action  for  compensation  for  the  additional 
value. 

This  statement  of  the  law  is,  it  will  be  seen,  at  variance,  in  one 
point,  with  the  language  of  the  text,  which  says  that  if  the  owner 
of  the  materials  knew  he  was  building  on  another  man's  land  he 
could  not  reclaim  the  materials,  because  the  fact  that  he  knew 
this  was  taken  to  show  that  he  meant  to  alienate  the  materials. 
The  passage  in  the  Code  above  referred  to  is  inconsistent  with 
this.  If  the  owner  of  the  materials  meant  to  give  them  to  the 
owner  of  the  soil,  no  question  could  arise ;  but  the  fact  that  he 
used  his  materials,  knowing  the  soil  was  not  his,  was  declared  by 
the  constitution  referred  to  (being  a  constitution  of  Antoninus 
Caracalla),  not  to  imply,  as  the  tjext  takes  for  granted  that  it  does 
imply,  the  intention  to  €ilienate  the  materials ;  and  if  there  was 
no  such  intention,  then  the  materials  could  be  reclaimed  even  by 
the  mcda  fide  possessor.  The  words  of  the  constitution  are — 
Materia  ad  priatinwm  dominuTn  red/U,  aive  bona  fide  sive 
mala  oed4ficiu7n  exatructwra  sit,  ai  non  dcmandi  animo  oedificia 
alieno  solo  imposita  sint  The  date  of  this  constitution  is  a.d. 
213,  which  is  posterior  to  the  time  of  Gains,  from  whom  the  text 
is  taken. 

Dolus  mains  (opposed  to  dolus  bonus,  artifice  which  the  law 
considers  honestly  employed)  means  nearly  what  we  moan  by  fraud. 
When  a  plaintiff  was  repelled  by  an  exception  of  fraud,  such  words 
as  these  were  introduced  in  the  intentio  of  the  action :  si  in  ea  re 
nihil  dolo  malo  Auli  A^j  ii  factv/m  sit,  neque  fiM.  (See 
Introd.  sec.  104.) 

31.  Si  Titius  alienam  plantam  in  31.  If  Titius  places  another  man's 

sno  solo  posuerit,  ipsius  erit :  et  ex  plant  in  ground  belonging  to  himself, 
diverso  si  Titius  suam  plantam  in  the  plant  will  belong  to  Titius ;  con- 
Mecvii  solo  posuerit,  MsBvii  planta  versely,  if  Titius  places  his  own  plant 
erit,  si  modo  utroque  casu  radices  in  the  ground  of  Msevius,  the  plant 
egerit.  Antequam  autem  radices  wiU  belong  to  Mievius — that  is,  if,  in 
egerit,  ejus  permanet,  cujus  et  either  case,  the  plant  has  taken  root ; 
f uerat.  Adeo  autem  ex  eo,  ex  quo  for,  before  it  has  taken  root,  it  remains 
radices  agit  planta,  proprietas  ejus  the  property  of  its  former  owner.  But 
commutatur,  ut,  si  viciui  arborem  from  the  time  it  has  taken  root,  the 
Ita  terra  Titii  presserit,  ut  in  ejus  property  in  it  is  changed  ;  so  much  so, 
fundum  radices  ageret,  Titii  effici  that  if  the  soil  of  Titius  so  presses  on 
arborem  dicamus  :  rationem  etenim  the  tree  of  a  neighbour  that  the  tree 
non  permittere,  ut  altcrius  arbor  talces  root  in  the  land  of  Titius,  we  pro- 
esse  intellegatur,  quam  cujus  in  nouuce  that  the  tree  becomes  the  pro- 
fundum  radices  egisset.  Et  ideo  iMjrty  of  Titius.  For  reason  does  not 
prope  confinium  arbor  posita  si  permit,  that  a  tree  should  be  considered 
etiam  in  vicini  fundum  radices  the  property  of  any  one  else  than  of 
egerit,  communifl  fit.  him  in  whose  ground   it  has  taken 

root ;  and  therefore,  if  a  tree,  planted 
near  a  boundary,  extends  its  roots 
into  the  lands  of  a  neighbour,  it  be- 
comes common. 

Gai.  ii.  74 ;  D.  xli.  1.  7.  13. 

The  tree,  after  it  had  once  taken  root,  did  not  belong  to  its 
former  owner,  although  it  was  afterwards  severed  from  the  soil. 
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It  would  seem  natural  that  it  should  belong  to  him,  because  it 
was  separable  from  the  soil,  and  did  not  become  a  part  of  it  more 
than  the  materials  of  a  building  became  part  of  the  soil ;  but  the 
jurists  considered  that  the  nourishment  it  had  drawn  from  the  soil 
had  made  it  a  new  tree,  alia  facta  eat  (D.  xli.  1.  26.  2),  and  thus 
the  owner  of  the  soil  claimed  it  by  occupation. 

When  the  text  says  that  the  iiee  which  strikes  root  into  the 
soil  of  Titius  belongs  to  Titius,  this  is  only  to  be  understood  of  a 
tree  of  which  all  the  roots  are  in  the  soil  of  Titius.  If  only  some 
of  the  roots  were  in  the  soil  of  Titius,  the  tree  would  belong  partly 
to  Titius,  partly  to  its  former  owner. 

32.  Qua  ratione  autem  plantse,  32.  As  plants  rooted  in  the  earth 
quae  terra  coalescunt,  solo  cedunt,  accede  to  the  soil,  so,  in  the  same  way, 
eadem  ratione  fruinenta  quoque,  quae  grains  of  wheat  which  have  been  sown 
sata  sunt,  solo  cedere  intelleguntur.  are  considered  to  accede  to  the  soil. 
Cetenun  sicut  is,  qui  in  alieno  solo  But  as  he  who  has  built  on  the  ground 
sedificaverit,  si  ab  eo  doniinus  petat  of  another  may,  according  to  what  we 
sedificium,  defendi  potest  per  excep-  have  said,  defend  himself  by  an  excep- 
tionem  doli  mali  secundum  ea,  qusa  tion  of  dolus  maltis,  if  the  proprietor  of 
diximus  :  ita  ejusdem  exceptionis  the  ground  claims  the  building,  so  also 
auxilio'  tutus  esse  potest  is,  qui  he  may  protect  himself  by  the  aid  of 
alienum  fundum  sua  impensa  bona  the  same  exception,  who,  at  his  own 
fide  consevit.  expense  and  acting  bona  fide^  has  sown 

another  man*s  land. 

Gal  ii.  75,  76 ;  D.  xU.  1.  9.  pr. 

33.  Litterse  quoque,  licet  aurese  33.  Written  characters,  although  of 
sint,  periude  chartis  membranisque  gold,  accede  to  the  paper  or  parchment 
cedunt,  acsi  solo  cedere  solent  ea,  on  which  they  are  written,  just  as 
quflB  inasdificantur  aut  inseruntur :  whatever  is  built  on,  or  sown  in,  the 
ideoque  si  in  chartis  membranisve  soil,  accedes  to  the  soil.  And  there- 
tuis  carmen  vel  historiam  vel  ora-  fore  if  Titius  has  written  a  poem,  a 
tionem  Titius  scripserit,  hujus  cor-  history,  or  an  oration,  on  your  paper 
poris  non  Titius,  sed  tu  dominus  or  parchment,  you,  and  not  Titius,  will 
esse  videberis.  Sed  si  a  Titio  petas,  be  the  owner  of  the  written  paper.  But 
tuos  libros  tuasve  membranas  esse,  if  you  claim  your  books  or  parchments 
nee  impensam  scripturai  solvere  pa-  from  Titius,  and  refuse  to  defray  the 
ratus  sis,  poterit  se  Titius  defendere  cost  of  the  writing,  then  Titius  can 
per  exceptionem  doli  mali,  utique  defend  himself  by  an  exception  of  dolus 
si  bona  fide  earum  chartarum  mem-  vialus ;  that  is,  if  it  was  bona  fide  that 
branarumve  possessionem  nanctus  he  obtained  possession  of  the  papers 
est.  or  parchments. 

Gai.  ii.  77  ;  D.  xlL  1.  9.  L 

In  this  case  the  letters  are  inseparable  from,  and  subordinate 
to,  the  substance  on  which  they  are  written,  and  become  at  once 
the  property  of  the  owner  of  that  substance. 


34.  Si  quis  in  aliena  tabula  pinx- 
erit,  quidam  putant  tabulam  pic- 
turse  cedere  :  aliis  videtur  pictura, 
quahscumque  sit,  tabulee  cedere. 
Sed  nobis  videtur  meUus  esse, 
tabulam  pictures  cedere :  ridiculum 
est  enim,  picturam  Apellis  vel  Par- 
rhasii  in  accessionem  vilissimte 
tabulae   cedere.     Unde  si  a  domino 


34.  If  a  person  has  painted  on  the 
tablet  of  another,  some  think  that  the 
tablet  accedes  to  the  picture,  others 
that  the  picture,  of  whatever  quality  it 
may  be,  accedes  to  the  tablet.  It  seems 
to  us  the  better  opinion,  that  the  tablet 
should  accede  to  the  picture  ;  for  it  is 
ridiculous  that  a  painting  of  ApeUes  or 
Parrhasius  should  be  but  the  accessory 
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tabu] 86  imaginem  possidente  is,  qui 
pinxit,  earn  pctat  nee  solvat  pretium 
tabuliB,  poterit  per  exceptioneiii  doli 
niali  summoveri :  at  si  is,  qui  pinxit, 
possideat,  consequens  est,  ut  utilis 
actio  douiino  tabulsB  adversus  eum 
detur,  quo  casu,  si  non  solvat  im- 
pensain  picburse,  poterit  per  excep- 
tionem  doli  mali  repelli,  utique  si 
bona  fide  possessor  fuerit  ille,  qui 
picturaui  imposuit.  Illud  enim 
palam  est,  quod,  sive  is,  qui  pinxit, 
subri{)nit  tabulas  aive  alius,  competit 
douiino  tabulanuu  furti  actia 


of  a  thoroughly  worthless  tablet.  But 
if  the  owner  of  the  tablet  is  in  posses- 
sion of  the  picture,  the  painter,  should 
he  claim  it  from  him,  but  refuse  to  pay 
the  value  of  the  tablet,  may  be  re- 
pelled by  an  exception  of  dolus  mcUus, 
If  the  painter  is  in  possession  of  the 
picture,  the  law  permits  the  owner  of 
the  tablet  to  bring  a  utilis  actio  against 
him ;  and  in  this  case  if  the  owner  of 
the  tablet  does  not  pay  the  cost  of 
the  picture,  he  may  also  be  repelled 
by  an  exceptioii  of  aolu^  malus  ;  tliat 
is,  if  the  painter  obtained  possession 
bona  fide.  For  it  is  clear  that  if  the 
tablet  has  been  stolen,  whether  by  the 
painter  or  any  one  else,  the  owner  of 
the  tablet  may  bring  an  action  of 
theft. 


Oat.  ii.  78 ;  D.  xlL  1.  9.  2 


As  written  characters  belong  to  the  owner  of  the  substance  on 
which  they  are  written,  it  would  seem  to  follow  that  a  painting 
also  would  belong  to  the  owner  of  the  substance  on  which  it  was 
painted  ;  and  Paul  (D.  vi  1.  23.  3)  decides  that  it  does,  saying 
that  the  painting  could  not  exist  without  the  substance  on  which 
it  was  painted,  and  therefore  acceded  to  it.  Gains,  whose  opinion 
is  adopted  in  the  text,  treats  the  opposite  view  as  settled  law,  but 
says  he  knows  of  no  suflBcient  reason  why  there  should  be  this 
exception  to  the  rule.  The  owner  of  the  tablet  or  substance,  on 
which  the  painting  was  painted,  had,  however,  in  one  way  some- 
thing of  the  rights  of  an  owner  ;  for  if  the  painter  was  in  possession 
of  the  painting,  the  owner  of  the  tablet  was  not  left  only  to  a  per- 
sonal action  for  the  value  of  the  board,  but  could  claim  the  board 
itself.  The  action  by  which  he  did  so  was  termed  utilis,  because 
it  was  only  an  equitable  method  of  protecting  him,  the  praetor 
allowing  him  to  assert  fictitiously  that  he  was  the  owner.  (See 
Introd.  sec.  106.)  The  direct  legal  power  of  claiming  the  tablet 
(vindicatio  recta)  was  in  the  painter  whose  property  the  tablet  had 
become ;  but  the  formerownerof  the  tablet  was  allowed  still  to  treat 
it  as  his,  in  order  to  compel  the  painter  to  pay  its  value.  If,  when 
the  actioutilis  was  brought,  the  painter  paid  the  value  of  the  tablet, 
the  right  of  action  was  at  an  end,  and  the  owner  of  the  tablet 
could  not  get  possession  of  the  picture  by  offering  to  pay  its  cost. 

Consequens  est  ut  utilis  actio,  &c.  It  would  not  follow  from 
the  painter  possessing  that  the  owner  of  the  tablet  should  have  a 
real  action  of  any  kind.  On  the  contrary,  it  was  an  exception 
that  then  he  should  have  one.  Therefore  consequens  must  be 
taken  as  meaning  *  in  accordance  with  the  principles  of  law  '  ;  or 
the  sentence  must  be  taken  as  meaning,  *  If  the  painter  is  in 
possession,*  this  circumstance  places  the  owner  of  the  tablet  in 
such  a  hard  position  that  it  is  thought  right  he  should  have  a 
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utilis  dctio.     The  word  used  in  the  Digest  is  not  conseqtuena 
but  conveniens. 

35.  Si  quia  a  non  domino,  quern  35.  If  any  one  has  bona  fide  pnr- 
dominom  esse  orederet,  bona  fide  chased  land  from  another,  whom  he 
fundum  emerit*  vel  ez  donatione  believed  to  be  the  true  owner,  when 
aUave  qua  justa  causa  esque  bona  in  fact  he  was  not,  or  has  bona  fide 
fide  acceperit :  naturali  ratione  acquired  it  from  such  a  person  by  gift 
placuit,  fructus,  quos  percepit,  ejus  or  by  any  other  good  title,  natural 
esse  pro  cultura  et  cura.  Et  ideo  si  reason  demands  that  the  fruits  which 
postea  dominus  supervenerit  et  fun-  he  has  gathered  shall  be  his  in  return 
dum  vindicet,  de  fructibus  ab  eo  for  his  care  and  culture.  And  there- 
consuinptis  agere  non  potest.  Ei  fore,  if  the  real  owner  afterwards  ap- 
vero,  qui  sciens  aliemun  fundum  pears  and  claims  his  land,  he  can  have 
poBsedcrit,  non  idem  concessum  est.  no  action  for  fruits  which  the  possessor 
Itaque  cum  fundo  etiam  fructus,  has  consumed.  But  the  same  aUow- 
Hcet  consumpti  sint,  cogitur  resti-  ance  is  not  made  to  him  who  has  know- 
tuere.  iugly  been  in  possession  of  another's 

estate  ;  and  therefore  he  is  compelled 
to  restore,  together  with  the  lands,  all 
the  fruits,  although  they  may  have 
been  consumed. 

D.  xh.  1.  48 ;  D.  xxii.  1.  45. 

« 

Justinian  now  passes  to  the  interest  of  a  bona  fide  possessor 
and  a  usufructuary  in  the  fruits  of  land,  a  subject  to  which  he  is 
led  by  having  spoken  of  other  ways  in  which  the  interest  of  the 
owner  of  the  soil  was  limited. 

A  person  would  be  said  to  possess  bona  fide  and  ex  justa  causa 
who  had  received  a  thing  from  a  person  he  believed  to  be  the 
owner  in  any  method  by  which  ownership  could  legally  pass. 
(See  note  on  Tit.  6.  10.) 

As  long  as  the  fruits  still  adhered  to  the  soil,  that  is,  were 
still  ungathered,  they  belonged  to  the  owner  of  the  soil.  If 
gathered,  but  not  consumed,  they  belonged  to  the  bona  fide  pos- 
sessor as  against  every  one  except  the  owner  of  the  soil.  When 
the  owner  of  the  soil  claimed  them,  they  became  his,  for  they  had 
only  been  the  propei'ty  of  the  bona  fide  possessor  interim  (]).  xH. 
1.  48),  that  is,  provisionally;  but  if  they  had  been  consumed,  the 
owner  of  the  soil  could  not  recover  their  value  from  the  bona  fide 
possessor.  The  mala  fide  possessor,  on  the  contrary,  was  obliged 
to  give  the  value  even  of  those  that  were  consumed  (restituere 
fructvAi  consuTTiptos). 

There  seems  little  doubt  that  the  interest  of  the  bona  fide 
possessor  extended  over  all  the  fruits  of  the  land,  and  not  only 
over  those  produced  by  his  cultivation  and  care  (see  D.  xli.  1.  48}, 
although  Pomponius  (D.  xxii.  1.  45)  seems  to  limit  it  to  the  latter. 

36.  Is,  ad  quem  ususfructus  36.  The  usufructuary  of  land  docs 
fundi  pertinet,  non  aliter  fructuum  not  become  owner  of  the  fruits  until  he 
doniinuR  efficitur,  quam  si  eos  ipse  has  himself  gathered  them ;  and  there- 
perceperit.  Et  ideo  licet  maturis  fore,  if  he  should  die  while  the  fruits, 
fructibus,  nondum  tamen  perccptis,  although  ripe,  are  yet  ungathered, 
decesserit,  ad  heredem  ejus  non  per-  they  do  not  belong  to  his  heir,  but  are 
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tinent,  sed  domino  proprietatis  ad-  the  property  of  the  owner  of  the  soil. 
Quiruntur.  Eadem  fere  et  de  colono  And  nearly  the  same  may  be  said  of 
oicuntur.  the  farmer. 

The  interest  of  the  usufructuary  has  a  special  Title  (Tit.  4) 
devoted  to  it,  and  all  remarks  upon  it  may  be  reserved  till  we 
arrive  at  that  Title. 

Eadem  fere.  The  heirs  of  the  colonus  (here  used  for  any  person 
farming  land  let  to  him)  could  gather  fruits  not  gathered  by  him, 
for  his  rights  did  not  perish  with  him ;  but  the  ungathered  fruits 
were  legally  the  property  of  the  owner,  and  the  farmer  had  to  sue 
through  him  if  they  were  taken  away.  (D.  xix.  2.  60.  6  ;  C.  iv. 
65.  10.) 

37.    In   pecudum   fructu    etiam  37.    In  the  fruits  of  animals   are 

fetus  est,  sicuti  lac  et  pilus  et  laua :  included  their  young,  as  well  as  their 
itaque  agni  et  huedi  et  vituli  et  milk,  hair,  and  wool ;  and  therefore 
equuli  statim  naturali  jure  dominii  lambs,  kids,  calves,  and  colts,  iminc- 
simt  fructuarii.  Ptu^tus  vero  ancillte  diately  on  their  birth  become,  by  the 
in  fructu  non  est,  itaque  ad  domi-  law  of  nature,  the  property  of  the 
num  proprietatis  pertinent ;  absur-  usufructuary ;  but  the  offspring  of  a 
dum   enim   videbatur,  hoiiiincm  in    female  slave  is  not  reckoned  among 

fruits,  but  belongs  to  the  owner  of  the 
property.  For  it  seemed  absurd  that 
man  should  be  reckoned  among  fruits, 
when  it  is  for  man's  benefit  that  all 
&uits  are  provided  by  nature. 

D.  xm.  1.  28. 


fructu  esse,  cum  omnes  fructus  re- 
rum  natura  hominum  gratia  com- 
paravit. 


UJpiaii  gives  as  a  reason  for  the  children  of  slaves  not  being 
in  fructu,  that  7io?i  temere  ancillceejvs  rei  causa  comparantur, 
ut  pariant.  (D.  v.  3.  27.)  There  were,  however,  many  animals, 
cows  or  mares  for  instance,  used  for  draught,  that  could  not  be 
said  to  be  expressly  destined  to  bear  offspring,  and  yet  their  off- 
spring was  in  fructu, 

38.  8ed  si   gregis  usumfructum  38.  The  usufructuary  of    a    flock 

quis  habeat,  in  locum  demortuorum  ought  to  replace  any  of  the  flock  that 
capitum  ex  fetu  fructuarius  summit-  may  happen  to  die,  by  supplying  tlie 
tcre  debet,  ut  et  Juliano  visum  est,  deficiency  out  of  the  yoimg,  as  Julian 
et  in  vinearum  demortuarum  vel  too  was  of  opinion.  So,  too,  the  usu- 
arborum  locum  aUas  debet  substi-  fructuary  ought  to  supply  the  place  of 
tuerc.  Hecte  enim  colere  debet  et  dead  vines  or  trees.  For  he  ought  to 
quasi  bonus  paterfamiHas  utL  cultivate  with  care,  and  to  use  every- 

thing as  a  good  paterfamilias  would 
use  it. 

This  paragraph  relates  entirely  to  the  subject  of  Title  4. 


39.  Thesauros,  quos  quis  in  suo 
loco  invenerit,  divus  Hadrianus, 
naturalem  squitatem  secutus,  ei  con- 
cessit, qui  invenerit.  Idemque  sta- 
tuit,  si  quis  in  sacro  aut  in  religiose 
loco  fortuito  casu  invenerit.  At  si 
quis  in  alieno  loco  non  data  ad  hoc 
opera,  sed  fortuito  invenerit,  dimi- 


39.  The  Emperor  Hadrian,  in  ac- 
cordance with  natural  equity,  allowed 
any  treasture  found  by  a  man  in  his 
own  land  to  belong  to  the  finder,  as 
also  any  treasure  found  by  chance  in  a 
sacred  or  religious  place.  But  if  any 
one  found  treasure  witliout  any  express 
search,  but  by  mere  chance,  in  a  place 
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dium  domino  boH  concessit.  Et  belonging  to  another,  the  emperor 
convenienter,  si  qiiis  in  Csesaris  loco  granted  half  to  the  finder  and  half  to 
invenerit,  dimidiom  inventoris,  dimi-  Qie  proprietor  of  the  soil ;  and  on  the 
dimn  Csesaris  esse  statait.  Coi  con-  same  principle  he  ordered  that,  if  any- 
veniens  est,  et  si  qnis  in  pnbUco  loco  thing  was  found  in  a  place  belonging 
Tel  fiscaU  invenerit,  dimidinm  ipsius  to  the  emperor,  half  should  belong  to 
esse,  dimidium  fisci  vel  civitatis.  the  finder,  and  half  to  the  emperor. 

And  consistently  with  this,  if  a  man 
finds  anything  in  a  place  belonging  to 
a  city  or  to  the  fiscus,  half  belongs  to 
the  finder,  and  half  to  the  fiscus  or  the 
city. 

D.  xli.  L  63.  pr. ;  D.  xlix.  14.  3.  10. 

Thesatirus,  says  Paul  (D.  xli.  1.  31.  1),  eat  vetus  qucsdam  de- 
positio  pecunicB  (that  is,  of  anj'thing  valuable),  cujus  non  extat 
memoria,  ut  jam  dominum  non  habeat.  Of  course  if  it  was  known 
wTio  placed  it  there,  it  was  known  to  whom  it  belonged.  But  a 
treasure,  though  its  depositor  was  unknown,  was  not  considered 
exactly  as  a  res  nuZliiis,  The  owner  of  the  land  in  which  it  was 
found  had  always  some  interest  in  it.  If  he  found  it  himself,  it  all 
belonged  to  him  ;  if  another  person  found  it,  the  finder  and  the 
owner  of  the  land  divided  it  equally.  When  there  was  no  owner 
of  the  land,  as  when  the  place  was  sacred  or  religious,  the  finder 
took  it  all.  But  no  one  was  allowed  to  make  the  search  for  trea- 
sure an  excuse  for  digging  up  tombs  and  sacred  places,  or  for 
digging  up  other  men  s  ground ;  and  therefore  it  was  only  when 
the  discovery  was  quite  accidental,  and  the  finder  had  made  no 
search  for  it.  that  the  treasure,  or  the  half  of  it,  as  the  case  might 
be,  was  permitted  to  belong  to  him. 

40.  Per  traditionem  quoque  jure  40.    Another    mode    of    acquiring 

natural!  res  nobis  adquiruntur  :  nihil  things  ac<^ordiiig  to  natural  law  is  tra- 

enim  tam   conveniens  est  naturali  dition  ;  for  nothing  is  more  conform- 

equitati,  quam  voluntatem  domini,  able  to  natural  equity  than  that  the 

Yolentis  rem  suam  in  aliiuu  trans-  wishes  of  a  person,  who   is  desirous 

ferre,  rataiii  haberi.     Et  idee  cujus-  to   transfer  his   property  to  another, 

cmnque  generis  sit   corporalis  res,  should  be  confirmed.     And  therefore 

tradi  potest  et  a  domino  tradita  ali-  corporeal   things,   of  whatever    kind, 

enatur.     Itaque  stipendiana  quoque  may  be  passed  by  tradition,  and,  when 

et  tributaria    pradia  eodem  modo  so   passed  by  their  owner,  are  made 

alienantur.    Vocantur  autem  stipen-  the  property  of  another.     In  this  way 

diaria  et  tributaria  predia,  quae  in  are  alienated  stipendiary  and  tributary 

provinciis  sunt,  inter  quse  nee  non  lands,  that  i.s  lands  in  the  provinces, 

Italiea  prsedia  ex  nostra  constitu-  between  which  and  Italian  lands  there 

tione  nulla  ditferentia  est.  is  now,  by  our  constitution,  no  differ- 
ence. 

D.  xU.  1.  9.  3 ;  C.  vii.  31. 

Before  the  property  in  a  thin^r  could  be  transferred  from  one 
person  to  another,  it  was  necessary  that  the  process  should  be 
complete'  in  four  pctint^ : — 1.  The  person  who  transferred  it  must 
be  the*  owner :  2.  He  must  place  the  person  to  whom  he  trans- 
ferrer! it  in  legal  possession  of  the  thing  ;  3.  He  must  transfer  the 
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thin<^  with  intention  to  pass  the  property  in  it ;  4.  The  person  to 
whom  it  was  transferred  must  receive  it  with  intention  to  become 
the  owner. 

The  placing  another  in  legal  possession  of  a  thing  was  termed 
tihe  traditio  of  that  thing.  In  the  simplest  case,  that  of  a  port- 
able moveable,  the  owner  might  really  hand  over  the  thing  to 
the  person  who  was  to  become  its  possessor ;  but  in  no  case  was 
it  necessary  that  this  should  be  done ;  what  was  necessary  was 
that  the  party  who  was  to  receive  it  should  have  the  thing  in  his 
power,  and  that  the  two  parties  should  express,  in  any  way  what- 
ever, the  wish  of  the  one  to  transfer,  of  the  other  to  accept,  the 
possession.  The  thing  need  not  be  touched  ;  land,  for  instance, 
need  not  be  entered  on ;  but  the  person  who  was  to  be  placed  in 
possession  must  have  the  thing  before  him,  so  as  to  be  able,  by  a 
physical  act,  to  exercise  power  over  it.  (See  Savigny  on  Posses- 
sion, Bk.  ii.  sees.  16  and  17.) 

Property  could  not  be  transferred  by  mere  agreement.  (Tra- 
ditionibus  et  usucapionihus  dominia  reruviy  non  nudis  pactis, 
transferuntiir.  C,  ii.  3.  20.)  The  agreement  was  but  the  ex- 
pression of  the  intention  of  the  parties ;  and  this  was  ineffectual 
unless  it  was  accompanied  by  the  party  being  placed  in  possession 
to  whom  the  thing  was  to  be  transferred. 

Prcbdia  stipendiaria  were  provincial  lands  belonging  to  the 
people,  iributaria  provincial  lands  belonging  to  the  emperor. 
(Qai.  ii.  21.)  It  will  be  remembered  that  so  long  as  the  distinc- 
tion remained  between  Italian  and  provincial  land  the  Italicum 
solum  was  a  res  mancipij  and  could  only  be  transferred  by  the 
peculiar  form  of  mancipatio.  (See  Introd.  sec.  59.)  The  dis- 
tinction had  long  been  obsolete,  and  was  formally  abolished  by 
Justinian.     (C.  vii.  31.) 

41.  Scd  si  quidem  ex  cauaa  dona-  41.  If  things  are  delivered  by  way 

tionis  aut  dotis  aut  qualibet  alia  ex  of  gift  or  as  a  dos  or  for  any  other  pur- 
causa  tradantur,  sine  dubio  transfer-  pose,  the  property  in  them  is  no  doubt 
untur :  venditsB  vero  et  traditse  non  transferred.  But  things  sold  and  de- 
aliter  einptori  adquimntur,  quam  si  livered  are  not  acquired  by  the  buyer 
is  venditori  pretium  solverit  vel  alio  until  he  has  paid  the  seller  the  price, 
modo  ei  satisfecerit,  veluti  expro-  or  satisfied  him  in  some  way  or  other, 
misBore  aut  pignore  dato.  Quod  .  as  by  procuring  some  third  person  who 
cavetur  quidem  etiam  lege  duodecim  promises  to  pay,  or  by  giving  a  pledge, 
tabularum:  tamen  recte  dicitur  et  And,  although  this  is  provided  by  a 
jure  gentium,  id  est  jure  naturali,  law  of  the  Twelve  Tables,  yet  it  may 
id  effici.  Sed  et  si  is,  qui  vendidit,  be  rightly  said  to  spring  from  the  law  of 
fidem  emptoris  secutus  fuerit,  dicen-  nations,  that  is,  the  law  of  nature.  But 
dum  est,  statim  rem  emptoris  fieri.       if  the  seller  has  accepted  the  credit  of 

the  buyer,  the  thing  then  becomes  im- 
mediately the  property  of  the  buyer. 

D.  xviii.  1.  19.  63. 

The  seller  would  generally  not  have  the  intention  to  transfer 
the  property  until  he  received  the  price  ;  but  he  might  be  content 
to  look  to  another  person  for  the  payment  of  the  price,  or  he  might 
choose  to  accept  the  credit  of  the  buyer  instead  of  the  price  itself ; 
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and  if,  in  either  of  these  eases,  he  intended  to  pass  the  property, 

it  would  pass  at  once,  irrespectively  of  the  price  being  paid.     For 

the  meaning  of  expromissor,  see  Bk.  iii.  Tit.  29.  3. 

• 

42.  Nihil  autem  interest,  utrum  42.  It  is  immaterial  whether  the 
ipse  dominus  tradat  alicui  rem,  an  owner  delivers  the  thing  himself  or 
voluntate  ejus  alius.                               some  one  else  by  his  desire. 

D.  xli.  I.  9.  4. 

43.  Qua  ratione,  si  cui  libera  43.  Hence,  if  any  one  is  entrusted 
negotiomm  administratio  a  domino  by  an  owner  with  the  uncontrolled 
permissa  fuerit  isque  ex  his  negotiis  administration  of  his  goods,  and  he 
rem  vendiderit  et  tradiderit  facit  sells  and  delivers  anything  which  is 
earn  accipientis.  a  part  of  these  goods,  he  passes  the 

property  in  it  to  the  person  who  re- 
ceives the  thing. 
D.  xli.  I.  9.  4. 

By  the  will  of  the  owner,  the  manager  of  the  property  is  able 
to  deal  with  it ;  and  if  he  deals  with  it.  the  will  of  the  owner  is 
expressed  through  him. 

44.  Interdum  etiam  sine  tradi-  44.  Sometimes  even  the  mere  wish 
tione  nuda  voluntas  suilicit  domini  of  the  owner,  without  tradition,  is 
a<l  rem  transferendam,  veluti  si  rem,  sufficient  to  transfer  the  property  in  a 
quam  tibi  ahquis  commodavit  aut  thing,  as  when  a  person  has  lent  or  let 
locavit  aut  apud  te  deposuit,  ven-  to  you  anything,  or  deposited  anything 
diderit  tibi  aut  donaverit.  Quanivis  with  you,  and  then  afterwards  sells  or 
enim  ex  ea  causa  tibi  earn  non  tradi-  gives  it  to  you.  For,  although  he  has 
derit,  eo  tamen  ipso,  quod  patitur  not  deUvered  it  to  you  by  way  of  sale 
tuam  esse,  statim  adquiritur  tibi  or  gift,  yet  by  the  mere  fact  of  liis 
proprietas  perinde.  ac  si  eo  nomine  consenting  to  its  becoming  yours,  you 
tradita  fuissct.  instantly  acquire  the  property  in  it,  as 

fully  as  if  it  had  actually  been  delivered 
to  you  for  the  express  purpose  of  pass- 
ing the  property. 
D.  xli.  I.  9.  5. 

When  the  person  to  whom  the  property  in  the  thing  was 
transferred  was  already  in  physical  possession  of  the  thing,  then, 
if  the  wishes  of  the  parties  to  give  and  to  receive  the  property  in  it 
were  added  to  this,  and  the  person  who  affected  to  give  the  property 
was  the  real  owner,  all  the  conditions  of  a  transfer  were  complete. 
It  made  no  difference  what  was  their  respective  order  in  time. 
Generally  the  expression  of  will  would  precede  the  placing  in 
possession,  but  not  necessarily.  When  the  person  to  whom  the 
property  in  the  thing  was  transferred  had  only  the  mere  detention 
of  the  thing,  that  is,  had  it  in  his  keeping  and  power  as  a  hirer  or 
depositary  would  have,  but  had  not  also  the  intention  of  dealing 
with  it  as  an  owner,  all  that  was  necessary  to  change  this  detention 
into  possession  and  ownership  was  a  change  in  the  animus  with 
which  it  was  held.  The  intention  to  hold  it  as  an  owner  was 
sufficiently  shown  by  accepting  the  transfer  of  the  property.  The 
person,  in  like  manner,  who  transferred  the  property,  by  doing  so 
sufficiently  showed  his  intention  of  placing  the  other  in  possession. 
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Thus  the  different  elements  of  traditio  were  broken  up  and  sepa- 
rated, not,  as  usual,  united  in  a  single  act ;  and  this  is  what  is 
meant  in  the  text  by  saying  the  property  passes  sine  traditione. 

45.  ItemBiquismercesinhorreo  45.  So,  too,  any  one,  who  has  sold 
depositas  vendiderit,  simul  atque  goods  deposited  in  a  warehouse,  as  soon 
claves  horrei  tradiderit  emptori,  as  he  has  handed  over  the  keys  of  the 
transfert  proprietatem  mercium  ad  warehouse  to  the  buyer,  transfers  to 
emptorem.  the  buyer  the  property  in  the  goods. 

D.  xli.  1.  9.  6. 

Apparently,  if  we  may  judge  from  the  statement  of  Papinian, 
it  was  also  requisite  that  the  key  should  be  given  apud  horrea, 
at  the  warehouse.  (D.  xviii.  1.  74.)  A  person  who  was  at  the  ware- 
liouse  and  had  the  key  in  his  hand  was  in  a  position  to  exercise 
immediate  power  over  the  contents  of  the  warehouse  ;  the  goods 
were  in  his  ciLstody,  and  he  was  thus  placed  in  passession  of  them. 
The  key  was  not  symbolical,  but  was  the  means  by  which  he  was 
enabled  to  deal  with  the  goods  as  an  owner. 

46.  Hoc  aniplius  interdum  et  in  46.  Nay,  more,  sometimes  the  in- 
incertam  personam  collocata  volun-  tention  of  an  owner,  although  directed 
tas  domini  transfert  rei  .proprieta-  only  towards  an  uncertain  person, 
tern :  ut  ecce  prsctores  vel  consules,  transfers  the  property  in  a  thing.  For 
qui  missilia  jactant  in  vulgus,  ignor-  instance,  when  the  praetors  or  consuls 
ant,  quid  eorum  quisque  excepturus  throw  their  largesses  to  the  mob,  they 
sit,  ct  tamen,  quia  volunt,  quod  do  not  know  what  each  person  in  the 
quisquo  cxcepcrit,  ejus  esse,  statim  mob  will  get ;  but  as  it  is  their  inten- 
eum  dominum  efliciunt.  tion  that  each  should  have  what  he 

gets,  they  make  what  each  gets  imme- 
diaboly  belong  to  him. 
D.  xli.   1.  9.  7. 

47.  Qua  ratione  verius  ease  vide-  47.  Accordingly  it  is  quite  true  to 
tur  et,  si  rem  pro  derelicto  a  domino  say  that  anything  which  is  seized  on, 
habitam  occupaverit  quis,  statim  when  it  has  been  treated  as  abandoned 
eiim  dominum  effici.  Pro  derelicto  by  its  owner,  becomes  immediately  the 
autem  habetur,  quod  dominus  ea  property  of  the  person  who  takes  pos- 
mente  abjecerit,  ut  id  rerum  suanun  session  of  it.  And  anything  is  con- 
esse  nollet,  ideoque  statim  dominus  sidered  as  abandoned,  which  its  owner 
esse  desinit  has  thrown  away  with  the  intention  no 

longer  to   have    it   as   a  part  of  his 
property ;  for  thereby  it  immediately 
ceases  to  belong  to  him. 
D.  xH.  7.  1. 

It  might  seem  as  if  the  property  in  things  abandoned  was 
transferred,  like  that  in  things  thrown  to  the  mob,  by  the  wish  of 
the  owner  to  transfer  it  to  the  person  who  should  first  take  pos- 
session of  it ;  but  it  is  much  more  natural  to  consider,  with  the 
text,  that  the  thing  becomes  a  res  nullius  by  being  abandoned, 
and  the  property  of  the  first  occupant  by  being  taken  posses- 
sion of. 

48.  Alia  causa  est  earum  rerum,  48.  It  is  otherwise  with  respect  to 
quae  in  tempestate  maris  Icvandaj  things  thrown  overboard  in  a  storm, 
navis   causa  ejiciuntur.     Hse   euim     to  lighten  a  vessel;  for  they  remain 

i2 
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doininonim  pennanciit,  quia  palam  the  property  of  their  owners ;  as  it  is 
est,  cas  non  eo  animo  cjici,  quo  qiiis  evident  that  they  are  not  thrown  away 
eas  habere  non  vult,  sed  quo  maj;ia  throuj^h  a  wish  to  get  rid  of  them,  but 
cum  ipsa  navi  pericuhim  maris  effu-  in  order  that  their  owner,  together 
giat :  qua  de  causa  si  quis  eas  Hucti-  with  the  ship  itself,  may  more  easily 
bus  expulsas  vel  etiam  in  ipso  mari  escape  the  dangers  of  the  sea.  Hence, 
nactns  lucrandi  animo  abstulerit,  any  one  who,  with  a  view  to  profit  him- 
furtum  committit.  Nee  longe  dis-  self  by  such  things,  takes  them  away 
cedere  videntur  ab  his,  quae  de  when  washed  on  shore,  or  when  he 
rheda  currente,  non  intellegentibus  has  found  them  in  the  sea,  is  guilty  of 
dominis  cadunt.        .  theft.     And  much  the   same  may  be 

said  as  to  things  which  drop  from  a 
carriage  in  motion,  without  the  know- 
ledge of  their  owners. 

D.  xli.  1.  9.  8;  D.  xlvu.  43.  4. 

A  thing  could  not  be  considered  as  abandoned  and  made  a  res 
nuLlias  unless  its  owner  intended  to  cease  to  be  its  owner. 

Tit.  II.    DE  REBUS  INCORPORALIBUS. 

Quffidam  prajterea  res  corporales  Certain  things,  again,  are  corporeal, 

sunt,  quaedam  incorporales.  others  incorporeal. 

Gai.  iL  12 ;  D.  i.  8.  1.  1. 

Justinian,  after  having  spoken  of  the  natural  modes  of 
ac(|uiring  property  in  things,  returns  in  this  Title  to  the  division 
of  things,  and  adds  one  more  division,  that  of  things  corporeal 
and  incorporeal,  to  the  divisions  given  at  the  beginning  of  the  last 
Title.  Our  senses  tell  us  what  things  corporeal  are  :  things  in- 
corporeal are  rights,  that  is,  tixed  relations  in  which  men  stand  to 
things  or  to  other  men,  relations  giving  them  power  over  things 
or  claims  against  persons.  And  these  rights  are  themselves  the 
objects  of  rights,  and  thus  fall  under  the  definition  of  things.  For 
instance,  the  right  to  walk  over  another  man's  land  is  said  to  be 
an  incorporeal  thing ;  for  we  may  have  a  claim  or  right  to  have 
this  right,  exactly  as,  it'  the  land  belonged  to  us,  we  should  have 
a  right  to  have  the  land.  These  rights  over  things  were  termed 
jura  in  revi,  and  these  ^'ura  in  rem,  some  of  the  more  important 
of  which  are  treated  of  in  this  part  of  the  Institutes,  were  almost 
e^^actly  on  the  footing  of  *  res  *  in  Roman  law,  and  were  the  subjects 
of  real  actions  equally  with  things  corporeal.  (See  Introd.  sea 
50.)  This  language  of  Roman  law  is  rather  in  accordance  with 
popular  language  and  practical  convenience  than  theoretically  accu- 
rate. Strictly  speaking,  the  ownei'ship  of  a  iield  is  just  as  much 
incorporeal  as  the  ownership  of  a  right  of  way  over  a  field,  and  in 
both  cases  the  law  only  treats  of  the  corporeal  thing,  the  field, 
with  reference  to  the  hicorporeal  rights. 

We  can  hardly  speak  of  the  possession  of  a  thing  incorporeal, 
but  still  the  actual  exorcise  of  the  right  so  much  resembles  the 
occupation  and  using  of  a  corporeal  thing,  that  the  term  quasi- 
possessio  has  been  employed  to  denote  the  jKxsition  of  a  person 
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who  exercises  the  ri<j^ht  without  opposition,  and  exercises  it  as  if  he 
was  its  owner.  As  little  can  we  speak  of  the  traditio  or  delivery 
of  a  right ;  but  just  as  qtiasi-posscssio  is  used  to  express  a  position 
analogous  to  that  of  a  possessory  so  qua»i-traditio  is  a  term  used  to 
signify  the  placing  of  a  person  in  this  position. 

1.  Corporales  eaj  sunt,  qua;  sui  1.  Corporealthings  are  those  which 
natiira  tanp[i  possunt :  veluti  fundus,  are  by  their  nature  tanf,'ible,  as  hind, 
homo,  vestis,  auruilj,  arj^entum  et  a  slave,  a  garment,  gold,  silver,  and 
denique  idite  res  innumerabiles.  other  things  innumerable. 

Gal  ii.  13;  D.  i.  8.  1.  1. 

2.  Incorporales  autcni  sunt,  quie  2.  Incorporeal  things  are  those 
tangi  non  possunt.  Qualia  sunt  ea,  which  are  not  tangible.  They  are 
quffi  in  jure  consistunt :  sicut  here-  such  as  consist  in  a  right,  as  an  in- 
ditas,  ususfructus,  usus,  obligationes  heritance,  a  usufruct,  a  use,  or  obli- 
quoquo  modo  contract®.  Nee  ad  gations  in  whatever  way  contracted, 
rem  pertinet,  quod  in  hereditate  Nor  does  it  make  any  difference  that 
res  corporales  C(mtinentur :  nam  et  things  corporeal  are  contained  in  fin 
fructus,  qui  ex  fundo  percipiuntur,  inheritance  ;  for  fruits,  gathered  by 
corporales  sunt  et  id,  quod  ex  aliqua  the  usufructuary,  are  corporeal ;  and 
obligatione  nobis debetur,plerumque  that  which  is  due  to  us  by  virtue  of  an 
corporale  est,  veluti  fundus,  homo,  obligation,  is  generally  a  corporeal 
pecunia :  nam  ipsum  jus  hereditatis  thing,  as  a  field,  a  slave,  or  money ; 
et  ipsum  jus  utendifruendi  et  ipsum  while  the  right  of  inheritance,- the  right 
jus  obligationis  incorporale  est.  of  usufruct,  and  the  right  of  obligation, 

are  incorporeal. 

Gai.  ii.  14;  D.  i.  8.  1.  1. 

3.  Eodem  numero  sunt  jura  8.  Among  things  incorporeal  are 
praediorum  urbanorum  et  rusti-  the  rights  over  estates,  urban  and 
corum,  qua)  et  servitutes  vocantur.     rural,  which  are  also  called  servitudes. 

Gai.  ii.  14  ;  D.  i.  8.  1.  1. 

In  the  last  section  it  was  said  that  usufruct,  a  personal  servi- 
tude, was  an  incorporeal  thing,  and  the  same  is  now  said  of  real 
or  proedial  servitudes.  This  is  intended  as  an  observation  pre- 
liminary to  the  next  three  Titles,  which  treat  of  servitudes.  By 
servitudes  are  meant  certain  portions  or  fragments  of  the  right  of 
ownership  separated  from  the  rest,  and  enjoyed  by  persons  other 
than  the  owner  of  .the  thing  itself.  When  the  servitude  was  given 
to  a  particular  person,  it  was  said  to  be  a  peraonal  servitude.  When 
it  was  associated  with  the  ownership  of  another  thing,  so  that 
whoever  was  the  owner  of  this  other  thing  was  the  owner  of  the 
servitude,  the  servitude  was  siiid  to  be  a  real  or  prsedial  servitude ; 
the  latter  term  being  used  because  it  was  indispensable  that  there 
should  be  an  immoveable  thing  (see  paragraph  3  of  next  Title),  in 
virtue  of  which  the  right  given  by  the  servitude  was  exercised ; 
and  the  word  prccdium,  being  taken  in  a  general  sense,  was  used 
to  denote  this  immoveable.  The  thing  over  which  the  praedial 
servitude  was  exercised  was  also  always  an  immovQable.  Things 
over  which  .servitudes,  wh(^ther  personal  or  pnedial,  were  exercised, 
were  said  to  serve  the  person  to  whom  or  the  thing  to  which  the 
servitude  was  attached ;  and  hence  the  terms  ^erviius^  res  serviens. 
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were  employed,  the  thing  in  right  of  wJiich  the  servitude  was 
enjoyed  being,  in  opposition,  termed  res  dominans.  (See  Introd. 
sec.  64.) 

No  one  could  have  a  servitude  over  his  own  thing,  nulli  res 
sua  servit,  (D.  viii.  2.  26.)  For  as  he  was  the  owner  of  all  the 
portions  into  which  the  right  of  ownership  was  separable,  he  could 
not  have  a  second  right  of  ownership  over  any  one  portion  separated 
from  the  rest.  Again,  as  a  servitude  was  the  subtraction  of  some 
one  portion  of  ownership,  it  did  not  have  the  effect  of  making 
the  owner  of  the  res  serincns  do  any  positive  act ;  its  force  was 
either  to  make  him  undergo  something,  as  that  another  should 
exercise  a  certain  power  over  a  thing  of  which  he  was  owner,  or  to 
make  him  abstain  from  doing  something  which  as  owner  of  the 
thing  he  had  power  to  do.  Servitutum  non  ea  natv/ra  est  ut 
aliquid  facial  quiSy  sed  ut  aliquid  patiatur  ant  non  facial, 
(D.  viii.  1.  15.  1.)  Ijastly,  it  may  be  observed  that  a  praedial 
servitude  was  indivisible ;  the  person  who  enjoyed  the  servitude 
could  not  break  up  this  fragment  of  ownership  into  lesser  frag- 
ments, but  a  iLsufruct  could  be  divided. 


Tit.  III.    DE  SERVITUTIBUS. 

Rusticorum  pi-«(lioruiii  jura  sunt  The  servitudes  of  rural  imniove- 

haic:  iter,  actus,  via,  aquse  ductus,  ables  are,  itety  actu8j  vYa,  and  aqwe 
Iterestjuseuudi,  aiTibulaudi  homini,  ductus.  Iter  is  the  right  of  going  or 
non  etiam  jumentuni  agendi  vel  passing  for  a  man,  not  of  driving  beasts 
vehicuhim  :  actus  est  jus  agendi  vel  or  vehicles.  ylc<w»  isthe  right  of  driv- 
jumentura  vel  vehiculum.  Itaque  ing  beasts  or  vehicles.  So  a  man  who 
qui  iter  habet,  actum  non  habet ;  has  the  right  of  passage  simply  has  not 
qui  actum  habet,  et  iter  habet  eoque  the  right  of  passage  for  beasts  or  ve- 
uti  potest  etiam  sine  jumento.  Via  hides ;  but  if  he  has  the  latter  right 
est  jus  eundi  et  agendi  et  ambulandi :  he  has  the  former,  and  he  may  use  the 
nam  et  iter  et  actum  in  se  via  con-  right  of  passage  without  having  any 
tinet.  AquiE  ductus  est  jus  aquae  beasts  with  him.  Via  is  the  right  of 
duceudfe  per  fuuduin  alien um.  going*  ot  driving  beasts  or  vehicles, 

and  of  walking  ;  for  the  right  of  way 
includes  the  right  of  passage,  and  the 
right  of  passage  for  beasts  or  vehicles. 
Aqux  ductus  is  the  right  of  conducting 
water  through  the  land  of  another. 

D.  viii.  8.  1.  pr. 

For  pro'diitni  there  is  no  exact  English  equivalent.  *  Estate ' 
suffices  when  we  are  speaking  of  a  2^'f"^f'diu7n  rtLsticurtiy -hut  it  is 
scarcely  consonant  with  usage  to  speak  of  a  house  as  an  *  urban 
estate*.  The  French  immeuble  exactly  corresponds  to prcediuni, 
and,  perhaps,  by  borrowing  the  term  *  immoveable '  we  approach  as 
n(»arly  to  prnaiu/in  as  the  language  will  permit. 

PrMMliiil  scrvitiidcM,  that  is,  servitudes  possessed  over  one  im- 
uioveubie  in  right  of  having  another  inniioveuble,  were  divided 
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into  those  of  rural  and  urban  immoveables  (prcedia  rustica  et 
urbana).  The  distinction  undoubtedly  arose  from  the  one  kind 
being  more  common  in  the  country,  the  other  in  the  town.  But 
the  distinction,  as  it  was  practically  understood,  soon  lost  the  traces 
of  its  origin  ;  and  a  servitude  was  said  to  be  that  of  a  rural  im- 
moveable when  it  was  one  which  affected  the  soil  itself,  and 
that  of  an  urban  immoveable  when  it  was  one  which  affected  the 
superficies,  that  is,  anything  raised  upon  the  soiL  Servitutea 
jyroBdiorum  alice  in  solo,  alice  in  8uperfix:ie  consistunt.  (D.  viii. 
1.  3.)  If  the  servitude  was  one  which  affected  the  soil,  and  for 
the  enjoyment  of  which  the  soil  itself  suflSced,  as,  for  instance,  the 
right  to  traverse  another  man's  land,  or  to  draw  water  from  his 
spring,  it  made  no  difference  where  the  land  or  the  spring  was 
situated.  They  might  be  in  the  heart  of  a  city,  and  yet  the  servi- 
tude was  one  of  a  rural  immoveable.  So,  too,  if  the  servitude  was 
one  which  affected  something  built  or  placed  on  the  soil,  as,  for 
instance,  the  right  to  place  a  beam  in  another  man's  building ; 
although  this  building  was  in  the  country,  the  servitude  was  one 
of  an  urban  immoveaole.  In  this  paragraph  and  in  paragraph  2, 
instances  are  given  of  servitudes  of  rural  immoveables.  The  ooject 
of  the  servitude  iter  was  the  right  of  passing  across  land  on  foot 
or  horseback  :  iter  est  qua  quia  pedes  vel  eques  commea/re  potest. 
(D.  viii.  3.  12.)  That  of  the  servitude  acttis  was  the  right  of 
driving  animals  or  vehicles  across  land:  qui  actum  habet  et  plaus- 
trxim  ducere  et  jumenta  agere  potest.  (D.  viii.  3.  7.  pr.)  That 
of  the  servitude  via  was  the  right  of  using  the  road  in  any  way 
whatever,  as,  for  instance,  of  dragging  stones  or  timber  over  it, 
which  he  could  not  do  if  he  had  only  the  actus  (D.  viii.  3.  7.  pr.); 
and  of  having  the  road,  in  the  absence  of  special  agreement,  of  the 
width  provided  by  the  law  of  the  Twelve  Tables,  that  is,  eight  feet 
where  it  ran  straight,  and  sixteen  feet  where  it  wound  round  to 
change  its  direction :  vice  latitudo  ex  lege  Dtiodecini  Tabularum 
in  porrectuvi  octo  pedes  habet ;  in  anfractuTn,  id  est,  ubifiexum 
est,  sedecim.  (D.  viii.  3.  8.)  Of  course  the  larger  of  these  rights 
comprehended  the  smaller  ;  if  a  person  had  the  right  of  driving 
over  land,  he  had  the  right  of  passing  over  it.  A  special  agree- 
ment might  indeed  be  made  to  the  contrary ;  a  person  might,  for 
instance,  grant  the  right  of  driving  beasts,  but  insist  that  the  way 
should  never  be  used  except  when  beasts  were  driven. 


1.  Pradiomm  urban orum  sunt 
servitutes,  quse  sedificiis  inherent, 
ideo  urbanoruiu  preediorum  dictse, 
quoniam  edificia  onania  urbana 
prsedia  appellantur,  etsi  in  villa 
8edificata  sunt.  Item  prffidioruiu 
urbanorum  servitutes  sunt  hte:  ut 
vicinus  onera  vicini  suBtineat :  ut  in 
parietem  ejus  liceat  vicino  tignum 
immittere  :  ut  stillicidium  vel  flumen 
rccipiat  quis  in   sedes  suas  vel  in 


1.  Tlie  servitudes  of  urban  im- 
moveables are  those  which  appertain  to 
buildings,  and  they  are  said  to  be  ser- 
vitudes of  urban  immoveables,  because 
we  term  all  edifices  urban  iumioveables, 
although  roally  built  in  the  coimtrj'. 
Among  these  servitudes  are  the  follow- 
ing :  that  a  person  has  to  support  the 
weight  of  the  adjoining  liouse ;  that  a 
neighbour  should  have  the  riglit  of  in- 
serting  a   beam   into  his  neighbour's 
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oream,  vel  non  recipiat ;  et  ne  altius  wall ;  that  he  has  to.receive  or  not  to 
tollat  quis  Bides  suas,  ne  luminibus  receive  the  water  that  drops  or  runs 
viciui  ofiiciatur.  from  another  man's  house  on  to  his 

building  or  into  his  court;  or  that 
he  is  not  to  raise  his  house  higher, 
and  thereby  obstruct  his  neighbour's 
lights. 

D.  viii.  2.  2. 

The  words  quce  cedificiis  inhcercnt  in  the  text,  are  equivalent 
to  the  in  super jicie  coTiaiatunt  of  Paul  (D.  viil  2.  20.  pr.)  The 
servitudes  attach  to  some  building  raised  on  the  soil. 

Onera  vicini  attatineat  By  this  servitude  a  wall  or  pillar  of 
the  res  serviens  was  obliged  to  support  the  weight  of  the  res 
dominans.  The  owner  of  this  wall  or  pillar,  so  long  as  he  re- 
mained owner,  was  bound  to  keep  it  in  good  repair,  so  as  to  con- 
tinue to  support  the  weight  safely.  ^D.  viiL  5.  6.  2).  This  was  the 
only  case  where  the  owner  of  the  res  serviens  had  to  do  any  positive 
act  But  the  owner  of  the  wall,  into  which  a  beam  was  let  by  the 
servitude  tigni  immittendi,  was  not  compelled  to  repair  the  wall, 
in  order  that  the  beam  might  rest  there  safely.     (D.  viii,  5.  8,  2.) 

It  is  easy  to  understand  what  is  meant  by  the  servitudes 
stillicidii  vel  fluniinis  recipiendi  and  altius  non  tollendi.  By 
the  one  the  res  serviens  was  made  to  receive  the  rain-water  of  the 
res  dominans,  by  the  other  the  res  serviens  was  prohibited  from 
being  raised  above  the  res  dominans.  But  in  the  text  we  have 
the  servitude  stillicidii  vel  flv/minis  non  recipiendi,  and  in  the 
passage  of  the  Digest  (viii.  2.  2.),  from  which  much  of  the  text  is 
borrowed,  we  read  of  a  servitude  altius  tollendi ;  and  it  is  not 
very  easy  to  understand  what  these  servitudes  were.  Theophilus, 
in  his  paraphrase  of  this  section,  thus  explains  the  former :  Aut 
tu  jus  hujusraodi  (i.e.  stillicidia  tua  in  meas  cedes  projiciendi) 
hahehas  in  cedes  meas ;  et  rogavi  te  ne  stillicidia  tua  aut  canales 
in  domum  vel  aream  meam  projiceres.  Thus  it  would  appear 
that  the  servitude  non  recipiendi  was  an  extinction  of  a  pre- 
existent  servitude  recipiendi  made  in  favour  of  the  owner  of 
the  res  serviens.  So,  too,  the  servitude  altius  tollendi  is  ex- 
plained to  mean  the  allowing  the  house  of  a  neighbour  to  be  built 
above  ours  ;  so  that  the  neighbour  who  was  previously  under  a  ser- 
vitude, or  at  any  rate  under  an  obligation,  non  altius  tollendi,  by 
the  creation  of  what  may  be  called  a  counter-servitude,  does  away 
with  the  impediment  to  his  building  above  our  house.  If  it  was 
really  a  servitude,  as  we  should  certainly  suppose  from  the  language 
of  Theophilus,  that  was  extinguished  or  nullified  by  this  new 
counter-servitude,  it  seems  scarcely  natural  that  this  should  not  be 
given  among  the  modes  of  ending  a  servitude,  and  still  more,  that 
the  usual  language  of  the  jurists  with  respect  to  the  extinction  of 
a  servitude  should  be  departed  from.  The  ordinary  phrase  was, 
that  the  thing  atiectcd,  the  res  serviens,  wan  freed,  res  iihcratitr, 
and  it  seems  a  vcjry  cumbrous  m(xle  of  effecting  the  iibcratio  rei 
to  create  a  new  servitude,  when  the  object  would  have  been  at  once 
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accomplished  by  merely  surrendering  the  existing  seryitutle  to  the 
owner  of  the  res  serviens.  The  commentators  are  therbfore  driven 
to  hold  that  the  right  previously  existing,  that,  namely,  of  having 
our  water  flow  into  our  neighbour's  house,  or  of  having  our  neigh- 
bour's house  kept  from  exceeding  a  given  height,  was  not  a  servitude, 
but  was  given  by  law.  Positive  enactments,  such  as  we  read  of  in 
Tag.  Annal.  xv.  43  ;  Suet.  Aug.  89  ;  D.  xxxix.  1. 1.  17,  may  have 
decided  that  adjoining  houses  should,  in  particular  places,  for  the 
mutual  advantage  of  the  owners,  be  of  the  same  level  or  pour  off 
their  water  on  to  the  adjoining  house,  while  those  persons  who 
were  intended  to  be  benefited  might  still  forego  this  advantage, 
if  they  pleased  to  allow  of  a  servitude  being  created  to  do  away 
with  the  ertect  of  the  enactment  It  must,  however,  be  confessed, 
that  no  one  who  reads  the  passages  in  which  enactments  for  the 
regulation  of  buildings  are  mentioned,  would  suppose  that  indi- 
viduals were  ever  allowed  to  infringe  them  by  the  mere  permission 
of  their  neighbours.  All  that  we  can  be  quite  sure  of  is  that  these 
servitudes,  which  were  the  contraries  of  other  servitudes,  were  con- 
stituted for  the  benefit  of  the  owner  of  a  thing  that  previously 
had  been  under  some  disadvantage. 

It  is  to  be  observed  that  words  are  sometimes  used  to  express 
servitudes  which  seem  proper  to  the  owner  of  the  res  dominanSf 
not  to  the  owner  of  the  res  serviens.  Thus,  if  the  above  explana- 
tion is  correct,  the  servitus  tollendi  means  the  servitus  patiendi 
vicimhm  toller e  (see  Bk.  iv.  Tit.  6.  2),  and  what  is  termed  in  the 
text,  as  it  would  seem  more  properly,  the  servitus  stillicidii  re- 
cipiendi,  is  termed  in  the  Digest  (viii.  2.  2)  the  servitus  stilli- 
cidii avertendi. 

The  right  of  view  was  protected  in  several  ways.  The  servitude 
ne  lumimbus  o^cia^ur "prevented  our  neighbour  from  doing  any- 
thing, whether  by  building,  planting  trees,  or  by  any  other  means, 
whereby  the  light  was  in  any  way,  however  slightly,  intercepted 
from  our  house.  The  servitude  neprospectui  offendatur  prevented 
our  neighbour  from  doing  anything  that  would  make  the  view 
from  our  house  less  pleasant  and  open  (D.  viii.  2.  15,  17.  pr.) ; 
and  the  jus  luminuTn  forced  our  neighbour  in  building  a  wall  to 
leave  apertures  through  which  we  could  look  beyond.  (D.  viii. 
2.  4.  40.) 

2.  In  rusticoruin  prsBdiorum  2.  Some  think  that  among  servi- 
servitutibus  quidam  computari  recte  tqdes  of  rural  immoveables  are  rightly 
putant  aquse  haustnm,  pecoris  ad  included  the  right  of  drawing  water, 
aquamadpul8um,juspa8cendi,calci8  of  watering  cattle,  of  feeding  cattle,  of 
coquendffi,  harense  fodiendse.  burning  lime,  of  digging  sand. 

D.  viii.  3.  1.  1. 

There  are  many  servitudes,  both  of  rural  and  of  urban  immove- 
ables, mentioned  in  the  Digest,  besides  those  given  as  examples  in 
the  Institutes. 

3.  Ideo  autem  liic  Kervitutes  3.  These  servitudos  are  called  the 
prifidiorum     appellantur,    quoniam     servitudes   of    inunoveables,   hecaiiHc 


122  LIB.  n.  TIT.  m. 


sine  prsediis  constitni  non  possunt.  they  cannot  be  constituted  without  im- 
Nemo  eniin  potest  servitutem  ad-  moveables.  For  no  one  can  acquire  a 
quirere  urbani  yel  rustici  praedii,  nisi  servitude  of  a  rural  or  urban  immove- 
ui  habet  pnedium,  nee  quisquam  able,  unless  he  has  an  immoveable  be- 
ebere,  nisi  qui  habet  prtedium.  longing  to  him  ;  nor  can  any  one  owe 

such  a  servitude  unless  he  has  an  im- 
moveable belonging  to  him. 

D.  viii.  4.  1.  L 


3 


The  nature  of  most  servitudes  of  urban  immoveables  demanded 
that  the  immoveable  over  which,  and  the  immoveable  in  right  of 
which,  the  servitude  was  exercised,  should  be  contiguous ;  but  when 
the  servitude  was  one  of  rural  immoveables,  the  proidia  need  not 
necessarily  be  near  together.  Still,  however,  a  servitude  was  not 
permitted  to  exist  which  was  useless  to  its  owner  ;  a  person  could 
not  have  a  right  of  way,  for  instance,  over  the  land  of  another  if 
he  was  prevented  from  using  the  way  by  land,  over  which  he  had 
no  servitude,  lying  between  his  land  and  that  over  which  the  ser- 
vitude was  to  be  exercised.     (D.  viii  1.  14.  2.) 

There  was  another  difference  between  the  servitudes  of  rural 
and  urban  immoveables.  The  latter  were,  for  the  most  part,  used 
continuously,  the  former  only  at  times.  The  beam,  for  instance, 
always  rested  in  the  wall ;  there  was  no  moment  in  which  the 
owner  of  the  res  serviens  was  not  prohibited  from  blocking  up  his 
neighbour's  lights.  But  the  way  was  not  always  being  used  ;  nor 
were  cattle  always  being  watered.  (D.  viii  1. 14.)  From  this  differ- 
ence in  their  nature,  there  arises  an  important  difference  in  the 
modes  in  which  these  two  kinds  of  servitudesmight  be  lost  by  not 
being  used.  A  continuous  servitude  could  be  lost  by  non-user 
only  when  the  servient  owner  did  some  act  inconsistent  with  the 
existence  of  that  servitude,  and  the  dominant  owner  for  a  certain 
time  accjuiesced  in  the  act  or  neglected  to  assert  his  rights.  A 
discontinuous  servitude,  on  the  other  hand,  was  lost  if  a  certain 
time  elapsed  during  which  the  dominant  owner  never  did  the  act 
for  the  doing  of  which  the  servitude  was  created.    (D.  viii  2.  20.) 

4.  Si  quis  velit  vicino  aliquod  jus  4.  If  any  one  wishes  to  create  a 

constituere,  pactiouibus  atque  stipu-  right  of  this  sort  in  favour  of  his 
lationibus  id  efficere  debet.  Potest  neighbour,  he  must  do  so  by  agree* 
etiaiu  in  testamento  quis  heredem  nients  and  stipulations.  A  person  can 
suum  dajunarc,  ne  altius  eedcs  tollat,  also,  by  testament,  bind  his  heir  not 
ne  luminibus  a^diuni  viciiii  oMciat :  to  raise  his  house  higher  lest  he  ob- 
vel  ut  patiatur  eum  tigniun  in  parie-  struct  a  neighbour's  lights,  to  permit 
tern  iuiniittere  vel  stillicidiiun  ha-  a  neighbour  to  insert  a  beam  into  his 
here :  vel  ut  patiatur  eum  per  fun-  wall,  or  to  receive  the  water  from  a 
dum  ire,  agcre  aquamve  ex  eo  neighbour's  roof ;  or,  again,  he  may 
ducere.  oblige  his  heir  to  allow   a  neighbour 

to  go  across  his  land,  or  to  drive 
beasts  or  vehicles,  or  to  conduct  water 
across  it. 

Gai.  ii.  31  ;  1).  \iii.  4.  IT.. 

Gaius  tells  us  (ii.  21)),  th&t  jura  praidiorum  rusticor am  were 
among  res  viancipi  (see  Introd.  sec.  59),  while  jura  prcedioriim 
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urbanorum  were  not,  and  that  the  former  were  constituted  by 
mancipatio ;  the  latter,  as  well  as  personal  servitudes,  were  con- 
stituted by  the  process  termed  in  jure  cesaio.     (See  introductory 
note  to  this  Book.)     But  these  modes  of  constituting  servitudes 
were  only  applicable  to  the  solum  ItalicuTn :  in  the  provincial 
lands,  where  there  was  no  legal  ownership  at  all,  no  ownership 
of  servitudes  could  be  given.     But  Gains  says,  that  if  any  one 
wished  to  create  a  servitude  over  provincial  prcedia,  he  could 
effect  it  pactionihua  et  stipulationibus,  using  the  words  of  the 
text     The  partias  agreed  to  constitute  the  servitude,  and  this 
agreement  (pactio)  was  generally,  perhaps  almost  always,  followed 
by  a  stipulation  or  solemn  contract  (see  Introd.  sec.  83),  by  which 
the  person  who  permitted  the  servitude  to  be  constituted  over  his 
prcediurriy  bound  himself  to  allow  the  exercise  of  the  right,  by 
subjecting  himself  to  a  penalty  in  case  of  refusal.     (See  Theophil. 
Paraphrase  of  Text,)     When  the  right  had  been  once  exercised, 
and  the  owner  of  the  servitude  hy4  thus  the  quasi-possessio  of  the 
servitude,  the  praetor  secured  him  in  the  enjoyment  of  his  right  by 
granting  him  possessory  interdicts  (see  Introd.  sea  107,  and  note 
on  introductory  section  of  Title  6  of  this  Book),  and  also  per- 
mitted him,  if  the  servitude  afterwards  passed  out  of  his  juayi- 
possessio,  to  bring  an  action  to  claim  it  called  the  axitio  rvhli- 
dana,  by  which  a  bona  fide  possessor  was  allowed  to  represent 
himself  fictitiously  as  a  dominus,  and  to  claim  (vindicare)  a  thing 
as  if  he  were  the  owner.     (Bk.  iv.  Tit.  6.  4 ;  D.  vi.  2.  11.  1.)     In 
all  probability  the  same  mode  of  constituting  servitudes  obtained 
also  with  regard  to  the  solum  Italicum ;  although  there  were 
proper  and  peculiar  modes  of  constituting  servitudes  over  prcedia 
Italica,  yet  if  an  agreement  and  stipulation  were  followed  by  quasi- 
possessio, the  praetor  would  protect  the quasi-possessor.    And  hence 
it  was  said  that  servitudes  were  constituted  jure  prcetorio  and  were 
maintained  tuitione  prcetoris. 

Modern  writers  on  Roman  law  are  much  divided  in  opinion 
whether  servitudes  were  really  constituted  pactionibus  atque  sti- 
pulationibus,  by  agreements  and  stipulations  alone,  or  whether 
we  are  always  to  understand  that,  to  perfect  the  title,  what  is 
termed  quasi-traditio  was  necessary.  That  is,  whether,  as  traditio 
was  necessary  to  transfer  the  property  in  a  corporeal  thing,  so  it 
was  necessary,  in  order  to  transfer  the  property  in  an  incorporeal 
thing,  that  the  person  to  whom  it  was  transferred  should  be  placed 
in  the  legal  quasi-possession  of  his  right.  If  the  servitude  was  a 
positive  one,  it  is  very  easy  to  see  how  this  quasi-possession  could 
be  established ;  for  directly  theright  was  exercised  with  theammu« 
possidendif  and  permitted  to  be  so  exercised  by  the  owner  of  the 
res  serviens,  the  person  in  favour  of  whom  the  servitude  was  con- 
stituted would  have  the  quasi-possession.  But  when  the  servitude 
was  a  negative  one,  when  the  owner  of  the;  res  scrmens  was  merely 
bound  not  to  do  something,  the  only  evident  mode  by  which 
possession  could  be  said  to  be  gained  was,  when  the  owner  of  the 
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res  dominana  successfully  resisted  an  attempt  of  the  owner  of  the 
res  serviens  to  do  the  thing  which  he  was  bound  by  the  servitude 
not  to  do.  But  as  the  exercise  of  the  right  given  by  a  positive 
servitude  was  an  act  evident  and  cognisable  oy  all  whom  it  con- 
cerned, it  is  with  regj^rd  to  positive  servitudes  that  the  question  is 
principally  debated,  whether  the  exercise  of  the  right  was  an  indis- 
pensable part  of  the  right  being  constituted.  On  the  whole,  it  seems 
the  better  opinion  that  quasi- tradition  was  a  necessary  part  of  the 
constitution  of  a  servitude.  Without  quasi-tradition  the  benefit  of 
the  interdicts  could  not  be  claimed.     (D.  viii.  1.  20.) 

Mancipation  and  in  jure  cessio  were  quite  obsolete  in  the  time 
of  Justinian.  We  have  two  modes  given  in  the  text  by  which  ser- 
vitudes might  be  constituted  under  his  legislation :  (1)  pactionibus 
atque  stipulationibtuSf  i.e.  agreements, whether  followed  or  not  by  a 
stipulation,and(2)<es^a7n67i^o.  When  given  <e«^amento,  a  servitude 
might  be  given  as  well  directly  to  the  legatee  as  by  condemning 
the  heir  to  transfer  it  to  him,  both  modes,  in  the  time  of  Justinian, 
having  exactly  the  same  effect.  To  these  modes  must  be  added : 
3.  That  adjudicatione,  when  a  judge  awarded  the  property  in  a 
servitude  under  the  actions  familicB  erciscundce  and  communi 
dividundo.  (See  Introd.  sec.  103 ;  D.  x.  2.  22.  3.)  4.  That  of 
reserving  the  servitude  in  making  a  traditio  of  the  rest  of  the 
property,  when  it  was  in  fact  constituted  by  having  all  the  other 
jura  in  rem  separated  from  it,  instead  of,  as  usual,  being  itself 
separated  from  the  rest.  5.  Lastly,  the  possessor  who  had  had 
a  long  quasi-possession  of  a  servitude  was  protected  in  it.  The 
usucapion  of  servitudes,  which  perhaps  existed  previously,  was  for- 
bidden by  the  lex  Scribonia,  passed  probably  in  the  time  of  Tibe- 
rius. (D.  xli.  3.  4.  29.)  But  a  long  bona  fide  possession  was 
protected  by  praetorian  actions  and  interdicts.  Traditio  plane  et 
patientia  servitutum  inducet  ojfficium  prcetoris,  (D.  viiL  3. 1,  2 ; 
D.  viii.  3.  12.)  This,  perhaps,  principally  applied  to  servitudes 
urbanorumproidiorurri^iorihese  only  were  capable  of  a  continuous 
exercise  (servitutes  quce  in  superficie  consistunt^  possessione  reti- 
nentv/r).  (D.  viii.  2.  20.  pr.)  But  there  were  particular  servitudes 
rusticorurri  prcediorum,  long  usage  of  whidi  gave  rights  which 
were  protected.  Among  these  were  the  jus  aquoi  ducendcv,  the 
jv^  itineris,  and  the  jus  actus.  The  possessor  had  to  show  that 
his  passession  had  been  neither  vi,  clam,  nor  preca/rio ;  but  had  not 
to  show  any  good  title  for  possession.  (D.  viii.  5. 10.  pr.)  What 
was  the  length  of  time  requisite  for  the  possessor  to  have  exercised 
the  right  is  not  certain,  although  it  may  be  conjectured  to  have 
been  the  same  as  for  the  longi  temporis  possessiooi  provincial  lands, 
ie.  ten  years  if  the  parties  were  in  the  same  province,  and  twenty 
if  the  parties  were  in  different  provinces.  If  land  was  acquired 
by  usucapion,  the  servitudes  that  went  with  it  were  also  acquired 
in  the  same  way  (D.  xli.  3.  10.  1),  and  if  a  servitude  had  been  lost 
by  non-usa<^c,  it  could,  or  at  any  rate  some  servitudes  could,  be 
regained  by  two  years'  usuciipion.     (Paul.  Sent.  i.  27.  2.) 
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Tit.  IV.    DE  USUFRUCTU. 

Ususfnictns  est  jus  alicnis  rebns  Usufruct  is  the  right  to  use  and 

utendifruendi  salva  rerum  substan-  enjoy  things  belonging  to  others,  pro- 
tia.  Est  eniui  jus  in  corpore  :  quo  vided  that  the  substance  of  the  things 
sublato  et  ipsum  tolli  necesse  est.        used  remains  unimpaired.     For  it  is 

a  right  over  something  corporeal ;  and 
if  this  thing  perishes,  the  usufruct  it- 
self necessarily  perishes  also. 

D.  viL  1.  1,  2. 

We  now  pass  to  personal  servitudes,  those,  namely,  whicli  are 
given  to  a  person  simply  as  a  person,  and  not  as  the  owner  of  a 
particular  house  or  piece  of  land.  In  personal  as  in  prandial  ser- 
vitudes one  portion  of  the  dominiuTYi  is  detached  from  the  rest,  but 
this  portion  is  made  up  of  many  and  indefinite  rights,  not,  as  in 
praedial  servitudes,  of  a  single  and  definite  right.  Personal  ser- 
vitudes also  differed  from  real  in  being  applicable  to  moveables  as 
well  as  to  immoveables  ;  and  the  personal  servitude  v^mjusfrucivs 
was  divisible,  that  is,  some  of  the  fruits  included  in  the  servitude 
might  be  parted  with,  although  the  servitude  U8U8  was,  like  real 
servitudes,  indivisible. 

The  person  to  whom  the  ususfructus  was  given  had  two  rights 
united  ;  he  had  the  jus  utendi,  that  is,  the  right  of  making  every 
possible  use  of  the  thing  apart  from  consuming  it  or  from  taking 
the  fruits  of  it,  as,  for  instance,  the  right  of  living  in  a  house  or 
employing  beasts  of  burden ;  and  he  had  also  the  jus  fruendi,  the 
right  of  taking  all  the  fruits  of  the  thing  over  which  the  servitude 
was  constituted.  The  definition  oifructns  is  quicquid  in  fundo 
nascitur  (D.  vii.  1.  59.  1),  that  is,  the  ordinary  produce,  but  not 
accidental  accessions  or  augmentations,  such  as  a  treasure  found 
(D.  xxiv.  3.  7.  12)  or  islands  formed  in  a  river. 

He  might  sell,  or  let,  or  give  his  right  of  taking  the  fruits  to 
another,  and  the  profits  he  thence  derived  were  termed  his  fructus 
civiles.  (D.  viL  1.  12.  2.)  It  was  only  such  of  the  fructus  iis 
were  actually  taken  or  gathered  by  him,  or  those  acting  under 
him,  that  belonged  to  him  ;  and  no  fruits  which  were  not  gathered 
at  the  time  of  his  death  passed  to  his  heir.  (See  Tit.  1. 36.)  He  was 
obliged  to  give  security,  on  enterifig  on  the  exercise  of  his  right, 
that  he  would  use  his  right  as  a  good  paterfarailiaSy  and  give  up, 
at  the  time  when  his  right  expired,  the  possession  of  the  thing. 
(D.  vii.  9.  1.)  We  have  had  an  instance  of  what  was  meant  by 
using  his  right  as  a  good  paterfamilias  in  paragr.  38  of  Tit.  1, 
where  it  is  said  that  he  is  bound  to  replace  dead  sheep  and  dead 
trees.  He  was  also  bound  not  to  alter  the  nature  of  the  thing  over 
which  the  right  extended  ;  he  could  not,  for  instance,  build  on  land 
unbuilt  on,  or  change  the  use  to  which  land  was  specially  destined. 
(D.  vii.  1.  7.  1 ;  D.  vii.  1.  13.  4.)     And  it  is  with  reference  to  this 
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that  the  words  salva  rerum  substantia,  in  the  text,  are  sometimes 
understood,  so  that  the  sentence  would  mean,  usufruct  is  the  right 
of  using  and  taking  the  fruits  of  things  belonging  to  another,  but 
so  as  not  to  alter  the  substance.  Ulpian  (Reg,  24.  26)  certainly 
uses  the  words  salva  rerum  substantia  in  a  sense  very  similar ; 
but  the  concluding  words  of  the  section  make  it  more  natural  to 
understand  salva  rerum  substantia  as  referring  here  to  the  dura- 
tion of  the  usufruct.  It  lasts  as  long  as  the  thing  over  which  it 
is  constituted  remains  unaltered ;  for  if  the  thing  perishes,  the 
usufruct  perishes.  The  two  sentences  of  this  section  are  taken 
without  alteration  from  the  Digest,  but  are  from  different  authors, 
the  former  being  from  Paul,  the  latter  from  Celsus.  (D.  vii  1. 1, 2.) 
Very  probably  Paul  did  not  use  the  words  salva  rerum  substantia 
with  reference  to  the  duration  of  the  servitudes ;  but  the  compilers 
of  the  Institutes  saw  that,  if  they  were  used  in  this  sense,  the 
two  sentences  would  cohere  together. 

1.  Ususfructus  a  proprietate  se-  1.  The  usufruct  may  be  detached 

parationem  recipit  idque  pluribus  from  the  property  ;  ajid  this  separation 
modis  aoddit.  Ut  ecce  si  quis  takes  place  in  many  ways ;  for  example, 
alicui  usumfructum  legaverit ;  nam  if  the  usufruct  is  given  to  any  one  as  a 
heres  nudam  habet  proprietatem,  legacy ;  for  the  heir  has  then  the  bare 
Icgatarius  usumfructum :  et  contra  ownership,  and  the  legatee  has  the 
si  fundum  legaverit  deducto  usu-  usufruct ;  conversely,  if  the  estate  is 
fructu,  legateudus  nudam  habet  given  as  a  legacy,  subject  to  the  de- 
proprietatem,  heres  vero  usumfruc-  auction  of  the  usufruct,  the  legatee 
tum :  item  alii  usumfructum,  alii  has  the  bare  ownership,  and  the  heir 
deducto  eo  fundum  legare  potest,  has  the  usufruct.  Again,  the  usufruct 
Sine  testamento  vero  si  quis  velit  may  be  given  as  a  legacy  to  one  person, 
alii  usumfructum  constituere,  pacti-  and  the  land  minus  this  usufruct  may 
onibus  et  stipulationibus  id  efficere  be  given  to  another.  If  any  one 
debet.  Ne  tamen  in  universum  in-  wishes  to  constitute  a  usufruct  other- 
utiles  essent  proprietates  semper  wise  than  by  testament,  he  must  effect 
abscedcnte  usufructu,  placuit,  certis  this  by  pacts  and  stipulations.  But, 
modis  extingui  usumfructum  et  ad  lest  the  property  should  be  rendered 
proprietatem  revertL  wholly  profitless  by  the  usufruct  being 

for  ever  detached,  it  has  been  thought 
right  that  there  should  be  certain  ways 
in  which  a  usufruct  may  become  ex- 
tinguished, and  be  again  absorbed  in 
the  property. 

D.  viL  1.  6.  pr. ;  D.  xxxii.  2.  19.  pr. ;  D.  vii.  1.  3.  pr.  and  2 ;  Gai.  ii.  31. 

Besides  the  other  modes  of  constituting  servitudes  mentioned 
in  the  note  to  the  fourth  paragraph  of  the  last  Title  we  may  in  the 
case  of  usufructs  notice  that  a  usufruct  was,  at  least  in  one  instance, 
constituted  lege,  i.e.  by  express  enactment.  It  will  be  found  from 
the  first  paragi'aph  of  the  ninth  Title  of  this  Book,  that  under  Jus- 
tinian's legislation  the  father  acquired  the  use  of  his  son  npeculium. 
We  see  from  the  text  that  a  testator  gave  or  reserved  a  usufruct  by 
the  mere  wording  of  his  will.  When  the  dealing  was  inter  vivos, 
the  transferor  gave  the  usufruct  by  agreement,  or  else  reserved  it 
in  making  a  traditio  of  the  nuda  proprietas. 

It  will  be  observed  that,  in  putting  the  third  case  of  gift  of 


LIB.  n.    TIT.  IV.  127 

usufruct  by  testament,  that,  namely,  in  which  the  usufruct  is 
ipven  to  one  le<^atee,  the  nuda  proprietas  to  another,  the  gift  to 
the  latter  is  expressed  by  the  words  deducto  eo  (i.e.  usufruciu) 
funduTii,  The  Digest  (xxxiii.  2.  19)  explains  why  the  words  de- 
ducto eo  should  in  such  a  case  be  carefully  added  to  a  gift  of  the 
fundus ;  for  if  they  were  not,  the  second  legatee  would  be  treated 
as  having  the  nuda  proprietas,  and  also  as  having  a  joint  interest 
in  the  usufruct  with  the  first  legatee. 

2.  Constituitnrauteinnsusfructus  2.  A  usufruct  may  be  constituted 

non  tan  turn  in  fundo  et  aedibus,  ve-  not  only  of  lands  and  buildings,  but 

rum   etiam    in   servis  et    iumentis  also  of  slaves,  of  beasts  of  burden,  emd 

ceterisque  rebus,  exceptis  nis,  qus^  everything  else  except  things  which  are 

ipso    usu    consumuntur :    nam    ese  consiuned  by  being  used,  for  these  are 

neque  naturali  ratione  neque  civili  susceptible  of  a  usufruct  neither  bv 

recipiunt  usumfructum.      Quo  nu-  natural  nor  by  civil  law.    Among  sucn 

mero  sunt  vinum,  oleum,  frumen-  things  are  wine,  oil,  wheat,  garments; 

turn,  vestimenta.     Quibus  proxima  and  of  a  like  nature  is  coined  money  ; 

est  pecunia  numerata :   namque  in  for  it,  too,  is  in  a  manner  consumed  in 

ipso  usu  adfiidna  pcrmutatione  quo-  the  very  use  made  of  it,  through  con- 

damniodo  extinguitur.     Sed  utilita-  tinually  passing  from  hand  to  hand, 

tis  causa  senatus  censuit,  posse  etiam  But  the  senate,  thinking  such  ameasure 

earura  rerum  usumfructum  consti-  would  be  useful,  has  enacted  that  a 

tui,  ut  tamen  eo  nomine  heredi  util-  usufruct  even  of  these  things  may  be 

iter  caveatur.     Itaque    si    pecuniae  constituted,  if  only  sutlicient  security  is 

ususfructus   legatus  sit,    ita    datur  given  to  the  heir ;  and  therefore  if  the 

Icgatario,  ut  ejus  fiat,  et  legatarius  usufruct  of  money  is  given  to  a  legatee, 

satisdat  heredi  de  tanta  pecunia  re-  the  money  is  considered  to  be  given  to 

stituenda,   si    morietur  aut    capite  him  in  complete  ownership  ;  but  he  has 

minuetur.     Ceterae  quoque  res  ita  to  give  security  to  the  heir  for  the  re- 

traduntur  legatario,  ut  ejus  fiant :  payment  of  an  equal  sxmi  in  the  event 

sed  aestimatis  his  satisdatur,  ut,  si  of  his  death  or  his  undergoing  a  capitis 

morietur  aut  capite  minuetur,  tanta  deminutio.     Other  things,  too,  of  the 

pecunia  restituatur,   quanti   ese  fu-  same  kind  are  delivered  to  the  legatee 

erint  eestirtiatsB.     Ergo  senatus  non  so  as  to  become  his  property  ;  but  their 

fecit  quidem  earum  rerum  usum-  value  is  estimated  and  security  is  given 

fructum  (nee  enim  poterat),  sed  per  for  the  payment  of  the  amount  at  which 

cautionem  quasi  usunifnictum  con-  they  are  valued,  in  the  event  of  the 

stituit.  legatee  dying  or  undergoing  a  capitis 

deminutio.  The  senate  has  not  tnen, 
to  speak  strictly,  created  a  usufruct  of 
these  things,  for  that  was  impossible, 
but,  by  requiring  security,  has  estab- 
lished a  right  analogous  to  a  usufruct. 

D.  vii.  1.  3.  1  ;  D.  vii.  5.  1,  2,  3,  7. 

Properly  only  things  quce  in  uau  non  consumuntur  could  be 
the  subject  of  a  servitude  which  consisted  in  using  things  only  for 
a  time ;  but  as  things  quce  uau  consumuntur,  things  that  perish 
in  the  using,  are  things  that  may  for  the  most  part  be  easily 
replaced  by  similar  things  of  an  equal  quantity  and  quality,  the 
sen^tvsconsultwm  referred  to  in  the  text  (the  date  of  which  is 
uncertain,  but  is  probably  not  later  than  Augustus)  permitted 
that  things  quce  usu  consumuntur  should  be  made  subject  to  a 
kind  of  usufruct  by  which  they  might  be  consumed  at  once,  and 
then,  on  an  event  occurring  by  which  a  real  usufruct  would  have 
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expired,  that  ia,  the  death  or  capitis  deminutio  of  the  usufructuary, 
they  were  to  be  replaced  by  similar  tliin<^,  or,  wliat  effected  the 
same  object  in  a  different  way,  their  pecuniary  value  was  estimated 
on  the  commencement  of  the  quasi-usufruct,  as  it  is  termed,  and 
paid  at  its  expiration.  Ulpian  gives  the  following  as  the  terms 
ot*  the  senattisconsvltum  :  Ut  omnium  rerwm  qiias  in  cujuaque 
patrim^onio  esse  constaret,  ususfructus  legari  poasit,  (D.  vii. 
5.  1.) 

It  will  be  observed  that  the  text  includes  garments,  vestimenia, 
among  things  of  which  there  was  only  a  quasi-usufruct,  whereas 
the  Digest  twice  speaks  of  them  as  things  of  which  there  was  a 
real  usufruct.  (D.  vii.  1.  15.  4 ;  vii.  9.  9.  3.)  They  were,  in  fact, 
one  or  the  other  according  as  it  was  the  garments  or  their  value 
that  was  to  be  given  to  the  owner  of  the  nuda  proprietaa  at  the 
end  of  the  usufruct,  and  this  might  depend  on  the  intention  of 
the  parties  or  the  nature  of  the  materials. 

Satisdatur,  The  usufructuary  not  only  guaranteed  by  a 
stipulation  the  replacement  of  the  things  or  the  payment  of  their 
value,  but  he  procured  a  surety  ijidejussor)  to  guarantee  it  also. 
(D.  vii.  5.  8.) 

8.    Finitur    autem    ususfructus  8.  The  usufruct  is  terminated  by 

raorte  fructuarii  et  duabus  capitis  the  death  of  the  usufructuary,  by  two 

dcminutionibus,  maxima  et  media,  kinds  of    capitis  deminutio^  namely, 

et  non  utendo  per  modum  et  tern-  the  greatest  and  the  middle,  and  also 

pus.    Quoe  omnia  nostra  statuit  con-  by  not  being  used  according  to  the 

stitutio.    Item  finitur  ususfructus,  si  manner  and   during  the  time  fixed  ; 

domino  proprietatis   ab   usufructu-  all  which   points  have  been   decided 

ario  cedatur  (nam  extraneo  ceden-  by  our  constitution.     The  usufruct  is 

do  nihil  agitur) :  vel  ex  contrario  si  also   terminated  if  the  usufructuary 

fructuarius  proprietatem  rei  adqui-  surrenders  it  to  the  owner  of  the  pro- 

sierit,  quie  res  consolidatio  appella-  perty  (a  cession  to  a  stranger  would 

tur.     Eo  ampUus  constat,  si  sedes  not  have  this  effect)  ;  or,  conversely, 

incendio    coiisumptae    f  uerint    vel  by  the  usufructuary  acquiring  the  pro- 

etiam  terne  motu  aut  vitio  suo  cor-  perty,  which  is  called  consoUdation. 

ruerint,   extingui   usumfmctum    et  Again,  if  a  building  is  consumed  by 

ne  arese  quidem  usumfructum  de-  fire,  or  thrown  down  by  an  earthquake, 

beri.  or  falls  through  decay,  the  usufruct  of 

it  is  necessarily  extinguished,  nor  does 
there  remain  any  usufruct  due  even  of 
the  soil  on  which  it  stood. 

C.  iii.  33.  16.  pr.  and  1,  2  ;  Gal  ii.  30. 

The  text  points  out  five  ways  in  which  the  usufruct  would 
terminate.  1.  By  the  death  or  capitis  dcTiiinutio  of  the  usufruc- 
tuary. If  the  usufruct  belonged  to  a  city  or  corporation  which 
could  not  die,  it  lasted  for  a  hundred  years,  as  being  the  extreme 
length  of  the  duration  of  human  life.  (D.  vii.  1.  56.)  Previously 
to  Justinian  the  minima  capitis  deminutio  extinguished  a  usu- 
fruct (Paul.  Sent.  iii.  6.  29),  because  the  person  who  underwent  it 
was  not  the  same  person  in  the  eyes  of  the  law  after  undergoing 
it  as  ho  was  ]>efore ;  he  commenced  a  new  existence.  Justinian 
altered  the  law  in  this  respect  (C.  iii.  33.  16),  and  he  also  decided 
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a  question  which  had  divided  the  jurists,  whether  a  usufruct 
acquired  by  a  slave  or  a  filiusfamilias  terminated  on  the  death  of 
the  slave,  or  death  or  capitis  deminutio  of  the  son,  or  whether  it 
remained  for  the  benefit  of  the  master  or  father.  He  decided  that 
it  should  remain  until  the  master's  or  f ather  s  natural  or  civil  death, 
and  further,  that  in  the  case  of  a,filiib8famili(i8,  it  should  also  con- 
tinue for  his  benefit  after  his  f ather  s  death ;  so  that  the  father  had 
the  usufruct  for  his  .life,  and  then  the  son,  if  he  survived  the 
father,  had  it  for  his  life.     (C.  iii.  33.  16,  17.) 

2.  Non  utendo  per  modum  et  tempus.  Secondly,  the  usu- 
fructuary might  lose  the  usufruct  by  not  using  it  in  the  way  agreed 
on  by  the  parties  during  the  time  fixed  by  law.  The  usufructuary 
might,  for  instance,  have  the  use  of  a  fundus  for  the  summer,  and 
if  he  used  it  only  during  the  winter  he  would  not  use  the  usufruct 
of  the  fundus  in  the  way  it  was  given  him,  and  this  was  equivalent 
to  not  using  it  at  all ;  and  if  he  did  not  exercise  his  right  at  any 
period  previous  to  the  time  fixed  by  law  as  that  when  the  usufruct 
became  extinct  by  non-usage,  his  right  was  gone.  This  time  was, 
under  the  old  law,  one  year  when  the  usufruct  afiected  moveables, 
and  two  years  when  the  usufruct  affected  immoveables.  If  this 
period  elapsed  without  the  right  being  exercised,  the  owner  of  the 
nuda  proprietas  gained  the  usufruct  by  usucapion.  Justinian 
altered  this  by  fixing  three  years  as  the  time  for  moveables,  and 
ten  or  twenty  years  for  immoveables,  according  as  the  person 
afiected  was  present  or  absent.  (See  Tit.  6. 1.)  The  usufructuary 
was  placed  so  far  in  the  position  of  an  owner  of  a  thing,  that  it 
required  the  same  length  of  time  to  make  him  lose  the  usufruct 
as  it  did  to  make  the  owner  lose  the  property.  Hence  it  is  said 
in  the  Code  (iii.  33.  16.  1)  that  he  was  not  to  lose  the  usufruct 
unless  talis  exceptio  (i.e.  oi  uauca,pion)  usufructuario  opponxitur, 
qucB  etiam  si  dominium  vindicaret  posset  eum  prcesentem  vel 
absentem  excludere. 

Non-usage  and  capitis  deminutio  only  afiected  rights  already 
commenced  ;  and  in  order  to  avoid  their  eflfects  the  usufruct  was 
often  given  by  legacy  in  singulos  annos,  vel  menses,  vel  dies.  As 
a  new  usufruct  thus  began  each  year,  month,  or  day,  there  could  be 
no  non-usage  for  a  longer  time  than  the  duration  of  each  usufruct, 
and  capitis  dem^inutio  only  affected  the  usufruct  existing  at  the 
time  it  was  undergone.     (D.  vii.  4.  1.  3,  28.) 

3.  Si  domino  cedatur.  Thirdly,  usufruct  was  lost  if  it  was 
surrendered  to  the  owner  of  the  nuda  proprietas.  The  word 
cedere  belong,  in  the  corresponding  passage  of  Gains,  to  the  in 
jure  cessio,  the  fictitious  suit  by  which  personal  servitudes  were 
given  up  in  the  time  of  Gains.  This  mode  of  giving  up  servitudes 
to  the  dominus  being  obsolete,  less  technical  words  would  be  more 
appropriate  in  the  fcext.  The  usufructuary  could  not  transfer  the 
usufruct  toanother,  because  the  usufruct  attached  to  him  personally, 
and  was  to  terminate  by  his  dcatli  or  capitis  deminutio,  and  not 
by  that  of  a  stranger.    He  could  allow  another  to  exercise  his  right 
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of  taking  the  fruits  until  he  himself  died  or  lost  the  servitude,  but 
this  did  not  make  that  person  the  owner  of  the  usufruct. 

4,  5.  The  two  other  modes  by  which  a  usufruct  might  be  lost, 
viz.  (4)  consolidatio,  when  the  usufruct  was  extinguished,  quia 
res  sua  Tiemini  seroit,  and  (5)  the  thing  being  consumed,  that  is, 
either  really  perishing,  or  having  its  substantia  altered,  need  no 
explanation. 

Of  course,  if  a  usufruct  was  made  conditionally,  or  for  a 
limited  time,  it  expired  when  the  condition  was  accomplished  or 
the  time  ended. 

Apart  from  the  modes  of  extinction  by  death  and  capitis  demi- 
nutio  peculiar  to  ususfructus  and  usus,  servitudes  generally  were, 
in  the  time  of  Justinian,  extinguished  in  much  the  same  way  as  the 
particular  servitude  of  usufruct,  viz. :  1.  By  the  destruction  of  the 
thing — the  res  dominans  or  the  res  serviens.  2.  By  the  owner  of 
the  res  serviens  becoming  owner  of  the  res  dominant,  or,  in  case  of 
personal  servitudes,  by  Sie  usufructuary  or  usuary  acquiring  the 
remainder  of  the  proprietas.  3.  By  the  surrender  of  the  servitude 
to  the  owner  of  the  res  doTtiinans  either  by  agreement  or  by 
permitting  something  that  destroys  the  servitude.  (D.  viiL  6.  8.) 
4.  By  the  expiration  of  the  period  during  which  the  duration  of 
the  servitude  has  been  limited  by  the  creator.  5.  Lastly  by  non- 
usage,  there  being,  however,  a  remarkable  difference  in  this  re- 
spect between  servitudes  rusticorura  prcedioru/m  and  servitudes 
urbanorum  prcediorv/m ;  for  as  the  possession  of  the  former  was 
not  continuous,  that  is,  the  right  was  not  always  being  exercised, 
the  mere  non-usage  of  the  right  during  the  time  fixed  by  law  ex- 
tinguished it ;  but  as  the  possession  of  the  servitudes  v/rbanorum 
prcediorum  was  continuous,  it  was  necessary  that  the  owner  of  the 
res  serviens  should  do  something  to  break  the  possession,  or,  as  it 
was  termed  by  the  iurists,  usucapere  libertatera  (D.  viii  2.  6),  ie. 
to  commence  the  liberation  of  the  res  sermens,  as,  for  instance, 
to  turn  a  stillicidium  away  from  his  premises  ;  and  if  this  was 
acquiesced  in  during  the  time  fixed  by  law,  that  is  two  years  before 
Justinian,  and,  after  the  changes  introduced  by  Justinian,  ten  or 
twenty  years  according  as  the  parties  were  or  were  not  in  the  same 
province,  the  owner  oi  the  res  dominans  could  not  afterwards 
claim  his  servitude. 

4.  Gum  autem  finitus  fuerit  ubub         4.  When  the  asnfruot  is  ended,  it 

fnictuB,  revertitur  scilicet  ad  pro-  reverts  to  the  property ;  and  the  per- 

prietatem  et  ex  eo  tempore  nudee  son  who  had  the  bare  ownership  be- 

Eroprietatis  dominus  incipit  plenajn  gins  thenceforth  to  have  full  power 

abere  in  re  potestatem.  over  the  thing. 

Some  texts  have  jinitus  fuerit  totus  ususfructus ;  for  as  the 
usufruct  was  divisible,  portions  of  it  might  exist,  and  yet  other 
portions  have  reverted  to  the  owner  of  the  nuda  proprietas.  It 
may  be  remarked  that  if  two  persons  had  a  joint  interest  in  the 
same  usufruct,  and  the  usufruct  was  divided  between  them,  when 
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one  died,  his  snare  went,  not  to  the  owner  of  the  nuda proprietas, 
but  to  his  co-proprietor :  inter  fructuarios  est  jus  accrescendi, 
(D.  vii.  2.  1.  pr.) 


Tit.  V.    DE  USU  ET  HABITATIONE. 

lisdem  istis  niodis,  quibus  usiis-  A  naked  use  is  constituted  in  the 

fructuB  coustituitur,    etiam    nudus     same  ways  as  the  usufruct ;  and  is  ter- 
usus  constitui  solet,  iisdemque  iUis    minated  in  the  aasne  ways  in  which 
modis  finitur,  quibus  et  ususfructus    the  usufruct  abo  ceases, 
desinit. 

D.  viL  1.  3.  3. 

The  use  was  a  portion  of  the  usufruct.  The  person  to  whom 
this  right  was  given  could  use  the  thing,  but  not  take  any  of  its 
fruits.  He  had  the  nudus  usus  (D.  vii.  8.  1),  the  bare  use  of  the 
thing,  and  enjoyed  all  the  advantages  he  could  obtain  from  the 
use  ;  but  he  could  avail  himself  of  nothing  which  the  thing  pro- 
duced. He  could  not,  like  the  usufnictuary,  let,  sell,  or  give  the 
exercise  of  his  right,  for  he  was  excluded  from  taking  what  were 
termed /ruc^its  c^viles,  as  much  as  from  taking  fructus  naturales. 
The  jurists,  however,  modified  in  some  degree  the  rigour  of  this 
principle ;  and  the  owner  of  the  use  was  allowed,  in  cases  where 
the  right  would  otherwise  have  produced  no  benefit  whatever,  or 
where  it  seemed  right  to  put  a  favourable  interpretation  on  the 
wording  of  a  testament,  to  take  as  much  of  certain  kinds  of  pro- 
duce as  was  sufficient  for  his  daily  wants. 

1.  Minus  auteiu  sciHcet  juris  in  1.  But,  of  course,  the  right  of  use 

USU  est  quam  in  usufructu.     Nam-  is  less  extensive  than  that  of  usufaruct ; 

que    is,    qui    fundi    nudum    usum  for  he  who  has  the  naked  use  of  lands, 

habet,   nihil  ulterius   habere  intel-  is  not  understood  to  have  anything 

legetor,  quam  ut  oleribus,    pomis,  more  than  the  right  of  taking  herbs, 

floribuB,  feno,  stramentis,  lignis  ad  fruit,  flowers,  hay,  straw,  and  wood, 

usum  cottidianum  utatur :  in  eoque  suflicient  for  his  daily  supply.     He  is 

f  undo  hactenus  ei  morari  Hcet,  ut  pennitted  to  estabHsh  himself  upon  the 

neque   domino   fundi  molestus    sit  land,  so  long  as  he  neither  annoys  the 

neque  his,   per  quos  opera  rustica  owner  nor  hinders  those  who  are  en- 

fiunt,  impedimento  sit :  nee  ulli  alii  gaged  in  the  cultivation  of  the  soil, 

jus,   quod    habet,   aut  vendere  aut  He   cannot  sell,   or  let,  or  give  gra- 

locare  aut  gratis  concedero  potest,  tuitously  his  right  to  another,  whUe  a 

cum    is,    qui   usumfructuni    habet,  usufructuary  may  do  all  these  things. 
potest  haec  omnia  facere. 

1).  vii.  8.  10.  4;  D.  vii.  8.  12.  1 ;  D.  vii  8.  11. 

The  jurists  differed  as  to  the  fructiis  of  which  a  certain  daily 
supply  might  be  taken,  and  as  to  whether  it  was  necessary  that 
they  should  be  consumed  on  the  spot.  (D.  vii.  8.  10.  1  ;  D.  vii. 
8. 12. 1 ;  D.  vii.  8. 15.)  The  station  of  the  usiiarius  and  the  abund- 
ance of  the  fruits  W(;uld  make  a  diHercnce  in  particular  cases. 

The  usuaria^s  could  prevent  the  owner  as  well  as  any  one  else 
from  coming  on  land  suhjcct  to  a  //.sv/.s'.  except  for  the  purpose  of 
cultivating  it. 

K  2 


132  LIB.  II.     TIT.  V. 

Aut  gratia  concedere.  There  would  be  a  sort  of  frwctus  in 
being  able  to  gratify  the  wish  of  giving  and  of  conferring  a  favour, 
instead  of  receiving  a  price. 

2.  Item  is,  ^ui  eedium  nsom  2.  He  who  has  the  use  of  a  house, 
habet)  hactenus  juris  habere  Intel-  has  a  right  over  it  to  the  extent  of 
legitur,  ut  ipse  tantum  habitet,  nee  inhabiting  it  himself ;  he  cannot  trans- 
hoc  jus  ad  alium  transferre  potest :  fer  this  right  to  another  ;  and  it  is  not 
et  vix  receptum  videtur,  ut  hospi-  without  hesitation  that  it  has  been 
tern  ei  recipere  liceat  et  cum  uxore  thought  allowable  that  he  should  re- 
•sua  liberisque  suis,  item  libertis  nee  ceive  a  guest  in  the  house,  and  hve 
non  aliis  liberis  personis,  quibus  non  in  it  with  his  wife  and  children,  and 
minus  quam  servis  utitur,  habitandi  freedmen,  and  other  free  persons  who 
jus  habeat  et  convenienter,  si  ad  may  be  attached  to  his  service  no  less 
mulierem  usus  sedium  pertineat,  than  his  slaves  are  ;  and  that  a  wife,  in 
oume  marito  habitare  ei  Hceat.  the  same  way,  if  it  is  she  who  has  the 

use  of  a  house,  may  live  in  it  with  her 
husband. 

D.  vii.  8.  2. 1 ;  D.  viL  8.  4,  6,  a 

The  usuarius  had  the  use  of  the  whole  thing,  and  the  owner 
could  not  make  use  of  any  part  not  used  by  the  usuarius,  (D. 
vii.  8.  22. 1.)  So,  too,  the  right  of  usus  was  indivisible,  and  could 
not  be  given  in  detached  portions,  as  that  of  usufruct  could  be,  to 
different  persons.  (D.  vii.  8.  19.)  But  one  person  could  have 
the  use,  and  another  the  usufruct  of  the  same  thing.  (D.  vii.  8. 
14.  .3.) 

The  doubt  expressed  in  the  text  had  long  ago  been  set  at  rest, 
and  it  was  settled  that  the  wife  or  the  husband  might  use  the 
thing  of  which  the  use  was  given  to  the  other.  (D.  vii.  8.  4.  1 ; 
D.  vii.  8.  9.) 

3.  Item  is,  ad  quern  servi  usus  3.  So,  too,  he  who  has  the  use  of 
pertinet,  ipse  tantum  operis  atque  a  slave,  has  only  the  right  of  himself 
ministerio  ejus  uti  potest :  ad  alium  using  the  labour  and  services  of  the 
vero  nullo  mode  jus  suum  transferre  slave  :  for  he  is  not  permitted  in  any 
ei  concessum  est.  Idem  scilicet  juris  way  to  transfer  his  right  to  another, 
est  et  in  jumento.  And  it  is  the   same    with  regard  to 

beasts  of  burden. 

D.  vii.  a  12.  6,  6. 

4.  Sed  si  pecoris  vel  ovium  usus  4.  If  the  use  of  cattle  or  sheep  is 
legatus  fuerit,  neque  lacte  neque  given  as  a  legacy,  the  person  who  has 
agnis  neque  lana  utetur  usuarius,  the  use  cannot  take  the  milk,  the 
quia  ea  in  fructu  sunt.  Plane  ad  lambs,  or  the  wool,  for  these  are 
stercorandum  agrum  suum  pecoribus  among  the  fruits.  But  he  may  cer- 
uti  potest.  tainly  make  use  of  the  animals    to 

manure  his  land. 

D.  viL  8.  12.  2. 

As  a  flock  was  hardly  of  any  use  if  a  person  might  not  take 
any  of  the  fructus,  the  iLSuarins  was  allowed  to  have  a  little  milk 
(viodicum  lac)  when  the  tvsius  had  been  constituted  in  a  way  to 
admit  of  a  favourable  interpretation.     (D.  vii.  8.  12.  2.) 
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5.  Sed  si  cni  habitatio  legata 
sivo  aliquo  inodo  coiistituta  sit, 
neque  nsiis  videtur  nequc  ususfruc- 
tus,  sed  quasi  proprium  aliquodjus. 
Quson  habitationem  habentibus  prop- 
ter rerum  utilitatem  secundum  Mar- 
celli  sententiam  nostra  decisione 
promulgata  permisimus  non  solum 
in  ea  degere,  sed  etiam  aliis  locare. 


5.  But  if  the  right  of  habitation  is 
given  to  any  one,  either  as  a  legacy 
or  in  any  other  way,  this  does  not 
seem  a  use  or  a  usufruct,  but  a  right 
that  stands  as  it  were  by  itself.  From 
a  regard  to  what  is  useful,  and  con- 
formably to  an  opinion  of  Marcellus, 
we  have  pubHshed  a  decision,  by 
which  we  have  permitted  those  who 
have  this  right  of  habitation,  not  only 
themselves  to  inhabit  the  place  over 
which  the  right  extends,  but  also  to 
let  to  others  the  right  of  inhabiting  it. 

D.  vii.  8.  10.  pr. ;  C.  iii.  33. 

The  jurists  had  doubted  whether  habitatio  was  to  be  considered 
a  distinct  servitude  (D.  vii  8.  10.  pr.),  which  Justinian  here  pro- 
nounces it  to  be.  So  far  as  it  differed  from  the  use,  or,  after 
Justinian  gave  the  power  of  letting  the  house,  from  the  usufruct, 
of  the  house,  it  perhaps  differed  by  being  an  occupation  allowed 
as  a  fact  rather  than  as  a  right,  if  this  is  the  meaning  of  Modes- 
tinus  when,  in  speaking  of  a  legacy  of  habitatio  given  in  singuloa 
annos  aut  menses,  he  says,  potius  in  facto  quam  injure  consistit 
(D.  iv.  5.  10.)  It  did  not  cease  by  non-usage  or  by  capitis 
dcTninutio.     (D.  vii.  8.  10.  pr.) 


6.  HsBC  de  servitutibus  et  usu- 
fructu  et  usu  et  habitatione  dixisse 
sufficiat.  De  hereditate  autem  et 
de  obligationibus  suis  locis  propone- 
mus.  Exposuimus  summatim,  qui- 
bus  modis  jure  gentium  res  ad- 
quimntur :  modo  videaraus,  quibus 
modis  legitime  et  civili  jure  ad- 
quiruntur. 


6.  Let  it  suffice  to  have  said  thus 
much  concerning  servitudes,  usufruct, 
use,  and  habitation.  We  shall  treat 
of  inheritances  and  obhgations  in  their 
proper  places.  We  have  already  briefly 
explained  how  things  are  acquired  by 
the  law  of  nations  ;  let  us  now  ex- 
amine how  they  are  acquired  by  statute 
and  the  civil  law. 


Before  quitting  the  subject  of  servitudes  it  is  proper  to  observe 
that,  besides  the  possessory  interdicts  by  which  the  possession  of 
servitudes  was  secured,  there  were  two  real  actions  by  which  a 
claim  was  made  with  regard  to  a  servitude.  By  the  one  (actio  in 
rem  confessoria),  the  owner  of  the  servitude  claimed  to  have  his 
servitude  protected,  and  the  right  to  it  pronounced  to  be  his, 
against  any  one  who  attempted  to  disturb  him  in  his  quasi-pos- 
session, or  disputed  his  right.  By  the  other  (actio  in  rem  nega- 
toria),  the  owner  of  a  thing  over  whicli  another  person  claimed  or 
exercised  a  servitude  himself  claimed  to  have  this  thing  pronounced 
free  from  the  servitude.  It  might  seem  as  if  this  was  rather  a 
defence  to  an  action  for  the  servitude  than  itself  a  real  action. 
But  it  was  considered  a  substantive  and  independent  action, 
because  the  owner  of  the  dominium  thereby  vindicated  his  claim 
to  a  portion  of  it,  namely,  to  the  servitude  which  it  was  attempted 
to  detach  from  the  ownership.     (See  Book  iv.  Tit.  6.  2.) 

Justinian  now  returns  to  the  examination  of  the  modes  in 
which  things  are  acquired,  and  the  sixth  Title  would  properly 
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follow  the  latter  part  of  the  first.  Before,  however,  we  leave  the 
subject  oljura  in  rem  falling  short  of  ownership,  we  must  notice 
three  other  kinds  of  such  jwra  in  rem  besides  servitudes,  of  which 
the  Institutes  here  make  no  mention.  These  are  the  jus  efm/phy- 
ieuticariv/niy  the  jus  auperjiciariumy  and  the  jvs  pignoris. 

The  exact  time  when  servitudes  first  became  a  part  of  Boman 
law  is  not  easy  to  discover.  The  Twelve  Tables  determine  the 
width  of  a  way,  but  there  is  nothing  to  show  that  this  was  intended 
to  regulate  the  width  of  a  way  to  which  one  person  had  a  right 
over  the  land  of  another.  However,  the  nature  of  servitudes 
makes  it  almost  certain  that  they  must  have  very  early  been 
recognised  by  law ;  and,  at  any  rate,  we  learn  that  they  were  so 
long  before  the  end  of  the  Republic.  The  period  at  which  the 
three  jura  in  rem.,  which  we  have  just  named,  were  established 
as  a  part  of  law,  can  be  ascertained  more  readily.  The  first, 
the  jus  em^phyteuticariuniy  though  based  on  an  institution  of  the 
civil  law,  yet  only  assumed  its  peculiar  character  in  the  time 
of  the  Lower  Empire  ;  the  two  others  owed  their  existence  to  the 
praetors. 

The  jus  emphyteuticarivmi,  or,  fits  it  is  more  generally  called, 
emphyteusis  (see  Book  iii.  Tit.  24.  3),  was  the  right  of  enjoying 
all  the  fruits,  and  disposing  at  pleasure,  of  the prceaium  of  another, 
subject  to  the  payment  of  a  yearly  rent  (pensio,  or  canon)  to  the 
owner.  Formerly  the  lands  of  the  Roman  people,  of  municipalities, 
or  the  college  of  priests,  used  to  be  let  for  diflerent  terms  or  years, 
sometimes  for  a  short  term,  such  as  that  of  five  years,  sometimes 
for  a  term  amounting  almost  to  a  perpetuity,  under  the  name  of 
agri  vectigales.  (Gai.  iii.  145.)  Afterwards,  not  only  the  lands 
but  also  the  houses  of  private  individuals  were  let  in  a  similar 
manner,  and  these  lands  and  houses  so  let  were  termed  prcedia 
efmphyteutica/ria  (C.  xi.  58.  61),  a  name  arising  from  there  being 
a  new  ownership,  or  what  almost  amounted  to  an  ownership,  en- 
grafted (eV,  <t>vT€va))  on  the  real  dom/iniv/m.  Alongside  this  new 
tenure  still  continued  the  letting  by  the  state  of  agri  vectigales. 
Either  shortly  before,  or  in  the  time  of  Justinian,  the  two  rights, 
that  relating  to  the  agri  vectigales,  and  that  of  emphyteusis, 
.were  united  under  the  common  name  oiF  em^phyteusis,  and  subjected 
to  particular  regulations. 

Both  lands  and  buildings  could  be  subject  to  em^phyteusis, 
(Nov.  vii.  3.  1.  2.)  The  emphyteuta,  as  the  person  who  enjoyed  the 
right  was  termed,  besides  enjoying  all  the  rights  of  a  usufructuary, 
could  dispose  of  the  thing,  or  rather  of  his  rights  over  it,  in  any 
way  he  pleased  (Nov.  vii.  3.  2),  except  that  the  dominus  had  a 
right  of  pre-emption  ;  or,  if  he  did  not  exercise  tliis  right,  he  had  a 
fine  on  the  transfer  of  not  more  than  2  per  cent,  on  the  purchase- 
money.  (C.  iv.  66. 3.)  The  em^phyteuta  could  create  a  servitude  over 
the  thing  or  mortgage  it  (D.  xiii.  7.  16.  2) ;  he  had  a  real  action 
(which,  however,  was  said  to  be  a  utilis  vindication  because  he  was 
not  the  owner,  but  only  in  the  place  of  one)  to  defend  or  assert 
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his  rights :  and  at  his  death  his  right  was  transmitted  to  his  heirs. 
(Nov.  vii.  8.)  He  was  obliged  to  pay  his  pensio  under  any  circum- 
stances, whether  he  actually  benefited  by  his  anphyteusia  or  not, 
and  could  be  expelled  if  the  pensio  was  three  years  in  arrear. 
(C.  iv.  66.  1.)  He  was  also  bound  to  use  the  thing  over  which 
his  right  extended,  so  that  it  wets  not  deteriorated  in  value  at  the 
time  his  right  expired.     (Nov.  vii.  3.  2.) 

The  right  of  superficies  was  almost  identical  with  that  of 
emphyteusis,  but  applied  only  to  the  superficies,  that  is,  things 
built  on  the  ground,  not  to  the  ground  itself.  It  was  the  right  of 
disposing  freely  of  a  building  erected  on  another  man's  soil  without 
destroying  it,  subject  to  the  payment  of  a  yearly  rent.  (D.  vi.  1. 74.) 
It  must  have  been  the  creation  of  the  jvs  prcetoriwm  at  a  time 
when  there  was  nothing  like  the  emphyteusis  of  buildings,  and 
when  it  was  only  lands  that  were  let  as  agri  vectigales.  The 
rights  and  duties  of  the  superficiarius,  the  person  who  enjoyed 
the  right,  may  be  gathered  from  those  of  the  CTaphyteuta. 

The  jus  pignoris  was  the  right  given  to  a  creditor  over  a  thing 
belonging  to  another,  in  order  to  secure  the  payment  of  a  debt. 
When  the  thing  over  which  the  right  was  given  passed  into  the 
possession  of  the  creditor,  the  right  of  the  creditor  was  expressed 
Dy  the  word  pignus ;  when  the  thing  remained  in  the  hands  of 
the  debtor,  the  right  of  the  creditor  was  expressed  by  hypotheca. 
Sometimes  only  one  or  more  particular  things  were  under  a 
hypotheca,  sometimes  all  the  property  of  the  debtor.  The  right 
or  the  creditor  extended  only  to  the  amount  of  his  debt,  but  all 
the  thing  pledged  was  subject  to  his  claim.  The  right  might  be 
created  by  the  mere  agreement  of  the  parties,  without  any  handing 
over  or  tradition  of  the  thing  pledged  to  the  creditor.  (C.  viu. 
17.  2.  9.)  Sometimes  the  right  was  created  by  a  magistrate,  who 

ijave  execution  to  a  creditor  by  this  means ;  and  in  many  cases  the 
aw  created  what  was  called  hypotheca  tacita  over  the  property, 
as,  for  instance,  over  the  property  of  a  tutor,  in  favour  of  the 
pupil,  and  over  the  property  of  a  husband,  that  the  dos  of  the 
wife  might  be  restored. 

Tlie  creditor  had  the  right  (1)  of  selling  (D.  xx.  5)  or  pledging 
(C.  viii.  24)  the  thing  pledged  ;  (2)  of  satisfying  his  own  claim 
before  that  of  any  one  else  out  of  the  proceeds  of  the  sale,  or  of 
the  money  obtained  by  pledging  the  thing ;  (3)  of  having  himself 
constituted  owner  of  the  thing  if  no  purchaser  could  be  found 
for  it.  The  creditor  could  not  be  deprived  even  by  agreement 
of  his  power  of  sale.  Justinian  enacted  that,  unless  the  parties 
otherwise  agreed,  the  sale  should  take  place  not  sooner  than  two 
years  after  notice  to  pay,  and  in  two  years  more,  if  no  purchaser 
could  be  found,  the  creditor  could  be  declared  the  owner.  (Tit.  8. 
1  note.)  (4)  Of  bringing  a  real  action  (termed  the  actio  quasi- Ser- 
viana)  against  any  third  person  who  unlawfully  detained  the  thing 
pledged  to  him,  or,  if  he  had  only  a  hypotheca,  against  the  borrower 
to  put  him  in  possession  of  the  thing  pledged.    (Bk.  iv.  Tit.  6.  7.) 
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If  the  same  thing  was  pledged  to  different  creditors,  the  one 
to  whom  it  was  first  pledged  had  generally  a  preference,  potior 
tempore,  potior  jure.  But  there  were  certain  hypothecce  which 
had  special  privileges  attached  to  them,  and  which  had  a  first 
claim  on  the  property  of  the  debtor,  such  as  the  hypotheca  of  the 
fiscus  or  imperial  treasury  for  the  payment  of  taxes  (C.  iv.  46. 1), 
and  that  of  a  wife  for  her  doe  (Bk.  iv.  Tit.  6.  29  ;  C.  viii.  14.  12) ; 
and  hypothecce  which  were  created  by  an  instrument  signed  by 
three  substantial  witnesses  had  a  preference  over  others  by  a  con- 
stitution of  Leo.     (C.  viii.  18.  11.) 

Gains  speaks  of  an  older  form  of  giving  pledge,  the  contractv^ 
fiducioB,  by  which  the  full  property  in  the  thing  pledged  was  made 
over  to  the  creditor  by  mancipatio  or  in  jure  cessio,  the  debtor 
being  entitled  to  a  reconveyance  if  he  paid  the  debt ;  but  this  was 
obsolete  in  the  time  of  Justinian.     (Gai.  ii.  59,  60.) 


Trr.  VI.    DE  USUCAPIONIBUS    ET    LONGI   TEMPORIS 

POSSESSIONIBUS. 

Jure  oivili    oonstitutum  fuerat,  By  the  civil  law  it  was  provided 

nt,  qui  bona  fide  ab  eo^  qui  dominus  that  if  any  one  by  purchase,  gift,  or 
non  erat,  cum  crediderit^  eum  do-  any  other  legal  means,  had  bona  fide 
minum  esse,  rem  emerit  vel  ex  received  a  thing  from  a  person  who 
donation e  ahave  qua  justa  causa  was  not  the  owner,  but  whom  he 
acceperit,  is  eam  rem,  si  mobilis  thought  to  be  so,  he  should  acquire 
erat,  anno  ubique,  si  immobilis,  this  thing  by  use  ii  he  held  it  for  one 
biennio  tantum  in  Italico  solo  usu-  year,  if  it  was  a  moveable,  wherever 
capiat,  ne  rerum  dominia  in  incerto  it  might  be,  or  for  two  years,  if  it  was 
essent.  Et  cum  hoc  placitum  erat,  an  inmioveable,  but  this  only  if  it  was 
putantibus  antiquiorious,  dominis  in  the  solum  ItcUicum ;  the  object  of 
sufficere  ad  inquirendas  res  snas  this  provision  being  to  prevent  the 
prsBfata  tempora,  nobis  melior  sen-  ownership  of  things  remaining  in  un- 
tentia  resedit,  ne  domini  maturius  certainty.  Such  was  the  decision  of 
8uis  rebus  defraudentur  neque  certo  the  ancients,  who  thought  the  times 
loco  beneficium  hoc  concludatur.  we  have  mentioned  sufficient  for 
Et  ideo  constitutionem  super  hoc  owners  to  inquire  after  their  property ; 
promulgavimus,  qua  cautum  est,  ut  but  we  have  come  to  a  much  better 
res  quidem  mobiles  per  triennium  decision  from  a  wish  to  prevent  owners 
usucapiantur,  immobiles  vero  per  being  despoiled  of  their  property  too 
longi  temporis  possessionem,  id  est  quickly,  and  to  prevent  the  benefit  of 
inter  prsesentes  decennio,  inter  ab-  tnis  mode  of  acquisition  being  confined 
sentes  \dginti  annis  usucapiantur  et  to  any  particular  locality.  We  have 
his  modis  non  solum  in  Italia,  sed  accordingly  published  a  constitution 
in  omni  terra,  quee  nostro  imperio  providing  that  moveables  shall  be  ac- 
gubematur,  dominium  rerum  justa  quired  by  a  use  extending  for  three 
causa  possessionis  prsecedente  ad-  years,  but  immoveables  by  the  *  pos- 
quiratur.  session  of  long   time,*  that    is,    ten 

years  for  persons  present,  and  twenty 
for  persons  absent ;  and  that  by  these 
means,  provided  a  just  cause  of  pos- 
session precede,  the  ownership  of 
things  may  be  acquired,  not  only  in 
Italy,  but  in  every  country  subject  to 
our  empire. 

Gat.  ii.  42-44 ;  D.  xli.  3.  1 ;  C.  \di.  36. 
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The  subject  of  possessio  is  only  treated  indirectly  in  the  In- 
stitutes, and  it  is  necessary  to  have  a  general  conception  of  the 
meaning  of  the  term  before  proceeding  to  examine  the  mode  of 
acquiring  propeiiy  called  usucapion. 

By  possessio  is  meant  primarily  mere  detention,  i.e.  the  physi- 
cal apprehension  of  a  thing.  If  the  possessor  adds  the  intention 
(animus)  of  holding  the  thing  as  his  own  and  of  exercising  over  it 
all  the  rights  of  an  owner,  then  he  has  legal  possession  of  it  as 
opposed  to  the  mere  physical  possession  involved  in  a  simple  de- 
tention. When  a  person  had  legal  possession  of  a  thing,  he  was 
protected  in  his  possession  against  any  one  wjio  had  not  a  better 
title  to  possess,  and  in  order  to  protect  him  the  prsetor  granted  him 
an  interdict.  If  his  possession  was  not  founded  on  force  or  fraud, 
and  had  been  acquired  by  a  legal  mode  of  acquisition,  then  it 
ripened,  after  a  length  of  time  laid  down  by  law,  into  full  owner- 
ship, and  the  process  by  which  the  change  was  effected  was  tenned 
usacapio.  Thus  the  meaning  of  the  term  legal  or  juristical 
possession,  the  protection  of  the  rights  of  the  possessor  by  in- 
terdicts, and  the  transmutation  under  certain  circumstances  of 
posseasio  into  ownership  by  the  lapse  of  time,  are  the  three  main 
points  on  which  attention  has  to  be  fixed  in  examining  the  sub- 
ject pf  possessio. 

The  two  requisites  of  legal  possession  are  briefly  summed  up 
in  the  words  detentio  and  aniraua.  The  detention  of  a  corporeal 
thing  means  such  a  holding  of  it  as  enables  the  person  detaining 
to  deal  with  the  thing  at  his  pleasure.  Thus  a  person  who  enters 
on  part  of  a  piece  of  land  has  detention  of  the  whole  because  it  is 
at  his  pleasure  to  go  to  any  part  of  it.  A  person  who  has  the  key 
of  a  granary  has  the  means  of  going  into  the  granary.  The  ani- 
7nu8  means  the  intention  of  the  possessor  to  hold  the  thing  possessed 
as  his  own,  and  not  as  a  borrower  holds  the  thing,  for  the  latter 
holds  it  avowedly  as  belonging  to  another  (alieno  nomine). 

When  a  person  was  in  possession  of  a  thing  physically,  but 
without  iheanimtis possidendi.Sifi&horTOweT  would  be  of  the  thing 
lent,  he  was  said  not  to  possess  it,  but  to  be  in  possession  of  it,  non 
possidety  est  tantum  in  possessione  (D.  xli.  2.  10) ;  and  a  person 
merely  in  possession  was  not  protected  by  interdicts.  The  Roman 
jurists  contrast  natural  with  civil  possession,  and  in  natural  posses- 
sion they  include  the  two  cases  of  a  possessor  not  possessing  bona 
fide  and  ex  justa  causa  and  a  person  in  possessione,  while  by  civil 
possession  they  mean  such  a  possession  as  was  capable  of  trans- 
mutation by  usucapion,  that  is,  was  bona  fide  and  exjusta  causa. 

The  edict  fixed  certain  cases  in  which  the  praetor  would  himself 
at  once  give  a  decision  and  pronounce  what  was  to  be  done  without 
sending  the  case  to  be  examined  by  a  judex,  and  the  order  of  the 
prsetor  thus  given  was  called  an  interdict.  (See  Bk.  iv.  Tit.  15.) 
What  was  termed  an  interdictum  retinendce  possessionis  was 
granted  to  a  person  whose  possession  had  been  disturbed  or 
threatened  with  disturbance,  and  an  interdictv/m  recuperandoe 
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possessionia  was  grantred  to  a  person  who  had  been  forcibly  ejected 
from  his  possession.  Whenever  a  person  possessed  a  thing  as  a 
matter  of  fact,  with  the  intention  of  treating  it  as  if  he  was  the 
owner,  that  is,  as  if  it  belonged  to  him,  the  possessor  had  a  right 
to  the  interdicts  that  protected  his  possession.  But*  it  was  only 
when  the  possession  was  bona  fide  and  ex  justa  causa  4iiat  the 
operation  of  usucapion  would  transmute  his  possession  into  owner- 
ship :  that  is,  the  possessor  must  have  commenced  his  possession, 
thinking  he  had  a  real  right  to  possess,  and  have  acquired  it  by 
a  recognised  legal  method  of  acquiring  property.  A  possessio 
which  was  commenced  under  these  circumstances  was  changed 
into  dominium  by  lapse  of  time,  and  the  time  required,  as  fixed  by 
the  law  of  the  Twelve  Tables,  was  two  years  if  the  thing  possess^ 
was  an  immoveable,  and  one  year  if  it  was  a  moveable.  The 
operation  of  usucapion  was  of  the  greatest  importance  in  the  sys- 
tem of  Boman  law.  Things  that  being  res  niancipi  ought  to 
have  been  conveyed  by  mancipation,  but  had  been  conveyed  with- 
out the  necessary  ceremony,  were  not  legally  passed  in  ownership 
to  the  person  to  whom  they  were  nominally  conveyed.  But  the 
very  short  time  requisite  for  the  operation  of  usucapion  quickly 
changed  the  possession  into  dominivmi,  and  thus  ended  the  separa- 
tion of  the  legal  and  beneficial  interests.  And,  generally,  vfhen 
the  praetor  gave  the  possession  of  property  where  he  could  not  by 
strict  law  give  the  ownership,  that  is,  when  he  exercised  his  equit- 
able jurisdiction,  the  operation  of  usucapion  soon  converted  the 
possessor  bonorum  into  the  full  legal  dorainus. 

In  order  that  the  ownership  of  a  thing  should  be  acquired  by 
usucapion,  it  was  of  course  necessary  that  the  thing  itself  should 
be  susceptible  of  being  held  in  dominio.  There  was  no  owner- 
ship possible,  for  instance,  in  the  case  of  the  solum  provinciahy 
and,  therefore,  no  usucapion.  The  emperor  or  the  people  were 
owners  of  the  soil,  and  the  actual  occupier  of  land  in  the  provinces 
could  not  be  the  owner ;  he  could  only  be  protected  in  the  posses- 
sion of  it ;  and  the  praetors  protected  his  possession  against  the 
claim  of  any  one  asserting  himself  to  be  the  rightful  possessor,  by 
permitting  the  possessor,  when  he  had  held  the  land  for  ten  years, 
if  he  and  the  claimant  had  during  that  time  inhabited  the  same 
province  {inter  prcesentes),  or  when  he  had  held  it  for  twenty  years, 
if  they  had  not  (inter  absentes),  to  repel  the  action  by  an  exception, 
which,  as  being  placed  at  the  beginning  of  the  intentio,  was  termed 
a  prcescriptio  (see  Introd.  sec.  104),  and  would  probably  be  in  this 
form  :  Ea  res  agatur,  cujus  non  est  longi  temporis  possessio  , 
and  this  prescription  or  exception  (for  the  terms  may  be  used  in- 
dirtbrently,  as  it  was  only  in  the  early  times  of  the  construction  of 
the  formula  that  such  a  defence  was  really  placed  at  the  begin- 
ning of  the  intentio),  if  found  to  be  true  in  fact,  made  the  pos- 
seasor  quite  secure. 

This  prescription,  however,  had  not  exactly  the  same  effect  as 
usucapion.     In  the  first  place,  it  did  not  make  the  person  owner 
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of  the  immoveable,  for  nothing  could  do  that  with  respect  to  the 
solum  provinciate.  Secondly,  if  an  action  wets  brought  by  the 
real  owner,  the  usucapion  was  not  interrupted  until  judgment  had 
been  given  against  the  possessor  (D.  ^li.  4.  2.  21) ;  whereas,  if  an 
action  was  brought  against  the  possessor  of  an  immoveable  in  the 
solum  'provinciate,  ih^prcescriptio  longi  temporis  was  of  no  avail 
unless  the  time  required  had  expired  before  the  proceeding  had 
reached  that  stage  termed  the  litis  contestatio.  (See  Introd.  sec. 
105.)  Lastly,  the  eflect  of  ih^  prcescripiio  longi  temporis  was  in 
one  way  more  favourable  to  the  possessor  than  that  oi  usucapion ; 
for  the  person  who  acquired  a  thing  by  usucapion  acquired  it  with 
all  its  liabilities  and  charges;  whereas  the  praiscriptio  longi 
temporis  was  a  good  plea  to  the  action  of  a  person  who  claimed  to 
have  a  right  over  the  thing,  as,  for  instance,  a  right  of  servitude  or 
mortgage,  which  he  had  not  asserted  while  the  time  was  running, 
so  that  the  possessor  who  could  use  this  plea  had  the  thing  he 
possessed  quite  free  from  any  liability  or  charge  anterior  to  the 
commencement  of  his  possession.  (D.  xli.  3.  44.  5 ;  D.  xliv.  3.  12.) 
In  the  time  of  Justinian  all  difference  between  the  solv/m 
Italicv/m  and  the  solum,  provinciate  was  done  away.  The  text 
furnishes  us  with  a  briei  statement  of  the  change  made  in  the 
effect  of  possession.  Under  Justinian  possession  during  three 
years  (called,  however,  usucapion  in  this  case — see  paragr.  12  of 
this  Title)  gave  the  ownership  of  moveables ;  possession  during 
ten  years  if  the  parties  were  present,  or  twenty  if  they  were  absent, 
gave  the  ownership  of  immoveables.  Thus  the  length  of  possession 
no  longer  afforded  merely  a  means  of  repelling  an  action,  but  con- 
ferred the  dominium,,  although  the  word  prcescriptio  was  used 
to  express  the  process.     (See  Tit.  9.  5  of  this  Book) 

• 

1.  Sed  aliquando  etiamsi  maxime  1.  Sometimes,  however,   although 

quia  bona  fide  rem  possederit,  non  the  thing  is  possessed  with  perfect  good 

tamen    illi  usucapio  ullo   tempore  faith,  y  et  usucapion  does  not  operate  by 

procedit,  velnti  si  quis  liberum  ho-  any  length  of  time ;  as,  for  instance, 

minem  vel  rem  sacram  vel  religiosam  when  the  possession  is  of  a  free  person, 

vel  servom  fugitivum  possideat.  a  thing  saored  or  religious,  or  a  fugitive 

slave. 

Gax.  ii.  45.  48. 

The  Institutes  now  proceed  to  speak  of  the  exceptions  to  the 
rule  of  acquisition  by  use.  These  exceptions  arise  from  two 
sources :  either  the  thing  which  we  have  possessed  is  in  its  nature 
incapable  of  being  acquired  by  use,  or  there  is  something  in  the 
mode  in  which  it  has  come  into  our  possession  which  prevents 
length  of  possession  having  its  ordinary  effect. 

As  a  general  rule,  no  incorporeal  thing  could  be  acquired  by 
usucapion,  incorporates  res  traditionem  et  usucapionerri  non 
recipere  manifestum  est  (D.  xli.  1.  43);  but  see  as  to  servitudes 
Tit.  3.  4  note,  and  as  to  inheritances  note  to  paragr.  10  of  this 
Title. 

The  fugitive  slave  could  not  be  acquired  by  use,  because 
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lex  Atinia  inhibet  usncapionem,  vi 
possessarum  lex  Julia  et  flautia. 


he  was  considered  to  have  robbed  his  master  of  his  interest 
in  him  by  his  Aighi,  sui  furtum  facere  intellegitur,  (D.  xlvii. 
2.  60.) 

2.  Fartivae  quoque  res  et  qusB  vi  2.  Things  stolen  or  seized  by  vio- 
possessse  sunt,  uec  si  preedicto  longo  lenoe,  cannot  be  acquired  by  use, 
tempore  bona  fide  possess®  fuerint  although  they  have  been  possessed  bona 
usucapi  possunt :  nam  furtivarum  fitle  during  the  length  of  time  above 
rerum  lex  duodeoim  tabularum   et  prescribed  ;  for  usucapion  is  prevented 

as  to  things  stolen,  by  the  law  of  the 
Twelve  Tables,  and  by  the  kz  Atinia; 
as  to  things  seized  by  violence,  by  the 
lex  Julia  et  Plautia. 
Gai.  ii.  45 ;  D.  xli.  3.  4.  6. 

The  lex  Atinia  was  a  plebiscitum  named  after  its  proposer 
Atinius  Labeo,  B.C.  19/.  The  lex  Plautia,  proposed  by  M. 
Plautius,  was  passed  B.c.  89.  We  know  nothing  of  the  hx  Julia 
here  mentioned  except  that  its  name  makes  it  probable  that  it 
was  passed  in  the  time  of  Augustus ;  it  may  possibly  be  the  lex 
Julia  de  vi  publica  aeu  privata  referred  to  in  Book  iv.  Tit  18.  8. 

3.  Quod  autem  dictiun  est  furtiv-  3.  When,  however,  it  is  said  that 
arum  et  vi  possessarum  rerum  usu-  the  usucapion  of  things  stolen  or  seized 
capionem  per  legem  prohibitam  esse,  by  violence  is  prohibited  by  these  laws, 
non  eo  pertinet,  ut  ne  ipse  fur  quive  it  is  not  meant  that  the  thief  himself, 
per  vim  possidet,  usucapere  possit :  or  he  who  possesses  himself  of  the 
nam  his  alia  ratione  usucapio  non  thing  by  violence,  is  imable  to  acquire 
competit,  quia  scihcet  mala  fide  pos-  the  property  by  use,  for  another  resison 
sident :  sea  ne  uUus  alius,  quamvis  prevents  them,  namely,  that  their  pos- 
ab  eis  bona  fide  emerit  vel  ex  alia  session  is  mala  fide  ;  but  that  no  one 
causa  acceperit,  usucapiendi  jus  ha-  else,  although  he  has  in  good  faith 
beat.  Unde  in  rebus  mobilibus  non  purchased,  or  taken  in  any  way  from 
facile  procedit,  ut  bonee  fidei  posses-  them,  is  able  to  acquire  the  property 
sori  usucapio  competat.  Nam  qui  by  use.  Whence,  as  to  moveables,  it 
alienam  rem  vendidit  vel  ex  alia  does  not  often  happen  that  a  bona  fide 
causa  tradidit,  furtum  ejus  com-  possessor  gains  the  property  in  them 
mittit.  by  use.  For  whenever  any  one  hets  sold, 

or  made  over  on  any  other  title,   a 
thing  belonging  to  another,  he  commits 
a  theft  of  it. 
Gai.  il  49,  50. 

The  vitium  furti  remained  indefinitely  attached  to  the  res 
until  it  came  back  into  the  hands  of  the  owner  or  until  he  knew 
where  it  was.     (D.  xlvii.  2.  20  and  1.  16.  215.) 

In  the  case  of  moveables  everything  sold  or  delivered  over  by 
a  person  who  knew  himself  not  to  be  the  owner  was  considered 
stolen,  and  therefore  could  not  be  acquired  by  use ;  and  it  could 
not  often  happen  that  a  person  -who  was  not  the  real  owner  could 
sell  or  deliver  a 'moveable,  thinking  himself  to  be  the  owner. 


4.  Sed  tamen  id  ahquando  aliter 
se  habet.  Nam  si  heres,  rem  defuncto 
commodatam  aut  locatam  vel  apud 
eum  depositam  existimans  heredita- 
riam  esse,  bona  fido  accipienti  vendi- 
derit  aut  donaverit  aut  dotis  nomine 
dederit,  quin  is,  qui  acceperit,  usu- 
capere possit,  dnbium  non  est,  quippe 


4.  Sometimes,  however,  it  is  other- 
wise ;  for,  if  an  heir,  supposing  a  thing 
lent  or  let  to  the  deceased,  or  deposited 
with  him,  to  be  a  part  of  the  inheritance, 
sells  or  gives  it  as  a  gift  or  dos  to  a 
person  who  receives  it  bona  fide,  there 
is  no  doubt  that  the  person  receiving 
it  may  acquire  the  property  in  it  by 


LIB.  n.    TIT.  VI.  141 

ea  res  in  fiirti  vitium  non  ceciderit,  use ;  for  the  thing  is  not  tainted  with 

cum  utiquc  heres,  qui  bona  fide  tarn-  the  vice  of  theft,  as  the  heir  who  has 

quam  suam  alienaverit,  furtum  non  bona  fide  alienated  it  as  his  own,  has 

oommittit.  certainly  not  been  guilty  of  a  theft. 

Gai.  ii.  50. 

5.  Item  si  is,  ad  quern  ancillsB  5.  Soif  the  usufructuary  of  a  female 
asusfructus  pertinet,  partum  suiun  slave  sells  or  gives  away  her  child,  be- 
esse  credens  vendiderit  aut  donav-  lieving  it  to  be  his  property,  he  does 
erit,  furtum  non  committit :  furtum  not  commit  theft ;  for  theft  is  not 
enim  sine  affectu  furandi  non  com-  committed  without  the  intention  of 
mittitur.  thieving. 

Gai.  ii.  50. 

In  such  a  case  the  usufructuary  would  make  a  legal  mistake, 
but  would  not  act  with  a  criminal  intention.     (Tit.  1.  37.) 

6.  Aliis  quoque  modis  accidere  6.  It  may  also  happen  in  various 
potest,  ut  quis  sine  vitio  furti  rem  other  ways,  that  a  man  may  transfer 
alicnam  ad  aliquem  transferat  et  a  thing  belonging  to  another  without 
efficiat,  ut  a  possessore  usucapiatur.  the  vice  of  theft  tainting  the  thing,  so 

that  th e  possessor  acquires  the  property 
in  it  by  use. 

Gai.  iL  50. 

As,  for  instance,  if  a  person  who  was  not  heir  thought  that  he 
was,  and  sold  a  thing  which  was  part  of  the  inheritance  (D.  xli. 
3.  36.  1) ;  or  if  a  person  took  possession  of  a  thing  which  he 
believed  the  owner  had  intended  to  abandon  (D.  xli.  7.  4). 

7.  Quod  autem  ad  eas  res,  quae  7.  But  as  to  things  appertaining 
solo  continentiu:,  ezpeditius  proce-  to  the  soil,  usucapion  operates  more 
dit :  ut  si  quis  loci  vacantis  posses-  readily ;  as  if  a  person  without  vio- 
sionem  propter  absentiam  aut  negle-  lence  takes  possession  of  a  place  vacant 
gentiam  domini,  aut  quia  sine  sue-  by  the  absence  or  negligence  of  the 
cessore  decesserit,  sine  vi  nancisca-  owner,  or  by  his  having  died  without 
tur.  Qui  quamvis  ipse  mala  fide  a  successor ;  for,  although  his  posses- 
possidct,  quia  intellcgit,  se  alienum  sion  is  mala  fide^  since  he  knows  that 
fundiun  occupasse,  tamen,  si  alii  he  has  seized  on  land  not  belonging  to 
bona  fide  accipienti  tradiderit,  pot-  him,  yet  if  he  transfers  it  to  a  person 
erit  ei  longa  possessione  res  adquiri,  who  receives  it  bona  fide,  this  person 
quia  neque  hirtiviun  neque  vi  pos-  will  acquire  the  property  in  it  by  long 
sessum  accepit ;  abolita  est  enim  possession,  as  the  thing  he  receives  has 
quorundam  veterum  sententia  existi-  neither  been  stolen  nor  seized  by  vio- 
mantium,  etiam  fundi  locive  furtum  lence.  The  opinion  of  the  ancients, 
fieri,  et  eomm,  qui  res  soli  possident,  who  thought  that  there  could  be  a  theft 
principalibus  constitutionibus  pro-  of  a  piece  of  land  or  a  place,  is  now 
spicitur,  ne  cui  longa  et  indubitata  abandoned,  and  there  are  imperial 
possttsio  auferri  debeat.  constitutions  which  provide  that  no 

possessor  of  bh  immoveable  shall  be 
deprived  of  a  long  and  undoubted  pos- 
session. 

Gai.  ii.  61 ;  0.  vii.  33.  1,  2. 

If  things  immoveable  could  have  been  stolen,  as  was  the 
opinion  of  Sabinus  (AuL.  Gell.  xi.  18),  the  acquisition  of  im- 
moveables by  length  of  possession  would  have  been  as  diflScult  as 
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that  of  moveables ;  but  as  the  bona  fides  of  the  actual  possessor 
cured  the  rruda  fides  of  the  first  person  who  began  the  possession, 
it  mi^ht  vQTj  well  happen  that  the  property  in  immoveables 
should  be  gained  in  this  way.  By  Novel  119  (cap.  7),  A.D.  542, 
Justinian  altered  this,  and  only  allowed  the  title  by  possession 
during  ten  or  twenty  years  where  the  true  owner  was  aware  of  his 
right,  and  of  the  transfer  to  the  bona  fide  possessor;  otherwise  the 
right  of  ownership  was  not  gained  until  after  a  possession  of  thirty 
years. 

8.  Aliquando  etiam  furtiva  vel  8.  Sometimes  even  a  thing  stolen 
vipossessa  res  oBUcapi  potest :  veluti  or  possessed  by  violence  may  be  ac- 
si  in  domini  potestatem  reversa  quired  by  use;  for  instance,  if  it  has 
fuerit ;  tunc  enim,  vitio  rei  purgato,  come  back  into  the  power  of  its  owner, 
procedit  ejus  usuoapio.  for  then,  the  taint  being  purged,  the 

acquisition  by  use  may  take  place. 

D.  xli.  8.  4.  6. 

In  order  that  a  thing  once  stolen  should,  after  again  falling 
under  the  power  of  its  owner,  be  capable  of  being  acquired  by  a 
bona  fide  possessor,  it  was  necessary  that  the  owner  of  the  thmg 
should  recover  it  as  a  thing  belonging  to  himself.  If  he  purchased 
it  not  knowing  that  it  belonged  to  him,  the  vice  or  taint  of  theft 
was  not  purged.     (D.  xli.  3.  4.  12.) 

9.  Hes  fisci  nostri  usucapi  non  9.  Things  belon^g  to  our  fiscus 

Eotest.  Sed  Papinianus  scripsit,  cannot  be  acquired  by  use.  But  Pa- 
onis  vacantibus  fisco  nondum  nun-  pinian  has  given  his  opinion  that  if, 
tiatis,  bona  fide  emptorem  sibi  tradi-  before  bona  vacantia  have  been  re- 
tarn  rem  ex  his  oonis  usucapere  ported  to  the  fiscus,  a  bona  fide  pur- 
posse  :  et  ita  divus  Pius  et  divi  Se-  chaser  receives  any  of  them,  he  can 
verus  ct  Antoninus  rescripserunt.         acquire  the  property  in  them  by  use. 

And  the  Emperor  Antoninus  Pius,  and 
the  Emperors  Severus  and  Antoninus, 
have  issued  rescripts  in  accordance 
with  this  opinion. 

D.  xli.  8.  la 

Bona  vacantia  was  the  term  used  to  express  the  property  of 
persons  who  died  without  successors.  These  goods  belonged  to 
the  fi^cus  on  being  reported  by  the  officers  of  the  treasury  (D. 
xlix.  14.  1.  1),  but  up  to  that  time  they  could  be  acquired  by 
usucapion. 

10.  Novissime  sciendum  est,  rem  10.  Lastly,  it  is  to  be  observed  that 
talem  esse  debere,  ut  in  se  non  ha-  a  thing  must  be  such  as  to  have  no 
beat  vitium,  ut  a  bona  fide  emptore  taint  of  vice  in  itself  in  order  that  the 
usucapi  possit  vel  qui  ex  alia  justa  &ona,^c^  purchaser  or  person  whopos- 
oausa  possidet.  sesscs  it  under  any  other  legal  title 

may  acquire  it  by  use. 

D.  xli.  8.  24. 

The  word  *  vice,'  as  used  here  with  reference  to  acquisition  by 
use,  includes  every  obstacle  that  prevented  a  thing  being  of  a 
kind  to  be  acquired  by  length  of  possession.     The  Mst  requisite 
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of  civil  possession,  of  possession,  that  is,  capable  of  ripening  into 
ownership  by  asucapion,  was  that  the  thing  possessed  should  not 
have  any  vice  in  it,  should  not  be  of  a  kind  which  could  not  be 
acquirea  by  usucapion.  To  the  instances  of  such  thin^  given 
above  in  paragraphs  1, 2,  and  9,  may  be  added  things  formmg  part 
of  a  do8j  unless  the  term  of  usucapion  had  begun  to  run  before 
the  marriage.  (D.  xxiii.  5.  16;  C.  v.  12.  30.)  Secondly,  it  was 
necessary  that  the  thing  should  be  possessed  ex  justa  causa*  By 
this  it  was  meant  that  it  must  have  come  into  the  power  of  the 
possessor  by  a  means,  such  as  sale  or  gift,  which  was  recognised  by 
law  as  a  good  foundation  for  the  transfer  of  ownership.  It  might 
have  so  come,  and  yet  no  title  be  acquired  to  the  ownership,  except 
by  usucapion :  the  person  who  transferred  it  might  not  have  been 
the  real  owner ;  or  the  person  who  received  it  might  not  have  had 
a  right  to  do  so. 

•  The  Digest  (xli.  2.  3.  21 ;  xli.  4.  et  seq.)  gives  a  long  series  of 
Titles  in  which  the  several  jt^ to  causes  of  possession  are  examined 
separately,  and  the  different  characters  in  which  a  person  possessed 
are  treated  of.  Thus,  a  person  might  possess  pro  ew/ptore,  as  having 
bought  the  thing ;  pro  donato,  as  having  received  it  as  a  gift ; 
pro  dote,  as  having  received  it  as  a  do8 ;  pro  aolutOy  as  the  pay- 
ment of  a  debt ;  pro  derelicto,  as  having  taken  it  when  abandoned 
bv  its  owner.  In  any  of  these  cases  the  person  who  sold,  gave,  or 
abandoned  the  thing,  might  not  have  been  the  real  owner,  and 
then  the  possessor  could  only  acquire  the  property  in  the  thing  by 
use.  Or  again,  he  might  possess  pro  legato,  and  then  if  he  was 
not  the  person  to  whom  the  legacy  had  really  been  left,  or  if 
the  legacy  had  been  revoked,  he  might  acquire  by  use  the  property 
in  the  thing.  In  this  case  it  was  not  the  testator's  not  being  the 
proprietor  that  made  the  possessor  not  the  true  owner,  but  it  was  the 
latter*8  having  no  right  to  have  the  possession  of  the  thing.  Again, 
he  might  possess  a  thing  pro  suo,  a  general  term  specially  em- 
ployed to  denote  the  possession  of  fructua  gathered  bona  fide,  or 
that  of  res  nullius,  such  as  wild  animals.  If  he  took  possession 
of  an  animal,  naturally  wild,  which  had  been  tamed,  and  possessed 
it  pro  suo,  he  did  not  at  once  acquire  the  property  in  it,  because 
i£  was  not  of  a  nature,  since  it  had  ceased  to  be  wild,  to  be 
acquired  by  mere  possession,  but  he  became  the  owner  by  use. 
(D.  xU.  10.  1,  2 ;  D.  xli.  2.  3.  21.) 

Thirdly,  it  was  necessary  that  there  should  be  bona  fides ;  the 
possessor  must  be  quite  ignorant  of  that  which  there  was  faulty  in 
the  manner  he  had  gained  possession.  No  ignorance  of  a  leading 
principle  of  law,  such  as  that  a  person  below  the  age  of  puberty 
could  not  alienate  his  goods  (D.  xxii.  6.  4. ;  D.  xlL  3.  31.  pr.),  nor 
any  wilful  ignorance  of  facts,  would  be  permitted  as  the  commence- 
ment of  usucapion.  (D.  xxii.  6.  6.)  But  if  a  person  was  only 
ignorant  of  a  fact,  of  which  it  was  excusable  he  should  be  ignorant, 
as  that  a  vendor  was  under  full  age,  his  possession  was  bona  fide. 
(D.  xli.  4.  2.  15.)     If  the  property  of  a  pupil  or  minor  had  Ix^on 
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gained  by  another  person  by  usucapio,  the  prastor  would  allow  the 
usucapion  to  be  rescinded  on  good  reason  being  shown,  but  the 
mere  fact  that  the  usucaptor  had  been  mistaken  as  to  the  age  was 
not  a  sufficient  reason.  In  the  case  of  sale  it  was  necessary  that 
this  hona  fides  should  exist  at  the  moment  of  the  contract  being 
made,  and  also  at  that  of  its  being  performed  (D.  xlL  3.  48),  and 
in  every  case  it  was  necessary  it  should  exist  at  the  commence- 
ment of  possession.  But  after  the  possession  was  once  commenced 
bona  fide  y  a  subsequent  knowledge  of  the  real  facts  did  not  vitiate 
the  possession.  Gains  notices  three  exceptional  cases  where  a  mala 
fide  possessor  might  acquire  by  usucapion.  Inheritances  at  one 
time,  though  incorporeal  things,  could  be  acquired  by  usucapion, 
although  it  was  afterwards  held  that  only  the  component  parts 
could  be  so  acquired;  and  as  the  Twelve  Tables  had  said  that  things 
of  the  soil  should  be  acquired  in  two  years,  and  other  things  (ceteras 
res)  in  one,  and  the  inheritance  was  not  a  thing  of  the  soil,  it  wa« 
held  that  the  inheritance  or  any  part  could  be  acquired  in  a  year — 
the  reason  being,  says  Gains,  that  the  law  wished  to  hurry  heirs  to 
enter  on  inheritances  in  order  that  the  sacred  rites  might  be  per- 
formed, and  creditors  satisfied ;  so  that  if  a  man  held  anything,  even 
land,  forming  part  of  an  inheritance,  for  one  year  only,  he  acquired 
it  by  usucapion,  although  he  knew  it  was  part  of  the  inheritance, 
and  he  was  thus  acting  mala  fide,  (Gai.  ii.  52-58.)  But  this 
kind  of  usucapion  was  made  ineffectual  in  the  time  of  Hadrian. 
(Gai.  ii.  57.)  Secondly,  if  a  thing  was  given  over  by  one  man  to 
another  to  hold  for  him  fiducice  causa,  was,  e.g.,  deposited  with 
him  or  pledged  to  him,  the  original  owner,  if  he  got  possession  of 
the  thing,  could  re-acquire  it  by  usucapion  in  a  year,  even  if  it  was 
an  immoveable  (Gai.  ii.  69) ;  but  if  it  was  pledged  the  new 
possession  could  not  thus  operate  if  it  had  been  obtained  by  the 
request  of  the  original  owner.  (Gai.  ii.  60.)  Thirdly,  the  owner 
of  a  thing  mortgaged  to  the  state  and  sold  for  non-payment  of 
the  mortgage  debt  could  re-acquire  it  by  usucapion  against  the 
prwdiator  or  purchaser  from  the  state  ;  but  if  it  was  an  immove- 
able two  years'  possession  was  necessary.     (Gai.  ii.  61.) 

II.   Error    autem    faJsse    causaB  11.  But  if  a  mistake  is  made  as 

usncapionem  non  parit.  Veluti  si  to  the  title  of  possession,  and  it  is 
quis  cum  non  emerit,  emisse  se  wrongly  supposed  to  bo  just,  there  is 
existinians  possideat :  vel  cum  ei  no  usucapion.  As,  for  instance,  if  any 
donatum  non  fuerat,  quasi  ez  dona-  one  possesses  m  the  belief  that  he  has 
tione  possideat.  bought,  when  he  has  not  bought,  or 

that  he  has  received  a  gift,  when  no 
gift  has  really  been  made  to  him. 

D.  xli.  3.  27. 


Supposing  a  person  who  thought  that  he  had  acquired  ex  justa 
caiisa  had  not,  supposing,  for  instance,  he  thought  a  person  in- 
tended to  give  him  a  thing  who  did  not,  or  if  he  had  received  a 
thing  in  payment  of  a  debt,  while  really  no  debt  was  recognised, 
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the  question  naturally  suggested  itself  whether  the  imperfection 
in  the  possession  could  be  cured 'by  bona  fides,  that  is,  an  honest 
belief  that  the  causa  was  jvsta,  that  a  gift  had  been  made,  or 
that  a  debt  was  recognised.  The  question  had  been  much  debated 
hy  the  jurists,  and  Justinian  here  decides  it  by  declaring  that  the 
imperfection  could  not  be  so  cured,  and  that  if  the  possessor  had 
been  mistaken  in  this  respect,  length  of  possession  would  not  profit 
him.  But  this  doctrine  is  not  consistent  with  that  of  the  Digest, 
which  treats  a  plausible  error  (an  error  into  which  a  man  might 
naturally  and  reasonably  have  fallen  with  regard  to  the  causa)  as 
permitting  usucapion  to  take  place.  We  learn,  for  example,  from 
the  Digest,  that  where  it  was  with  respect  to  an  act  of  some  one 
through  whom  the  possessor  believed  his  title  to  have  been  gained, 
and  whom  he  reasonably  believed  to  have  been  acting  for  him  as 
his  procurator,  that  the  mistake  was  made,  the  possessor  could 
acquire  by  use,  although  this  person  might  not  have  acted  as  the 
possessor  supposed.     (D.  xlL  4.  11.) 

12.  Diutma  possessio,  qusB  prod-  12.  Long  possession,  which  has  be- 
esse  coeperat  defuncto,  et  lieredi  et  gun  to  reckon  in  favour  of  the  deceased, 
bonorumpossessoricontinuatur,  licet  is  continued  in  favour  of  the  heir 
ipse  sciat,  prsedium  alienum :  quodsi  or  honorum  possessor,  although  he  may 
ille  initium  justum  non  habuit,  he-  know  that  the  immoveable  belongs  to 
redi  et  bonorum  possessori,  licet  another  person ;  but  if  the  deceased 
ignoranti,  possessio  non  prodest.  commenced  his  possession  mdla  fide, 
Quod  nostra  oonstitutio  similiter  et  the  possession  does  not  profit  the  heir 
in  usucapionibus  observari  consti-  or  bonorum  possessor,  although  ignor- 
tuit,  ut  tempora  continuentur.  ant  of  this.     And  our  constitution  has 

enacted  the  same  with  respect  to  usu- 
capions, so  that  the  times  of  possesHion 
by  different  persons  may  be  reckoned 
as  running  through. 

D.  xli.  4.  2.  19 ;  D.  xhv.  3.  11 ;  C.  vii.  31. 

Persons  who  possessed  pro  herede  or  pro  possessore,  that  is,  a# 
bonorum  possessor es,  did  not  themselves  begin  a  new  usucapion, 
but  continued  the  persona  of  the  deceased,  and  were  placed  in 
the  same  position  with  reference  to  anything  which  he  had  pos- 
sessed, as  if  he  had  himself  continued  to  possess  it.  If,  for 
example,  the  deceased  had  possessed  the  thing  pro  emptore  or  pro 
donato,  the  heres  or  bonoru/m  possessor  continued  to  possess  it 
in  the  same  way,  and  added  to  the  time  of  his  possession  the 
time  during  which  the  deceased  had  possessed  it. 

SiTTiiliter  in  usucapionibus,  i.e.  the  continuation  of  possession 
by  the  heir  or  bonorwm  possessor,  shall  apply  to  the  usucapion  of 
moveables  by  three  years*  possession. 

13.  Inter  venditorem  quoque  et  13.  Between  the  buyer  and  the 
emptorem  conjxmgi  tempora,  divi  seller,  too,  the  Emperors  Severus  and 
SeveroB  et  Antoninus  rescripserunt.      Antoninus  have  decided  by  rescript  that 

their  several  tunes  of  possession  shall 
be  reckoned  together. 

D.  xli.  4.  2.  20. 
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Persons  who  were  merely  successors  of  others  in  holdin, 
particular  things  by  sale,  gift,  legacy,  &c.,  did  not  of  course  cor 
tinue  the  possession,  for  they  did  not  continue  the  person,  of  thei 
predecessor.  But  if  both  the  possession  of  their  predecessor,  an 
their  own,  were  such  as  to  give  rise  to  usucapion,  the  times  of  th 
two  possessions  were  added  together.  If  there  was  something  t 
prevent  this  in  the  possession  of  their  predecessors,  their  ow 
possession  was  the  first  commencement  of  the  usucapion. 

The  interruption  of  usucapion  was  termed  usurpatio.  (D.  xl 
3.  2.)  It  might  take  place  in  various  ways.  The  thing  itsel 
might  be  taken  away  from  the  possessor,  or,  if  it  was  an  immove 
able,  he  might  be  expelled  from  it  (D.  xli.  3.  5) ;  or  it  migh 
become  impossible,  from  physical  causes,  such  as  an  inroad  of  th 
sea,  to  occupy  it  (D.  xli.  2.  3.  17) ;  or,  again,  the  possessor  migh 
fall  into  the  power  of  the  enemy,  and  he  would  not  be  reinstate^ 
in  his  possession  by  poatliTninium,  for  possession  was  a  fact,  ani 
as  he  had  ceased  to  possess,  as  a  matter  of  fact,  he  could  onl; 
begin  a  new  possession  by  again  possessing  the  thing  (D.  xlix.  It 
12.  2) ;  or  the  interruption  might  be  what  was  termed  civil,  tha 
is,  be  produced  by  an  action  to  contest  the  right,  and  with  respec 
to  this  Justinian  (C.  vii.  33. 10)  made  the  time  of  the  first  raisin^ 
of  the  controversy  (mota  controversia)  the  period  of  interruptioi 
instead  of  the  litis  contestatio  (see  Introd.  sec.  105),  which  ha 
no  place  in  the  civil  process  of  his  tima 

There  was  also  a  prescription  or  possession,  termed  longissim 
temporis.  If  there  was  a  possession  for  thirty  years,  or,  in  th 
case  of  ecclesiastical  property,  or  hypothecated  propeiiiy  in  posses 
sion  of  the  debtor,  for  forty  years,  whatever  vitiv/m  or  obstacl 
there  might  be  to  the  acquisition  by  use,  for  instance,  thef 
violence,  absence  of  justa  causa,  or  mala  fides,  the  possesso 
could  repel  actions  brought  to  claim  the  thing.  (C.  vii.  39 
Jfov.  117.) 


'  I 


■  J 
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14.  Edicto  divi  Marci  oavetur, 
eum,  qui  a  fisco  rem  alienam  emit, 
si  post  venditionem  quinquemiium 
prseterierit,  posse  dominum  rei  per 
exceptionem  repeUere.  Constitutio 
autem  divse  memoriaB  Zenonis  bene 
prospexit  his,  qui  a  fisco  per  vendi- 
tionem vel  donationem  vel  alium 
titulum  aliquid  accipiunt,  ut  ipsi 
quidem  scouri  statim  fiant  et  victores 
existant,  sive  conveniantur  sive  ex- 
periantur:  adversus  sacratissimum 
autem  ffirarium  usque  ad  quadrien- 
nium  liceat  intendere  his,  qui  pro 
dominio  vel  hypotheca  earum  rerum, 
quoe  alienatae  sunt,  putaverint  sibi 
quasdamcorapetereactiones.  Nostra 
autem  divina  constitutio,  quam 
nuper  promulgavimus,  etiam  de  his, 
qui  a  nostra  vel  venerabilifl  Augustas 


14.  It  is  provided  by  an  edict  of  tli 
Emperor  Marcus,  that  a  person  wh 
has  purchased  from  the  fiscus  a  thin 
belonging  to  another  person,  may  rep< 
the  owner  of  the  thing  by  an  excej 
tion,  if  five  years  have  elapsed  sine 
the  sale.  But  a  constitution  of  Zen 
of  sacred  memory  has  completely  pr< 
tected  those  who  receive  anythin 
from  the  fiscus  by  sale,  gift,  or  an 
other  title,  by  providing  that  the 
themselves  are  to  be  at  once  secure 
and  made  certain  of  success,  wheth^ 
thoy  sue  or  are  themselves  sued,  in  a 
action.  While  they  who  think  th£ 
they  have  a  ground  of  action  as  ownei 
or  mortgagees  of  the  things  alienate( 
may  bring  an  action  against  the  sacre 
treasury  within  four  years.  An  in 
perial  constitution,  which  we  ourselvc 
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domo  aliqnid  acceperint,  haec  statuit,  have  recently  published,  ejctends  to 
qnae  in  fiscalibus  alienationibns  prae-  those  who  have  received  as  a  gift  any- 
fata  Zenoniana  constitutione  con-  thing  from  onr  palace,  or  that  of  the 
tinentur.  empress,  the  provisions  of  the  constitu- 

tion of  Zeno  relative  to  the  alienations 
of  the  fiacus, 

C.  viL  37. 

As  Theophilus  points  out,  the  privilege  really  conceded  by 
the  constitution  of  Marcus  Aurelius  was,  that  no  possession,  if 
the  thing  had  been  received  from  the  fiscus,  should  be  attacked 
after  five  years  had  elapsed,  however  otherwise  open  to  attack. 
If  not  otherwise  open  to  attack,  the  time  of  usucapion,  being  so 
much  shorter  than  five  years,  would,  previously  to  the  changes 
of  Justinian,  have  given  the  property  before  the  time  fixed  by  the 
constitution  had  arrived. 


Tit.  VII.    DE  DONATIONIBUS. 


Est  etiam  aliud  genus  adquisi-  There  is,  again,  another  mode  of 

tionis,  donatio.     Donationum  autem  acquiring  property,  donation,  of  which 

duo  genera  sunt :  mortis  causa  et  there  are  two  kinds,  donation  mortis 

non  mortis  causa.  cauaay  and  donation  not  mortis  causa. 

D.  L  16.  67.  1. 

The  phrase  dono  dare  was  appropriated  in  Roman  law  to  the 
mode  of  transferring  property  by  gift;  dare  signifying  that  the 
whole  property  in  the  thing  was  passed  by  delivery,  and  dono  ex- 
pressing the  motive  from  which  the  delivery  was  made.  (See 
Vat  Fragm,  275.  281.  283.)  Viewed  strictly,  gift  is  not  a 
peculiar  mode  of  acquisition,  but  an  acquisition  by  delivery  with 
a  particular  motive  for  the  transfer.  Possibly  it  was  on  account  of 
the  solemnities  with  which,  under  Justinian,  gifts  had  to  be  made 
that  the  authors  of  the  Institutes  treat  gift  as  a  separate  mode  of 
acquisition. 


1.  Mortis  causa  donatio  est,  quae 
propter  mortis  fit  suspicionem,  cum 
quis  ita  donat,  ut  si  quid  humanitus 
ei  contigisset,  haberet  is,  qui  accepit : 
sin  autem  supervixisset,  qui  donavit, 
reciperet,  vel  si  eum  donationis 
poenituisset,  aut  prior  decesserit  is, 
cui  donatmn  sit.  Has  mortis  causa 
donationes  ad  exemplum  legatorum 
redacts  sunt  per  omnia.  Nam  cum 
prudentibus  ambiguum  fuerat,  utrum 
donationis  an  legati  instar  earn  ob- 
tinere  oporteret,  et  utriusque  causes 
qufcdam  habebat  insignia  et  alii  ad 
aliud  p^enus  eam  retrahebant,  a  nobis 
constitutmn  est,  ut  per  omnia  fere 


1.  A  donation  mortis  causa  is  that 
which  is  made  to  meet  the  case  of 
death,  as  when  anything  is  given  upon 
condition  that,  if  any  fatal  accident 
befalls  the  donor,  the  person  to  whom 
it  is  given  shaU  have  it  as  his  own; 
but  if  the  donor  should  survive,  or  if  he 
should  repent  of  having  made  the  gift, 
or  if  the  person  to  whom  it  has  been 
given  should  die  before  the  donor,  then 
the  donor  shall  receive  back  the  thing 
given.  These  donations  mortis  causa 
are  now  placed,  in  all  respects,  on  the 
footing  of  legacies.  It  was  ranch 
doubted  by  the  jurists  whether  they 
ought  to  be  considered  as  a  gift  or  as  a 

L  2 
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legatis  connumeretnr :  et  sic  pro-  lepracy,  partaking  as  they  did  in  sotne 
cedat,  qucmadinodnm  earn  nostra  respects  of  the  nature  of  both ;  and 
forinavit  constitutio.  Et  in  sumiiia  some  were  of  opinion  that  they  be- 
mortis  causa  donatio  est,  cum  magis  longed  to  the  one  head,  and  others 
se  quis  velit  h^ibere,  quam  eum,  eui  that  they  belonged  to  the  other.  We 
donatur,  magisqne  eum,  oui  donat,  have  decided  by  a  constitution  that 
quam  heredem  suuol  Sic  et  apud  they  shall  be  in  almost  every  respect 
Homerum  TeJemachus  donat  Pirseo :     reckoned  amongst  legacies,  and  shall  be 

made  in  accordance  with  the  forms  our 

Ilctpat*  (ov  yap  r  td/icv,  Snvs  ^arai  rode     constitution  provides.     In  short,  it  is  a 

€frya)  *  donation  mortis  cattsat  when  the  donor 

El  Ktv  €fi(  fivTjarTJp€s  ayrjvopts  iv  fi€-    wishes  that  the  thing  given  should 

ydpoiai  belong  to  himself  rather  than  to  the 

Aa$p^  KT€ivavTfSt  narpmia  wavra  da-     person  to  whom  he  gives  it,  and  to 

aiovTai,  that  person  rather  than  to  his  own  heir. 

Avt6v  fx°^°^  ^*  ^ovXo/A*  €navp€fi(v.     It  is  thus  that,  in  Homer,  Telemachus 

ff  Tiva  TS>vb€  •  gives  to  Piraeus  : — 

Et  dc  fc*  €yo>  rovroto-t  <^oi/ov  koi  Ktjpa  *  Piraeus,  for  we  know  not  how  these 

<tiVT(v(T(Ot  things  shall  be,  if  the  proud  suitors 

Afi  rorc  pot  xaipovn  <^ip€iv  np6s  da>-     shall  secretly  slay  me  in  the  palace,  and 

para  xatp»v.  shall  divide  the  goods  of  my  father,  I 

would  that  thou  thyself  shouldst  have 
and  enjoy  these  things  rather  than  that 
any  of  those  men  should;  but  if  I 
shall  plant  slaughter  and  death  amongst 
those  men,  then  indeed  bear  these 
things  to  my  home,  and  joying  give 
them  to  me  in  my  joy  \ 

D.  xmAx.  6.  35.  2,  4 ;  T>.  xxxix.  6.  37.  pr. ;  C.  viii  57.  4. 

There  are  two  essential  conditions  of  a  donatio  mortis  causa : 
it  must  be  made  with  the  view  of  meeting  the  case  of  death ;  and 
it  must  be  made  to  take  effect  only  if  death  occurs,  and  so  as  to  be 
revocable  at  any  time  previous,  and  to  fail  if  the  recipient  died 
before  the  giver.  The  donor  might,  at  his  pleasure,  alter  the  char- 
acter of  the  gift,  making  it  irrevocable ;  but  then  the  gift  was 
regarded  as,  and  had  the  same  legal  consequences  as,  an  ordinary 
donatio.     (D.  xxxix.  6.  27.) 

It  might  be  made  conditional  upon  death  in  two  ways.  The 
donor  might  say,  *  I  hand  you  over  my  horse,  but  the  gift  is  only  to 
be  complete  if  I  die  in  this  enterprise ' ;  or  he  might  say,  'I  give  you 
my  horse,  if  I  survive  this  enterprise  you  are  to  give  it  me  back'. 
In  the  latter  method,  the  delivery  of  the  thing  is  made  at  once, 
subject  to  a  conditional  redelivery ;  in  the  former,  the  delivery  is 
made  conditional.  (D.  xxxix.  6.  2,  29.)  The  donation  might 
also  be  sometimes  made  conditional  upon  the  death  of  a  third  per- 
son, as  if  a  father  promised  to  give  to  his  daughter-in-law  in  case  of 
the  death  of  his  son.  (D.  xxxix.  6.  11.)  All  who  could  make  a 
testament  could  make  a  valid  donatio  mortis  causa ;  and  all  who 
could  receive  under  a  testament  could  accept  one.  (D.  xxxix.  6.  9 
and  15.)  Every  kind  of  thing  could  be  given  in  this  way.  (D. 
xxxix.  6.  18.  2.)  Justinian,  in  the  constitution  referred  to  in  the 
text,  required  that  a  donatio  mortis  causa  should  be  made  in  the 
presence  of  five  witnesses.     (C.  viii.  67.  4.) 

If  the  gift  was  made  in  the  first  of  the  two  ways  above  men- 
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tioned,  although  there  was  delivery,  yet  the  thing  was  only  ac- 
quired on  the  death  of  the  donor,  and  the  donor  not  having  ceased 
to  be  dominus  could  therefore,  if  he  revoked  the  gift,  bring  a  real 
action  to  reclaim  the  thing  handed  over.  If  the  gift  was  made  in 
the  second  way,  the  whole  property  passed  at  once  by  the  tradition 
to  the  recipient ;  and  as,  in  the  older  and  stricter  law,the  dominium 
passed  absolutely  when  it  passed  at  all,  the  property  in  the  thing 
could  not  revert  to  the  donor  merely  by  the  condition  having  been 
accomplished.  He  would  only  have  a  personal  action  against  the 
recipient  to  compel  him  to  give  the  value  of  the  thing  if  he  did 
not  choose  to  give  back  the  thing  itself.  The  later  jurists  seem, 
however,  to  consider  that  the  dominium  reverted  ipso  jure,  and 
that  the  donor  could  bring  a  real  action  for  the  thing  itself.  (D. 
xxxix.  6.  29.) 

If  the  donor  was  insolvent  at  the  time  of  his  death,  this  was 
C5onsidered  a's  an  implied  revocation  of  the  gift.     (D.  xxxix.  6. 17.) 

Ad  exem,plum,  legatorum,  redactce  sunt  per  omnia  .  .  .  per 
omnia  fere  legatis  connuTneretur — the  latter  is  the  more  correct 
expression  ;  gifts  mortis  causa  were  not  exactly  on  the  footing  of 
legacies.  For  (1)  they  had  complete  efifect  immediately  on  the 
death  of  the  donor,  whereas  legacies,  to  take  effect,  required  that 
the  heir  should  first  enter  on  the  inheritance.  (D.  xxxix.  6.  29.) 
(2)  The  rules  as  to  capacity  of  taking  were  the  same  in  both  cases, 
but  regard  was  had  to  the  capacity  to  receive  of  the  person  to  whom 
the  gift  was  made,  only  at  the  time  of  the  death,  and  not,  as  in 
the  case  of  legacies,  also  at  the  time  of  the  disposition.  (D.  xxxix. 
6.  22.)  (3)  A  filiusfamiliaSf  who  could  not  Tbefore  Justinian  give 
anything  but  his  peculium  castrense  by  testament,  could,  with  his 
father's  permission,  make  a  donatio  mortis  causa  of  other  things. 
(D.  xxxix.  6.  25. 1.)  (4)  Kperegrinus  could  make  a  mortis  causa 
donatio,  though  he  could  not  give  a  legacy.  (D.  xxxix.  6.  25.) 
There  was  one  remarkable  mode  in  which  they  were  placed  on  the 
footing  of  legacies.  By  a  constitution  of  Severus  the  heir  was 
permitted  to  retain  as  large  a  portion  (one  fourth)  of  the  gift  as 
he  could  of  a  legacy  by  the  lex  Falcidia.     (See  C.  viii.  57.  2.) 

The  lines  quoted  in  the  text  are  from  Odyssey  xvii.  78. 

2.  Aliee  autein  donatioiies  sunt,  2.  The  other  kmd  of  donations  are 

qusB    sine    ulla  mortis    cogitatione  those   which  are  made   without  any 

nunt,  quas  inter  vivos  appellaiuus.  consideration  of  death,  and  are  oalled 

Quae  omnino  non  comparantiir  lega-  donations  inter  vivos.    They  cannot,  in 

tis :  quaB  si  fuerint  perfectse,  temere  any  respect,  be  compared  to  legacies, 

revocari  non  possunt.     Perficiuntur  and  if  completed  caimot  be  revoked  at 

aatem,  cum  donator  suam  volunta-  pleasure.     They  are  completed  when 

tem  scriptis  aut  sine  scriptis  mani-  the  donor  has  manifested  his  intention, 

festaverit :   et  ad  exemplum  vendi-  whether  by  writing  or  not.     Our  con- 

tionis  nostra  constitutio  eas  etiam  stitution  has  declared  that,  after  the 

in  se  habere  necessitatem  traditionis  example  of  sales,  they  shall  involve  the 

voluit,    ut,    et    si    non    tradantur,  necessity  of  tradition;    but  so    that 

habeant  plenissimum  et  pcrfcctmii  even  if   there  be  no  tradition    they 

robur  et  traditionis   necossitaH   in-  shall    be    completely    effectual,    and 

cumbat  donatori.      Et    cum    retro  i)lace  the  donor  under  the  necessity  of 

principumdispositionosinsinuarieat?  making  tradition.     Previous  imperial 
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actis  intervenientibuB  volebant,   si  constitutions  have  enacted  that  they 

majores    ducentorum  fuerant   soli-  should  be  registered  by  public  deeds, 

dorum,  nostra  constitutio  et  quanti-  if  exceeding  two  hundrea  solidi,  but 

tatem  usque  ad  quingentos  solidos  our  constitution  has  raised  the  liinit  to 

ampliavit,     quam     stare     et     sine  five  hundred  solidly  so  that  for  a  gift 

insinuatione    statuit,    et    quasdam  up  to   this    sum  registration  is  not 

donationes  invenit,  quae  penitus  in-  necessary.     We  have  iJso  marked  out 

sinuationem  fieri  minime  desiderant,  certain  donations  which  need  no  regis- 

sed  in  se  plenissimam  habent  fir-  tration  at  all,  but  are  completely  v^id 

mitatem.      Alia  insuper  multa  ad  of  themselves.    We  have,  too,  made 

uberiorem  ezitum  donationum  inve-  many  other  new  enactments,  in  order 

nimus,  quae  omnia  ex  nostris  consti-  to  extend  and  secure    the  effect    of 

tutionibus,  quas  super  his  posuimus,  donations,  all  which  may  be  collected 

coUigenda  sunt.     Sciendum  tamen  from  the  constitutions  we  have  promul- 

est,  quod,  etsi  plenissimse  sint  dona-  gated  on  this  subject.     It  must,  how- 

tiones,   tamen    si    ingrati    existant  ever,  be  observed,  that  however  abso- 

homin68,inquosbeneficiumcollatum  lutely  a  donation  may  be  given,  yet, 

est,  donatoribus  per  nostram  con-  if  the  object  of  the  donor's  bounty 

stitutionem  licentiam  prsestavimus  prove  ungrateful,  it  is  permitted  by  our 

certis  ex  causis  eas  revocare,  ne,  qui  constitution,  in  certain  specified  cases, 

suas  res  in  alios  contulenmt,  ab  his  to  revoke  the  donation ;  so  that  they 

quandam    patiantur    injuriam    vel  who  have  given  their  property  to  others 

jacturam,  secundum  enumerates  in  should  not  suffer  from  them  injuries 

nostra  constitutione  modos.  or  losses   of    such   a  kind    as   those 

enumerated  in  our  constitution. 

C.  viii.  54.  35.  5  ;  C.  viii.  54.  34  pr.  3,  4;  C.  viii.  54.  36.  pr.  2  and  3; 

C.  viii.  56.  10. 

A  thing  given  was,  if  a  res  mancipi,  given  by  mancipation,  or 
injure  cessio,  and,  if  a  res  nee  mancipi,  by  tradition.  But  a  mere 
agreement  to  give  gratuitously  (pactum)' was  not  in  the  old  law 
binding  on  the  person  who  agreed  to  give,  and,  to  make  a  promise 
to  give  binding,  it  was  necessary  that  the  agreement  should  assume 
the  form  of  a  stipulation.     (See  Introd.  sec.  83.) 

The  lex  Cincia,  B.C.  193,  introduced  several  new  rules  into 
the  law  respecting  gifts,  prohibiting  gifts  beyond  a  certain  amount, 
excepting  to  near  relatives,  but  did  not  make  a  mere  agreement  to 
give  in  any  degree  valid.  The  first  step  taken  in  this  direction 
was  by  Antoninus  Pius,  who  declared  that  in  gifts  inter  pa/rentes 
et  liberos  a  mere  agreement,  if  perfectly  clear  in  its  terms,  should 
be  binding.  (Cod.  Theod.  viii.  12.  4.)  Constantine  required  that 
the  agreement  should  be  reduced  to  writing  and  registered,  and 
that  the  property  should  be  handed  over  in  the  presence  of  wit- 
nesses. (Cod.  Theod.  viii.  12. 1,  3.)  And  Justinian  (C.  viii.  54.  35. 
5)  made  the  agreement  binding,  whether  reduced  to  writing  or  not ; 
but  it  is  to  be  observed  that  he  provided,  not  that  the  property 
should  pass  by  the  agreement,  but  that  the  donor  should  be  bound 
thereby  to  make  tradition  of  the  thing.  So  that  the  property  in 
the  thing  was  acquired  by  tradition,  and  not  by  donation  as  a 
distinct  mode  of  acquisition. 

Donations  not  registered  were  only  void  for  the  sum  by  which 
they  exceeded  the  amount  fixed  by  law.  (C.  viii.  54.  34.  1.)  Those 
valid  without  registration  at  all  were  such  as  donations  made  by,  or 
to,  the  emperor  to  redeem  captives,  or  to  rebuild  edifices  destroyed 
by  fire      (C.  viii.  54.  36.) 
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Gifts  inter  vivos  were  revocable  in  certain  cases  specified  in  the 
Code  (viii.  56.  10),  as,  for  instance,  when  the  person  benefited 
seriously  injured,  or  attempted  to  injure,  the  person  or  property  of 
the  donor,  or  failed  to  fulfil  the  conditions  of  the  gift.  Kevocation 
in  such  cases  was  personal  to  the  donor  and  to  the  receiver,  and 
could  not  be  exacted  by  the  heirs  of  the  one,  or  against  the  heirs 
of  the  other. 

3.  Est  et  aliud  genus  inter  vivos  3.  There  is  another  kind  of  donation 
donationum,  quod  veteribus  quidem  inter  vivos  entirely  unknown  to  the 
prudontibuspenituseratinoognitum,  ancient  lawyers,  and  subsequently  in- 
postea    autem    a    junioribus   divis  troduced  by  the  more  recent  eruperors. 
principibus  introductum  est,  quod  It  was  termed  the  donatio  an^e  nwpfia«, 
ante  nuptias  vocabatur  et  tacitam  in  and  was  made  under  a  tacit  condition 
se  condicionem   habebat,  ut   tunc  that  it  should  only  take  effect  when  the 
ratum     esset,    cum    matrimonium  marriage  had  foUowed  on  it.     Hence 
fuerit  insecutum  :  ideoque  ante  nup-  it  was  called  ante  nuptias,  because  it 
tias  appellabatur,  quod  ante  matri-  preceded  the  marriage,  and  never  took 
monium    efficiebatur    et    nunquam  place  after   its  celebration ;    but    as 
post  nuptias  celebratas  talis  donatio  it  was  permitted  that  dotes  should  be 
procedebat.      Sed    primus    quidem  increased    even  after    marriage,   the 
divus  Justinus,   pater  noster,   cum  Emperor  Justin,  our  father,  was  the 
augeri  dotes  et  post  nuptias  fuerat  first  to  permit,  by  his  constitution,  that 
permissum,  si  quid  tale  evenit,  etiam  in  case  the  dos  was  increased,  the  do- 
ante  nuptias  donationem  augeri  et  nation  ante  nuptias  might  be  increased 
constante  matrimonio  sua  constitu-  also,  even  during  the  marriage ;  but  the 
tione  permisit :   sed  tamen  nomen  donation  still  retained  what  was  thus 
inconveniens  remancbat,  cum  ante  an  improper  name,   and   was  called 
nuptias  quidem  vocabatur,  post  nup-  ante  nuptias,  while  this  increase  was 
tias  autem  tale  accipiebat  incremen-  made  to  it  after  marriage.     Wishing, 
tum.    Sed  nos  plenisaimo  fini  tradere  therefore,  to  perfect  the  law  on  the 
sanctiones  cupicntes  et  conscquentia  subject,  and  to  make  names  appropriate 
nomina  rebus  esse  studentes,  consti-  to  things,  we  have  enacted  that  such 
tuimus,    ut    tales    donationes    non  donations  may  not  only  be  increased, 
augeantur  tantum,  sed  ct  constante  but  may  also  be   first  made  during 
matrimonio  initiiuii  accipiant  et  non  marriage,    and    that    they    shall    be 
ante  nuptias,   sed   propter  nuptias  termed,  not  ante  nuptias,  but  propter 
vocentur  et  dotibus  in  hoc  exsequen-  nuptias,  and  that  they  shall  be  placed 
tur,   ut,    quemadmodum   dotes    et  on  the  footing  of  dotes,  so  far  that,  as 
constante   matrimonio    non   solum  dotes  may  be  not  only  increased  but 
augentur,   sed   etiam  fiunt,   ita    et  first  made  during  marriage,  so  dona- 
istffi  donationes,  qu®  propter  nuptias  tions  propter  nuptias  may  not  only 
introductse   sunt,   non  solum  ante-  precede  marriage,  but,  even  after  the 
cedant  matrimonium,  sed  etiam  eo  tie  of  marriage  h£is  been  formed,  may 
contracto  et  augeantur  et  constitu-  be  increased  or  made, 
antur. 

C.  V.  3.  19,  20. 

When  the  wife  passed  in  vianum  viri,  all  that  she  had  be- 
longed to  her  husband ;  when  she  did  not,  all  her  property  belonged 
exclusively  to  herself,  and  gifts  between  husband  and  wife,  with  a 
few  exceptions  (Ulp.  Reg.  vii.  1),  were  strictly  prohibited  by  law. 
But,  as  a  provision  for  the  expenses  of  marriage,  the  dos  was  con- 
tributed before  or  af tor  marriage  (and  souKitimes  increased  after  • 
wards)  by  the  wife  or  by  a  paternal  ascendant  or  some  one  else  for 
her.  In  case  the  dos  was  contributed  by  a  paternal  ascendant  {dos 
profectitia),  it  could,  on  the  termination  of  the  marriage  by  the 
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death  of  the  wife,  be  reclaimed  from  the  husband  by  the  donor,  but 
not  by  his  heirs.  If  it  was  ^ven  for  her  benefit  by  any  one  else  than 
such  an  ascendant  (do8  aaventitia),  it  could  not  be  reclaimed  by 
the  donor  or  his  heirs  unless  there  had  been  a  special  agreement 
that  it  should  be  redaimable,  in  which  case  it  was  termed  dos 
receptitia  (D.  xxiii.  3.  5  ;  XJlp.  Reg.  6.  5) ;  but  Justinian  enacted 
that  the  dos  adventitia  should  go  to  the  heirs  of  the  wife  unless  a 
special  agreement  to  the  contrary  had  been  made.  (C.  v.  13.  1. 
6, 13.)  Thus  under  Justinian  the  surviving  husband  in  every  case 
lost  the  dos.  If  the  wife  survived  the  hus^nd,  and  was  sui  juris, 
the  dos,  however  derived,  belonged  to  her,  unless  a  provision  to  the 
contrary  had  been  made  by  the  donor.  If  she  was  still  in  the 
power  of  her  father,  she  and  he  had  to  join  in  claiming  it.  (D. 
xxiv.  3.  2. 1.)  If  the  dos  consisted  of  things  that  could  be  replaced 
by  others  of  the  same  kind  {res  fungibiles)  (D.  xxiii  3.  42),  the 
things  given  belonged  in  full  property  to  the  husband,  and  he 
had  to  return  like  things  to  the  same  amount  within  three 
years  (altered  to  one  year  by  Justinian,  Cod.  v.  13. 1.  7)  after  the 
dissolution  of  the  marriage.  (Ulp.  Reg.  6. 8.)  If  the  dos  consisted  of 
things  which  could  not  thus  be  replaced,  such  as  land  or  houses,  the 
husband  was  nominally  the  owner  and  managed  the  property,  but 
he  could  only  take  the  annual  proceeds,  and  he  haa  to  preserve 
the  property  intact  and  to  restore  it  immediately  on  the  dissolution 
of  the  marriage.  He  was  prevented  by  the  lex  Julia  de  adul- 
teriis  et  de  fundo  dotali,  passed  in  the  time  of  Augustus,  from 
alienating  immoveable  property  in  Italy  forming  part  of  the  dos 
without  the  consent  of  the  wife,  or  mortgaging  it  even  with  her 
consent;  and  Justinian,  as  we  shaU  see  in  the  introductory  para- 
graph of  the  next  Title,  forbad  the  mortgaging  or  alienation  of 
mimoveables,  wherever  situated,  forming  part  of  the  dos  even 
with  the  wife's  consent.  As  to  the  expenses  of  the  husband  in 
his  management,  see  note  to  Book  iv.  Tit.  6.  37. 

If  the  marriage  was  terminated  not  by  death  but  divorce, 
the  general  rule  was  that  the  husband  had  to  restore  the  dos  just 
as  he  would  have  had  to  do  in  case  of  the  wife's  death  ;  but  if  the 
wife  was  divorced  for  misconduct,  or  divorced  her  husband  without 
reason  given,  the  husband  was  allowed  to  retain  at  first  a  part  and 
in  later  times  the  whole  of  the  dos,  having,  however,  only  a  life 
interest  in  it,  if  there  were  children.   (C.  v.  12.  24 ;  C.  Th.  iii.  16.  2.) 

The  donatio  ante  nuptias,  of  which  we  first  hear  in  a  constitu- 
tion of  Theodosius  and  Valentinian  (C.  v.  17.  8.  4),  which  speaks  of 
it  as  recognised  by  law,  was  a  gift  on  the  part  of  the  husband  as 
an  equivalent  to  the  dos.  It  was  the  property  of  the  wife,  but 
managed  by  the  husband,  and  could  not  be  alienated  even  with  her 
consent.  Justinian  provided  (Nov.  97. 1)  that  the  wife,  if  survivor, 
should  receive  an  equal  value  from  the  donatio  propter  nuptias 
with  that  which  the  husband,  if  survivor,  would  have  received  from 
the  dos,  the  actual  amount  reserved  for  the  survivor  being  matter 
of  agreement  between  the  parties.     By  a  constitution  previous  to 
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JustiDian  (C.  v.  14.  9),  the  wife  had,  if  survivor,  the  same  fraction 
of  the  donatio  as  her  husband  would  have  had  of  the  doe.  Jus- 
tinian substituted  an  equality  of  value  for  an  equality  of  proportion. 
Justinus,  the  predecessor  of  Justinian,  was  his  uncle  and 
adoptive  father. 

4.    Erat    oUm   et   alias   modus  4.  There  was  formerly  another  mode 

oivihs  adquisitionis  per  jas  adore-  of  acquiring  property  by  the  civil  law, 

scendi,  quod  est  tale :  si  communem  namely,  that  of  accrual ;  as,  if  any  one, 

servum  habens  aliquis  cum  Titio,  having  a  slave  in  common  with  Titius, 

solus   libertatem    ei   imposuit    vel  had  himself  alone  enfranchised  him, 

▼indicta  vel  testamento,  eo  casu  pars  either  by  vindicta  or  by  testament, 

ejus  amittebatur  et  socio  adcresce-  his  share  in  that  slave  was  lost,  and 

bat.      Sed   cum   pessimum   fuerat  accrued  to  the  joint  owner.    But,  as 

exemplo,    et   libertate   servum  de-  it  was  an  example  of  very  bad  ten- 

fraudari    et    ex    ea    humanioribus  denoy,  that  both  the  slave  should  be 

quidem   dominis    damnum    inferri,  defrauded  of  his  freedom,  and  that 

severioribus   autem  lucrum   adcre-  the  more  humane  master  should  suffer 

Boere :  hoc  quasi  invidisB  plenum  pio  loss,  while  the  more  severe  master 

remedio  per  nostram  constitutionem  profited,  we  have  thought  it  advisable 

mederi    necessarium    duximus    et  to  apply  by  our  constitution  a  gracious 

invenimus  viam,  per  quam  et  manu-  remedy  to  what  seemed  so  odious,  and 

missoretsocius  ejus  et  qui  libertatem  have   devised   means  by  which  the 

accepit,  nostro  fruantur  beneficio,  manumittor,    and   the    co-proprietor, 

libexiate    cxun    effectu    procedente  and  the  freed  slave  may  be  all  bene- 

(cujus  favore  et  antiquos  legislatores  fited.       Freedom,    to    favour    which 

miuta  et  contra  communes  regulas  ancient  legislators  have   often  most 

statuisse  manif estissimum  est)  et  eo,  obviously  violated  the  ordinary  rules 

qui  eam  imposuit,  su89  liberaJitatis  of  law,  shall  be  really  gained  by  the 

stabilitate  gaudente  et  socio  indenmi  slave ;  he  who  has  nven  this  freedom, 

conservato  pretiumque  servi  secun-  shall  have  the  dd^ht  of   seeing    it 

dum    partem    dominii,    quod    nos  maintained;  and  his  co-proprietor  shall 

definivimus,  accipiente.  be  indemnified  by  receivmg  a  price 

for  the  slave,  proportioned  to  his 
interest  in  him,  according  to  the  rates 
fixed  in  our  constitution. 

C.  vii.  7.  1.  5. 

A  man  could  not  be  partly  free,  partly  a  slave.  If,  then,  a 
slave  was  enfranchised  by  one  co-proprietor,  was  he  a  slave  or  free  ? 
The  old  law,  as  the  text  informs  us,  pronounced  him  the  former.  If 
the  enfranchisement,  however,  was  such  that,  according  to  the  rules 
given  in  Bk.  i.  Tit.  5.  3,  the  enfranchised  slave  would  have  become 
only  a  Latinvs  Junianvs  or  a  dediticiuSy  the  enfranchisement  had 
no  effect  at  all,  and  the  slave  remained  the  slave,  as  before,  of  both. 
But  if  the  enfranchisement  had  been  such  that  he  would  have  been 
a  Roman  citizen,  the  interest  of  the  master  who  manumitted  him 
accrued  to  the  other  proprietor.     (Paul.  Sent.  iv.  12.  1.) 

The  scale  of  prices  to  be  paid  by  the  manumittor  to  the  co-pro- 
prietor is  given  m  the  Code  (vii.  7.  1.  5). 

Trr.  VIII.    QUIBUS  ALIENARE  LICET  VEL  NON. 

Accidit  aliquando,  ut  quidominus  Sometimes  it  happens  that  he  who 

sit,  alicnare  non  possit  et  contra  qui     is  owner  of  a  thing  cannot  alienate  it, 
dominus    non    sit,    alienandaa    rei    while,  on  the  contrary,  he  who  is  not 
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potestatein    habeat.       Nam    dotale  owner  has  the  power  of   alienation. 

praBdium  niaritus  invita  muhere  per  Thus,  the  husband  is   prohibited  by 

legem   Juliam  prohibetur   alienare,  the  lex  Julia  from  alienating  immove- 

quamvis  ipsius   sit,   dotis   causa  ei  ables,   which   form  part   of  the  dos^ 

datum.      Quod  nos,   legem  Juliam  against  the  wish  of  the  wife,  although 

corrigentes,  in  meHorem  statum  de-  these  immoveables,  having  been  given 

duximus.      Cum  enim   lex   in   soH  him  as  a  part  of  the  do«,  belong  to 

tantummudo  rebus  lociun  habebat,  him.     We  have  amended  the  lex  Julia 

quas  Italicse  fuerant,  et  alienationes  and  introduced  a  great  improvement, 

inhibebat,   quee  invita  muliere  fie-  This  law  only  appUed  to  Italian  im- 

bant,  hypothecas  autem  earum  ctiam  moveables,  and  it  prohibited  aliena- 

volente  :     utrisque    remedium    im-  tions  ma^e  against  the  wishes  of  the 

posuimus,  ut  etiam  in  eas  res,  quse  wife,  and  mortgages  made  even  with 

in  provinciaU  solo  posita^  sunt,  in-  her  consent.     Wishing  to  amend  the 

terdicta  fiat  alienatio  vel  obligatio  law  on  each  of  these  points,  we  have 

et  neutrum  eorum  neque  oonsenti-  declared  that  the  prohibition  of  aliena- 

entibus     muHeribus    procedat,    ne  tion  or  mortgage  shall  extend  to  im- 

sexus    muliebris   fragilitas   in    per-  moveables  in  the  provinces,  and  that 

niciem    substantise    earum   conver-  neither  alienation  nor  mortgage  shall 

teretur.  be  ma^e  even  with  the  consent  of  the 

wife,  lest  the  weakness  of  the  female 
sex  should  be  abused  to  the  detriment 
of  their  fortunes. 

Gai.  ii.  62,  63 ;  C.  v.  13.  15. 

The  power  of  alienating  belongs  to  the  owner  and  to  him  only ; 
and  every  owner  can  alienate  the  thing  belonging  to  him.  There 
are,  however,  exceptions  to  the  rule,  and  these  exceptions  form  the 
subject  of  this  Title. 

The  subject  of  dotes  has  been  already  discussed  in  the  note  to 
paragr.  3  of  the  last  Title. 

1.  Contra  autem  creditor  pignus  1.  On  the  other  hand,  a  creditor 

ex  pactione,  quamvis  ejus  ea  res  non  may,  according  to  agreement,  alienate 

sit,  alienare  potest.     Sedhocforsiton  a  pledge,   although  the  thing  is  not 

ideo   videtur  fieri,   quod   voluntate  his  own  property.     But  this  alienation 

debitoris  intellegitur  pignus  alienare,  may  perhaps  be  considered  as  taking 

qui  ab  initio  contractus  pactus  est,  place  by  the  intention  of  the  debtor, 

ut  liceret  creditori  pignus  vendere,  who  in  making  the  contract  has  agreed 

si  pecunia  non   solvatur.      Sed  ne  that  the  creditor  might  sell  the  thing 

creditores  jus  suum  persequi  impe-  pledged,   if  the  debt  was   not   pai<£ 

direntur    neque    debitores    temere  But  that  creditors  might  not  be  im- 

suanmi  rerum   dominium   amittere  peded  in  the  pursuit. of  their  rights, 

videantur,  nostra  constitutione  con-  nor  debtors  seem  too  easily  deprived 

sultum  est  et  certus  modus  impositus  of  their  property,  a  provision  has  been 

est,  per  quem  pignorum  distractio  made  by  our  constitution  establishing 

possitprocedere,  cujustenoreutrique  a  fixed  method  of  procedure  for  the 

parti  creditorum  et  debitorum  satis  sale  of  pledges,  by  which  the  respective 

abundeque  provisum  est.  interests  of  the  creditor  and  debtor 

have  been  fuUy  secured. 

Gai.  ii.  64  ;  C.  viii.  34.  3.  pr.  et  seq. 

The  power  of  a  creditor  to  sell  the  thing  pledged,  forming  an 
exception  to  the  rule  that  none  but  the  owner  could  alienate,  was 
so  necessary  a  part  of  his  rights  that  it  could  not  be  taken  from 
him  even  by  express  agreement;  and  an  agreement  ne  vendere 
lice  at  had  no  other  etlect  than  to  make  it  necessary  for  the  creditor 
to  give  the  debtor  fuller  notice  of  his  intention  to  sell.     (D.  xiii.  7. 
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4-6.)  Justinian,  by  his  constitution,  permitted  the  parties  to  fix 
the  time,  and  place,  and  manner  of  sale  at  their  pleasure,  and  it 
was  only  if  there  was  no  special  agreement  that  the  regulations  of 
his  constitution  were  to  take  effect,  the  gist  of  which  was  that  the 
thing  might  be  sold  after  two  years  had  elapsed  from  the  time 
when  the  creditor  gave  the  debtor  notice  to  pay,  and  that  after  two 
more  years  the  creditor,  if  no  purchaser  could  be  found,  would  on 
petition  to  the  emperor  be  declared  the  owner,  the  debtor  having 
a  further  period  of  two  years  within  which  he  might  redeem. 
(C.  viii.  34.  3.) 

Tutors  and  curators  might,  in  certain  cases,  alienate  the  goods 
of  their  pupils  and  of  those  committed  to  their  care ;  but,  at  any 
rate  in  the  later  times  of  law,  they  had  to  obtain  the  permission 
of  a  magistrate  for  the  alienation  of  rural  immoveables.  (See 
C.  v.  37.  22.) 

2.  Nuncadmonendisumu8,nequ6  2.  [t  must  next  be  observed,  that 

pupillum  neque  pupillam  ullam  rem  no  pikpil  of  either  sex  can  alienate 

sine    tutoris     auctoritate    alienare  anything  without  the  authority  of  a 

posse.      Ideoque  si  mutuam  pecu-  tutor.     If,  therefore,  a  pupil,  without 

niam  alicui  sine  tutoris  auctoritate  the  tutor's  authority,  lends  any  one 

dederit,  non  contrahit  obhgationem,  money,  the  pupil  does  not  contract 

quia  pecuniam  non  facit  accipientis,  an  oluigation ;  for  he  does  not  make 

ideoque  vindicari  nummi  possunt,  the  money  the  property  of  the  re- 

sicubi  extent:   sed  si  nummi,  quos  ceivet,  and  the  pieces  of  money  may 

mutuos  dedit,   ab  eo,  qui  accepit,  be  claimed  by  vindication,  if  they  still 

bona  fide  consumpti  sunt,  condici  ejdst.      But   supposing  these   pieces 

possunt,  si  mala  fide,  ad  exhibendum  which   the   pupil    has   lent  are   con- 

de  his  agi  potest.     At  ex  contrario  sumetl  by  the  borrower,  then,  if  they 

onmes  res  pupillo  et  pupillse  sine  are  so  bona  fide,  a  personal  action  may 

tutoris  auctoritate  recte  dari  pos-  be  biought:   if  mala  fide,  an  action 

sunt.      Ideoque   si  debitor  pupillo  ad  exhibendum.    On  the  contrary,  the 

solvat,  necessaria  est  tutoris  aucto-  pupil  of  either  sex  may  acquire  any- 

ritas  :  alioquin  non  liberabitur.     Sed  thing  whatsoever  without  the  authority 

etiam    hoc    evidentissima    ratione  of  the   tutor;  and  therefore  when  a 

statutum  est  in  constitutione,  quam  debtor  pays  a  pupil,  the  debtor  must 

ad  Csesareenses  advocatos  ex  sugges-  have  the  authority  of  the  tutor,  or  he 

tione  Triboniani,  viri  eminentissimi,  does  not  free  himself  from  the  debt, 

qusestoris  sacri  palatii  nostri,  pro-  And  we  have,  for  very  obvious  reasons, 

uiulgavimus,  qua  dispositum  est,  ita  declared  by  a  constitution,  published 

liccrc  tutori  vel  curatori  debitorem  to   the  advocates  of  Csesarea  on  the 

pupillarem  solvere,  ut  prius  senten-  suggestion  of  the  very  eminent  Tri- 

tia  judioialis  sine  omni  damno  cele-  bonian,  qusestor  of  our  sacred  palace, 

brata  hoc  permittat.      Quo  subse-  that  the  debtor  of  a  pupil  may  make 

cuto,  si  et  judex  pronuntiaverit  et  payment  to  the  tutor  or  curator,  first 

debitor  solvent,  sequatur  hujusmodi  receiving  permission  by  the  sentence 

solutionemplenissimasecuritas.   Sin  of  a  judge,  obtained  free  of  all  ox- 

autem  aliter  quam  disposuimus  so-  penses;   and  if  these  forms  are  oh- 

lutio  facta  fuerit  et  pecuniam  sal-  served,  a  payment  made  according  to 

vam  habeat  pupillus  aut  ex  ea  locu-  the  sentence  of  the  judge  will  give  the 

pletior  sit  et  adhuc  eandem  summam  debtor  the  most    complete   security, 

pecuniae  petat,  per  exceptionem  doli  But  if  payment  is  made  not  according 

mali  summoven  poterit:  quodsi  aut  to  the  mode  we  have  sanctioned,  the 

male  consumpserit  aut  furto  amise-  pninl  wlio  has  the  money  still  safe  in 

rit,  nihil  proderit  debitori  doli  mali  his    [)osscs8ion,    or    has    been    made 

exceptio,  sed  nihilo  minus  damna-  richer  by  it,  may,  if  he  demands  again 

bitur,  quia  temere  sine  tutoris  auc-  the  same  sum,  be  repelled  by  an  ex- 
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toritate  et  non  aemmdum  nostram 
dispoBitionem  solvent.  Sed  ex  di- 
verso  pupilli  vel  pupillse  solvere  sine 
tutore  auotore  non  possunt,  quia 
id,  quod  solvunt,  non  nt  aooipientis, 
cum  scilicet  nullius  rei  auenatio 
eis  sine  tutoris  auctoritate  concessa 
estk 


ception  of  dolus  mcUus,  But  if  he  has 
spent  the  money  uselessly,  or  lost  it 
by  theft,  the  debtor  cannot  profit  by 
the  exception  of  doltia  mcUuSy  and  he 
will  be  oondenmed  to  pay  over  again, 
because  he  has  paid  in  a  rash  manner, 
without  the  authority  of  the  tutor, 
and  has  not  conformed  to  our  rules. 
On  the  other  hand,  pupils  of  either 
sex  cannot  pay  without  the  authority 
of  the  tutor,  because  that  which  they 
pay  does  not  thereby  become  the 
property  of  the  person  who  receives 
it,  as  they  are  incapable  of  aUenating 
anything  without  tne  authority  of  the 
tutor. 


Gal  fl.  80.  82-84 ;  0.  v.  37.  25 ;  D.  xlvL  3. 14.  8. 


The  pupil  might  make  his  condition  better,  but  not  worse. 
(See  Bk .  i.  Tit.  21.)  He  could  not  transfer  the  property  in  anything 
belonging  to  him,  but  he  could  acquire  the  property  in  anything 
transferred  to  him.  Three  illustrations  of  this  doctrine  are  given. 
.1.  The  pupil  could  not  lend  anything  under  the  contract  called 
wAituv/m,  the  essence  of  which  was  that  the  thing  lent  became  the 
property  of  the  borrower,  who  bound  himself  to  give  back  &  thin^ 
of  equal  value.  (See  Bk.  iii.  Tit.  14.  pr.)  If  the  pupil  attempted 
to  lend  a  thing  in  this  way,  the  thing  lent  could  be  recovered  by 
vindication,  if  it  was  possible  that  the  actual  thing  should  be 
restored;  if  not,  its  value  could  be  recovered  by  a  personal  action 
(condictio)  against  the  borrower;  or  if  the  borrower  had  been 
guilty  of  mala  fides,  an  actio  ad  exhibendum  would  lie,  that  is, 
the  borrower  was  called  upon  to  produce  the  thing  borrowed ;  and 
on  his  being  found  unable  to  do  so,  he  was  condemned  to  pay  not 
only  the  value  of  the  thing,  but  damages  to  compensate  for  the 
injury  inflicted. 

2.  If  the  pupil  was  a  debtor  and  paid  without  authorisation 
money  to  a  creditor,  he  could  not  transfer  the  property  in  the 
pieces  of  money  paid,  and  had  a  real  action  to  get  them  back,  if 
the  creditor  still  had  them;  if  not,  the  pupil  had  the  same 
remedies  as  just  stated  in  regard  to  a  mutuumy  except  that  if  he 
brought  a  condictio  against  a  creditor,  who  had  bona  fide  spent 
the  money,  and  the  creditor  could  claim  the  same  amount  of  money 
for  the  debt  due  to  him,  the  Roman  jurists  considered  that  instead 
of  these  cross  actions  the  debt  of  the  pupil  ought  to  be  considered 
to  be  extinguished. 

3.  If  the  debtor  made  a  payment  to  the  pupil  without  the 
authorisation  of  the  tutor,  that  which  he  paid  became  the  property 
of  the  pupil ;  and  as  the  pupil  could  not  make  his  condition  worse, 
he  could  not  extinguish  debts  due  to  him ;  and  thus  the  debt  was 
still  owiii^,  althon<rh  the  pupil  retained  what  was  paid  him.  The 
debtor  mi^^lit  still  be  sued  for  what  he  owed,  and  he  could  only 
repel  the  action  by  a  plea  of  dolus  mains  to  the  ej^tent  to  which 
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ihe  pupil  then  had  the  money  paid  in  hand,  so  that  if  the  pupil 
had  spent  it  all  the  debtor  would  have  to  pay  over  again.  (Gai. 
ii.  84.)  If  the  tutor  authorised  the  payment,  the  debt  was  extin- 
guished ;  but  still  the  creditor  was  not  quite  safe ;  the  pupil  had  a 
right  to  receive  from  the  tutor  the  money  paid  ;  and  if  he  could 
not  obtain  it  from  him,  the  prsBtor  would,  under  certain  circum- 
stances, grant  a  reatitviio  in  integrv/m  (see  note  on  introductory 
paragra^  of  Bk.  i  Tit.  23),  and  the  creditor  might  then  be 
obliged  to  pay  over  again,  in  order  that  the  pupil  might  be  kept 
free  from  all  loss.  It  was  to  guard  against  this  that  «Justinian,  m 
the  constitution  alluded  to  in  the  text,  provided  a  means  whereby 
the  creditor  should  have  plenia^ma  secvHtaa. 


Tit.  IX.    PER  QUAS  PERSONAS  NOBIS  ADQUIRITUR. 

Adquiritur  nobis  non  solam  per  We  acquire  not  only  by  onrselYes, 

nosmetipsos,  sedetiompereos,  quoB  but  also  by  those  whom  we  have  in 

in  potestate  habemus  :  item  per  eos  our  power ;  also  by  slayes,  of  whom 

servos,  in  qnibus  usumfructum  ha-  we  have  the  usufruct ;  and  by  those 

bemus :  item  per  homines  liberos  et  freemen  and  slaves  belonging  to  others 

servos  alienos,  quos  bona  fide  pos-  whom  we  possess  bona  fide.    Let  us 

sidemuB.    De  quibus  singulis  dili-  examine    separately    these    different 

gentius  dispiciamus.  cases. 

Oal  ii  86. 

The  rule  of  law  was,  that  no  one  could  acquire  through  another 
person ;  but  if  persons  in  the  power  of  another  acquired  anything:, 
that  whidi  they  acquired  became,  by  the  mere  force  of  their 
position,  the  property  of  the  person  in  whose  power  they  were ; 
and  thus  the  rule  may  be,  pemaps,  more  accurately  expressed  by 
saying  that  nothing  could  be  acquired  per  extranea/m  persona/m^ 
ie.  through  a  person  who  was  not  in  the /amiiia  of  the  acquirer. 

L  Igitur  liberi  vestri  utriusque  1.  Formerly,  all  that  your  children 

sexus,  quos   in   potestate   habetis,  under  your  power  of  either  sex  ac- 

olim  quidem,  quidquid  ad  eos  per-  quired,  excepting  castrerma  peculia, 

venerat  (exceptis  videlicet  castrensi-  was  without  distinction  acquired  for 

bus  peculiis),  hoc  parentibus  suis  the  benefit  of  their  ascendants;  so  much 

adquirebant  sine  ulla  distinctione :  so,  that  the  paterfamilias  who  had 

et  hoc  ita  parentum  fiebat,  ut  esset  thus  acquired  anything  through  one 

eis  licentia,    quod   per   unum   vel  of  his  children,  could  give  or  sell,  or 

imam  eorum  adauisitum   est,   alii  transfer  it  in  any  way  he  pleased  to 

filio  vel  extraneo  donare  vel  vendere  another  child  or  to  a  stranger.     This 

vel  quocumque  modo  voluerant,  ap*  appeared  to  us  very  harsh,  and  by  a 

plicare.      Quod  nobis  inhumanum  general  constitution  we  have  relieved 

visum  est  et  generali  constitutione  the  children,  and  yet  reserved  for  the 

emissa    et    liberis    pepercimus   et  ascendants  all  that  was  due  to  them, 

patribus     debitum     reservavimus.  We  have  declared  that  all  which  the 

Sancitum  etenim  a  nobis  est,  ut,  si  filiiufamilias  obtains  by  means  of  the 

quid  ex  re  patris  ei  obveniat,  hoc  fortune  of  the  ^Either,  shall,  according 

secundum  antiquam  observationem  to  the  old  law,  be  acquired  entirely 

totum  parent!  adquirat  (qus  enim  for  the  father's  benefit :  for  what  hard- 

invidia  est,  quod  ex  patris  occasione  ship  is  there  in  that  which  comes  from 
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profectum  est,  hoc  ad  enm  reverti  ?) :  the  father  retximing  to  him  ?  But  of 
quod  autcm  ex  alia  causa  sibi  fihus-  everything  that  the  filiuafamilias  ac- 
familias  adquisivit,  hujus  usiunfruc-  quires  in  any  other  way,  he  shall  ac- 
tum quidem  patri  adquirat,  domi-  quire  the  usufruct  for  the  father,  but 
ninm  autem  apud  enm  remaneat,  the  son  shall  retain  the  ownership,  bo 
ne,  quod  ei  suis  laboribus  vel  pros-  that  the  son  may  not  have  the  mortifi- 
pera  fortuna  accessit,  hoc  in  alium  cation  of  seeing  that  becoming  the 
perveniens,  luctuosum  ei  procedat.       property  of  another,  which  he  himself 

has  gained  by  his  labour  or  good  for- 
tune. 

Gal  iL  87 ;  C.  vi.  61.  6. 

The  filiusfamilias  could  not,  in  the  strict  law  of  Rome,  have 
any  property  of  his  own.  Sometimes,  however,  the  father  per- 
mitted the  son  to  have  what  was  called  a  peculiuviy  that  is,  a 
certain  amount  of  property  placed  under  his  exclusive  control. 
This  peculiv/m  remained  in  law  the  property  of  the  father,  but  the 
son  had  the  disposition  and  management  of  it  by  his  father's 
permission,  and  as  long  as  it  remained  in  the  son's  possession  it 
was,  as  far  as  regarded  third  persons,  exactly  like  property  really 
belonging  to  the  son  only,  that  is,  they  could  sue  and  recover 
from  him  to  the  extent  of  his  peculium.  (See  Tit.  12.  pr.  of  this 
Book.)  In  the  early  times  of  the  Empire  a  filiusfamUias  came 
to  have,  under  the  name  of  castrense  peculium,  property  quite 
independent  of  his  father.  This  castreTise  peculium  consisted  of 
all  that  was  given  to  a  son  when  setting  out  upon  military  service, 
or  acquired  while  that  service  lasted.  (D.xlix.  17. 1.)  This  belonged 
to  the  son  as  completely  as  if  he  had  been  suijuriSy  and  he  had  full 
power  of  disposing  of  it  either  during  his  lifetime  or  by  testament. 
Filiifamilias  in  castrensi  peculi  ovice  patruTRfamiliarum  fun- 
guntur.  (D.  xiv.  6.  2.)  If,  however,  he  did  not  choose  to  exer- 
cise his  power  of  disposing  of  it  by  testament,  his  father  took  it  at 
his  death,  not  as  succeeding  to  it  ab  intestato,  but  as  the  claimant 
oisk peculium.  (See  Tit.  12.  pr.)  A  further  benefit  was  extended 
to  the  JiliuafaTnilids  by  the  institution  of  the  quasi-CdstreTise 
pectbliumy  a  privilege  given  to  certain  civil  functionaries,  corre- 
sponding to  that  given  by  the  Cdstrense  peculium  to  soldiers. 
Constantine,  by  a  constitution  (C.  xii.  31),  placed  on  the  footing 
of  the  castrense  peculium  things  which  Sk  filiusfamUias j  who  was 
an  officer  of  the  palace,  received  from  the  emperor  or  gained  by 
his  own  economy.  The  same  advantage  •  was  subsequently  ex- 
tended to  many  other  functionaries,  as  well  as  to  advocates  and 
certain  ecclesiastical  dignitaries.  The  quasi-castrense  peculium 
must  have  existed  in  the  time  of  Ulpian  (D.  xxxvi.  1.  1.  6  ; 
xxxix.  5.  7.  6),  unless  the  passages  in  the  Digest  in  which  he 
alludes  to  it  are  interpolated,  but  under  what  form  it  then  existed 
we  do  not  know.  In  one  respect  it  slightly  differed  from  the 
castrense  peculium ;  for  the  power  of  disposing  of  it  by  testament 
did  not  always  accompany  it,  but  was  only  given  to  the  more 
privileged  classes  of  those  who  were  allowed  to  have  such  a 
peculium.     Justinian,  however,  altered  this,  and  gave  the  power 
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of  disposing  of  it  by  testament  to  every  one  who  had  a  quasi- 
castrenee  peculium,  (See  Tit.  11.6.)  Constantine  also  introduced 
another kmd of p€cuimm, termed the^gcuimmadven^i^mm.  This 
consisted  of  everything  received  by  Skjiliusfamilias  from  his  mother 
at  her  death,  whether  by  testament  or  not.  (C.  vi.  60.  1.)  Sub- 
sequent emperors  included  in  it  all  received  by  succession  or  as  a 
gift  inter  vivos  from  maternal  ascendants  (C.  vi.  60. 2),  or  by  one  of 
two  married  persons  from  the  other  (C.  vi.  61.  1) ;  and  Justinian, 
as  we  learn  from  the  text,  included  under  the  peculium  adventitiwm 
all  that  came  to  the  son  from  any  other  source  than  from  the 
father  himself.  The  father  had  the  usufruct  of  the  peculium 
adventitium,,  and  it  was  only  the  ownership  that  was  held  by  the 
son.  The  peculiuTn  which  came  to  the  son  as  part  of  the  father's 
property,  and  which  continued  to  belong  to  the  father,  has  been 
termed  by  commentators  profectitium,  because  it  comes  {proficiS' 
citur)  from  the  father. 

Tlie  peculium  in  the  time  of  Justinian,  therefore,  if  profec- 
tHiv/m,,  belonged  to  the  father ;  in  all  other  cases  it  belonged  to 
the  son  ;  but  the  father  had  the  usufruct  of  the  peculium.  adventi- 
tivmiy  while  the  son  had  as  full  power  over  the  caai/renMe  or  quasi' 
castrense  peculium,  as  if  he  had  been  svd  juris. 

2.  Hocque  a  nobis  dispositum  2.  We  have  also  made  some  regrda- 
est  et  in  ea  specie,  ubi  parens  eman-  tions  with  respect  to  the  power  which 
oipando  liberum  ex  rebus,  quse  ad-  under  former  constitutions  a  father 
qoisitionem  effugiunt,  sibi  pcurtem  had,  when  emancipating  his  children, 
tertiam  retinere,  si  voluerat,  licenti-  of  deducting  a  tlurd  part  from  the 
am  ex  anterioribus  constitutionibus  things  over  which  he  had  no  right  of 
habebat,  quasi  pro  pretio  quodam-  acquisition,  as  if  this  was  the  price  of 
modo  emancipationis,  et  inhuma-  the  emancipation.  It  seemed  very  hard 
num  quiddam  accidebat,  ut  fihus  that  the  son  should  thus  be  deprived 
rerum  suarum  ex  hac  emancipatione  by  emancipation  of  a  third  part  of  his 
dominio  pro  parte  defraudetur  et,  property,  and  that  what  he  gained  in 
quod  honoris  ei  ex  emancipatione  honour  by  being  emancipated,  as  being 
additum  est,  quod  sui  juris  efifectus  thus  made  sui  jurist  should  be  im- 
est,  hoc  per  rerum  deminutionem  paired  by  a  diminution  of  his  property, 
decrescat.  Ideoque  statuimus,  ut  We  have  therefore  enacted  that  the 
parens  pro  tertia  bonorum  parte  father,  instead  of  retaining  a  third  as 
dominii,  quam  retinere  poterat,  di-  owner,  shall  retain  half  not  as  owner 
midiam  non  dominii  rerum,  sed  but  as  usufructuary.  Thus  the  owner- 
ususfructus  retineat :  ita  etenim  et  ship  in  the  whole  will  remain  with  the 
res  intactSB  apud  filium  remanebunt  son  unimpaired,  while  the  father  will 
et  pater  ampliore  siuuma  fruetur,  enjoy  the  benefits  of  a  larger  portion, 
pro  tertia  dimidia  potiturus.  the  half,  namely,  instead  of  the  third. 

0.  vL  61.  6.  3. 

The  usufruct  of  the  father  over  things,  the  ownership  of  which, 
as  part  of  the  peculium  adventitium,  belonged  to  the  son,  would  be 
lost  by  emancipation.  It  was  as  an  equivalent  for  this  that  the 
property  in  one-third  of  these  things  was  given  to  the  father  on 
emancipation.  Justinian  substitute  the  usufruct  of  one-half  for 
the  ownership  of  one-third. 

3.  Item  Yobis  adquiritur,  quod  3.  So,  too,  all  that  your  slaves  ao- 
servi  vestri  ex  traditione  nanciscun-    quire  by  tradition,  or  stipulation,  of 
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tur,  give  quid  stipulentiir  vel  ex  qua-  in  any  other  way,  is  acquired  for  you , 

libet   alia   causa   adquirunt.      Hoc  and  that  even  without  your  knowledge 

enim  vobis  et  ignorantibus  et  invitis  and   against   your   wishes.     For    the 

obvenit.    Ipse  enim  servus,  qui  in  slave  being  in  the  power  of  another 

potestate  sJterius  est,  nihil  suum  cannot  himself  have  anything  as  his 

habere  potest.     Sed  si  heres  insti-  own.    And  if  he  is  instituted  heir,  he 

tutus  sit,  non  alias  nisi  jussu  vestro  cannot  enter  on  the  inheritance  except 

hereditatem    adire    potest :    et    si  by  your  direction.     And  if  he  enters 

jubentibus  vobis  adierit,  vobis  here-  by  your  direction,  you  acquire  the  in- 

ditas  adquiritur,  perinde  ac  si  vos  heritance  exactly  as  if  you  had  your- 

ipsi  heredes  instituti  essetis.     Et  selves  been  instituted  heirs.     Legacies, 

convenienter  scilicet    legatum    per  again,  are  equally  acquired  for  you  by 

eos  vobis  adquiritur.     Non  solum  your  slaves.    And  it  is  not  only  the 

autem  proprietas  per  eos,  quos  in  ownership  which  is  acquired  for  you 

potestate  nabetis,  adquiritur  vobis,  by  those  whom  you   have    in    your 

sed  etiam  possessio:  cujuscumque  power,  but  also  the  possession.    Every- 

enim  rei  possessionem  adepti  fuerint,  thing  of  which  they   have  obtained 

id  vos  possidere  videmini     Unde  possession  you  are  considered  to  pos- 

etiam  per  eos  usucapio  vel  longi  sess,  and  consequently  usucapion  or 

temporis  possessio  vobis  accedit.  possession  longi  temporis  operates  for 

you  through  them. 

Gal  ii  87.  89. 

AU  that  the  slave  had  belonged  to  his  master ;  and  this  rule 
was  subject  to  no  exceptions  such  as  those  introduced  for  the 
benefit  of  the  filivsfarmlias.  The  slave's  peculium  was  always 
at  the  disposition  of  his  master,  and  it  made  no  difference  what 
was  the  mode  in  which  he  acquired :  he  acquired  it  for  his  master 
even  though  his  master  had  not  consented  or  even  known  of  the 
acquisition.  Therefore,  if  the  slave  received  anything  in  pursu- 
ance of  a  stipulation  (aive  quid  stipulentur),  he  acquired  it  for 
his  master,  although  he  could  not  bind  his  master  by  promising 
anything  to  a  person  who  stipulated  for  anything  from  him.  The 
slave  could  not  make  his  master's  (x)ndition  worse ;  and  as  an 
inheritance  might  be  more  onerous  than  lucrative,  for  the  debts 
of  the  deceased,  which  the  heir  was  bound  to  pay,  might  exceed 
the  value  of  his  property,  a  slave  was  not  permitted  to  accept  an 
inheritance,  except  by  his  master's  express  command.  A  legacy, 
on  the  other  hand,  could  not  be  otherwise  than  advantageous,  and 
therefore  a  legacy  given  to  a  slave  immediately  belonged  to  his 
master.  There  was  a  minor  difference  between  the  institution  of 
a  slave  as  heir,  and  a  gift  to  him  of  a  legacy,  which  deserves 
mention.  The  right  to  a  legacy  dated  from  the  death  of  the 
deceased ;  the  right  to  an  inheritance  dated  from  the  time  of 
entering  on  an  inheritance.  The  slave,  therefore,  acquired  a 
legacy  for  the  benefit  of  the  master  to  whom  he  belonged  at  the 
time  when  the  deceased  died  ;  but  a  slave  instituted  heir,  acquired 
for  the  master  to  whom  he  belonged  at  the  time  of  entering  on 
the  inheritance.  K,  therefore,  the  slave  changed  masters  or 
became  free  between  these  times,  he  acquired  a  legacy  for  his 
former  master,  but  took  an  inheritance  for  his  new  master,  or,  if 
free,  for  himself. 

The  physical  fact  of  possession  might  be  accomplished  through 


LIB.  n.    TIT.  IX.  161 

a  slave,  but  not  the  intention,  which  was  requisite  for  legal  posses- 
sion. It  was  necessary  that  the  master  should  have  the  intention 
of  treating  the  thing  possessed  by  the  slave  as  if  he  himself  was 
the  owner.  Animo  noatro,  says  Paul,  corpore  etiam  alieno, 
poasidemvs.  (D.  xli.  2.  3. 12.)  The  master  could  not,  therefore, 
acquire  through  the  slave  legal  possession,  as  opposed  to  mere 
detention,  without  his  knowledge  and  consent,  as  he  could  acquire 
ownership ;  except,  indeed,  when  the  slave  possessed  a  thing  as 
part  of  his  peculium,  for  then  the  permission  to  have  a  pecuhum 
was  considered  as  indicating  a  general  intention  on  the  part  of  the 
master  applying  to,  and  completing,  legal  possession  in  every- 
thing acquired  as  part  of  the  peculium,     (D.  xlL  2.  1.  5.) 

All  that  is  saia  here  of  the  slave  may,  with  the  necessary 
exceptions  as  to  the  peculia  caatrcTisia,  quaai-caatrenaia,  and 
adventitia,  be  said  of  the  filiuafamiliaa,  who  equally  stipulated 
for  his  f ather  s  benefit,  could  not  make  his  father  s  position  worse, 
took  inheritances  only  under  his  father  s  direction,  received  legacies 
for  his  father's  benefit,  and  possessed  physically,  but  needed  his 
father  8  animua  poaaidendi, 

4.  De  his  autem  servis,  in  qui-  4.  As  to  slaves  of  whom  you  have 

bus  tantum  usumfructum  habetis,  only  the  usufruct,  it  has  been  decided 

ita  placuit,  ut,  quidquid  ex  re  ve-  that  whatever  they  acquire  by  means 

stra  vel  ex  operibus  suis  adquirant,  of  anything  belonging  to  you,  or  by 

id  vobis  adiciatur,  quod  vero  extra  their  own  labour,  shall  belong  to  you  ; 

eas  causas  persecuti  sunt,  id  ad  do-  but  that  all  they  acquire  from  any 

minum  proprietatis  pertineat.    Ita-  other  source  shall  belong  to  the  owner, 

que  si  is  servus  heres  mstitutus  sit  le-  So  if  a  slave  is  made  heur,  or  anything 

gatumve  quid  ei  aut  donatum  f uerit,  is  given  him  as  a  legacy  or  gift,  it  is 

non  usufmctuario,  sed  domino  pro-  the  owner,  not  the  usufructuary,  who 

prietatis  adquiritur.     Idem  placet  et  receives  the  benefit  of  the  acquisition, 

de  eo,  qui  a  vobis  bona  fide  posside-  It  is  the  same  with  regard  to  any  one 

tur,  sive  is  liber  sit  sive  aiienus  ser-  whom  you  possess  bona  fide,  whether 

vus ;  quod  enim  placuit  de  usufruc-  a  freeman  or  the  slave  of  another  per- 

tuario,  idem  placet  et  de  bona  fide  son  (for  the  rule  with  regard  to  the 

possessore.    Itaque  quod  extra  duas  usufructuary  holds  good  with  regard 

istas  causas  adquiritur,  id  vel  ad  to  the  bona  fide  possessor) ;  and  so 

ipsum  pertinet,  si  hber  est,  vel  ad  do-  everything  the  person  possessed  ac- 

minum,  si  servus  est.     Sed  bonse  fi-  quires,  except  from  one  of  the  two 

dei  possessor  cum  usuceperitservum,  sources  above  mentioned,  belongs  to 

quia  eo  modo  dominus  fit,  ex  omni-  himself  if  he  is  a  freeman,  and  to  his 

bus  causis  per  eum  sibi  adquirere  master  if  he  is  a  slave.    When  the  bona 

potest :  fructuarius  vero  usucapere  fide  possessor  has  gained  the  property 

non  potest,  primum  quia  non  pos-  in  the  slave  by  usucapion,  he,  of  course, 

sidet,  sed  habet  jus  utendifruendi,  becomes  the  owner,  and  all  that  the 

deinde  quia  scit,   servum  alienum  slave  acquires   is   acquired  for  him. 

esse.     Non  solum  autem  proprietas  But  the  usufructuary  cannot  acquire  a 

per  eos  servos,  in  quibus  usumfruc-  slave  by  use :  first,  because  he  has  not 

turn  habetis  vel  quos  bona  fide  pos-  the  possession,  but  only  the  right  of 

sidetis,  vel  per  liberam  personam,  usufruct;    and   secondly,   because  he 

quse  bona  fide  vobis  servit,  adquiri-  knows  that  the  slave  belongs  to  an- 

tur  vobis,  sed  etiam  possessio :  lo-  other.     It  is  not  only  the  ownership 

quimur  autem  in  utriusque  persona  that  is  acquired  for  you  by  the  slaves 

secundum  definitionem,  quam  prox-  of  whom  you  have  the  usufruct,  or 

ime  exposuimus,  id  est  si  quam  pos-  whom  you  possess  bona  fide,  or  by  a 

sessionem  ex  re  vestra  vel  ex  ope-  free  person  whom  you  employ  as  your 

ribns  suis  adeptl  fuerint.  slave  bona  fide ;  you  acquire  also  the 
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EOBsession.  But  in  saying  this  we  must 
e  understood,  with  regard  to  both 
slaves  and  freemen,  to  adhere  to  the 
distinction  laid  down  previously,  and  to 
refer  only  to  the  possession  they  have 
obtained  by  means  of  something  be- 
longing to  you,  or  by  their  own  labour. 
Gai.  iL  91-94. 

The  usufructuary  was  entitled  to  the  fruits  of  the  slave,  that 
is,  to  his  services,  and  to  the  profits  derived  from  letting  out  his 
services  to  gthers ;  but  what  the  slave  acquired  by  stipulation, 
gift,  legacy,  or  similar  means,  was  no  part  of  the  fruits,  and 
therefore  did  not  belong  to  the  usufructuary.  If  the  means  of 
acquisition  were  derived  from  the  usufructuary,  as,  for  instance,  if 
the  slave  acquired  by  parting  with  any  of  the  produce,  then  the 
case  would  be  different. 

What  is  true  of  the  usufructuary  is  true  also  of  a  bona  fide 

f possessor  either  of  the  slave  of  another,  or  of  a  person  in  fact 
ree,  but  honestly  believed  to  be  a  slave.  And  the  bona  fide 
possessor  has  the  advantage  over  the  usufructuary  pointed  out  in 
the  text,  that  as  he  has  the  possession,  which  no  usufructuary  can 
have,  for  no  usufructuary  intends  to  treat  the  thing  as  if  he  were 
the  owner,  this  possession  may,  if  continued  long  enough,  give 
the  rights  of  usucapion  over  a  moveable,  or  of  poaseasio  longi 
temporis  over  an  immoveable. 

5.    Ex  his  itaque  apparet,   per  5.  Hence  it  appears  that  you  can- 

liberos  homines,  quos  neque  vestro  not  acquire  by  means  of  free  persons 

juri  subjectos  haoetis  neque  bona  not  in  your  power,  or  possessed  by  you 

fide  possidetis,  item  per  alienos  ser-  bona  fide ;  nor  by  the  slave  of  anotner, 

vos,  in  quibus  neque  usumfructum  of  whom  you  have  neither  the  usufruct 

habetis  neque  justam  possessionem,  nor  the  lawful  possession.    And  this  is 

nulla  ex  causa  vobis  adquiri  posse,  meant,  when  it  is  said,  that  nothing 

Et  hoc  est,   quod  dicitur,  per  ex-  can  be  acquired  by  means  of  a  stranger ; 

traneam    personam    nihil    adquiri  except,  indeed,  that  according  to  the 

posse :  excepto  eo,  quod  per  liberam  constitution  of  the  Emperor  Severus, 

personam  veluti  per  procuratorem  possession  may  be  acquired  for  you  by 

placet    non   solum  scientibus,    sed  a  free  person,  as  by  a  procurator,  not 

etiam    ignorantibus    vobis    adquiri  only    with,   but   even    without,   your 

possessionem  secundum  divi  Severi  knowledge ;    and   by  this  possession 

constitutionem  et  per  banc  posses-  you  acquire  the  property,  if  it  was  the 

sionem  etiam  dominium,  si  dominus  owner  who  dehvered  the  thing,  or  by 

fuit,  qui  tradidit,  vel  per  usucapio-  usucapion  or  prescription  longi  tempo- 

nem  aut  longi  temporis  prsescriptio-  m,  if  it  was  not. 
nem,  si  dominus  non  sit. 

Gai.  ii  95 ;  C.  iv.  27.  1 ;  D.  xli.  1.  20.  2 ;  0.  vii.  32.  1. 

The  rule  of  the  older  4aw  was  that  no  person  could  be  repre- 
sented per  extraneaTTi  personam,  i.e.  by  a  person  who  was  not 
under  his  power,  in  any  of  those  acts  which  were  regulated  by  the 
civil  law.  Thus,  no  one  could  acquire  the  ownership  of  a  thing 
for  another ;  if  he  received  anything,  as,  for  instance,  by  manci- 
pation or  in  jure  cessiOy  although  he  received  it  expressly  for 
another,  still  this  other  person  did  not  thereby  acquire  the  property 
in  the  thing.     But  a  mere  natural  fact  such  as  that  of  possession 
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could  take  place  for  the  benefit  of  one  person  through  another 
person,  if  the  person  for  whose  benefit  the  thing  was  possessed 
had  but  the  intention  of  profiting  by  it,  and  then  this  possession 
might  lead  through  asucapion  to  ownership.  If,  however,  a 
person  was  charged  with  the  management  of  the  affairs  of  another, 
he  could  exercise  an  intention  of  possessing  for  the  benefit  of  the 
person  for  whom  he  acted,  which  a  mere  stranger  could  not ;  and 
thus  it  was  possible  non  aohtm  scientibus  aed  et%am  iynorantiubs, 
i.e.  for  persons  who  did  not  know  even  of  the  fact  of  possession, 
to  acquire  legal  possession  through  an  agent.  But,  though  the 
text  would  be  likely  to  mislead  us,  we  learn  from  a  constitution 
of  Severus  and  Antoninus  (C.  vii.  32. 1),  which  does  not  appear  to 
have  made  any  great  change  in  the  law,  that  usucapion  did  not 
commence  until  the  person,  for  whose  benefit  the  thing  was 
possessed,  knew  of  the  passession.  If  the  procurator  received 
possession  from  a  person  who  was  the  owner,  then  it  was  not  a 
question  of  getting  ownership  by  usucapion,  and  the  ownership 
immediately  passed  to  the  person  for  whom  the  procurator  was 
acting,  even  though  this  person  did  not  know  of  what  was  done. 
Si  procurator  rem  mihi  evierit  ex  mandato  meo  eique  sit  tra- 
dita  meo  nomine,  dominium  mihi,  id  eat  proprietas,  adquiritur 
etiam  ignoranti,     (D.  xli.  1.  13.) 

6.  HactenuB  tantisper  admonu-  6.  What  we  have  said  respecting 
isse  sufficiat,  quemadmodum  sin  gules  the  modes  of  the  acquiBition  of  parti- 
res  adquinintur :  nam  legatonmi  cular  things,  may  suffice  for  the  pre- 
jus,  quo  et  ipso  singula  res  vobis  sent.  For  we  snail  speak  more  con- 
ad  quiruntur,  item  fideicouunisso-  veuiontly  hereafter  of  the  law  of 
rum.  ubi  singula)  res  vobis  relin-  legacies,  by  which  also  you  acquire 
quuntur,  opportimius  inferiori  loco  property  in  particular  things,  and  of 
referemuB.  Yideamus  itaque  nunc,  fideicommisaa,  by  which  particular 
quibus  modis  per  universitatcm  res  things  are  left  to  you.  Let  us  now 
vobis  adquiruntur.  Si  cui  ergo  speak  of  the  modes  of  acquiring  per 
heredes  facti  sitis  sive  cujus  bono-  univers^itatem.  If  you  are  made  heir, 
rum  possessionem  petieritis  vel  si  or  claim  possession  of  the  goods  of 
quein  adrogavcritis  vel  si  cujus  bona  any  one,  or  arrogate  any  one,  or  goods 
libertatum  conservandorum  causa  are  adjudged  to  you  in  order  to  pre- 
vobis  addicta  fuerint,  ejuifres  omnes  serve  the  liberty  of  slaves,  in  these 
ad  vos  transeunt.  Ac  prius  de  here-  cases  all  that  belonged  to  such  person 
ditatibus  dispiciamus.  Quarum  du-  passes  to  you.  First  let  us  treat  of 
plex  condicio  est :  nam  vel  ex  testa-  inheritances,  which  may  be  divided 
mento  vel  ab  intestato  ad  vos  per-  into  two  kinds,  according  as  they  come 
tinent.  Et  prius  est,  ut  de  his  di-  to  you  by  testament  or  ab  intestato. 
spioiamus,  qute  vobis  ex  testamento  We  will  begin  with  those  whicli  come 
obveniunt.  Qua  in  re  necessarium  to  you  by  testament ;  and  for  this  it  is 
est,  initio  de  ordinandis  testamentis  necessary  in  the  first  place  to  explain 
ezxjonere.  the    formaUtiiBS    requisite  in  making 

testaments. 

Gai.  ii.  97-100. 

We  now  pass  to  the  acquisition  of  a  universitaa  rerum,  to  the 
eases  in  which  one  man  succeeded  to  the  persona  of  another,  and 
acquired  in  a  mass  all  liis  goods  and  all  his  rights  and  duties. 
(See  Introd.  sea  74.) 

2   M 
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Tit.  X.    DE  TESTAMENTIS  ORDINANDIS. 

Testamontum  ex  eo  appellatur,  The  word  testament  is  derived  from 

quod  testatio  mentis  est.  testatio  mentis ;  it  testifies  the  deter- 

mination of  the  mind. 

D,  xxviii.  1.  1. 

With  respect  to  this  derivation  it  is  scarcely  necessary  to  say 
that  'inentum  is  merely  a  termination,  and  not  derived  from  mens. 
Ulpian  (Reg.  20.  1)  gives  as  a  definition  of  a  testament,  inentis 
nostroB  juata  contestation  in  id  solemniter  facta,  ut  post  mortem 
nostram  valeat ;  and  Modestinus  (D.  xxviii.  1. 1)  gives  volunta- 
tis nostras  justa  sententia  de  eo  quod  quispost  mortem  suam,  fieri 
vult ;  the  word  justa  implying  in  each,  that,  in  order  to  be  valid, 
the  testament  must  be  made  in  compliance  with  the  forms  of  law. 


1.  Sed  ut  nihil  antiquitatis  peni-  1.  That  nothing  belonging  to  an- 

tus  ignoretur,   sciendum  est,  olim  tiquity  may  be  altogether  unknown, 

quidem  duo  genera  testamentorum  it  is  necessary  to  observe,  that  formerly 

in  usu  fuisse,  quorum  altero  in  pace  there  were  two  kinds  of  testaments  in 

et  in  otio  utebantur,  quod  calatis  use :  the  one  was  employed  in  times  of 

comitiis  appellabatur,   altero,  cum  peace,  and  was  named  calatis  comitiis ; 

in  prcelium  exituri  essent,  quod  pro-  the  other  was  employed  at  the  moment 

cinctum  dicebatur.     Accessit  delude  of  setting  out  to  battle,  and  was  termed 

tertium  genus  testamentorum,  (juod  procinctum.   A  third  species  was  after- 

dicebatur  per  sbs  et  libram,  scilicet  wards  added,  called  per  ms  et  libram, 

quia    per    emancipationcm,   id   est  being  effected  by  mancipation,  that  is 

imaginariam  qu£indam  venditionem,  an  imaginary  sale  in  the  presence  of  five 

agcbatur,  quinque  testibus  et  libri-  witnesses  and  the  libripens,  all  citizens 

pendo,  civibus  Bomanis  puberibus,  of  Rome,  above  the  age  of  puberty,  to- 

prsesentibus     et     eo,    qui     familiaB  gethcr  with  him  who  was  called  the 

emptor  dicebatur.     Sed  ilia  quidem  emptor familise.   The  two  former  kinds 

priora  duo   genera   testamentorum  of  testaments  fell  into  disuse  even  in 

ex  vetcribus  tomporibus  in  desuetu-  ancient  times ;  and  that  made  per  ass 

dineiu  abierunt:  quod  vero  per  ses  et  libram  also,   although  it  has  con- 

et  libram  fiebat,  licet  diutius  per-  tinued  longer  in  practice,  has  now  in 

mansit,  attamen  partiin  et  hoc  in  part  ceased  to  be  made  use  of. 
usu  esse  desiit. 

Gal  ii.  101-104. 

When  the  head  of  a  family  died,  the  law  in  ancient  times  deter- 
mined on  whom  his  persona,  that  is,  the  aggregate  of  his  political 
and  social  rights  and  duties,  should  devolve.  But  we  cannot  say  that 
there  was  any  definite  period  of  Roman  history  when  a  man  could 
not  make  a  will.  Originally,  as  we  learn  from  the  text,  which  is 
borrowed  from  Gains,  testaments  were  made  in  the  comitia  calata, 
or  in  procinctu,  By  calata  comitia  is  meant  the  comitia  curiata 
summoned  (calata)  for  the  despatch  of  what  we  may  term  private 
business.  This  took  place  twice  a  year.  We  do  not  know  how 
far  it  was  open  to  any  one  at  the  meeting  to  oppose  a  testament, 
or  whether  the  coviitia  merely  registered  the  testaments  declared 
in  their  presence.  Subsequently  the  inode  of  making  testaments 
per  CCS  et  lihrdm,  that  is,  by  a  fictitious  sale,  was  introduced,  and 
both  this  mode  and  that  of  declaration  before  the  comitia  curiata 
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were  used  indifferently,  nor  is  there  any  evidence  to  show  that  the 
one  form  was  considered  more  appropriate  to  the  patrea  than 
the  other.  Only  members  of  the  patrician  gentes  sat  in  the  comitia 
curiatay  but  that  is  no  reason  why  the  plebeians  should  not  have 
come  before  these  comitia  to  declare  their  testaments.  The 
Twelve  Tables  declared  uti  legasait  super  pecunia  tutelave  auce 
rei,  ita  jus  esto,  that  is,  every  one's  testamentary  dispositions 
should  be  carried  into  effect,  and  the  necessity  for  the  provision 
may  have  arisen  from  some  kind  of  tampering  on  the  part  of 
members  of  the  comitia  with  the  t.estaments  of  plebeians. 

Procinctua  properly  means  an  army  in  marching  and  fighting 
order.  Procinctua  eat  expeditua  et  armattua  exercitua.  (Gai.  ii. 
101.)  The  testament  is  said  to  be  prodnctum.,  but  properly  it 
ought  to  be  m  procinctu  factum..  Cicero  speaks  {de  Or.  i.  53) 
of  the  testament  in  procinctu  as  then  in  use,  and  describes  it  as 
made  aine  libra  et  tahuliay  that  is,  without  the  forms  usual  in  the 
teatamentum  per  cea  et  libram. 

In  the  teatamentum  per  cea  et  libram,  the  hereditas  was  sold 
by  mancipatio  to  the  purchaser.  Originally  the  testator  sold  the 
inheritance  to  the  person  who  was  really  to  be  the  heir.  The 
purchaser,  as  Gaius  expresses  it,  heredia  locum  obtinebaty  and  the 
testator  instructed  him  how  he  wished  his  property  to  be  disposed 
of  after  his  death.  But  as  the  sale  was  irrevocable,  a  testator 
might  be  very  glad  to  escape  from  proclaiming  an  heir  whose 
position  he  could  not  afterwards  affect.  The  object  was  attained 
by  selling  the  inheritance  to  a  third  person ;  and  the  familice 
emptor  came  to  be  thus  a  mere  stranger,  who  was  only  appointed 
dicia  gratia,  to  go  through  the  form  of  sale.  (Gai.  ii.  103.)  The 
process  of  selling  to  this  fictitious  stranger  is  given  at  length  in 
Gaius  (ii.  104).  The  testator  having  written  out  his  will,  sum- 
moned five  witnesses,  and  a  balance-holder  (libripena),  and  then 
gave  by  mancipation  his  inheritance  to  the  purchaser.  The  pur- 
chaser, on  receiving  it,  instead  of  using  the  ordinary  form,  pro- 
nounced these  words,  Familiam  pecuniamque  tuam  endo  man- 
datela  tutela  custodelaqtue  mea  recipio  eaque  quo  tu  jure 
teatamentv/m  facere  poaaia  aecundum  legem  publicam  hoc  cere 
(or,  as  some  added,  ceneaque  libra)  eato  Ttiihi  empta;  he  then, 
after  striking  the  scale  with  it,  gave  the  piece  of  copper  to  the 
testator  as  the  price  of  the  inheritance.  The  testator  then  pro- 
duced the  tablets  on  which  his  testament  was  written,  and  said, 
Hcec  ita,  ut  in  hia  tabulia  ceriaque  acripta  aunt,  ita  do,  ita  lego, 
ita  teator ;  itaque  voa,  Quiritea,  teatim^onium  mihi  perhibetote. 
This  announcement  of  his  wishes  was  termed  nuncupatio.  Nun- 
cupare  eat  palam,  nominare.  (Gai.  ib.)  The  term  is  properly 
applicable  to  the  oral  statement ;  but  the  expression  of  tne  testa- 
tor's wishes  was  really  considered  as  always  made  orally,  as  the 
announcement  that  the  written  documents  contained  a  declara- 
tion of  the  testator's  wishes  was  taken  as  a  compendious  mode  of 
stating  what  tbase  wishes  were.     (Gai.  ib.) 
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T\\Q  concluding  words  of  the  paragraph,  pa/rtvm  et  hoc  in  um 
esse  desiity  refer  to  the  change  above  mentioned  from  a  sale  to 
the  real  heir  to  a  sale  to  a  stranger.  The  sale  became  a  mere 
matter  of  form,  and  the  testament  was  that  which  the  testator 
wrote.  When  the  mode  of  making  testaments  by  the  calqia 
comitia  fell  into  disuse  we  do  not  know,  but  probably  at  an  early 
time  of  the  Republic.  The  imperial  constitutions  (see  next  Title) 
gave  all  soldiers  the  power  of  making  a  testament  without  ob- 
serving the  usual  forms,  and  the  testaments  of  soldiers  under  the 
Empire  were  valid,  not  as  being  made  in  procinctUy  that  is,  by 
virtue  of  the  army  being  regarded  as  an  assembly  of  citizens,  but 
by  the  power  which  was  given  to  each  soldier  of  making  an  in- 
formal testament.  In  what  way  they  gave  greater  liberty  to  the 
soldier  than  the  old  power  of  making  the  will  in  procinctu  we 
cannot  say ;  biit  probably  the  making  of  the  testament  in  pro- 
cinctu  was  connected  with  the  taking  of  the  auspices,  and  thus 
was  more  liable  to  be  declared  informal. 

2.  Sed  prsedicta  quidem  noinina  2.  The  kinds  of  testament  which 

testamentorum  ad  jus  civile  refere-  we  have  just  mentioned  belonged  to 

bantur.     Postea  vero  ex  edicto  prsB-  the  civil  law,  but  afterwards  another 

toris  alia  forma  faciendorum  testa-  form   of  making  testaments  was  in- 

mentonim  introducta  est :  jure  enim  troduced  by  the  edict  of  the  praetor.  By 

honorario  nulla  mancipatk)  deside-  the  jus  honorarium  no  sale  was  neces- 

rabatur,  sed   septem  testium  signa  sary,  but  the  seals  of  seven  witnesses 

sufficiobant,   cum  jure    civili  signa  were  sufficient,  whereas  the  seals  of 

testium  non  erant  necessaria.  witnesses  were  not  required  by  the 

civil  law. 

There  was  no  necessity,  as  the  text  tells  us,  that  a  written 
will  made  in  the  old  form  per  ces  et  libram  should  be  sealed. 
After  the  prootorian  form  of  making  wills  became  usual,  a  senatus- 
consultum  providad  (as  we  learn  from  Paul,  Sent,  v.  25.  6)  that 
a  written  testament  should  be  made  on  tablets  of  wax.  These 
tablets  were  held  together  at  one  margin  with  the  wire,  and  in 
the  opposite  margin  there  was  a  perforation  made  through  all  the 
tablets,  and  through  this  was  passed  a  triple  linen  thread,  and 
then  the  tablets  were  covered  with  wax  on  the  outside,  and  the 
witnesses  placed  their  seal  (that  is,  made  a  mark  with  their  rings) 
on  this  external  wax.  It  was  also  customary  for  them  to  write 
their  names  and  to  state  whose  will  it  was  they  had  witnessed 
(D.  xxviii.  1.  30),  but  this  was  not  a  necessary  part  of  the  form 
until  made  so  by  a  constitution  of  Theodosius  and  Valentinian. 
(C.  vi.  23.  21.)  This  constitution  also  permitted  a  will  to  be 
made  in  a  roll,  which,  if  the  testator  wished  to  keep  the  terms 
secret,  he  might  close  and  seal  up,  leaving  the  foot  of  the  roll 
open,  on  which  the  witnesses  were  to  put  their  seals  and  subscrip- 
tions. The  testator  was,  under  this  constitution,  to  subscribe  his 
name  or  get  an  eighth  witness  to  subscribe  it  for  him. 

The  proBtor,  as  the  text  informs  us,  permitted  an  heir  insti- 
tuted in  a  testament  to  have  the  inheritance,  even  though  the 
form  of  mancipation   was   not  gone   through.     He   could   not, 
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indeed,  make  this  person  heir,  for  it  was  necessary  that  an  heir 
should  derive  his  rights  exclusively  from  the  civil  law :  but  he 
gave  him  the  bonorum  possession  that  is,  permitted  him  to  enjoy 
exactly  what  he  wouM  have  enjoyed  if  he  had  been  properly 
constituted  heir,  and  then  usucapion  soon  made  him  Quiritarian 
owner.  (See  Bk.  ii.  Tit.  6.)  The  prestor,  however,  required 
that  the  testament  in  which  he  was  instituted  should  have  been 
made  in  the  presence  and  attested  by  the  seals  of  seven  witnesses. 
This  was  really  the  number  of  witnesses  which  there  would 
have  been,  had  the  form  of  mancipation  been  gone  through,  if  the 
libripens  and  families  emptor  were  included.  Thus  the  praetor, 
while  dispensing  with  the  mere  form  of  mancipation,  retained  ex- 
actly the  same  check  against  fraud,  which  that  form  would  have 
afforded.     (See  Ulp.  Reg.  28.  6.) 


8.  Sed  cum  paulatim  tarn  ez  usn 
hominnm  quain  ez  constitutionmn 
emendationibus  coepit  in  unam  con- 
Bonantiain  jus  civile  et  praetorium 
jungi,  constitutum  est,  ut  uno  eo- 
demque  tempore,  quod  jus  civile 
quodammodo  ezigebat,  septem  testi- 
bus  adhibitis  et  subscriptione  tes- 
tium,  quod  ez  constitutionibus  in- 
ventum  est,  et  ez  edicto  preetoris 
signacula  testamentis  imponerentur : 
nt  hoc  jus  tripertitum  esse  videatur, 
ut  testes  quidem  et  eorum  prsesentia 
uno  conteztu  testamenti  celebrandi 
gratia  a  jure  civili  descendant,  sub- 
Bcriptiones  autem  testatoris  et  tes- 
tium  ez  sacrarum  constitutionum 
obscrvatione  adhibeantur,  signacula 
autem  et  numerus  testiiun  ez  edicto 
pnetoris. 


8.  But  when  the  progress  of  society 
and  the  imperial  constitutions-  had 
produced  a  fusion  of  the  civil  and  the 
proetorian  law,  it  was  established  that 
the  testament  should  be  made  at  one 
and  the  same  time  (a  point  required  to 
some  eztent  by  the  civil  law),  in  the 
presence  of  seven  witnesses,  and  with 
the  subscription  of  the  witnesses  (a 
formality  introduced  by  the  constitu- 
tions), and  with  their  seeds  appended, 
according  to  the  edict  of  the  prsetor. 
Thus  what  is  now  required  seems  to 
have  had  a  triple  origin.  The  wit- 
nesses, and  their  presence  at  one  con- 
tinuous time  for  the  purpose  of  giving 
the  testament  the  requisite  formaUty, 
are  derived  from  the  civil  law  ;  the 
subscriptions  of  the  testator  and  wit- 
nesses, from  the  imperial  constitu- 
tions ;  and  the  seals  of  the  witnesses 
and  their  number,  from  the  edict  of 
the  praetor. 

C.  vi.  28.  21. 

The  different  formalities  requisite  were  to  be  gone  through, 
one  immediately  following  after  another,  so  as  to  make  the  whole 
one  transaction.  Est  autem  uno  contextu  nullum  actum  alienum 
testamento  intermiscere.     (D.  xxviii.  1.  21.  3.) 

It  was,  by  the  above-mentioned  constitution,  enacted  in  the 
reign  of  Valentinian  the  Third  in  the  East,  and  of  Theodosius  the 
Second,  his  colleague,  in  the  West,  A.D.  439,  that  the  new  form  of 
testament  described  in  the  text,  and  which  received  the  name  of 
testamentum,  tripartituTrt^  was  substituted  for  the  ancient  ones. 
But  in  the  West  the  form  per  oes  et  libram  was  never  quite  super- 
seded, and  traces  of  it  are  to  be  found  even  in  the  middle  ages. 

4.    Sed  his   onmibus  ez  nostra  4.  In  addition  to  all  these  formali- 

constitutione  propter  testamiBntorum    ties  we  have  enacted  by  our  constitu- 
sinceritatem,  ut  nulla  fraus  adhibea-     tion,  as  a  security  for  the  genuineness 
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tur,  hoc  additnm  est,  nt  per  manum 
testatoris  vel  testium  nomen  here- 
dis  exprimatur  et  omnia  secundnin 
illius  constitutionis  tenorem  proced- 
ant. 


of  testajnentB,  and  to  prevent  fraud, 
that  the  name  of  the  heir  shall  be 
written  in  the  handwriting  either  of 
the  testator  or  of  the  witnesses ;  and 
that  everything  shall  be  done  accord- 
ing to  the  tenor  of  that  constitution. 

C.  vi.  2a  29. 

This  additional  formality,  imposed  by  Justinian,  was  after- 
wards abolished  by  him.     (Nov.  119.  9.) 

6.  Possunt  autem  testes  omnes  5.  All  the  witnesses  may,  as  Pom- 

et  nno  anulo  signare  testamentum  ponius  held,  seal  the  testament  with 

(quid  enim,   si   septem    anuli    una  the  same  seal ;  for  what  if  the  engrav- 

sculptura  f  ucrint  ?)  secundum  quod  ing  on  all  seven  seals  was  the  same  ? 

Pomponio  visum  est.     Sed  et  alieno  And  a  seal  may  be  used  belonging  to 

quoque  anulo  licet  signaro.  another  person. 

D.  xxviii.  1.  22.  2. 


6.  Testes  autem  adhiberi  possunt 
ii,  cum  quibus  testamenti  factio  est. 
Sed  nequc  mulier  neque  impubes 
neque  servus  neque  mutus  neque 
surdus  neque  furiosus  nee  cui  bonis 
interdictum  est,  nee  is,  quem  leges 
jubent  improbum  intestabilemque 
esse,  possunt  in  numero  testium  ad- 
hiberi. 


6.  Those  persons  can  be  witnesses 
with  whom  there  is  testamenti  factio. 
But  women,  persons  under  the  age  of 
puberty,  slaves,  dumb  persons,  deaf 
persons,  madmen,  prodi^s  restrained 
from  having  their  property  in  their 
power,  ajid  persons  declared  by  law  to 
be  worthless  ajid  incompetent  to  wit- 
ness, cannot  be  witnesses* 


D.  xxviii.  1.  20.  4,  7  ;  D.  xxviii.  1.  26. 

When  testaments  were  made  per  ces  et  libraTn,  as  no  one  could 
take  part  in  the  ceremony  of  mancipation  who  did  not  share  in 
the  jus  Quiritium^  no  peregrimuSy  no  one  who  had  not  the  com- 
mercium^  could  be  a  witness  to  a  testament.  It  was  equally 
necessary  that  the  seller,  i.e.  the  testator,  and  the  purchaser,  that 
is  (in  the  old  form),  the  heir,  should  share  in  the  jvs  Quiritium, 
And  therefore  no  one  who  had  not  the  comniercium  could  take 
any  part  in  the  testamenti  factio,  the  ceremony  of  making  a 
testament,  either  as  testator,  heir,  or  witness ;  and  this  was  ex- 
pressed by  saying  that  they  were  not  persons  with  whom  there 
was  testamenti  factio — not  persons,  that  is,  with  whom  any 
citizen  could  join  in  such  a  ceremony. 

In  the  general  language  of  Roman  law  testamenti  factio  thus 
came  to  mean  the  capacity  (1)  of  making  a  will;  (2)  of  taking 
under  a  will ;  (3)  of  being  witness  to  a  will. 

To  the  list  of  persons  who  had  not  testamenti  factio  under 
the  last  of  these  heads,  that  is,  who  could  not  be  witnesses  to 
wills,  given  in  this  paragraph,  we  have  to  add,  from  paragraphs 
9  and  10,  persons  in  the  power  of  the  testator  and  the  heir  and 
persons  belonging  to  the  heir's  family. 

The  subject  of  the  incapacity  to  make  a  will  is  discussed  in 
the  12th  Title,  and  that  of  the  incapacity  to  take  under  a  will  in 
the  14th  Title  ;  but  that  the  subject  of  testamenti  factio  may  be 
viewed  as  a  whole,  it  may  be  convenient  to  give  here  a  summary 
of  the  rules  under  these  two  heads. 
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1.  Making  a  Will. — Slaves  (except  slaves  belonging  to  the 
State  who  could  leave  half  their  peculium  by  will  (Ulp.  Reg. 
20.  17))  could  not  make  a  will  A  person  in  captivity  could 
not  make  a  will  (see  Title  12.  5) ;  nor  could  persons  who  had 
suffered  the  maxiTna  or  media  capitis  deminutio  (D.  xxviii.  1.  8. 
1,  2,  and  4) ;  nor,  so  long  as  the  law  recognised  this  distinction 
of  persons,  could  Latini  Junianiy  peregrini,  or  dediticii,  (Ulp. 
Reg,  20.  14,  15.)  A  dumb  man  and  a  deaf  man,  the  former 
because  he  could  not  utter  the  words  of  the  nuncupatio,  the 
deaf  man  because  he  could  not  bear  the  words  of  the  emptor 
familicB  (Ulp.  Reg.  20.  13),  could  not  make  a  will,  but  subse- 
quently provisions  were  made  for  allowing  the  dumb,  the  deaf, 
and  the  blind  to  make  wills  under  certain  safeguards.  (See  Tit. 
12.  3  and  4.)  Women  at  the  time  of  Justinian  could  make  wills. 
But  formerly  they  could  only  make  a  will  per  ces  et  libram,  and 
with  the  consent  of  their  tutor.  (Qai.  ii.  113.)  Persons  in  manu 
or  in  potestate  could  not  make  wills  except  Jiliifam,ilia/nim 
with  regard  to  their  peculium  caatrense  or  quaai-castrense. 
(See  Tit.  12.  pr.)  Madmen,  persons  under  puberty,  and  prodigals 
interdicted  from  the  management  of  their  affairs  could  not  make 
wills  (Tit.  12. 1  and  2),  nor  persons  made  intestabiles  for  a  crime 
or  those  condemned  for  a  libel  ob  carm,en  famosum  (D.  xxviii.  1. 
18.  1),  for  spoliation  repetunda/rwm  (D.  xxii.  5.  15),  or  adultery 
(D.  xxii.  5.  14). 

The  extent  to  which  the  incapacity  to  make  a  will  applying 
to  other  persons  was  removed  in  favour  of  a  soldier  on  service  is 
discussed  in  Title  11. 

2.  Taking  under  a  Will. — The  capacity  to  take  under  a 
will  was  much  wider  than  that  of  making  a  will;  and  when^cZei- 
coTYvmissa  were  instituted,  many  persons  who  could  not  be  heirs 
or  legatees  took  the  benefit  of  a  jideicorfim^isaum.     (See  Tit.  23.) 

But  (apart  from  fideicomrfiissa)  peregrini  and  Latini,  unless 
the  will  was  that  of  a  soldier  (Gai.  ii.  110),  and  dediticii  (Ulp. 
Reg.  22.  2),  could  not  take  as  heirs  or  legatees.  Nor  could  women 
under  the  lex  Voconia,  B.C.  169  (Gai.  ii.  274),  if  the  fortune 
of  the  testator  exceeded  100,000  sesterces.  Nor  any  uncertain 
person,  as  an  unboni  child  (Tit.  20.  26),  or  a  corporate  body  (Ulp. 
Reg.  22.  5),  or  any  of  the  gods,  except  those  in  whose  favour,  as 
the  Tarpeian  Jupiter,  an  exception  had  been  made  by  a  senatus- 
consultum  or  a  constitution.  (Ulp.  Reg.  22.  6.)  These  disabili- 
ties had  all  ceased  before,  or  were  abolished  by  Justinian.  (C.  vi. 
48.  1.)  Under  the  lex  Julia  et  Papia  Poppoia  (see  note  on  Tit. 
20.  8),  until  the  restrictions  imposed  by  it  in  this  respect  were 
abolished  by  Constantine  (C.  viiL  58.  1),  unmarriea  persons 
(ccelibea)  could  not  take  any  part,  and  childless  persons  {orbi) 
could  only  take  half  of  what  was  given  them.  There  were  still, 
however,  some  persons  who  under  Justinian's  legislation  could 
not  take,  such  as  the  children  of  persons  convicted  of  treason  (C. 
ix.  8.  6. 1),  and  ai)ostates  and  heretics  (C.  L  7.  3) ;  and  children  of, 


170  LIB.  II.     TIT.  X. 

and  parties  to,  prohibited  marriages  could  not  take  under  the  will 
of  the  parents,  or  of  the  other  party  to  the  marriage  (C.  v.  9.  6). 
Until  a  late  period  of  the  Empire  natural  children  and  their 
mother  were  excluded,  but,  as  we  learn  from  the  89th  Novel  (12. 
pr.,  1,  2,  3),  a  constitution  of  the  Emperors  Valens,  Valentinian, 
and  Gratian  permitted  a  twelfth  of  the  testator  s  property  to  be 
given  to  the  natural  children  and  their  mother  where  there  were 
legitimate  children,  and  a  fourth  where  there  were  none,  and  the 
testator's  parents  were  not  alive  ;  and  Justinian  extended  this 
fourth  to  the  whole  inheritance,  their  legitima  portio  (see  note 
on  Tit.  18.  3)  being  reserved  to  the  testator's  ascendants,  if  any. 

7.  Sed  com  aliqiiis  ex  testibus  7.  A  witness,  who  was  thought  to 
testament!  quidem  faciendi  tempore  be  free  at  the  time  of  making  the 
liber  existimabatnr,  postea  vero  ser-  testament,  was  afterwards  discovered 
vns  apparuit,  tarn  divns  Hadrianus  to  be  a  slave,  and  the  Emperor  Ha- 
Catonio  Yero  qnam  postea  divi  Se-  drian,  in  his  rescript  to  Catomus  YeruB, 
vems  et  Antoninus  rescripserunt,  and  afterwards  the  Emperors  Sevems 
subvenire  se  ex  sua  liberalitate  testa-  and  Antoninus  by  rescript,  declared, 
mento,  ut  sic  habeatur,  atque  si,  ut  that  they  would  aid  such  a  defect  in 
oportet,  factum  esset,  cum  eo  tem-  a  testament,  so  that  it  should  be 
pore,  quo  testamentum  signaretur,  considered  as  valid  as  if  made  quite 
omnium  consensu  hie  testis  libero-  regularly ;  since,  at  the  time  when 
rum  loco  fuerit  nee  quisquam  esset,  the  testament  was  sealed,  this  witness 
qui  ei  status  quaestionem  moveat.  was  commonly  considered  a  free  man, 

and  there  was  no  one  who  contested 
his  status. 

0.  vi.  28.  1. 

Regard  was  had  only  to  what  was  the  condition  of  witnesses 
at  the  time  of  signature,  not  at  that  of  the  death  of  the  testator. 
(D.  xxviii.  1.  22.  1.) 

8.  Pater  ^ncc  non  is,  qui  in  po-  8.  A  father,  and  a  son  in  his  power, 
testate  ejus  est,  item  duo  fratres,  or  two  brothers  under  the  power  of 
qui  in  ejusdem  patris  potestate  simt,  the  same  father,  may  be  witnesses  to 
utrique  testes  in  unum  testamentum  the  same  testament ;  for  nothing  pre- 
fieri  possunt:  quia  nihil  nocet  ex  vents  several  persons  of  the  same 
una  domo  plurcs  testes  alieno  nc-  family  being  witnesses  in  a  matter 
gotio  adhiberi.  which  only  concerns  a  stranger. 

No  one  of  the  same  family  with  the  testator  or  heir  could  be 
a  witness  to  the  testament,  a  family  comprising,  in  this  sense,  the 
head  and  those  under  his  power ;  for  they  had  so  intimate  a  con- 
nection with  each  other  that  they  might  be  said  to  be  witnesses 
for  themselves,  if  they  were  witnesses  for  each  other. 

9.  In  testibus  autem  non  debet  9.  But  no  person  imder  power  of 
esse,  qui  in  potestate  testatoris  est.  the  testator  can  be  a  witness.  And  if 
Sed  si  filiusfamilias  de  castrensi  ay^tii«/ami/ta«  makes,  after  leaving  the 
peculio  post  missionem  faciat  testa-  service,  a  testament  disposing  ot  his 
mentum,  nee  pater  ejus  recte  testis  castrense  pecidiufn,  neither  his  father, 
adhibetur  nee  is,  qui  in  potestate  nor  any  one  in  the  power  of  his  father, 
ejusdem  patris  est :  reprobati^  est  can  be  a  witness.  For,  in  this  case, 
enim  in  ea  re  domesticum  testimo-  the  law  does  not  allow  of  the  testimony 
nium.  of  a  member  of  the  same  family. 

Gal  ii  105,  106. 
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This  had  been  a  point  on  which  the  jurists  were  disagreed 
Justhiian  here  follows  the  opinion  of  Gains  (ii.  106),  rejecting  that 
of  Ulpian  and  Marcellus.  (D.  xxviii.  1.  20.  2.)  The  question 
could  only  arise  respecting  a  testament  made  post  Tniaaionem,  as 
if  it  was  made  during  service,  it  would  be  entitled  to  the  exemp- 
tions accorded  to  military  testamenta 

10.  Sed    neque    heres    scriptus  10.  No  person  instituted  heir,  nor 

neque  is,  qui  in  potestate  ejus  est,  any  one  in  subjection  to  him,  nor  his 

neque  pater  ejus,  qui  habct  eum  in  father,  in  whose  power  he  is,  nor  his 

potestate,  neque  fratres,  qui  in  ejus-  brothers  under  power  of    the    same 

dem  patris  potestate  sunt,    testes  father,  can  be  witnesses ;  for  the  whole 

adhiberi  possunt,    quia  totum   hoc  business  of  making  a  testament  is  in 

negotium,  quod  agitur    testamenti  the  present  dav  considered  a  transac- 

ordinandi     gratisb,     creditur     hodie  tion  between  tne  testator  and  the  heir, 

inter  heredem    et    testatorem  agi.  But  formerly  there  was  great  confu- 

Licet  enim  id  olim  jus  tale  valde  sion  on  this  point  of  law  ;  for  although 

conturbatum  fuerat  et  veteres,  qui  the  ancients  would  never  admit  me 

fanuhce  emptorem  et  eos,  qui  per  testimony  of  the  famUia  emptor^  nor 

potestatem    ei    coadunati    f uerant,  of  any  one  connected  with  him  by  the 

tcstamentariis    testimoniis    repelle-  ties  of  patriapotestaSj  yet  they  admit- 

bant,  heredi  et  his,  qui  conjuncti  ted  that  of  the   heir,  and  of  persons 

ei  per  potestatem  fuerant,  conce-  connected  with  him  by  the  ties  of 

debant    testimonia  in    testamentis  patria  poteetaSf  but,  wmle  permitting 

prsestare,  licet  hi,  uqi  id    permit-  this,  they  exhorted  them  not  to  abuse 

tebant,    hoc    jure     minime    abuti  their  right.     We  have  corrected  this, 

debere  eos  suadebant :  tamen  nos,  making  illegal  what  they  endeavoured 

eandem   observationem  corrigentes  to  prevent  by  persuasion.     For,  in  imi- 

et,  quod  ab  illis  suasum  est,  in  legis  tation  of  the  old  law  respecting  the 

necessitatem  ttansferentes,  ad  imi-  familias  emptor,  we,  as  is  proper,  refuse 

tationem  pristini  familisB  emptoris  to  permit  the  heir,  who  now  represents 

mcrito   nee    heredi,  qui  imaginem  the  ancient /amt'/ue  emptor,  or  any  of 

vctustissimi  familise  emptoris  opti-  those  connected  with  the  heir  by  the 

net,  nee  aliis  personis,  quse  ei,  ut  tie  of  patria  poiestas,  to  be,   so  to 

dictum  est,   conjunctee  sunt,  licen-  ^peak,  witnesses  in  their  own  behalf ; 

tiara  concedimus  sibi  quodammodo  and  accordingly  we  have  not  suffered 

testimonia  preestare  :    ideoque  nee  the  constitutions  of  preceding  emperors 

ejusmodi    veterem    constitutionem  on  the  subject  to  be  inserted  in  our 

nostro  codici  inseri  permisimus.  code. 

Gai.  iL  108. 

When  the  heir  had  ceased  to  be  the  familioe  emptor,  he  was 
no  party  to  the  transaction,  and  therefore  it  was  considered  he 
could  he  a  witness.  Gains  (ii.  108)  reprobates  the  custom,  and 
Justinian  here  pronounces  it  illegal.  Under  his  legislation,  there 
being  no  longer  any  familioe  em^ptor,  the  whole  transaction,  to  use 
the  language  of  the  ancient  mode,  was  between  the  testator  and 
the  heir. 


11.  Legatariis  autem  et  fideicom- 
missariis,  quia  non  juris  successores 
sunt,  et  alUs  personis  eis  conjunctis 
testimonium  non  denegamus,  immo 
in  quadam  nostra  constitutione  et 
hoc  BpedaHter  concessimus,  et  multo 
magis  his,  qui  in  eorum  potestate 
sunt,  vel  qui  eos  habent  in  potestate, 
hujusmodi  licentiam  damns. 


11.  But  we  do  not  refuse  the  testi- 
mony of  legatees,  or  fideicommissarii, 
or  of  persons  connected  with  them, 
because  they  do  not  succeed  to  the 
rights  of  the  deceased.  On  the  con- 
trary, by  one  of  our  constitutions  we 
have  specially  accorded  to  them  the 
capacity  of  being  witnesses ;  and  we 
give  it  still  more  readily  to  persons  in 
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their  power,  and  to  thoee  in  whoee 
power  they  aie. 

Gal  ii  106. 

It  would  appear  that  the  objection  of  his  being  interested, 
which  would  make  the  heir  an  unfit  witness,  might  also  have  been 
urged  against  the  legatee ;  but  the  legatee  was  admitted  as  a  wit- 
ness on  the  technical  ground  of  his  not  being  the  successor  of  the 
testator.  The  inheritance  was  not  transmitted  to  him,  and  he  was 
thus  looked  on  as  a  stranger. 

By  the  aenatusconsiUtuTn  Lihonianuyti,  passed  in  the  reign  of 
Tiberius,  A-D.  16,  it  was  provided  that  if  a  man  wrote  a  testa- 
ment for  another,  everything  which  he  wrote  in  his  own  favour 
should  be  null.  He  could  not,  therefore,  make  himself  a  tutor 
(D.  xxvi.  2.  29),  an  heir,  or  a  legatee  (D.  xxxiv.  8.  1). 

12.  Nihil  autem  interest,  testa-  12.  It    is    immaterial,    whether  a 

mentum    in  tahulis    an  in  chartis  testament  he  written  upon  a  tablet, 

membranisve  vel    in    aha  materia  upon  paper,  parchment,  or  any  other 

fiat.  substsuice. 

D.  xxxviL  11.  1.  pr. 

18.  Sed  et  unum  testamcntum  13.  Any  person  may  execute  any 
ploribus  codicibus  conficere  quis  po>  number  of  copies  of  the  same  testa- 
test,  secundum  optinentem  tamen  ment,  each,  however,  being  made  with 
observationem  onmibus  f actis.  Quod  the  prescribed  forms.  This  may  be 
interdum  et  necessarium  est,  si  quis  sometimes  necessary ;  as,  for  instance, 
navigaturus  et  secum  fcrre  et  domi  when  a  man  who  is  going  a  voyage  is 
relinquere  judiciorum  suorum  con-  desirous  to  carry  with  him,  and  also 
testationem  velit,  vel  propter  alias  to  leave  at  home,  a  memorial  of  his  last 
innumerabiles  causas,  quse  humanis  wishes ;  or  for  any  other  of  the  num- 
necessitatibus  imminent.  berless  reasons  that  may  arise  from 

the  various  necessities  of  mankind. 

D.  xxviiL  1.  24. 

Each  codex  was  an  original  testament,  valid  only  if  itself 
made  with  all  the  solemnities  which  Would  have  been  requisite  had 
it  been  the  only  one. 

14.  Sed  hsec  quidem    de  testa-  14.  Thus  much  may  suffice  con- 

mentis,  qus  in  scriptis  conficiuntur.  ceming  written  testaments.     But  if 

Si  quis  autem  voluerit  sine  scriptis  any  one  wishes  to  make  a  testament, 

ordinare    jure    civili    testamentum,  valid  by  the  civil  law,  without  writing, 

septem  testibus  adhibitis  et  sua  vol-  let  him  know  that,  if,  in  the  presence 

untate   coram  eis  nuncupata,  sciat,  of  seven  witnesses,  he  verbally  declares 

hoc    perfectissimum    testamentum  his  wishes,  this  Hdll  be  a  testament 

jure  civili  firmumque  constitutum.  perfectly  valid  according  to  the  civil 

law,  and  firmly  established. 

C.  vi.  11.  2. 

Thus,  a  testator  under  the  legislation  of  Justinian  might  either 
make  his  testament  according  to  the  form  described  in  paragraph 
3,  or  orally  before  seven  witnesses. 

Sua  voluntate  nuncupata.  The  word  nuncupatio  was 
originally  used  to  express  the  declaration  of  the  testator's  inten- 
tions, whether  the  testament  was  written  or  not ;  but  later  usage 
appropriated  the  term  nuncupata  to  testaments  where  there  was 
no  written  will,  and  where  the  testator  declared  his  wishes  orally. 
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Tit.  XI.      DE  MILITARI  TESTAMENTO. 

Supra  dicta   diligens  observatio  The  necessity  for  the  observance  of 

in  ordinandis  testamentis  miiitibus  these  formalities  in  the  construction 

propter  nimiamimperitiainconstitu-  of    testaments    has    been    dispensed 

tionibus  principalibus  remissa  est.  with  by  the  imperial  constitutions,  in 

Nam  quamvis  hi  neque  legitimum  favour  of  militsury  persons,  on  account 

numerum  testium  adhibuerint  neque  of    their    excessive    unskilfulness    in 

aUam  testamentorum  sollemnitatem  such    matters.      For    although    they 

observaverint,    recte    nihilo  minus  neither  employ  the  legal  number  of 

testantur,  videlicet  cum  in  expedi-  witnesses,  nor  observe  any  other  re- 

tionibus  occupati  sunt :  quod  merito  quisite  formality,  yet  their  testament 

nostra  constitutio  induxit.     Quoquo  is  valid,  but  only  if  made  while  they 

eniin  modo  voluntas  ejus  suprema  are  on  actual  service,  a  proviso  intro- 

sive    scripta    inveniatur    sive    sine  duced  by  our  constitution  with  good 

scriptura,  valet  testamentum  ex  vol-  reason.      Thus,  in  whatever  manner 

untate  ejus.      Illis  autem  tempori-  the  wishes  of  a  military  person  are 

bus,    per  quse    citra    expeditionum  expressed,  whether  in  writing  or  not, 

necessitatcm  in  aliis  locis  vel  in  suis  the  testament  prevails  by  the  mere 

sedibus  degunt,  minime  ad  vindican-  force  of  his  intention.      But  during 

dum  tale  privilcgium   adjuvantur  :  the  times  when  they  are  not  on  actueJ 

sed  testari  quidem,  et  si  filiifamilias  service,  and  live  at  their  own  homes, 

sunt,  propter  militiam  conceduntur,  or  elsewhere,  they  are  not  permitted 

jure  tamen  commimi,  ea  observa-  to  claim    this  privilege.      A   soldier, 

tione  et  in  eorum  testamentis  ad-  although  a  filiusfamiliaSf  gains  from 

hibenda,   quam    et    in  testamentis  military  service  the  power  of  making 

paganorum  proxime  exposuimus.  a  testament ;  but  he  is  bound  by  the 

rules  of  the  ordinary  law,  and  has  to 
observe  the  seuue  formalities  as  we 
explained  above  to  be  necessary  for 
the  testaments  of  civilians. 

Gai.  ii.  109  ;  C.  vi.  21.  17. 

The  privilege  of  making  valid  testaments,  independent  of  any 
formality,  was  one  given  to  soldiers,  among  many  others  of  a 
similar  kind,  rather  as  a  special  favour  to  them  than  from  any 
consideration  for  their  nimia  irriperitia.  It  dates  from  the  time 
of  Julius  Caesar,  who  granted  it  as  a  temporary  concession.  It 
was  made  a  general  rule  by  Nerva,  and  confirmed  by  Trajan.  If 
the  testament  of  a  soldier  was  written,  no  witness  was  necessary; 
but  if  not,  it  is  doubtful  whether  one  witness  was  sufficient  to 
prove  it ;  probably  one  witness  sufficed,  although  the  law,  at  any 
rate  after  the  time  of  Constantine,  required,  as  a  general  rule,  that 
two  witnesses  at  least  should  be  produced  in  every  case.  (D.  xxii. 
5. 12 ;  D.  xlviii  18. 17.)  A  soldier  in  the  power  of  a  father  might 
make  a  testament  disposing  of  his  caatrense,  and,  under  Justinian, 
his  qtuasi'Cdstrense  peculium.  If  he  made  it  while  on  service, 
he  need  observe  no  formality  in  making  the  testament ;  if  he  did 
not  make  it  while  on  service,  he  was  bound  to  observe  the  usual 
formalities.  (Gai.  ii.  106.)  The  concluding  words  of  the  section 
are  meant  to  express  that  it  was  by  military  service  that  the  filitbS' 
famiUaa  gained  the  power  of  disposing  at  any  time  of  his  pecu- 
lium castrense,  but  that  this  general  right,  unless  the  soldier  was 
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on  service,  had  to  be  exercised  with  the  observance  of  the  usual 
forms.  Whether  before  the  time  of  Justinian  the  soldier  could 
make  a  military  testament  when  not  serving  on  a  campaign  is 
doubtful. 

L  Plane  de  xnilitum  testamentis  L  The  Emperor  Trajan  wrote  ez- 

divns  TrajanuB  Statilio  Severo  Ha  plicitly  as  folIowB,  in  a  reaoript  to 
resoripsit :  *  Id  pziyilegimn,  qnod  StatUins  Sevems,  with  respeot  to  mili- 
militsaitibuB  datmn  est,  ut  quoqno  tary  testaments :  'The  privilege,  given 
modo  facta  ab  his  testamento  rata  to  military  persons,  that  their  testa- 
sint,  sic  intellegi  debet,  nt  atiqne  ments,  in  whatever  manner  made, 
prius  constare  debeat,  testamentum  shall  be  valid,  most  be  understood  as 
factmn  esse,  qnod  et  sine  scriptura,  meaning  that  it  must  first  be  clear  that 
a  non  militiantibas  qnoqne  fieri  po-  a  testament  has  been  made  (a  testa- 
test.  Is  ergo  miles,  de  en  jas  bonis  ment  may  be  made  without  writing  even 
apud  te  qnaeritor,  si  convocatis  ad  bv  persons  not  on  mihtary  service). 
hoc  hominibos,  at  voluntatem  suam  If,  then,  it  appears  that  iLe  soldier, 
testaretur,  ita  locntus  est,  nt  de-  concerning  whose  goods  the  action 
dararet,  quern  vellet  sibi  esse  here-  before  you  is  now  brought,  did,  in 
dem  et  cui  libertatem  tribn^re,  the  presence  of  witnesses,  called  ez- 
potest  videri  sine  scripto  hoc  modo  pressly  for  the  purpose,  declare  who 
esse  testatuB  et  voluntas  ejus  rata  he  wished  should  be  his  heir,  and  to 
habenda  est.  Ceterum  si,  nt  pie-  what  slave  he  wished  to  give  freedom, 
rumque  sermonibus  fieri  solet,  oizit  he  shall  be  considered  to  have  made 
aJicui :  "  ego  te  heredem  facio "  aut  in  this  way  a  testament  without  writ- 
^  tibi  bona  mea  relinquo,"  non  opor-  ing,  and  effect  shall  be  given  to  his 
tet  hoc  pro  testamento  observari.  wishes.  But  if,  as  is  often  the  case 
Nee  ullorum  magis  interest  quam  in  the  course  of  conversation,  he  said 
ipsorum,  quibus  id  privilegium  da-  to  some  one,  ''1  appoiat  yon  my 
tum  est^  ejusmodi  ezemplum  non  heir,"  or,  **  I  leave  yon  all  my  estate, ' 
admitti :  alioquin  non  diffioulter  such  words  must  not  be  regarded  as 
post  mortem  ahcnjus  nuUtis  testes  a  testament  No  one  is  more  in- 
ezistent,  qui  adfirment,  se  audisse  terested  than  those  to  whom  this 
dicentem  aliquem,  relinquere  se  privilege  has  been  given  that  such 
bona,  cui  visum  sit,  et  per  hoc  ju-  a  precedent  should  not  be  admitted; 
dicia  vera  subvertentur.'  otnerwise  it  would  not  be  difficult  to 

procure  witnesses  who,  after  the  death 
of  a  soldier,  would  affirm  that  they 
had  heard  him  bequeath  his  goods 
to  whomever  they  pleased  to  name; 
and  thus  the  real  intentions  of  soldiers 
might  be  defeated.* 

D.  zxiz.  L  24. 

Convocatis  ad  hoc  hominibvs.  There  was  no  necessary  cere- 
mony of  calling  witnesses.  If  there  was  but  proof  of  what  the 
soldier  8  wishes  were,  and  that  he  had  declared  them  while  on 
service,  that  was  enough. 

2.  Quin  immo  et  mutus  et  sur-  2.  A    soldier,  though  dumb  and 

dus  miles  testamentum  facer e  po-    deaf,  may  make  a  testament, 
test. 

D.  zziz.  1.  4. 

It  might  happen,  as  Theophilus  suggests,  that  a  soldier,  inca- 
pacitated for  actual  service  by  becoming  deaf  or  dumb,  might  yet 
not  have  received  his  missio  cauaarta  (discharge  for  an  accidental 
reason).     A  testament  made  by  him  in  the  interval  between  his 
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loss  of  capacity  and  his  discharge  would  be  considered  entitled  to 
all  the  privileges  of  a  military  testament. 

8.  Sed  hactenus  hoc  UHb  a  prin-  8.  This  privilege  is  only  granted 

oipalibus  oonstitutionibus  ooncedi-  by  the  imperial  constitutions  to  mili- 
tur,  quatenus  militant  at  in  castris  tary  men,  as  long  as  they  are  on  ser- 
degont :  post  missionem  vero  veter-  vice,  and  live  in  the  camp.  There- 
ani  vel  extra  castra  si  facieuit  adhuc  fore,  veterans  after  their  discharge, 
militantes  testamentmn,  communi  or  soldiers  not  in  the  camp,  can  only 
onmimn  civimn  Bomanormn  jure  make  their  testaments  by  observing 
facere  debent.  Et  quod  in  castris  the  forms  required  of  all  Koman  citi- 
fecerint  testamentum  non  communi  zens.  And  if  a  testament  is  made 
jure,  sed  quomodo  voluerint,  post  in  the  camp,  and  the  solenmities  of 
nussionem  intra  annum  tantum  val-  the  law  are  not  observed,  it  will  con- 
ebit.  Quid  igitur,  si  intra  annum  tinue  valid  only  for  one  year  after 
quidem  decesserit,  condicio  autem  discharge  from  the  army.  Suppose, 
heredi  adscripta  post  annum  extit-  therefore,  a  soldier  should  die  within 
erit?  An  quasi  uulitis  testamentum  a  year  after  his  discharge,  but  the 
valeat  ?  Et  placet,  valere  quasi  condition  imposed  on  the  heir  should 
y^iilitig,  not  be  accomplished  until  after  the 

year,  would  his  testament  be  valid, 
as  being  in  e£fect  the  testament  of 
a  soldier  ?    We  answer  it  would  be  so 
valid. 
D.  xzix.  1.  88. 

A  soldier  enjoyed  the  privilege  of  making  a  military  testament 
while  his  name  was  inscribed  on  the  list  of  the  army  (in  numeria), 
and  it  continued  valid  for  a  year  after  his  name  had  been  taken 
ofi',  but  this  only  provided  he  was  not  discharged  ignominice  cauad. 
(D.  xxix.  1.  38.  1.)  The  doubt  as  to  the  validity  of  a  military 
testament,  containing  a  condition  under  the  circumstances  men-' 
tioned  in  the  text,  arose  from  the  doctrine  of  Roman  law  that, 
when  the  institution  of  the  heir  was  conditional,  the  operation  of 
the  testament  dated  from  the  accomplishment  of  the  condition, 
not  from  the  death  of  the  testator.  If,  therefore,  the  soldier  died 
within  a  year  after  he  had  quitted  the  service,  but  the  condition 
was  not  accomplished  until  the  year  was  expired,  the  testament  did 
not,  strictly  speaking,  take  effect  within  the  year ;  and  therefore 
Justinian  removes  a  diflSicuIty  which  a  rigorous  adherence  to  the 
letter  of  the  law  suggested. 

4.  Sed  et  si  quis  aute  militiam  4   If  a  man,   before  becoming  a 

non  jure  fecit  testamentum  et  miles  soldier,  has  made  his  testament 
factus  et  in  expeditione  degens  re-  irregularly,  and  afterwards,  while  on 
signavit  illud  et  qusdam  adjecit  service,  opens  it,  and  adds  something 
sive  detraxit  vel  alias  manifesta  est  or  strikes  something  out,  or  in  any 
militis  voluntas  hoc  valere  volentis,  other  way  makes  his  wish  manifest 
dicendum  est,  valere  testamentum  that  this  testament  should  be  valid, 
quasi  ex  nova  mihtis  voluntate.  it  must  be  pronounced  to  be  so,  as 

being,  in  effect,  a  new  testament  made 

by  a  soldier. 

D.  xxix.  1.  20.  1. 

If  the  soldier  manifested  his  intention  of  adhering  to  the  dis- 
positions of  his  old  testament,  this  was  as  much  a  fresh  expression 
of  his  wishes  as  if   he  had  made  a  n^w  testament.     If  he  was 
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altogether  silent  on  the  subject,  an  informal  testament  made  before 
his  becoming  a  soldier  was  not  valid,  as  it  was  necessary  that 
there  should  be  a  positive  declaration  made  while  he  was  on  service 
of  his  wish  to  make  his  testament  valid  as  a  military  one. 

5.  Denique  et  si  in  adrogationem  5.  Further,  if  a  soldier  is  given  in 
datus  fuerit  miles  vel  filiusfamilias  arrogation,  or,  being  a  filiusfamfiilias, 
cmancipatus  est,  testamentum  ejus  is  emancipated,  his  testament  is  valid 
quasi  inilitis  ex  nova  voluntate  vsJet  as  though  by  a  new  expression  of  the 
nee  videtur  capitis  dcminutione  irri-  wishes  of  a  soldier ;  and  is  not  con> 
turn  fieri.  sidered  as  invalidated  by  the  capitis 

deminutio  he  has  undergone. 

D.  zxiz.  1.  22,  23. 

By  the  law  of  Rome  every  testament  became  void,  irritum, 
by  the  testator,  after  its  execution,  suffering  any  of  the  three 
kinds  of  capitis  deminutio.  With  soldiers  it  was  otherwise;  their 
testament  was  not  invalidated  by  undergoing  either  of  the  two 
greater  kinds  of  deminutio^  if  it  was  merely  for  an  infraction  of 
military  law  that  they  were  condemned  to  a  punishment  involving 
either  of  these  kinds  of  alteration  of  atatua,  (D.  xxviii.  3.  6.  6.) 
Nor  was  it  ever  invalidated  by  their  undergoing  the  third  and 
least  kind.  The  will  of  the  soldier  was  supposed  to  be  exercised 
so  as  to  declare  his  wish  that  the  old  testament  should  be  valid 
{quasi  ex  nova  militis  voluntate) ;  and  in  this  case,  it  does  not 
appear  that  any  positive  declaration  of  such  a  wish  was  necessary. 
His  testament,  made  previous  to  his  change  of  status,  was  effec- 
tual, to  the  fullest  extent  it  could  be,  in  the  new  position  he 
occupied.  The  military  testament  made  by  a  paterfamilias 
respecting  his  property  became,  after  arrogation,  an  effectual 
disposition  of  his  castreTise  peculium ;  and  one  made  by  a  filius- 
familiar  respecting  his  castrense  peculium  became,  after  emanci* 
pation,  an  effectual  disposition  of  all  his  property. 

6.  Sciendum  tamen  est,  quod  ad  6.  We  may  here  observe,  that,  in 
excmplum  castrensis  peculii  tarn  an-  imitation  of  the  castrense  peculium, 
teriores  leges  quam  priucipales  con-  both  old  laws  and  imperial  constitu- 
stitutiones  quibusdam  quasi  castren-  tions  have  permitted  certain  persons 
sia  dedenint  peculia,  atque  eorum  to  have  a  quasi-ca^trense  peculiuin, 
quibusdam  permissum  erat  etiam  in  and  some  of  these  persons  have  been 
potentate  degentibus  testari.  Quod  permitted  to  dispose  of  this  peculium 
nostra  constitutio  latius  extendens,  by  testament,  although  they  were  in 
permisit  omnibus  in  his  tantum-  the  power  of  another.  Our  consti- 
modo  peculii s  testari  quidem,  sed  tution  has  extended  this  permission  to 
jure  communi :  cuius  constitutioiiis  all,  in  regard,  that  is,  to  these  kinds  of 
tenore  perspecto  licentia  est  nihil  peculium^  but  their  testaments  must 
eorum,  quae  ad  prsefatum  jus  per-  be  made  with  the  ordinary  formalities, 
tinent,  ignorare.  By  reading  this  constitution  any  one 

may  learu  all  that  relates  to  the  privi- 
lege we  have  mentioned. 

C.  vi.  22.  12. 

We  must  not  suppose,  from  the  expression  anteriores  leges, 
that  the  peculium  quasi-castrense  belongs  to  a  time  of  law  wher 
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leges  were  really  made.  It  is  even  doubtful,  as  we  have  said 
before,  whether  the  passages  in  which  it  is  mentioned  by  Ulpian, 
the  only  writer  before  Constantine  who  is  supposed  to  refer  to  it, 
are  genuine.     (See  note  on  Tit.  9.  1.) 

Eorum  quibusdam.  The  right  of  disposing  by  testament  of 
the  quasi'Castrense  peculium  had,  before  Justinian,  been  granted 
only  to  certain  privileged  classes,  such  as  consuls  and  presidents 
of  provinces,  among  those  who  were  permitted  to  hold  this 
kind  of  peculium.  Justinian  granted  it  to  all.  (C.  iii.  28.  37 ; 
C.  vi.  22.  12.) 

It  is  to  be  observed,  that  soldiers  had  other  testamentary 
privileges  besides  those  mentioned  in  the  text.  They  could  insti- 
tute as  heirs  persons  who  were  generally  incapacitated,  such  as 
those  who  had  been  deportati,  or  who  were  peregrini,  (Gai.  ii. 
110.)  They  were  not  obliged  formally  to  disinherit  their  children, 
if  they  knew  that  they  had  any  (C.  vi.  21.  9),  their  testament  was 
not  set  aside  as  inofficious  (C.  iii.  28.  9),  they  could  give  more 
than  three-fourths  of  their  property  in  legacies  (C.  vi.  21.  12), 
they  could  die  partly  testate  and  partly  intestate  (D.  xxix  1.  6), 
and  could  dispose  of  the  inheritance  by  codicils  (D.  xxix.  1.  36. 
pr.).  The  succeeding  Title  will  show  how  much  they  thus  differed 
from  prdinary  citizens. 

Tit.  XII.    QUIBUS  NON  EST  PERMISSUM  TESTAMENTA 

FACERE. 

Non  tamen  omnibus  licet  facere  The  power  of  making  a  testament 
testamentum .  Statim  enim  hi,  qui  is  not  granted  to  every  one.  In  the 
alieno  juri  subjccti  sunt,  testamenti  first  place,  persons  in  the  power  of 
faciendi  jus  non  habent,  adeo  qui-  others  have  not  this  right;  so  much 
dcm  ut,  quamvis  parentes  eis  per-  so,  that,  although  their  ascendants  give 
miserint,  nihilo  magis  jure  testari  permission,  stUl  they  cannot  make  a 
possint :  exceptis  his,  quos  antea  valid  testament.  We  must  except 
enumeravimus  et  prsBcipue  militi-  those  whom  we  have  already  men- 
bus,  qui  in  potestate  parentum  sunt,  tioned,  and  poxticuiajciy  filiifaviiliarum 
quibus  de  eo,  quod  in  castris  adqui-  who  are  soldiers,  for  the  imperial  con- 
sierint,  permissum  est  ex  constitu-  stitutions  have  given  them  the  power 
tionibuB  principum  testamentum  of  bequeathing  whatever  they  have 
facere.  Quod  quidem  initio  tantmn  acquired  while  on  actual  service.  This 
militantibus  datum  est  tam  ex  auc-  permission  was  at  first  granted  by  the 
toritate  divi  Augusti  quam  Nervse  Emperors  Augustus  and  Ncrva,  and 
nee  non  optimi  imperatoris  Trajani ;  the  illustrious  Emperor  Trajan,  to 
postea  vero  subscriptione  divi  Ha-  soldiers  on  service  only;  but  after- 
driani  etiam  dimissis  militia,  id  est  wards  it  was  extended  by  the  Emperor 
veteranis,  ooncessum  est.  Itaque  si  Hadrian  to  veterans,  that  is,  to  sol- 
quidem  feoerint  de  oastrensi  peculio  diers  who  had  received  their  discharge  ; 
testamentum,  pertinebit  hoc  ad  and  therefore,  if  a  filius/amilias  dis- 
eum,  quern  heredem  reliqnerint :  si  poses  by  testament  of  his  castrense 
vero  intestati  decesserint,  nullis  peculium,  this  peculium  will  belong  to 
liberis  vel  fratribus  superstitibus,  the  person  whom  he  makes  his  heir : 
ad  parentes  eorom  jure  communi  but,  if  he  dies  intestate,  without  chil- 
pertinebit.  Ex  hoc  intellegere  pos-  dren  or  brothers,  this  peculium,  will 
Btimus,  quod  in  oastris  adquisierit  then  belong,  according  to  the  ordinary 
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miles,  qui  in  potestate  patris  est,  law  of  the  patria  potestaSy  to  the  per- 
ueque  ipsum  patrem  adimere  posse  son  in  whose  power  he  is.  Wo  may 
neque  patris  creditores  id  vendero  hence  infer,  that  whatever  a  soldier, 
vel  aliter  inquietare  neque,  patre  altliough  under  power,  has  acquired 
mortuo,  cum  fratribus  esse  com-  while  on  service,  cannot  be  taken  from 
mune,  sed  scilicet  proprium  ejus  him  even  by  his  father,  nor  can  his 
esse  id,  quod  in  castris  adquisierit,  father's  creators  sell  it,  or  otherwise 
quamqnam  jure  civili  omnium,  qui  disturb  the  son  in  his  possession,  nor 
in  potestate  parentnm  sunt,  peculia  is  he  bound  to  share  it  with  brothers 
perinde  in  bonis  parentum  compu-  upon  the  death  of  his  father,  but  it 
tantur,  acsi  servorum  peculia  in  remains  his  sole  property,  although,  by 
bonis  dominorum  numerantor :  ex-  the  civil  law,  the  peculia  of  all  those 
ceptis  videlicet  his,  quee  ex  sacris  who  are  in  the  po^er  of  ascendants 
constitutionibus  et  prsecipue  nostris  are  reckoned  among  the  goods  of  their 
propter  diversas  causas  non  adqui-  ascendants,  exactly  as  the  peculium  of 
runtur.  Praeter  hos  igitur,  qui  cas-  a  slave  is  reckoned  amone  the  goods 
trense  peculium  vel  quasi  castrense  of  his  master ;  those  goods  excepted, 
habent,  si  quis  alius  filiusfamilias  which  by  the  constitutions  of  the  em- 
testamentum  fecerit,  inutile  est,  li-  perors,  and  especially  by  our  own,  are 
cet  suffi  potestatis  factus  decesserit.     prevented,  for  different  reasons,  from 

being  so  acquired.  With  the  excep- 
tion, therefore,  of  those  who  have  a 
castrense  or  quasi-castrense  peculium^ 
if  any  other  filiusfamilia>s  makes  a  testa- 
ment, it  is  useless,  although  he  becomes 
sui  juris  before  his  death. 

D.  xxviii.  1.  6  ;  D.  xxix.  1.  1 ;  C.  vi.  61.  3.  4  ;  C.  vi.  59.  11 ;  D.  xlix.  17.  10 ; 

D.  xxxvii.  6.  1.  15 ;  D.  xxviii.  1.  19. 

The  first  thing,  says  Gaius  (ii.  114),  which  we  have  to  inquire, 
if  we  wish  to  know  whether  a  testament  is  valid,  is  whether  the 
person  who  made  it  had  the  testa/mentif actio,  that  is,  in  this  in- 
stance, had  the  right  to  take  the  part  of  testator  in  the  making  of 
a  testament.  To  be  able  to  do  this  he  must  have  the  comTnercium ; 
and  further,  he  must  be  sui  juris,  or  otherwise,  as  he  could  have  no 
property,  he  could  have  nothing  to  dispose  of  by  testament.  Every 
Roman  citizen  who  was  sui  juris  had  the  right  of  making  a  testa- 
ment, and  if  he  was  capable  of  exercising  his  right,  and  made  a 
formal  testament,  his  testament  was  valid 

As  to  the  persons  incapacitated  to  make  a  will,  see  note  on  Tit. 
10.  6. 

TYiQfiliusfainilias  could  have  no  property  independently  of  his 
father,  and  he  could  not  dispose  of  the  property  he  might  have  if 
he  became  sui  juris  by  outliving  his  father,  because  a  future 
interest  would  not  pass  by  mancipation.  This  was  a  part  of  the 
public  law  (testamenti  f actio  non  privati  sed  puhlid  jv/ris  est,  D. 
xxviii.  1.  3),  and  could  not  be  waived  by  the  mere  consent  of  a 
private  individual.  It  required  express  enactment  to  alter  the 
law,  and  it  was  so  far  altered  as  to  permit  Skfiliusfarriilias  to  dis- 
pose by  testament  of  a  castrense  or  quasi-ca^strevse  peculiwm. 
(See  paragr.  6.  of  preceding  Title.)  If,  however,  the  possessor  of 
the  peeulium  did  not  dispose  of  it  by  testament,  the  head  of  the 
family  took  it,  previously  to  the  time  of  Justinian,  not  as  heir  ah 
intestato,  but  as  lawful  claimant  of  a  peculium.   For  the  possessor, 
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not  having  exercised  the  power  the  law  gave  him,  was  in  the  same 
position  as  if  the  law  had  never  permitted  such  a  disposition. 
Justinian  deferred  this  claim  of  the  head  of  the  family,  when  the 
possessor  of  the  peculium  had  left  children  or  brothers.  If  he 
had  not  left  any,  the  head  of  the  family  then  took  the  peculium; 
whether  in  right  of  his  headship,  or  as  heir  ah  intestato,  is  a  dis- 
puted point.  We  have,  however,  the  authority  of  Theophilus  in 
the  paraphrase  of  this  paragraph  for  supposing,  that  when  Jus- 
tinian in  the  text  says  ne  took  it  jure  corriTnuni,  it  is  meant  that 
he  took  it  by  the  right  of  patria  potestas,  and  there  seems  no 
necessity  for  understanding  the  passage  otherwise. 

1.  Praeterea  testamentum  facere  L  Persons,  again,  under  the  age 
non  pOBBont  impuberes,  quia  nullum  of  puberty  cannot  make  a  testament, 
eomm  animi  judicium  est  ;  item  because  they  have  not  the  recmisite 
furiosi,  quia  mente  carent.  Nee  ad  judgment  of  mind,  nor  can  madmen, 
rem  pertinet,  si  impubes  postea  for  they  are  deprived  of  their  senses, 
pubes  factus  aut  furiosus  postea  Nor  does  it  make  any  difiference  that 
compos  mentis  factus  fuerit  et  de-  the  former  arrive  at  puberty,  or  the 
cesserit.  Furiosi  autem  si  per  id  latter  regain  their  senses,  before  they 
tempus  fecerint  testamentum,  quo  die.  But  if  a  madman  znakes  a  testa- 
furor  eorum  intermissus  est,  jure  ment  during  a  lucid  interval,  his  tes- 
testati  esse  videntur,  certe  eo,  quod  tament  is  valid ;  and,  of  course,  a  tes- 
ante  furorem  fecerint,  testamento  tament  which  he  has  made  before  being 
valente :  nam  neque  testamenta  seized  with  madness  is  valid,  for  sub- 
recte  facta  neque  aliud  ullum  nego-  sequent  madness  can  invalidate  neither 
tium  recte  gestum  postea  furor  in-  a  previous  testament  duly  made,  nor 
terveniens  peremit.  any  other  previous  act  duly  performed. 

0.  xxii  22.  9;  D.  xxviiL  1.  20.  4. 

In  this  and  the  succeeding  paragraphs  of  this  Title,  instances 
are  given  of  persons  who  have  the  right,  but  are  not  capable  of 
exercising  it.  A  testament  made  by  a  person  incapable  of  exer- 
dlsing  the  right  was  not  rendered  valid  by  his  subsequently 
becoming  capable,  nor  one  made  by  a  person  capable  rendered 
invalid  by  his  subsequently  becoming  incapable. 


2.  Item  prodigus,  cui  bonoruin 
suorum  administratio  interdicta  est, 
testamentum  facere  non  potest,  sed 
id,  quod  ante  fecerit,  quam  inter- 
dictio  ei  bonorum  fiat,  ratum  est. 


2.  A  prodigal  also,  who  is  inter- 
dicted from  the  management  of  his 
own  affairs,  cannot  make  a  testament ; 
but  a  testament  made  before  such  in- 
terdiction is  valid. 


D.  xxviii.  1.  18. 


3.  Item  mutus  et  surdus  non 
semper  facere  testamentum  possunt. 
Utique  autem  de  eo  surdo  loquimur, 
qui  omnino  non  exaudit,  non  qui 
tarde  exaudit :  nam  et  mutus  is  m- 
teUegitur,  qui  eloqui  m'bil  potest, 
non  qui  tarde  loquitur.  Ssepe  autem 
etiam  litterati  et  eruditi  homines 
variis  casibus  et  audiendi  et  loquen- 
di  facultatem  amittunt :  unde  nostra 
eonstitutio  etiam  his  subvenit,  ut 
certis  casibns  et  modis  secundum 
normam  ejus  possint  testari  aliaque 


3.  Again,  a  deaf  or  a  dumb  person 
is  not  always  capable  of  making  a  tes- 
tament :  by  deaf,  we  mean  one  who  is 
so  deaf  as  to  be  unable  to  hear  at  aU, 
not  one  who  hears  with  difficulty  ;  and 
by  dumb,  we  mean  a  person  who  can- 
not speak  at  all,  not  one  who  merely 
speaks  with  difficulty.  For  it  often 
happens,  that  even  learned  and  erudite 
men  lose  by  various  accidents  the 
faculty  of  hearing  and  speaking.  Our 
constitution,  therefore,  comes  to  their 
aid,  and  permits  them,  in  certain  cases, 

H  2 
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facere,  quo?  eis  permissa  Runt.  Scd  and  with  certain  forms,  to  make  testa- 
si  quis  post  testaui«ntum  factum  ments,  and  do  many  other  acts,  accord- 
valetudine  aut  qnolibet  alio  casii  ing  to  the  rules  therein  laid  down, 
niutus  aut  surdus  esse  cceperit,  But  if  any  one,  after  maJdng  his  testa- 
ratum  nihilo  minus  ejus  remanet  mcnt,  becomes  deaf  or  dumb  by  reason 
tcstamentum.  of  ill  health  or  any  other  accident,  his 

testament  remains  valid  notwithstand- 
ing. 

C.  vL  22.  10 ;  D.  xxviii.  1.  6.  1. 

The  constitution  referred  to  (C.  vi.  22.  10)  permits  a  testament 
to  be  made  by  any  deaf  or  dumb  person  not  physically  incapable 
of  making  one,  i.e.  by  any  one  not  deaf  and  dumb  from  birth. 

4.  Csecus  autem  non  potest  facere  4.   A    bUnd    man,    again,    cannot 
testamentum  nisi    per    observatio-     make  a  testament  except  by  observing 
nem,  quam  lex  divi  Justini  patris    the  forms  which  the  law  of  the  Em- 
mei  introduxit.                                        peror  Justin,  our  father,  has  intro- 
duced. 

C.  vi.  22.  8. 

Justin,  besides  the  seven  witnesses  ordinarily  necessary,  re- 
quired in  the  case  of  a  testament  made  by  a  blind  man,  whether 
blind  through  illness  or  from  birth,  that  a  notary  (tabularius) 
should  be  present,  or  else  an  eighth  witness,  if  a  notary  could  not 
be  found,  who  should  either  write  at  the  dictation  of  the  blind 
man,  or  read  aloud  to  him  a  testament  previously  prepared.  (C. 
vi.  22.  8.)  But  in  this  Justin  only  regulated  and  did  not  originate 
the  testaments  of  the  blind;  they  seem  to  have  been  always 
allowed. 

5.  Ejus,  qui  apud  hostes  est,  6.  The  testament  of  a  captive  in 
testamentum,  quod  ibi  fecit,  non  the  power  of  an  enemy  is  not  valid,  if 
valet,  quam  vis  redierit :  sed  quod,  made  during  his  captivity,  even  al- 
duin  in  civitate  fuerat,  fecit,  sive  though  he  subsequently  returns.  But 
redierit,  valet  jure  posthminii,  sive  a  testament  made  while  he  was  still  in 
illic  decesserit,  valet  ex  lege  Cor-  his  own  state  is  vaUd,  either  by  the 
nelia.  jus  postliminii^  if  he  returns,  or  by  the 

Lex  Cornelia,  if  he  dies  in  captivity. 

D.  xlix.  15.  18. 

A  captive  was  incapacitated  from  performing,  during  his  cap- 
tivity, any  act  good  in  law  ;  and  thus,  though  his  right  to  make  a 
testament  was  not  lost,  but  only  suspended,  he  was  incapable, 
while  a  captive,  of  exercising  the  right.  But  if  he  had  exercised 
it  before  his  captivity,  the  testament  was  valid,  whether  he  re- 
turned to  his  country  or  not.  If  he  did  return,  the  right  not 
having  been  lost,  and  having  been  once  duly  exercised,  the  testa- 
ment was  vsAid  jure  postliminii.  If  he  did  not  return,  but  died 
in  captivity,  it  was  still  valid,  as  he  was  supposed,  by  a  fiction  of 
law,  to  have  died  at  the  moment  when  he  was  made  captive,  and 
so  before  his  captivity  had  begun.  This  fiction  was  introduced  by 
a  rather  strained  construction  of  the  terms  of  the  lex  Cornelia 
de  falsis  (B.C.  81),  which  provided  that  the  same  penalty  should 
attach  to  the  forgery  of  a  testament  of  a  person  dying  in  captivity 


LIB.  II.   TIT.  xni.  181 

as  to  that  of  a  testament  made  by  a  person  dying  in  his  own 
country.  It  was  argued  that  the  law  could  never  have  intended  to 
attach  a  penalty  to  the  forgery  of  a  testament  which  was  invalid. 
If  it  was  valid,  it  could  only  be  so  by  treating  it  as  if  made 
by  a  person  who  had  not  died  in  captivity,  and  whose  right  was 
not  suspended  at  the  time  of  his  death.  For  it  was  necessary  that 
a  person  should  have  the  right  of  making  a  testament,  not  only  at 
the  time  when  he  made  it,  but  also  at  the  moment  of  his  death ; 
but  in  this  we  must  distinguish  between  the  right  to  make  a 
testament,  and  the  capacity  of  exercising  that  right ;  for  the  loss  of 
capacity  to  make  a  testament  did  not,  as  we  have  seen,  affect  a 
testament  made  by  one  capable  at  the  time  of  making  it.  This 
favourable  interpretation  of  the  lex  Cornelia  (beneficiuTn  legis 
Gomelice)  (Paul.  Sent.  iii.  4.  8)  was  gradually  extended,  so  as  to 
embrace  every  branch  of  law,  such  as  tutorship,  heirship,  &c.,  to 
which  it  could  be  made  applicable.  In  omnibus  partibTis  juris  is 
qui  reversus  non  est  ab  hostibtts  quasi  tunc  decessisse  videtur 
cum  cajptus  est    (D.  xlix.  15.  18.) 

Tit.  XIII.     DE  EXHEREDATIONE  LIBERORUM. 

Non  tamen,  ut  omnimodo  vaJeat  The  observance  of  the  rules  already 

testamentuni,sufi[icith8ecobservatio,  laid  down  is  not,  however,  all  that  is 

<|uam  supra  ex][)osuimus.     Sed  qui  required  to  make  a  testament  alto- 

iilium    in    potestate    habet,    debet  gcther  valid.     A  person  who  has  a  son 

curare,  ut  eum  heredem  instituat  in  his  power  must  take  care  either 

vel    exheredem  noiuinatim   faciat:  to  institute  him  his  heir,  or  to  dis- 

alioquin  si  emn  silentio  prseterierit,  inherit  him  by  name,  for  if  he  passes 

inutiliter  testabitur,  adco  quidem  ut,  him  over  in  silence,  his  testament  will 

etsi  vivo  patre  filius  mortuus  sit,  be  of  no  effect ;  so  much  so,  that  even 

nemo  ex  eo  testamento  hercs  existcre  if  the  son  dies  while  the  father  is  alive, 

possit,  quia  scilicet  ab  initio  non  con-  yet  no  one  can  be  heir  under  the  testa- 

stitcrit  tcstomentum.    Sednonitade  ment,  because  it  was  void  from  the 

filiabus  vel  aliis  per  virilcm  scxum  beginning.     But  the  ancients  did  not 

descendentibus     liberis     utriusque  observe  this  rule  with  regard  to  daugh- 

sexus  f uerat  antiquitati  observatum  ;  tcrs,  or  to  other  descendants,  through 

sed  si  non  fuerant  heredes  script!  the  male  line,  of  either  sex ;   for  al- 

scriptieve    vel    exhercdati    exhere-  tliough  these  were  neither  instituted 

datieve,  testamentum   quidem  non  heirs  nor  disinherited,  yet  the  testa- 

infirmabatur,  jus  autem  adcrescendi  ment  was  not  invalidated,  only  they 

els  ad  certam  portioncm  pnestaba-  had  a  right  of  joining  themselves  with 

tur.     Sed  nee  nominatim  eas  per-  the  instituted  heirs  so  as  to  receive  a 

sonas  exheredare  parentibus  necesse  specified  portion  of  the  inheritance, 

erat,  sed  licebat  et  inter  ceteros  hoc  Ascendants  were  not  obliged  to  disin- 

facere.  herit  them  by  name,  but  might  include 

them  in  the  term  ceteri, 

Gai.  ii.  115.  123,  124,  127. 

The  power  of  making  a  testament  was  a  derogation  of  the 
strict  law  regulating  the  devolution  of  the  property  of  deceased 
persons.  Of  those  whose  claims  a  citizen  sui  juris  was  permitted 
thus  to  set  aside,  the  first  and  most  important  class  was  that  of 
what  were  called  the  sui  heredes,  that  is,  persons  in  the  power  of  the 
testator,but becoming 6' a.iyu7us  by  the  testator's  death,  whose '  own' 
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the  inheritance  was  said  to  be  in  consequence  of  their  position  in 
the  family.  (SeeIntrod.sea77.)  They  were  necessarily  either  chil- 
dren, natural  or  adoptive,  of  the  testator,  or  his  descendants  in  the 
male  line,  and  their  position  in  the  testator's  family,  together  with 
iheir  claim  to  his  property  if  he  died  intestate,  was  considered  to 
entitle  them  to  have  an  express  declaration  of  his  intention  from  a 
testator  who  wished  to  use  his  power  of  depriving  them  of  the  in- 
heritance. We  have  already  seen,  in  the  case  of  the  castrenae 
peculium  (Tit.  12.  pr.),  that  when  the  law  permitted  an  exception 
to  a  general  rule  of  law,  unless  advantage  was  taken  of  the  ex- 
ception, the  general  rule  prevailed.  So  here,  unless  the  testator 
expressly  took  advantage  of  his  power  of  disinheriting  the  sui 
heredea,  the  general  rule  that  they  succeeded  to  him  prevailed. 
The  law  would  not  permit  his  intention  to  disinherit  them  to  be 
inferred  from  his  silence,  thus  drawing  a  distinction  in  their  favour 
as  compared  with  the  other  classes  of  persons  who  might  inherit 
oft  intestato. 

In  order,  therefore,  as  the  text  informs  us,  to  disinherit  a  son, 
it  was  necessary  that  he  should  be  referred  to  by  name,  or  in  a 
special  and  unmistakable  manner,  as  ri^itt«^iit6«  meus  exheresesto, 
or,  in  case  of  an  only  son,  filitus  mens  ezherea  esto.  But  daughters 
and  the  descendants  of  sons  (those  of  daughters  would  not,  of 
course,  be  members  of  the  family  at  all)  might  be  disinherited 
by  the  general  clause  ceteri  exheredes  sunto.  Whenever  a  person 
existed  at  the  time  the  will  was  made,  to  disinherit  whom  it 
was  necessary  to  refer  to  him  by  name,  but  who  was  passed 
over  altogether,  the  whole  testament  was  entirely  bad,  and  the 
testator  was  considered  to  die  intestate.  Nor  was  the  testament 
made  valid  by  this  person  ceasing  to  exist  before  the  death  of 
the  testator,  although  this  was  a  point  not  established  in  the 
time  of  Gains  (ii.  123).  If  a  person  existed  at  the  time  of 
making  the  testament,  to  disinherit  whom  it  was  only  necessary 
the  general  clause  should  be  employed,  the  testament  which  did 
not  contain  this  was  good,  but  the  person,  if  the  heir  named  and 
instituted  in  the  testament  was  among  the  sui  heredes,  took  a  para 
virilis  of  the  inheritance,  that  is,  was  joined  so  as  to  make  one 
more  heir  and  one  more  equal  sharer  in  the  inheritance  (jus  ac- 
crescendi) :  if  the  heirs  instituted  were  strangers,  the  person  took 
one-half  the  inheritance.  Scriptis  heredibus  adcrescunt^suis  qui- 
dera  heredibus  in  partem  virilem,  extraneis  autem  in  partem 
dimidiam,     (Ulp.  Reg.  22.  17.) 


1.  Nomiuatim  aatem  oxheredah 
quis  videtur,  sive  ita  exheredetur 
*Titius  filius  meas  exheres  esto,' 
sive  ita  *  filius  meus  exheres  esto ' 
non  adjecto  proprio  nomine,  scilicet 
si  alius  iilius  non  extct.  Postumi 
quoquo  lilieri  vol  lieredes  institui 
dcbent  vel  oxheredari.  Et  in  eo 
par  oinniuiij  condicio  est,  quod  et 


1.  A  child  is  disinherited  by  name, 
if  the  words  used  are  *  Let  Titius  my 
son  be  disinherited,'  or  thus,  *  Let  my 
son  be  disinherited,'  without  the  ad- 
dition of  a  proper  name,  in  case  the 
testator  has  no  other  son.  Posthu- 
mous children,  too,  must  either  be 
instituted  heirs,  or  disinherited ;  and 
the  condition  of  all  such  children  is 
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in  filio  postamo  et  in  quoUbet  ex  equal  in  this,  that  if  a  posthumous 

ceteris   Uberis    sive  fcininini   sexus  son,  or  any  posthumous  descendant 

sive  mascuhni  prajterito  valet  qui-  of    either    sex,    is    passed    over,    the 

dem  testamentum,   sed  postea  ad-  testament    is    still    vaUd;     but,    by 

gnatione  postumi  sive  postumee  rum-  the  subsequent  agnation  of  a  posthu- 

pitur  et  ea  ratione  totum  iniirmatur :  mous  child  of  either  sex,  its  force  is 

ideoque  si  muUer,  ex  qua  postumus  broken,  and  it  becomes  entirely  void, 

aut    postmna  spcrabatur,   abortum  And  therefore,  if  a  woman  from  whom 

fecerit,  nihil  impedimento  est  scrip-  a  posthumous  child  is  expected,  should 

tis  heredibus  ad  hereditatem  adeun-  miscarry,  there  is  nothing  to  hinder 

dam.     Sed  feminini  quidem   sexus  the    instituted    heirs    from    entering 

personsB   vel  nominatim    vel   inter  upon    the    inheritance.     Posthumous 

ceteroB    exheredari    solebant,    dum  females  were  usually  disinherited  either 

tamen,  si  inter  ceteros  exheredentur,  by  name,  or  by  using  the  general  term 

ahquid  eis  legetur,  no  videantur  per  ceteri.     If,  however,  they   are   cUsin- 

oblivionem  preeteritae  esse,  mascidos  hcrited  by  using   the   general   term, 

vero    postumos,    id    est    fihmn    et  something  must  oe  left  them  as  a  legacy 

deinceps,   placuit  non    alitor    recte  to  show  that  they  were  not  passed  over 

exheredari,  nisi  nominatim  cxhere-  through  forgotfulness.     But  male  post- 

dentur,  hoc  scihcct  modo  :  *  quicum-  humous  children,  i.e.  sons,  and  other 

que  milii  filius  genitus  fuerit,   ex-  descendants,    cannot  be    disinherited 

heres  osto  '.  except  by  name,  that  is,  in  this  form, 

*  Whatever  son  is  hereafter  bom  to  me, 
let  him  be  disinherited '. 
D.  xxviii,  2.1,2y  4  et  seq. 

In  the  strictness  of  the  old  civil  law,  a  child  bom  after  the 
death  of  the  testator  (postuinv.8)  was  incapable  of  being  insti- 
tuted. He  had  not,  at  the  time  of  the  testator's  death,  any  certain 
existence  :  and  the  law  said,  Incerta  persona  heres  institui  non 
potest,  (Ulp.  Reg.  22.  4.)  But  still  it  might  be  that  the  child, 
when  bom,  was  a  suns  heres  of  the  testator ;  and  as  his  agnatic 
would  be  considered  in  law  to  date  from  the  time  of  conception, 
not  birth,  the  testator  would  pass  over  one  of  his  svui  heredes  if  he 
omitted  to  include  him  or  exclude  him  in  the  testament ;  although, 
if  he  had  included  him,  the  posthumous  child  could  not  have 
taken  anything.  In  the  course  of  time  the  law  permitted  the 
posthumous  child,  if  a  su,us  heres,  to  be  instituted  as  an  heir  ;  but 
the  civil  law  never  permitted  the  posthumous  child  of  a  stranger, 
i.e.  a  child  bom  after  the  death  of  the  testator,  to  be  instituted.  The 
praetor,  however,  gave  him  bonorum  possess  io,  and  Justinian  per- 
mitted such  persons  to  be  instituted.  (Bk.  iii.  Tit.  9.  pr.)  And  thus 
the  institution  of  a  posthumous  sutus  heres  having  once  been  per- 
mitted, the  next  step  was  to  consider  it  imperative  on  the  testator, 
if  he  wished  to  exclude  the  posthumous  child  from  a  share  in  the 
inheritance,  to  do  so  in  the  case  of  a  son  by  referring  to  him  spe- 
cially {nominativi  does  not,  of  course,  here  mean  'by  name,'  but 
by  a  phrase  expressly  referring  to  him,  such  d^  postumus  exheres 
e8to)y  and  in  the  case  of  a  daughter,  or  any  descendant  other  than 
a  son,  by  adopting  the  general  clause  of  disinheritance,  ceteri 
exheredes  sunto,  and  also  by  giving  the  child  some  legacy,  however 
trifling,  in  order  to  show  that  it  was  not  by  accident  that  the  tes- 
tator allowed  this  clause  to  embrace  tlic  case  of  a  posthumous  child. 

The  jurist  Gallus' Aquilius,  who  live<l  towards  tlie  end  of  the 
Republic,  invented  a  form  of  institution  by  which  the  case  war 
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provided  for  of  a  son  dying  in  the  testator's  lifetime,  and  then  ihe 
testator  dying,  and  then  there  being  bom  a  posthumous  son  of 
the  son,  who  would  of  course  be  a  suua  herea  of  the  testator. 
(D.  xxviii  2.  29.  pr.) 

2.  Postmnoniin  autem  loco  snnt  2.  Those  ought  also  to  be  placed 

et  hi,  qtii  in  sni  heredis  locmn  sue-  on  the  footing  of  posthumous  children, 
cedendo  quasi  adgnascendo  fiunt  who,  succeeding  in  the  place  of  a  suus 
parentihus  sui  heroes.  Ut  ecce  si  heres,  become  by  quasi-agnation  9ui 
quia  filium  et  ex  eo  nepotem  nep-  heredes  of  their  ascendants.  Thus,  for 
temve  in  potestate  habeat,  quia  instance,  if  any  one  has  a  son  in  his 
filius  gradu  prsecedit,  is  solus  jura  power,  and  by  him  a  grandson  or 
sui  heredis  habet,  quamvis  nepos  granddaughter,  the  son,  being  first  in 
quoque  et  neptis  ex  eo  in  eadem  degree,  has  alone  the  rights  of  a  9UtLS 
potestate  sunt :  sed  si  filius  ejus  heres^  although  the  grandson  or  grand- 
vivo  eo  moriatur  aut  qualibet  alia  daughter  by  that  son  is  under  the 
ratione  exeat  de  potestate  ejus,  same  parental  power.  But,  if  the  son 
incipit  nepos  neptisve  in  ejus  locum  should  die  in  his  father's  lifetime,  or 
Buccedere  et  eo  modo  jura  suorum  should  by  any  other  means  cease  to  be 
heredum  quasi  adgnatione  nanci-  under  his  father's  power,  the  grandson 
scuntur.  Ne  ergo  eo  modo  nmipatur  or  granddaughter  would  succeed  in  his 
ejus  testamentum,  sicut  ipsum  filium  plauce,  and  would  thus,  by  quasi-agna- 
vel  heredem  instituere  vel  nomina-  tion,  obtain  the  rights  of  a  suui  heres. 
tim  exheredare  debet  testator,  ne  In  order,  then,  that  the  force  of  his 
non  jure  faciat  testamentum,  ita  et  testament  may  not  be  broken,  the  tes- 
nepotem  neptemve  ex  filio  necesse  tator,  who  is,  as  we  have  said,  obliged, 
est  ei  vel  heredem  instituere  vel  ex-  in  order  to  make  an  efifectual  testa- 
heredare,  ne  forte,  vivo  eo  filio  ment,  to  institute  his  son  as  heir,  or  to 
mortuo,  succedendo  in  locum  ejus  disinherit  him  by  name,  is  equally 
nepos  neptisve  quasi  adgnatione  obliged  to  institute  as  heir,  or  to  dis- 
rumpant  testamentum.  Idque  lege  inherit,  a  grandson  or  granddaughter 
Junia  Velleia  provisum  est,  in  qua  by  that  son,  lest,  if,  during  his  life- 
gimul  exheredationis  modus  ad  time,  his  son  should  die,  and  the 
simihtudinem  postumorum  demon-  grandson  or  granddaughter  succeed  in 
stratur.  his  place,  the  force  of  the  testament 

may  be  broken  by  quasi-agnation. 
Provision  has  been  made  for  this  by 
the  lez  Junia  Velleia,  in  which  is  given 
a  mode  of  disinheriting  in  such  a  case 
like  that  of  disinheriting  posthumous 
children. 

GALiL  134. 

A  testament  was  made  void,  not  only  by  the  birth  of  a  post- 
humous sutus  hereSy  but  by  any  one  coming  into  the  position  of  a 
sutLS  heres  after  the  time  when  the  testament  was  made.  The 
testator  might  (under  the  ancient  law)  have  subsequently  married 
a  wife  in  manu;  an  emancipated  son  might  come  again  into  his 
father's  power  ;  a  captive  son  might  return  home ;  or  the  testator 
might  adopt  a  person  into  his  family.  In  all  these  cases,  as  well 
as  in  that  mentioned  in  the  text,  the  testament  would  be  invali- 
dated by  a  process  which  bore  a  close  analogy  to  agnation,  that  is, 
by  these  persons  becoming,  otherwise  than  by  birth,  the  sui  heredes 
of  the  testator,  just  as  it  would  be  by  direct  agnation,  if  a  son  was 
bom  to  the  testator  after  the  date  of  tlie  testament.  The  lex  Junia 
Velleia  (Gai.  iL  134),  passed  in  the  time  of  Augustus  (a.d.  11), 
provided  (1st)  that  a  testator  might  institute  or  exclude  any  one 
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conceived  before  the  date  of  the  testament  who  should,  after  the 
date  of  the  testament,  be  born  his  8UU8  heres  in  his  lifetime,  thus 
giving  a  new  signification  to  poatwmus  (Ulp.  Reg,  xxii  19),  and 
(2ndly)  that  he  might  exclude  a  grandchild,  or  other  descendant, 
bom  before  the  date  of  the  testament,  who  might,  if  the  son  of 
the  testator  died  in  the  testator's  lifetime,  step  into  the  place  of 
his  father,  and  became  a  svaxs  heres  during  the  testator*s  lifetime. 
Previously  such  a  person  could  not  have  been  excluded  in  his 
capacity  of  suns  heres,  for  at  the  date  of  the  testament  he  was  not 
in  that  position,  which  he  only  attained  subsequently.  He  could 
have  been  instituted  before  the  lex  Junia  Velleia,  for  he  was  an 
existing  person,  and  therefore  not  a  persona  incerta  ;  but  when 
he  became  a  suus  heres^  as  it  was  not  in  this  character  that  he  had 
been  instituted,  the  testament  would  have  been  broken  but  for 
the  lex  Junia  Velleia.  (D.  xxvii.  2.  29.  11  to  end.)  If  persons, 
coming  under  the  lex  Junia  Velleia,  were  excluded,  the  lex  Junia 
required  that,  as  in  the  case  of  posthumous  sui  heredes,  the  males 
should  be  excluded  nominatira,  and  the  females  inter  ceteros,  but 
with  a  legacy.  In  the  case  of  the  testator  having  subsequently  a 
child  not  conceived  when  the  testament  was  made  and  bom  in  the 
testator  s  lifetime,  and  in  the  cases  of  quasi-agnation  mentioned 
above,  no  law  helped  the  testator,  and  he  had  to  make  a  new  testa- 
ment in  order  to  die  testate.  Commentators  term  persons  coming 
under  the  first  head  above  mentioned  postv/mi  Velleiani,  and  per- 
sons coming  under  the  second  head  quasi  postumi  Velleiani. 
(Demangeat,  i.  619.) 

3.  Emancipatos  liberosjiire  civOi  8.  The  civil  law  does  not  make  it 

neque  heredes  instituere  neque  ex-  necessary  either  to  institute  emanci- 

heredare  necesse  est,  quia  non  sunt  pated  children  heirs,  or  to  disinherit 

sui    heredes.      Sed   praetor    omnes  them  in  a  testament ;  because  they  are 

tarn  feminini  sexus  quam  masculini,  not  sui  heredes.  But  the  prsetor  orders, 

si  heredes  non  instituantur,  exhere-  that  all  children,  male  or  female,  if 

dari  jubet,  virilis  sexus  nominatim,  they  are  not  instituted  heirs,  shall  be 

feminini     vero    et    inter    ceteros.  dismherited ;  the  males  by  name,  the 

Quodsi  neque  heredes  instituti  fue-  females  by  name  or  under  the  general 

rint  neque  ita,  ut  diximus,  exhere-  term  ceteri :  for  if  they  have  neither 

dati,    promittit    praetor  eis    contra  been  instituted  heirs,  nor  disinherited 

tabulas  testameuti  bonorum  posses-  in    manner    before    mentioned,    the 

sionem.  prsBtor  gives  them  possession  of  goods 

contra  tabulas. 

Gal  ii.  135. 

An  emancipated  child,  passing  out  of  the  testator's  family, 
ceased  to  be  his  suvs  heres.  But  though  he  thus  lost  all  legal 
claim  upon  the  testator's  inheritance,  yet  he  had  gained  no  pro- 
vision by  being  emancipated,  and  the  prrotor,  therefore,  came  to 
his  relief,  and  set  aside  the  testament,  if  he  had  not  been  ex- 
pressly excluded.  He  did  not  do  this  nominally,  for  the  testament 
was  legally  good,  but  he  did  what  amounted  to  the  same  thing:  he 
divided  the  property  equally  among  all  as  if  the  testator  had  died 
intestate,  giving  the  cliildren  what  was  termed  *  possession  of  the 
goods' ;  a  possession  said,  in  this  case,  to  be  contra  tabalas^  as  it 
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overthrew  the  provisions  contained  in  the  tablets  of  the  testament. 
The  emancipated  son,  however,  had  to  bring  into  account  the  pro- 
perty he  had  acquired  since  emancipation,  if  the  effect  of  his 
getting  the  testament  set  aside  was  injurious  to  the  properly  insti- 
tuted SUU8  herea.  The  properly  instituted  suus  heres  might,  for 
example,  have  had  only  a  quarter  of  the  inheritance  left  him,  and 
then  he  would  gain,  not  lose,  by  the  emancipated  son  getting  the 
testament  set  aside  and  sharing  the  inheritance  with  him.  (D. 
xxxvii.  4.  13.)  An  emancipated  daughter  might,  under  the  prae- 
torian system,  be  in  a  better  position  than  an  unemancipated,  if 
both  were  passed  over,  and  might  in  effect  be  in  as  good  a  position 
as  the  male  emus  heres  who  was  passed  over.  For  if  the  emanci- 
pated daughter  was  passed  over,  the  testament  would  be  over- 
thrown altogether,  and  she  would,  if  an  only  child,  take  all  the 
property ;  whereas,  if  the  unemancipated  daughter  was  passed 
over,  she  could  only  take  half  at  most.  Antoninus  (either 
Antoninus  Pius  or  Marcus  Aurelius)  put  them  on  an  equality,  by 
giving  the  emancipated  only  the  share  she  would  have  had,  had 
she  not  been  emancipated.     (Gai.  ii.  125,  126.) 

The  old  civil  law  permitted  grandsons,  not  in  the  immediate 
power  of  the  testator,  to  be  disinherited  by  the  general  ceteri 
clause.  The  praetor  required  them  to  be  disinherited  norainatiin, 
(Gai.  ii.  129.)  Further,  whereas  in  the  initiatory  section  we  have 
been  told  that  the  testament  was  wholly  void  if  a  son  passed  over 
died  in  the  lifetime  of  his  father,  and  Gains  tells  us  that  this  was 
the  opinion  of  the  Sabinians,  yet  there  are  passages  which  seem 
to  show  that  the  prcetors  sometimes  upheld  a  contrary  rule.  (D. 
xxxvii.  11.  2.  pr. ;  D.  xxviii.  3.  17.) 

4.  Adoptivi  liberi  quamdia  sunt  4.  Adoptive  children,  while  under 

in  potestate  patris  adoptivi,   ejus-  the  power  of  their  adoptive  father,  are 

dem  juris  habentur,  cujus  sunt  justis  in  the  same  legal  position  as  children 

nuptiis  qusBsiti :  itaque  heredes  in-  sprung  from   a  legal  marriage  ;  and 

stituendi  vel  exheredandi  sunt  se-  therefore  they  must  either  be  instituted 

oundum  ea,  quae  de  naturalibus  ex-  heirs  or  disinherited,  according  to  the 

posuimus :  emanoipati  vero  a  patre  rules  we  have  laid  down  respecting 

adoptivo    neque    jure  civili    neque  natural  children.    But  neither  by  the 

quod  ad  edictum  prstoris  attinet,  civil  nor  the  prstorian  law  are  such 

inter  liberos  numerantur.     Qua  ra-  children,  if  emancipated  by  their  adop- 

tione  accidit,  ut  ex  diverso  quod  ad  tive  father,  reckoned  among  his  natural 

naturalem  parentem  attinet,  quam-  children.     On  this  principle  it  is  that, 

diu  quidem  sint  in  adoptiva  familia,  conversely,   adoptive    children,   while 

extraneorum  numero  habeanbur,  ut  in  their  adoptive  family,  are  considered 

eos  neque  heredes  instituere  neque  strangers  to  their  natural  father,  who 

exheredare  necesse  sit.     Cum  vero  need  not  institute  them  heirs  or  die- 

emancipati  fuerint  ab  adoptivo  patre,  inherit  them  ;  but  if  they  are  emanci- 

tunc  incipiunt  in  ea  causa  esse,  in  pated  by  their  adoptive  father,  they 

qua  f uturi  essent,  si  ab  ipso  natu-  then  begin  to  be  in  the  same  position 

rali  patre  emancipati  fuissent.  in  which    they  would   have   oeen  if 

emancipated  by  their  natural  father. 

Gai.  ii.  136,  137. 

If  an  adopted  son  was  emancipated  by  his  adoptive  father,  he 
would,  under  the  old  law,  have  no  legal  claim  on  the  inheritance 
of  his  adoptive  or  his  natural  father.     But  the  praetor  came  to  his 
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aid,  and  gave  him  *  passession  of  the  goods'  of  his  natural 
fatlier  unless  he  was  expressly  excluded  by  his  natural  father's 
testament.  On  his  adoptive  father  he  would,  after  emancipation, 
in  no  case  have  any  claim  whatever;  until  Justinian  altered  the 
law  in  the  manner  referred  to  in  the  next  paragraph. 

5.  Scd  hsec  vetustas  introduce-  5.  Such  was  the  ancient  law.  But, 
bat.  Nostra  vero  constitutio  inter  thinking  that  no  distinction  can  rea- 
masculos  et  feiuinas  in  hoc  jure  sonably  be  made  between  the  two  sexes, 
nihil  interesse  existimans,  quia  inasmuch  as  they  equally  contribute  to 
utraque  persona  in  hominum  pro-  the  procreation  of  tne  species,  and  be- 
creatione  similiter  natursB  omcio  cause,  by  the  ancient  law  of  l^e  Twelve 
fungitur  et  lege  antiqua  duodecim  Tables,  all  children  were  equally  called 
tabularum  omnes  similiter  ad  sue-  to  the  succession  ab  intestato,  which 
cessiones  ab  intestato  vocabantur,  law  the  prsetors  seem  afterwards  to 
quod  ct  prsetores  postea  secuti  esse  have  followed,  we  have  by  our  consti- 
vidcntur,  ideo  simplex  ac  simile  jus  tution  made  the  law  the  same  both  as 
et  in  filiis  et  in  filiabus  et  in  ceteris  to  sons  and  daughters,  and  also  as  to 
descendentibus  per  virilem  sexum  all  other  descendants  in  the  mide  line, 
personis  non  solum  natis,  sed  etiam  whether  already  bom  or  posthumous  ; 
postuinis  introduxit,  ut  omnes,  sive  so  that  all  children,  wheuier  ihey  are 
sui  sive  emancipati  sunt,  aut  heredes  sui  heredes  or  emancipated,  must  either 
instituantur  aut  nominatim  exhere-  be  instituted  heirs  or  be  disinherited 
dentur  et  eundem  habeant  effectum  by  name,  and  their  omission  has  the 
circa  testamenta  parentum  suorum  same  effect  in  making  void  the  testa- 
infirmanda  et  hereditatem  auferen-  ments  of  their  ascendants,  and  taking 
dam,  quem  filii  sui  vel  emancipati  away  the  inheritance  from  the  insti- 
habent,  sive  jam  nati  sunt  sive  adnuc  tuted  heirs,  as  would  be  produced  by 
in  utero  constituti,  postea  nati  sunt,  the  omission  of  sons  who  were  sui 
Circa  adoptivos  autem  certam  in-  heredes  or  emancipated,  whether  they 
duximus  oivisionem,  qusB  constitu-  have  been  already  bom,  or  having 
tione  nostra,  quam  super  adoptivis  been  already  conceived  are  bom  after- 
tulimus,  continetur.  wards.    With  respect  to  adoptive  sons, 

however,  we  have  established  a  dis- 
tinction between  them,  which  is  set 
forth  in  our  constitution  on  adoptive 
persons. 
C.  vi.  28.  4  ;  C.  viii.  47.  10.  pr.  and  1. 

Under  the  legislation  of  Justinian  a  testament  would  be  ren- 
dered invalid  by  the  omission  of  any  one  male  or  female  whom  it 
was  necessary  either  to  institute  or  exclude,  and  every  exclusion 
must  be  made  nominatim.  An  adopted  son,  if  adopted  by  a 
stranger,  i.e.  not  an  ascendant,  lost  none  of  his  claims  upon  his 
natural  father's  property,  but  only  had  a  claim  upon  that  of  his 
adoptive  father  if  the  latter  died  intestate ;  for  if  the  adoptive 
father  made  a  testament,  it  was  not  necessary  he  should  notice  the 
adoptive  son.  But  an  adopted  son,  if  adopted  by  an  ascendant, 
either  a  maternal  grandfather  or  an  emancipated  father  (see  Bk.  i 
Tit.  11.  2),  stood  in  the  position  of  a  smus  heres  to  the  ascendant, 
and  a  testament  made  by  such  ascendant  would  be  invalid  in 
which  he  was  passed  over. 

6.  Sed  si  expeditione  occupatus  6.  If  a  soldier  on  active  service 
miles  testamentum  f aciat  et  liberos  makes  his  testament,  and  neither  disin- 
suos  jam  natos  vel  postumos  nomi-  }icrits  liis  children  already  bom,  nor 
natim  non  exheredaverit,  scd  silen-  his  posthumous  children  by  name, 
tio  prceterierit,    non    ignorans,    an  but  passes  them  over  in  silence,  pro- 
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habeat  liberos,  silentium  ejos  pro  vided  he  is  not  ignorant  whether  he 
exheredatione  nominatiin  facta  va-  has  children,  it  is  provided  by  the 
lere  constitutionibuB  prinoipum  cau-  constitutioDS  of  the  emperors,  that 
torn  est  his  silence  shall  be  equivalent  to  dis- 

inheriting them  by  name. 

C.  vi  21.  9  ;  D.  xxix.  1.  7. 

7.  Mater  vel  avns  matemus  ne-  7.  Neither  a  mother  nor  a  maternal 

cesse  non  habent  liberos  saos  aut  grandfather  need  either  institute 
heredes  instituere  aut  exheredare,  children  as  heirs,  or  disinherit  them, 
sed  possunt  eos  omittere.  Nam  but  may  pass  them  over  in  silence ; 
silentium  matris  aut  avi  matemi  for  the  silence  of  a  mother  or  a  ma- 
ceterorumque  per  matrem  ascenden-  temal  grandfather,  or  of  any  other 
tium  tantum  facit,  quantum  exhere-  ascendant  on  the  mother's  side,  has 
datio  patris.  Neque  enim  matri  the  same  effect  as  a  father  disinheriting 
filium  filiamve  neque  avo  matemo  them.  For  a  mother  is  not  obliged  to 
nepotem  neptemve  ex  filia,  si  eum  disinherit  her  children,  if  she  does  not 
eamve  heredem  non  instituat,  ex-  institute  them  her  heirs  ;  neither  is  a 
heredare  necesse  est,  sive  de  jure  maternal  grandfather  under  the  neces- 
civili  quseramus,  sive  de  edicto  prse-  sity  of  instituting  or  of  disinheriting 
toris,  quo  prsteritis  liberis  contra  his  grandson  or  granddaughter  by  a 
tabulas  bonorum  possessionem  daughter ;  whether  we  look  to  the 
promittit.  Sed  aliud  eis  adminicu-  civil  law,  or  the  edict  of  the  pnetor, 
lum  servatur,  quod  paulo  post  vobis  by  which  he  promises  possession  of 
manifestum  £ei.  goods  contra  tabtUaa  to  those  children 

who  have  been  passed  over  in  silence. 
But  children,  in  this  case,  have  another 
remedy,  which  we  will  hereafter  ex- 
plain to  you. 

Gal  iiL  71. 

The  children  could  never  be  the  8ui  heredes  of  their  mother, 
for  women  never  had  any  one  in  their  power ;  nor  could  they  be 
the  sui  heredes  of  a  maternal  ascendant,  except  by  adoption,  and 
the  case  of  adoption  is  not  spoken  of  here. 

Aliud  ddminiculum.  This  refers  to  the  action  for  setting 
aside  the  testament  as  inofficious,  that  is,  made  without  proper 
regard  for  natural  ties.     (See  Tit.  18.) 


Tit.  XIV.    DE  HEREDIBUS  INSTITUENDIS. 


Heredes  instituere  permissmn 
est  tam  liberos  homines  quam  servos 
tarn  proprios  quam  alienos.  Pro- 
prios  autem  olim  quidcm  secundum 
plurium  sententias  non  aliter  quam 
cum  libertate  recte  instituere  licebat. 
Hodie  vero  etiam  sine  libertate  ex 
nostra  constitutionc  heredes  eos 
instituere  permissmn  est.  Quod  non 
per  innovationem  induximus,  sed 
quoniam  et  aequius  erat  et  Atilicino 
placuisse  Paulus  suis  libris,  quos  tain 
ad  Masurium  Sabinum  quam  ad 
Plautium  scripsit,  refert.     Proj)riu8 


A  man  may  institute  as  his  heirs 
either  freemen  or  slaves,  and  either 
his  own  slaves  or  those  of  another. 
Formerly,  according  to  the  more  re- 
ceived opinion,  no  one  could  properly 
institute  his  own  slaves,  unless  he  also 
freed  them  ;  but  now,  by  our  constitu- 
tion, a  testator  may  institute  his  slave 
without  expressly  enfranchising  him. 
And  we  have  introduced  this  rule,  not 
as  an  innovation,  but  because  it  seemed 
equitable ;  and  Paulus,  in  his  writings 
on  Masurius  Sabinus  smd  Plautins, 
informs  us  that  this  was  the  opinion 
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I8d 


autcm  servus  etiam  is  intellcgitur, 
in  quo  nudoui  proprietateni  testator 
Imbct,  alio  iisunifructura  habente. 
Est  aiitem  casus,  in  quo  nee  cum 
libcrtate  utiliter  servus  a  domina 
hcres  instituitur,  ut  constitutione 
divorum  Severi  et  Antonini  cavetur, 
cujus  verba  haec  sunt:  *Servum 
adulterio  maculatum  non  jure  tes- 
tamento  manuinissum  ante  senten- 
tiam  ab  ea  mutiere  videri,  quse  rea 
fuerat  ejusdem  criminis  postulata, 
rationis  est:  quare  sequitur,  ut  in 
eundem  a  domina  collata  institutio 
nullius  momenti  habeatur  *.  Alienus 
servus  etiam  is  intellegitur,  in  quo 
usumfructum  testator  buEibet. 


of  Atilicinus.  Among  a  testator's  own 
slaves  is  included  oner  in  whom  the 
testator  has  only  a  bare  ownership, 
another  having  the  usufruct.  But 
there  is  a  case,  m  which  the  institution 
of  a  slave  by  his  mistress  is  void^  al- 
though his  liberty  is  expressly  given 
to  him,  according  to  the  provisions  of 
a  constitution  of  the  Emperors  Severus 
and  Antoninus,  in  these  words :  '  Rea- 
son demands  that  a  slave,  accused  of 
adulterv  witii  his  mistress,  shall  not  be 
allowed,  before  sentence  is  pronounced, 
to  be  made  free  by  the  testament  of 
the  mistress  who  is  alleged  to  be  a 
partner  in  the  crime.  Whence  it 
follows  that  if  a  mistress  institutes 
such  a  slave  as  her  heir,  it  is  of  no 
avaiL'  In  the  term,  'the  slave  of 
another,'  is  included  a  slave  of  whom 
the  testator  has  the  usufruct. 

Gai.  ii.  186-187  ;  C.  vi.  27.  5  ;  C.  vii  16.  1 ;  D.  xxviii  6.  4a  2. 


By  institution  is  meant  the  declaration  who  is  to  be  heir,  that 
is,  who  is  to  carry  on  the  legal  existence,  the  persona,  of  the  tes- 
tator. And  as,  unless  his  existence  was  continued,  there  could 
be  no  thing  or  person  from  whom  the  testamentary  dispositions 
could  derive  any  force,  or  be  of  any  eflScacy,  the  institution  was 
the  all-important  part  of  the  testament.  It  was  veluti  caput  atque 
fundaTnentum  totius  testa/menti.  All  other  dispositions  were  ac- 
cessories to  it,  being  only  conditions  or  laws  imposed  upon  the 
heir.  In  the  older  law  a  peculiar  form  of  words  was  appropriated 
to  the  institution.  *  Titius  heres  esto*  was  the  recognised  form. 
Even  in  the  days  of  Gains  and  Ulpian  (Gai.  ii.  116,  117;  Ulp. 
Reg.  21),  such  expressions  as  '  Titius  heres  sit'  *  Titium  heredem 
esse  jubeOy  terms  of  command,  were  considered  right,  and  expres- 
sions such  as  *  Titium  heredem  esse  volo,*  '  heredem  instituo* 
*  heredem  facio*  were  considered  wrong.  And  it  was  not  till  339 
A.D.  that  Constantine  the  Second  permitted  the  institution  to  be 
made  in  any  terms  by  which  the  meaning  of  the  testator  could  be 
clearly  ascertained.  (C.  vi.  23.  15.)  Again,  in  the  older  law,  as 
everything  else  in  the  testament  derived  its  force  from  the  insti- 
tution, it  was  considered  that  the  institution  ought  to  be  put  at 
the  head  or  top  of  the  testament,  and  any  legacy  or  other  disposi- 
tion placed  before  it  was  passed  over,  and  had  no  effect.  An  ex- 
ception was  made  in  behalf  of  an  appointment  of  a  tutor  (see  Bk.  i. 
Tit.  14.  3.);  and  the  clause  in  which  the  testator  disinherited 
his  fiui  heredes  was  naturally  placed  before  that  in  which  he 
instituted  testamentary  heirs.  Justinian,  as  we  shall  see  in 
Title  20.  34,  enacted  that,  provided  the  institution  appeared  in 
some  part  of  the  testament,  it  should  be  immaterial  in  what  part 
it  might  be  placed. 
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Any  one,  as  has  been  said  above,  mifj^ht  be  in.<^titute(l,  and  con- 
Bo«juently  take  as  heir,  who  had  the  rights  of  a  citizen,  or  who 
as  it  was  technically  termed,  had  the  testamenti  /actio  cvbvi  testa- 
tore,  i.e.  the  power  of  joining  with  the  testator  in  going  through 
the  ceremonies  of  the  jus  Quiritium,  As  to  the  ditterent  grounds 
of  incapacity  to  take  under  a  will,  see  note  on  Tit.  10.  6. 

If  a  person  instituted  his  own  slave,  this  was  held  to  give  the 
slave  his  liberty  by  necessary  implication.  If  he  instituted  the 
slave  of  another,  the  slave  took  the  inheritance  for  his  master's 
benefit,  provided  the  master  had  the  testamenti  /actio  with  the 
testator;  but  if  he  had  not,  the  institution  of  the  slave  was  void. 

In  the  law  before  Justinian,  enfranchisement  by  a  person  who 
had  only  a  bare  property  in  a  slave,  was  not  held  to  confer 
freedom,  a  proprietatis  domino  m^anumissus  liber  non  fit,  sed 
servus  sine  domino  est,  (Ulp.  Reg,  1. 19.)  Under  Justinian  the 
slave  became  free,  and  could  acquire  for  himself,  and  could  take  as 
heir ;  but  he  was  obliged  to  serve  as  slave  to  the  usufructuary, 
during  such  time  as  the  usufruct  continued. 

The  slave  accused  of  adultery  with  his  mistress  might  be  sub- 

t'ected,  as  all  slaves  might,  to  the  torture,  to  extract  evidence  of 
Lis  guilt.  If  he  had  been  enfranchised,  he  would  have  escaped 
this,  and  thus  the  mistress  who  died  before  sentence  was  pro- 
nounced, as,  for  example,  by  suicide,  might  have  defeated  justice, 
as  against  the  slave,  unless  she  had  been  restrained  from  using  her 
power  of  enfranchising  him  by  her  testament. 

1.  Servus  autem  a  domino  sue  I.  A  slave  instituted  heir  by  his 

heres  institutus,  si  quidem  in  eadem  master,  if  he  remains  in  the  same  con- 

causa  manserit,  fit   ex  testamento  dition,  becomes,  by  virtue  of  the  tcs- 

liber  heresque  necessarius.     Si  vero  tament,  free  and  necessary  heir.     But, 

a  vivo  testatore  manumissus  fuerit,  if  his   master  has   enfranchised   him 

suo  arbitrioudire  hereditatem  potest,  before  dying,  he  may  at  his  pleasure 

quia  non  fit  necessarius,  cum  utrum-  accept  or  refuse  the  inheritance,  for  he 

que  ex  domini  testamento  non  con-  does  not  become  a  necesscuy  heir,  since 

sequitur.     Quodsi  alienatus   fuerit,  he  does  not  obtain  both  his  liberty  and 

jussii  novi  domini  adire  hereditatem  the  inheritance  by  the  testament  of  his 

debet  et  ea  ratione  per  eum  dominus  master.     But,  if  he  has  been  alienated, 

fit  heres :  nam  ipse  alienatus  neque  he  must  enter  on  the  inheritance  at 

liber  neque  heres  esse  potest,  etiamsi  the  command  of  his  new  master,  who 

cum  libertate  heres  institutus  fuerit :  thus  through  his  slave   becomes   the 

destitisse  etenim  a  libertatis  datione  heir  of  the  testator.     For  a  slave  once 

vidctur  dominus,  qui  eum  alienavit.  alienated  cannot  gain   his  liberty  or 

Alienus  quoque  servus  heres  insti-  himself  take  an  inheritance  by  virtue 

tutus  si  in  eadem  causa  duraverit,  of  the  testament  of  the  master  who 

jussu    domini     adire     hereditatem  alienated  him,  although   his  freedom 

debet.     Si  vero  alienatus  fuerit  aut  was  expressly  given  by  the  testament ; 

vivo  testatore  aut  post  mortem  ejus,  because  a  master  who  has  alienated  his 

antequam  adeat,  debet  jussu  novi  slave,  has  shown  that  he  has  renounced 

domini  adire.     At  si  manumissus  est  the  intention  of  enfranchising  him.    So, 

vivo  testatore  vel  mortuo,  antequam  too,  when  the  slave  of  another  is  ap- 

adeat,  suo  arbitrio  adire  hereditatem  pointed  heir,  if  he  remains  in  slavery, 

potest.  he  must  take  the  inheritance  at   his 

master's  bidding;  and,  if  the  slave  is 
alienated  in  the  lifetime  of  the  testa- 
tor, or  after  his  death,  but  before  he 
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has  actually  taken  the  inheritance,  it 
is  at  the  command  of  his  new  master 
that  he  must  accept  it.  But,  if  he  is 
enfranchised  during  the  lifetime  of  the 
testator,  or  after  his  death,  and  before 
he  has  accepted  the  inlieritance,  he 
may  enter  upon  the  inheritance  or  not, 
at  his  own  option. 

Gai.  il  188,  189. 

It  was  necessary  that  the  heir,  as  being  the  person  who  carried 
on  the  legal  existence  of  the  testator,  should  be  possessed  of  civil 
rights.  If,  then,  a  slave  of  the  testator  was  instituted,  as  it  was 
in  the  power  of  the  testator  to  make  him  free,  and  he  had  invested 
him  with  a  character  requiring  freedom,  this  institution  was  con- 
sidered to  involve  his  freedom.  The  slave  of  any  one  else,  if  in- 
stituted, was  only  a  channel  by  which  his  master,  if  possessed  of 
civil  rights,  acquired  the  inheritance.  (See  Bk.  i.  Tit.  6.  1.)  If 
a  slave  of  the  testator  was  instituted  his  heir,  and  remained  his 
slave  at  the  time  of  the  testator  s  death,  the  slave,  immediately 
upon  the  testator  dying,  became  his  heres  necessariuSj  that  is, 
became  his  heir  without  any  option  of  refusing  or  taking  the 
inheritance.  But  if  it  was  given  under  any  condition,  and  the 
condition  failed,  the  institution  then  became  invalid. 

If  the  slave  instituted  did  not  belong  to  the  testator  at  the 
time  of  the  testator's  death,  his  condition  at  the  time  of  his  taking 
on  him  the  inheritance  (ocJi^io  hereditatis)  determined  for  whom 
the  inheritance  was  acquired.  If  at  that  time  he  was  a  slave,  he 
acquired  it  for  the  person  who  was  then  his  master ;  if  free,  for 
himself. 

Disposing  of  the  slave  to  another  revoked  the  gift  of  liberty, 
because  this  was  considered  as  a  legacy,  a  mere  accessory  to  the 
inheritance,  to  revoke  which  anything  was  sufficient,  which  showed 
a  change  of  intention  on  the  part  of  the  testator ;  but  it  did  not 
revoke  the  institution,  because  this  was  the  keystone  of  the  testa- 
ment, and  could  only  be  revoked  by  a  new  testament,  or  destruc- 
tion of  the  old  one. 


2.  Sorvus  alienus  post  domini 
mortem  recte  heres  instituitur,  quia 
et  cum  hereditariis  servis  est  testa- 
mcnti  f actio  :  nondum  enim  adita 
hercditas  persona)  vicem  sustinot, 
non  heredis  futuri,  sed  defuncti,  cum 
ct  ejus,  qui  in  utero  est,  scrvus  rccte 
heres  instituitur. 


2.  The  slave  of  another  may  be  in- 
stituted heir  even  after  the  death  of 
his  master,  as  there  is  iestamenti /actio 
with  slaves  belonging  to  an  inheritance ; 
for  an  inheritance  not  yet  entered  on 
represents  the  person  of  the  deceased, 
and  not  that  of  the  future  heir.  So, 
too,  the  slave  even  of  a  child  in  the 
womb  may  be  properly  instituted  heir. 

D.  xxviii.  5.  31.  1 ;  D.  xxviii.  6.  64. 

After  the  death  of  a  testator,  and  before  the  inheritance  was 
entered  on,  the  inheritance  itself  represented  the  person  of  the 
deceased,  as  it  did  that  of  an  unborn  child  until  the  birth.  A 
slave,  during  this  interval,  was  said  to  belong  to  the  inheritance, 
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and  if  a  testament  was  made  by  any  one  instituting  as  heir  a 
slave  belonging  to  the  inheritance,  the  slave  took  the  inheritance 
thus  given  him  for  the  benefit  of  that  inheritance  to  which  he 
belonged.  And  that  he  should  do  so,  it  was  not  necessary  that  the 
person  by  whose  testament  he  was  instituted  heir  should  have  tes- 
ta/mentif actio  with  the  future  heir,  but  it  was  only  necessary  that 
he  should  have  it  with  the  person  to  whose  inheritance  the  slave 
belonged. 

8.  Servus  plnrimn,  onm  qnibna  8.  If  a  slave  belonging  to  several 

testamenti  facibio  est,  ab  ex^raneo  masters,  with  all  of  whom  there  is 
institatuB  heres,  miicuique  domi-  testamenti  fdctio,  is  instituted  heir  by 
norum,  cujus  jussu  adierit,  pro  por-  a  stranger,  he  acquires  a  proportion  of 
tione  dominii  adquirit  hereoitatem.      the  inheritance  for  each  master  by 

whose  command  he  took  it,  correspond- 
ing to  the  several  interests  they  each 
have  in  him. 

D.  xxix.  2.  67,  6a 

If  the  slave  was  instituted  heir  by  one  of  his  masters,  then, 
if  this  master  expressly  gave  him  his  freedom,  he  became  the 
heres  neceaaariua  of  the  master  instituting  him,  and  free  ;  a  due 
proportion  of  the  price  at  which  he  was  valued  being  paid  to  each 
of  his  other  masters.  But  if  his  liberty  was  not  expressly  given 
him,  the  share  which  the  testator  had  in  him  accrued  proportion- 
ately to  all  those  of  his  masters  by  whose  orders  he  entered  on 
the  inheritance.     (See  Tit.  7.  4  of  this  Book.) 

4.  Et  immn  hominem  et  plures  4.  A  testator  may  appoint  one  heir 
in  infinitum,  qiiot  quis  veUt,  heredes  or  several,  the  number  being  quite 
facere  licet.                                             unrestricted. 

5.  Horeditas  plerumque  divi-  6.  An  inheritance  is  generally  di- 
ditur  in  duodecim  uncias,  quse  assis  vided  into  twelve  ounces,  compre- 
appellatione  continentur.  Habent  hended  together  under  the  term  of  an 
autem  et  hse  partes  propria  nomina  a«,  and  each  of  these  parts,  from  the 
ab  uncia  usque  ad  assem,  ut  puta  ounce  to  the  as,  has  its  peculiar  name, 
hflBC :  uncia.,  sextans,  quadrans,  viz.  uncia,  sextans,  quadrans,  triens, 
triens,  quincunx,  semis,  septunx,  quincunx,  semis,  septunx,  bes,  dodrans, 
bes,  do(Lrans,  dextans,  deunx,  as.  dextans,  deunx,  as.  But  it  is  not 
Non  autem  utique  duodecim  uncias  necessary  that  there  should  be  always 
esse  oportet.  Nsun  tot  uncisB  assem  twelve  ounces,  for  an  as  may  consist  of 
efficiunt,  quot  testator  voluerit,  et  as  many  ounces  as  the  testator  pleases, 
si  unum  tantum  quis  ex  semisse  If,  for  example,  a  man  names  but  one 
verbi  gratia  heredem  scripserit,  heir,  and  appoints  him  ex  semisse,  i.e. 
totus  as  in  semisse  erit:  neque  the  heir  of  six  parts,  then  these  six 
enim  idem  ex  parte  testatus  et  ex  parts  will  maJ^e  up  the  whole  as;  for 
parte  intestatus  decedere  potest,  nisi  no  one  can  die  partly  testate  and 
sit  miles,  cujus  sola  voluntas  in  partly  intestate,  except  a  soldier, 
testando  spectatur.  Et  e  contrario  whose  intention  in  making  his  testa* 
potest  quis  in  quantascumque  volue-  ment  is  alone  regarded.  Conversely, 
htplurimas  uncias  suamhereditatem  a  testator  may  divide  the  inheritance 
dividere.  into  as  many  ounces  more  than  twelve 

as  he  thinks  proper. 

D.  xxvii.  5.  50.  2 ;  D.  xxviii.  5.  18.  1  et  seq. ;  D.  xxix,  1.  6. 

In  making  a  testament,  where  the  testator  wished  to  give 
different  shares  to  his  heirs,  the  singular  system  referred  to  in  the 
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text  was  often  adopted.  The  testator  did  not  give  a  fifth,  a 
fourth,  &c.,  to  each  heir,  but  gave  so  many  parts,  e.g.  five  or  four 
parts  to  one  heir,  and  so  many  more  to  another.  The  number  of 
parts  given  to  each  was  added  up,  and  the  total  formed  the  num- 
ber of  which  these  parts  were  taken  to  be  a  fraction.  For  in- 
stfince,  if  a  testator  gave  to  A  five  parts,  to  B  six,  and  to  C  two, 
the  whole  number  amounting  to  thirteen,  A  took  five-thirteenths, 
B  six-thirteenths,  and  C  two-thirteenths. 

So  far  all  was  simple,  but  a  greater  complication  was  introduced 
by  adopting,  conjointly  with  this  calculation  of  parts,  a  mode  of 
reckoning  derived  from  the  familiar  measure  of  the  as,  or  pound 
weight,  and  its  division  into  twelve  ounces.  The  hereditas  was 
considered  to  be  represented  by  the  as,  and  the  parts  by  the 
ounces.  But  the  testator  had  the  power  of  determining  how 
many  ounces  there  should  be  in  this  imaginary  pound.  In  the 
instance  above  given  the  as  contains  thirteen  uncice.  But  sup- 
posing the  testator  assigned  a  certain  number  of  parts  to  some  of 
his  heirs,  and  not  to  others,  as,  to  A  five  parts,  to  B  six  parts,  and 
then  made  C  a  co-heir,  but  without  assigning  him  any  number  of 
parts,  the  law  supposed  the  testator  to  have  divided  his  pound 
into  twelve  ounces  as  the  standard  number,  and  gave  the  heir  to 
whom  no  number  of  parts  was  assigned  such  a  number  as  made  up 
the  as.  In  this  instiance,  therefore,  C  would  have  one  ounce  or 
part.  But  if  the  whole  number  of  parts  expressly  given  exceeded 
twelve,  then  the  testator  was  supposed  to  have  been  measuring  out 
his  inheritance  by  the  double  as  {dupondius),  and  the  heir  to 
whom  no  express  number  was  given  took  the  number  of  parts 
wanting  to  make  up  twenty-four.  If  the  parts  expressly  given  ex- 
ceeded twenty-four,  then  the  tripondius,  containing  thirty-six 
ounces,  was  the  measure,  and  so  on.  The  testator  never  died  only 
partly  testate ;  for  whatever  he  gave  was  taken  to  make  up  the 
whole  inheritance.  If  his  testament  only  disposed  of  a  portion  of 
his  property  in  the  way  mentioned  in  the  text,  viz.  by  his  only 
leaving  six  ounces  {seviis)  to  his  heir,  and  his  instituting  only  one 
heir,  six  was  considered  to  be  the  number  of  ounces  he  wished  to 
have  in  the  cw,  and  therefore  he  died  testate  as  to  all  his  property. 
If  he  did  not  use  any  expression  referring  to  the  parts  of  an  as, 
but  gave  his  heir  specific  things,  having  other  property  besides, 
what  he  did  give  was  considered  to  represent  what  he  did  not  give  ; 
as.  for  instance,  if  a  man  possessed  large  estates,  and  made  A  his 
heir,  giving  him  one  farm,  and  named  no  other  heir,  A  took  all 
his  property :  for  this  one  farm  was  taken  to  be  a  description  of 
the  whole. 

The  as  was  thus  divided :  uncia,  one  ounce ;  sextans,  one- 
sixth  of  an  as,  or  two  ounces ;  quadrans,  one-fourth,  or  three 
ounces ;  trieiis,  one-third,  or  four  ounces ;  quincunx,  five  ounces ; 
semis,  one-half,  or  six  ounces;  septunx,  seven  ounces;  bes, 
contracted  from  bis  triens,  eight  ounces;   dodrans,  contracted 

from  de  quadrans,  the  as  minus  a  quadrans,  nine  ounces ;  dex- 

o 
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tans,  contracted  from  de  sextans,  ten  ounces  ;  and  deunz,  eleven 
ounces. 

6.  Si  plures  instituantur,  ita  6.  If  several  heirs  are  appointed, 
demum  partium  distributio  neces-  it  is  not  necessary  that  the  testator 
saria  est,  si  nolit  testator  eos  should  specify  their  several  shares, 
ex  eequis  partibus  heredes  esse:  unless  he  intends  that  they  should 
satis  enim  constat,  nullis  partibus  not  talce  in  equal  portions.  For  if 
nominatis,  sequis  ex  partibus  eos  he-  no  division  is  made,  the  heirs  clearly 
redes  esse,  rartibus  autem  in  quo-  take  equal  portions.  But  if  the  shares 
rundam  personis  expressis,  si  quis  of  some  should  be  specified,  and 
alius  sine  parte  nominatus  erit,  si  another  be  named  heir  without  having 
quidem  aliqua  pars  assi  deerit,  ex  ea  any  portion  assigned  him,  he  will  take 
parte  heres  fit,  et  si  plures  sine  parte  the  fraction  that  may  be  wanting  to 
scripti  sunt,  onmes  in  eadem  parte  maJ^e  up  the  as.  And  if  several  are 
concurrent.  Si  vero  totus  as  com-  instituted  heirs  without  having  any 
pletus  sit,  in  partem  dimidiam  vo-  portion  assigned  them,  they  will  all 
cantur  et  ille  vel  illi  onmes  in  alteram  divide  this  remaining  fraction  among 
dimidiam.  Nee  interest,  primus  an  them.  But,  if  the  whole  as  is  given 
medius  an  novissimus  sine  parte  among  those  whose  parts  are  specified, 
scriptus  sit :  ea  enim  pars  data  in-  and  there  is  then  no  fraction  left,  then 
tellegitur,  quae  vacat.  they  whose  shares  are  not  specified 

take  one  moiety,  and  he  or  they  whose 
shares  are  specified  the  other  moiety. 
It  is  immaterial  whether  the  heir 
whose  share  is  not  specified  holds 
the  first,  middle,  or  last  place  in  the 
institution ;  it  is  always  the  part  not 
specifically  given  that  is  considered  to 
belong  to  him. 
D.  xxviii.  5.  9.  12 ;  D.  xxviii.  5.  17 ;  D.  xxviii.  5,  20. 

From  this  paragraph  we  may  add  one  more  detail  of  the  system 
pursued  in  calculating  the  parts  of  the  inheritance.  If  the  number 
of  parts  expressly  given  amounted  exactly  to  twelve,  and  there 
was  an  heir  instituted  to  whom  no  parts  were  given,  the  dupon- 
dins  was  taken  as  the  standard,  and  this  heir  to  whom  no  parts 
were  given  took  twelve  out  of  twenty-four. 

7.  Videamus,  si  pars  aliqua  7.  Let  us  inquire  how  we  ought  to 
vacet  nee  tamen  quisquam  sine  parte  decide  in  case  a  part  remains  unap- 
heres  institutus  sit,  quid  juris  sit  ?  propriated,  and  yet  each  heir  has  his 
Yeluti  si  tres  ex  quartis  partibus  portion  assigned  him :  as,  if  three 
heredes  scripti  sunt.  Et  constat,  should  be  instituted  and  the  inhorit- 
vacantem  partem  singulis  tacite  pro  ance  divided  into  four  parts.  It '  is 
hereditaria  p&irte  accedere  et  perinde  clear,  in  this  case,  that  the  undisposed 
haberi,  ac  si  ex  tertiis  partibus  part  would  be  diN-ided  among  them  in 
heredes  scripti  essent :  et  ex  diverse  proportion  to  the  share  given  to  each, 
si  plus  asse  in  portionibus  sit,  tacite  and  it  would  be  exactly  as  if  each  had 
singulis  decrescere,  ut,  si  verbi  gratia  had  a  third  part  assigned  him.  And 
quattuor  ex  tertiis  paj*tibus  heredes  (conversely),  if  heirs  are  instituted 
scripti  sint,  perinde  habeantur,  ac  si  with  such  portions  as  in  the  whole  to 
unusquisque  ex  quarta  parte  scriptus  exceed  the  as,  then  each  heir  must 
fuisset.  suffer  a  proportionate  diminution ;  for 

example,  if  four  are  instituted,  and 
the  inheritance  divided  into  three 
parts,  this  would  be  the  same  as  if  each 
of  the  written  heirs  had  been  given  a 
fourth  only. 
D.  xxviii.  5.  13.  2  et  seq. 
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8.  Et  si  plures  uncise  quam  duo- 
decim  distributse  sunt,  is,  qui  sine 
parte  institutus  est,  quod  dipondio 
deest,  habebit :  idemque  erit,  si 
dipondius  expletus  sit.  Qusb  omnes 
psirtes  ad  assem  postca  rcvocantur, 
quamvis  sint  plurium  unciarum. 


8.  If  more  than  twelve  ounces  are 
bequeathed,  then  he  who  is  instituted 
without  any  prescribed  share  shall 
have  the  amoimt  wanting  to  complete 
the  second  <X9 ;  and  so,  if  all  the  parts 
of  the  second'cM  are  already  bequeathed, 
he  shall  have  the  amount  necessary  to 
maJ^e  up  the  third  as.  But  all  these 
parts  are  afterwards  reduced  to  one 
single  a^,  however  great  may  be  their 
number  of  ounces. 

D.  xxviii.  5.  IS. 

The  concluding  sentence  of  the  section  means,  that  though,  for 
the  sake  of  calculating  the  parts,  we  go  beyond  the  as  to  the  dit- 
pondius  or  tripondius,  yet  we  must  always  consider  the  as  as 
representing  the  inheritance.  For  example,  to  be  quite  correct, 
we  must  make  15-24ths  into  7  J-12ths,  so  that  the  portions  of  the 
inheritance  may  be  expressed  with  reference  to  the  twelve  undoB 
of  the  as. 

9.  Heres  et    pure   et    sub  con-  9.  An  heir  may  be  instituted  sim- 

dicione  institui    potest.     Ex    certo  ply  or  conditionally,  but  not  from  or 

tempore  aut  ad  certum  tempus  non  to  any  certain  period  ;  as  '  after  five 

potest,   veluti  *post  quinquennium  years  from  my  death,'  or  *from  the 

quam  moriar  '  vel  *  ex  kalendis  iUis '  calends  of  such  a  month,*  or  *  until  the 

aut  *  usque  ad  kalendas  illas  heres  calends  of  such  a  month*.    The  term 

esto  * :  diemque  adjectum  pro  super-  thus  added  is  considered  a  superfluity, 

vacuo  haberi  placet  et  perinde  esse,  and  the  institution  is  treated  exactly 

ac  si  pure  heres  institutus  esset.  as  if  unconditionaL 

D.  xxviii,  5.  34. 

The  first  part  of  this  paragraph  must  be  understood  as  refer- 
ring to  heirs  other  than  sui  heredes.  If  a  suus  heres,  or  at  any 
rate  if  a  filiuSy  was  instituted  sub  conditioney  unless  the  fulfil- 
ment of  the  condition  was  within  his  own  power,  the  testament 
was  null.     (D.  xxviii.  5.  4.  pr.) 

If  the  institution  was  conditional,  all  those  rights  which  other- 
wise would  date  from  the  death  of  the  testator,  dated  from  the 
accomplishment  of  the  condition.  Wlion  the  condition  was  accom- 
plished, the  heir  entered  on  the  inheritance,  and  then  by  this  aditio 
(not  by  the  accomplishment  of  the  condition)  his  rights  were 
carried  back  to  the  time  when  the  testator  died.  Heres  quandoque 
adeundo  hereditatem  jam  tunc  a  morte  successisse  defuncto  in- 
iellegitur.  (D.  xxix.  2.  54.)  Until  the  heir  entered  the  inherit- 
ance was  said  jacere^  to  bo  in  abeyance.  But  the  rule  that  aditio 
has  a  retrospective  effect  is  qualified  by  another  rule  already  men- 
tioned, that  an  inheritance  in  abeyance  represents  the  person  of 
the  deceased  testator,  not  of  the  future  heir.     (See  par.  2.) 

There  are  two  rules  of  Roman  law,  which  deserve  attention,  as 
illustrating  how  completely  succession  was  regarded  as  the  transfer 
of  the  whole  persona  of  the  deceased.  It  was  a  rule  of  law  that 
a  person  could  not  die  partly  testate  and  partly  intestate  ;  if 
his  testament  was  valid  at  all,  his  heredes  ab  intestato  were  en- 

o  2 
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tirely  excluded.  It  was  also  a  rule  of  law,  that  a  person  who  once 
became  heir,  could  not  cease  to  be  heir.  Thus  we  have  seen  (par. 
5)  that  if  there  was  a  single  heir,  and  he  was  instituted  for  six 
ounces,  he  took  the  whole  inheritance  ;  for  the  testator  could  not 
die  testate  as  to  six  ounces  and  intestate  as  to  the  remaining  six. 
Again,  if  a  person  was  instituted  heir  from  a  certain  time,  there 
would  be  no  one  but  the  heredea  ab  intestato  to  take  in  the  mean- 
time, and  they  must  cease  to  be  heirs  when  the  time  arrived  ;  if 
the  institution  was  to  take  effect  only  up  to  a  certain  time,  the 
instituted  heir  would  cease  to  be  heir  at  the  expiration  of  the 
time,  and  the  heredea  ah  intestato  would  then  take  the  inheritr 
ance.  Such  an  institution  would  have  offended  against  the  second 
rule  we  have  just  mentioned,  viz.  that  a  person  who  had  once  been 
heir  could  not  cease  to  be  heir  (D.  xxviii.  5.  88),  whence  the  adage 
aemcl  heres  semper  heres ;  for  in  the  first  case  the  heredes  ab  intes- 
tato, in  the  second  the  instituted  heir,  would  cease,  at  the  end  of  a 
certain  time,  to  be  heir.  But  if  the  institution  was  conditional, 
the  heredes  ab  intestato  did  not  take  until  the  condition  was  ful- 
filled, and  were  excluded  by  the  possibility  which  existed  at  every 
moment  of  time  that  the  testamentary  heir  would  be  able  to  enter 
on  the  inheritance  by  the  condition  being  accomplished.  (D. 
xxix.  2.  39.) 

The  text  speaks  of  cerium  tew/pus ;  if  the  time  only  was  un- 
certain, if  the  event  was  one  that  must  happen  at  some  time,  as  that 
B  should  die,  but  the  time  of  its  happening  was,  as  in  this  case, 
uncertain,  and  the  testator  said,  *  Let  A  oe  my  heir  from  the  date  of 
B's  death,'  this  would  operate  to  make  the  institution  conditional. 
Diesincertus  conditionemin  testam^ento  facit.  (D.  xxxv.  1.  75.) 
It  would  be  uncertain  whether  A  would  outlive  B ;  but  if,  during 
A*s  lifetime,  B  died,  which  he  might  at  any  moment,  the  condition, 
viz.  that  A  should  outlive  him,  would  be  accomplished,  and  this 
possibility  excluded  the  heredes  ab  intestato, 

A  soldier  might  make  his  testament  ex  certo  tempore  or  ad 
certum  tempus  (D.  xxix.  1.  41.  pr.),  and  might  die  partly  testate 
and  partly  intestate.     (See  par.  5.) 

10.    Impossibilis  condicio  in  in-  10.  An  impossible  condition  in  the 

stitutionibus  et  legatis  nbc  non  in  institution  of  heirs,  gift  of  legacies, 
fideicommissis  et  libertatibus  pro  creation  of  fideicommiasa,  and  gifts  of 
non  scripto  habetur.  freedom,  is  considered  as  not  inserted 

at  all. 

D.  xxviii.  7.  1. 

That  the  institution  was  regarded  as  unconditional  instead  of 
void,  when  the  condition  was  one  not  allowed  by  law,  must  be 
ascribed  to  the  anxiety  of  Romans  not  to  die  intestate,  and  the 
consequent  favour  with  which  the  law  regarded  any  means  of 
treating  a  will  as  valid.  An  obligation  containing  an  impossible 
condition  would  be  void.     (Bk.  iii.  Tit.  19.  11.) 

Possibilw  est  qua^  per  rerum  naturam  admitti  potest :  im- 
possibilis quoi  non  potest.   (Paul.  Sent,  iii.  4.  2.  1.)  But  a  thing 
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contrary  to  law,  or  to  boni  mores,  was  considered  as  impossible 
as  if  it  was  impossible  per  rerv/m  naturcmi.  (Paul.  Sent.  iii.  4. 
2 ;  D.  xxviii.  7.  14.) 

11.  Si  plures  condiciones  insti-  11.  When  seyeral  conditions  are 
tntioni  adscriptse  sunt,  si  quidem  attached  to  the  institution,  if  they  are 
conjunctim,  ut  puta  '  si  illud  et  placed  in  the  conjunctive,  as,  *  if  this 
illud  factum  erit/  omnibus  paren-  thing  and  that  thing  are  done,*  ail  the 
dum  est:  si  separatim,  veluti  'si  conditions  must  be  complied  with, 
illud  aut  illud  factum  erit,'  cui-  But,  if  the  conditions  are  placed  in 
libet  obtemperare  satis  est.  the  alternative,  as  'if  this  or  that  is 

done,'  it  will  be  sufficient  to  comply 
with  any  one. 

D.  xxA'iii.  7.  5. 

12.  Hi,  quos  numquam  testator  12.  A  testator  may  institute  per- 
vidit,  heredes  institui  possunt,  veluti  sons  his  heirs  whom  he  has  never 
si  fratris  fiUos  peregri  natos  igno-  seen,  as,  his  brother's  sons,  bom  in 
rans,  qui  essent,  heredes  instituerit :  a  foreign  country,  and  unknown  to  him ; 
ignorantia  enim  testantis  inutilem  for  the  want  of  this  knowledge  will 
institutionem  non  facit.  not  make  the  institution  void. 

C.  vL  24.  IL 


Tit.  XV.    DE  VULGARI  SUBSTITUTIONE. 

Potest  autem  quis  in  testamento  A  man  by  testament  may  appoint 

Buo  plures  gradus  heredum  facere,  several  degrees  of  heirs ;  as,  for  in- 

ut  puta  'si  ille  heres  non  erit,  ille  stance,  'if  so  and  so  will  not  be  my 

heres  esto '  :  et  deinceps,  in  quan-  heir,  let  so  and  so  be  my  heir  \    And 

tum  velit,  testator  substituere  potest  so  on  through  as  many  substitutions 

et  novissimo  loco  in  subsidium  vel  as  he  shall  think  proper.     He  may 

servum  necessarium  heredem  insti-  even,  in  the  last  place,  and  as  an  ulti- 

tuere.  mate  resource,  institute  a  slave  his 

necessary  heir. 

Gai.  iL  174 ;  D.  xzviiL  6.  86.  pr. 

Substitution  was  really  a  conditional  institution.  If  A  is  not 
my  heir,  if,  for  instance,  he  dies  before  me,  I  appoint  B.  The 
extent  to  which  substitution  was  carried,  was  owing  to  the  import- 
ance attached  to  dying  testate  ;  and  partly  also,  in  the  time  oi  the 
emperors,  to  the  wish  to  guard  against  the  operation  of  the  lex 
Julia  et  Papia,  which  created  numerous  causes  of  incapacity  to 
take  under  a  testai^ent,  and  gave  the  shares  of  those  instituted, 
but  incapable  of  taking,  as  cadiica,  to  those  named  in  the  testa- 
ment who  were  married  and  had  children,  and,  if  there  were  no 
such  persons,  to  the  cerarium,  or  public  treasury.  As  the  effect  of 
the  lex  Julia  et  Papia  cannot  be  discussed  without  taking  legacies 
into  consideration,  a  detailed  account  of  the  two  laws  known  by 
this  name  is  deferred  till  we  reach  the  20th  Title.  By  substitu- 
tion, tfiat  which  under  these  laws  was  a  caducwm  went  to  the 
substituted  heir,  if  qualified  to  take,  and  did  not  follow  the  course 
of  devolution  which  these  laws  prescribed. 
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This  kind  of  substitution  is  termed  vulgaris,  as  opposed  to 
Bubstitutio  pupillaria,  the  subject  of  the  next  Title. 

1.  Et  plures  in  tmius  locum  pos-  L  A  testator  may  substitute  several 

sunt  substitui,  yel  unus  in  plurium,  in  the  place  of  one,  or  one  in  the  place 
▼el  singuli  singulis,  vel  invicem  ipsi,  of  several,  or  one  in  the  place  of  each 
qui  heredes  instituti  sunt.  one,  or  he  may  substitute  the  instituted 

heirs  themselves  reciprocally  to  one 

another. 

Gai.  ii.  175  ;  D.  xxviii.  6.  36.  1. 

Three  advantages  which  co-heirs  gained  by  being  substituted 
to  each  other  are  to  be  noticed :  (1)  If  any  one  instituted  heir 
died  before  the  testator,  or  refused  to  take  his  share  of  the  inherit- 
ance, his  share  was,  in  fact,  undisposed  of.  But  as  the  testator 
was  always  supposed  to  have  disposed  of  his  whole  estate  if  he 
disposed  of  any  part,  this  share  was  divided  among  all  those  who 
entered  on  the  inheritance  in  proportions  corresponding  to  the 
share  given  them  by  the  will.  Their  claim  to  this  was  called  the 
jus  accrescendi.  But  a  testator  sometimes  produced  nearly  the 
same  effect  as  the  law  would  have  produced  for  him,  by  substituting 
the  heirs  who  entered  on  the  inheritance  in  the  place  of  those  who 
did  not,  thus  preventing  any  share  from  becoming  vacant.  The 
effect  was  nearly  the  same,  but  not  quite  so.  It  was  open  to  the 
substituted  heirs  to  refuse  the  inheritance  of  this  new  part,  which 
required  to  be  expressly  entered  on  :  whereas,  if  instituted  heirs 
once  entered  on  the  share  given  them  by  the  testament,  they  could 
not  decline  accepting  any  further  portion  which  devolved  on  them 
by  the  jt6S  accrescendi.  (D.  xxix.  2. 35.  pr.)  (2)  Surviving  co-heirs 
might  possibly  gain  by  not  having  to  share  with  the  representatives 
of  deceased  heirs.  The  representatives  of  an  instituted  heir  who  died 
after  entering  on  the  inheritance  received  his  portion  of  the  share 
of  a  co-heir  subsequently  renouncing.  But  if  the  co-heirs  were 
substituted  to  each  other,  then  only  those  living  at  the  time  when 
the  choice  of  entering  on  the  vacant  share  was  offered  them,  took 
by  substitution  (D.  xxviii.  6.  23  ;  D.  xxviii.  5.  59.  7),  the  benefit 
of  substitution,  like  that  of  institution,  being  personal ;  and  the 
representatives  of  a  co-heir  who  had  died  after  entering,  but  before 
he  had  accepted  the  benefit  of  substitution,  would  lose  what,  under 
the  jiis  accrescendi,  would  come  to  them.  (D.  xxviii.  6.  45.  1.) 
(3)  The  laws  known  under  the  joint  name  of  the  lex  Julia  et 
Papia  Poppoea  (a.d.  9),  had,  while  in  force,  given  a  further  reason 
for  this  mode  of  mutually  substituting  the  heirs  to  each  other,  as 
under  their  provisions  some  persons  could  take  what  was  given 
them,  but  could  not  claim  caduca.  By  substitution,  an  heir  in- 
capable of  claiming  a  caducum  under  these  laws  might  take  it  as 
substituted  heir.  For  the  mode  in  which  these  laws  operated,  see 
note  on  Tit.  20.  8. 

It  is  easy  to  understand,  that  where  there  were  more  than 
two  persons  instituted,  the  devolution  might  not  be  the  same  by 
substitution  and  by  the  jus  accrescendi.     Supposing  A,  B,  and  C 
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were  all  instituted  heirs,  and  B  substituted  to  A,  and  then  D  sub- 
stituted to  B ;  if  A  and  B  died,  by  B  being  substituted  to  A  the 
shares  of  A  and  B  would  both  go  to  D  ;  but  by  the  jus  accrescendi 
(i.e.  supposing  B  had  not  been  substituted  to  A)  the  share  of  A 
would  have  been  vacant,  and  would  have  been  divided  between 
D  and  C. 

2.  Et  si  ex  disparibus  partibus  2.  If  a  testator,  having  instituted 
heredes  scriptos  invicem  substitnerit    several   heirs    with    unequal    shares, 
et  nullam  mentionem  in  substitu-     substitutes  them  reciprocally  the  one 
tione  habuerit  partium,  eas  videtur    to  the  other,  and  makes  no  mention 
partes  in  substitutione  dedisse,  quas    of  the  shares  they  are  to  have  in  the 
in  institutione  expressit :  et  ita  divus    substitution,  he  is  considered  to  have 
Pius  rescripsit.                                        given  the  ssune  shares  in  the  substitu- 
tion which  he  gave  in  the  institution ; 
thus  the  Emperor  Antoninus  decided 
by  rescript. 

C.  vi.  2Ck  1. 

If  he  chose,  however,  to  specify  the  shares  they  were  to  take 
in  that  portion  to  which  they  were  substituted,  there  was  no 
necessity  that  they  should  be  the  same  shares  as  those  they  were 
said  to  take  by  institution. 

3.  Sed  si  instituto  heredi  et  3.  If  a  co-heir  is  substituted  to  any 
coheredi  suo  substituto  dato  alius  instituted  heir,  and  a  third  person  to 
Bubstitutus  luerit,  divi  Severus  et  tliat  co-heir,  the  Emperors  Severus 
Antoninus  sine  distinctione  rescrip-  and  Antoninus  have  by  rescript  de- 
serunt,  ad  utramque  partem  sub-  cided  that  this  third  person  shall  be 
stitutum  adniitti.  admitted  to  the  portions  of  both  with- 
out distinction. 

D.  xxviii.  6,  41.  pr. 

A  testator  institutes  two  heirs,  A  and  B.  He  substitutes  B  to 
A,  and  to  B  he  substitutes  C.  Supposing  neither  A  nor  B  takes 
the  inheritance,  C  will  take  the  part  of  each,  utramque  partem, 
and  will  take  it  without  any  distinction  (sine  distinctione)  as  to 
what  was  the  order  in  which  the  testament  was  drawn  up,  or 
whether  it  is  A  or  B  that  first  dies  or  refuses  or  becomes  incapable 
of  taking  the  inheritance.  How  he  would  take  the  part  of  B  is 
clear  enough  ;  but  if  B  died  or  refused  the  inheritance  before  A, 
how  would  C  take  As  share  ?  He  did  so  by  the  rule  substitutus 
substituto  cen^etur  substitutus  instituto ;  the  person  substituted 
to  the  substitute  is  considered  substituted  to  the  instituted  heir ; 
C  is  substituted  to  B,  who  is  substituted  to  A,  and  therefore  C  is, 
by  what  was  termed  a  toAiita  substitutio,  substituted  to  A,  and 
takes  his  part. 

4.  Si  servtun  alienum  quis  pa-  4.  If  a  testator  institutes  the  slave 
tremfamihas  arbitratus,  neredem  of  another  his  heir,  under  the  mis- 
scripserit  et,  si  heres  non  esset,  apprehension  that  this  slave  is  a  pater- 
Msevium  ei  substitu  erit  isque  servus  familias,  and,  to  provide  for  the  case 
jussu  doinini  adierit  hereditatem,  of  this  person  not  becoming  his  heir, 
Msvius  in  partem  admittitur.  Ilia  substitutes  Msevius  in  his  place :  then, 
enim  verba  *8i  heres  non  erit'  in  if  that  slave  should  afterwards  enter 
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eo  quidem  quern  alieno  juri  sub-  upon  the  inheritanoe  at  the  command 
jectum  esse  testator  scit,  sic  acci-  of  his  master,  the  substituted  person, 
piuntur  :  si  neque  ipse  heres  crit  Msevius,  would  be  admitted  to  a  part, 
neque  alium  heredem  ofTecerit :  in  For  the  words,  '  if  he  does  not  become 
eo  vero,  quem  patremfamilias  esse  my  heir,'  in  the  case  of  a  person  whom 
arbitratur,  illud  significant :  si  here-  the  testator  knew  to  be  under  the 
ditatem  sibi  cive,  cujus  juri  postea  dominion  of  another,  are  taken  to 
subjectus  esse  coeperit,  non  adqui-  mean,  if  he  neither  becomes  heir  him- 
sierit.  Idque  Tiberius  Gssar  in  per-  self,  nor  causes  another  to  be  heir ; 
sona  Parthenii  servi  sui  constituit.    but  in  the  case  of  a  person  whom  the 

testator  supposed  to  oesk paterfamilias^ 
the  words  mean,  '  if  the  heir  acquires 
the  inheritance  neither  for  himseuf  nor 
for  him  to  whose  dominion  he  after- 
wards becomes  subject'.  This  was 
decided  by  Tiberius  Uscsar  in  the  case 
of  his  own  slave  Parthcnius. 

D.  xxviiL  6.  40,  41. 

The  pars  which  each  took  was  one-half.  (Theoph.  Par.) 
That  each  should  take  half  in  such  a  case  was  a  mere  arbitrary 
regulation,  formed  on  no  principle  of  law,  but  only  meeting,  as 
was  supposed,  the  equity  of  the  case.  It  seemed  hard  that  the 
master  of  the  slave  should  lose  all  benefit  from  the  institution, 
when  the  words  of  the  testament  gave  him  the  whole  inheritance, 
and  hard  that  the  instituted  heir  should  take  nothing,  when  the 
master  of  the  slave  was  profiting  by  a  mistake  of  the  testator. 
Accordingly  Tiberius  decided  that  each  should  have  half. 

^riT.  XVI.     DE  PUPILLARI  SUBSTITUTIONE. 

Liberis  suis  impuberibus,  quos  A  testator  can  substitute  an  heir 

in  potestate  quis  habet,  non  solum  in  place  of  his  children,  under  the 

ita,  ut  supra  diximus,   substituere  age  of  puberty,  and  in    his  power, 

potest,  id  est  ut,  si  heredes  ei  non  not  only  in  the  manner  we  have  just 

extiterint,  alius  ei  sit  heres,  sed  eo  mentioned,    namely,    by    appointing 

amplius  ut  et,  si  heredes  ei  extite-  some  other  person  his  heir  in  case 

rint  et  adhuc  impuberes  mortui  fue-  his  children  do  not  become  his  heirs, 

rint,  sit  els  aliquis  heres.    Veluti  si  but  also,  if  they  do  become  his  heirs, 

quis  dicat  hoc  modo :  *  Titius  fiHus  but  die  under  the  age  of  puberty,  he 

mens  heres  mihi  esto :  si  fiUus  mens  may  substitute  another  heir ;  as,  for 

heres  mihi  non  erit,  sive  heres  erit  example,  if  any  one  says,  *  Let  Titius, 

et  prius  moriatur,  quam  in   suam  my  son,  be  my  heir,  and,  if  he  should 

tutelam  venerit  (id  est  pubes  factus  not  become  my  heir,  or,  becoming  my 

sit),  tunc  Seius  heres  esto'.    Quo  heir,  should  cue  before  he  comes  to 

casu  si  quidem  non  extiterit  heres  be  his  own    master,  Le.    before    he 

filius,    tunc    substitutus    patri    fit  arrives  at  puberty,  let  Seius  be  my 

heres :  si  vero  extiterit  heres  filius  heir  \    In  this  case,  if  the  son  does 

et  ante  pubertatem  deoesserit,  ipsi  not  become  the  heir,  the  substituted 

fiho  fit    heres    substitutus.      Neim  heir  is  heir  to  the  father ;  but,  if  the 

moribus  institutuin  est,  ut,  cum  ejus  son  becomes  heir,  and  then  dies  under 

setatis  sunt,  in  qua  ipsi  sibi  testa-  the  age  of  puberty,  the  substituted 

mentumfacerenonpossunt,parentes  heir  is  then  heir  to  the  son.     For  cus- 

eis  faciant.  tom  has  established  that  ascendants 

may  make  testaments  for  their  chil- 
dren who  are  not  of  an  age  to  make 
testaments  for  themselves. 

Gai.  ii  179,  180. 
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A  child  under  the  age  of  puberty  might  be  sui  juris,  and  so 
have  the  legal  right  to  make  a  testament;  his  statv^  might 
be  such  as  to  give  him  the  testamenti  f actio,  but  he  would  not 
have  the  power  of  exercising  his  right  to  make  a  testament, 
according  to  the  distinction  between  a  right  and  the  power  of 
availing  oneself  of  the  right,  so  often  met  with  in  Roman  law. 
If  this  child,  then,  died  before  attaining  fourteen  years,  he  would 
necessarily  die  intestate,  which  in  Roman  eyes  was  so  great  a 
misfortune  for  any  one,  that  the  father  of  the  child  was  permitted 
to  make  the  child's  testament,  but  only  as  a  part  of,  and  as  accessory 
to,  his  own.  The  right  to  make  a  child's  testament  depended  on 
the  possession  of  the  patria  poteatas,  and  could  only  be  exercised 
with  regard  to  those  children  who  were  in  the  father's  power. 

In  the  words  sifilius  yneua  heres  mihi  non  erit,  sive  heres  erit 
€t  pritus  moriatur,  we  have  an  instance  both  of  the  vulgar  and  the 
pupillary  substitution.  It  was  long  a  vexed  question  among  the 
jurisprudents  (Cic.  de  Oral,  i.  39.  57),  whether,  if  one  only  was 
expressed,  the  other  was  implied ;  whether,  for  instance,  if  the 
words  sifiliibs  mens  heres  mmi  non  erit  stood  alone,  and  the  child 
became  heir  but  died  under  the  age  of  puberty,  the  substituted 
heir  would  take  as  if  he  had  been  substituted  by  vulgar  sub- 
stitution. Marcus  Aurelius  terminated  the  doubt  by  deciding 
that  each  substitution  implied  the  other  (D.  xxviii  6.  4),  so  that, 
when  the  son  was  instituted  heir,  the  person  substituted  to  him 
by  pupillary  substitution  was*considered  as  substituted  to  him  by 
vulgar  substitution;  and  conversely,  the  person  substituted  by 
vulgar  substitution  was  considered  as  substituted  by  pupillary 
substitution,  unless,  in  either  case,  the  testator  had  expressed  a 
wish  to  the  contrary. 

I.  Qua    ratione    ezcitati,   etiam  L  Guided  by    this    principle,  we 

constitutionem  in  nostro  posuimus  have  also  inserted  a  constitution  in  our 

cod  ice,  qua  prospectum  est,  ut,  si  code,  which  provides  that,  if  a  man 

xuente    cantos    habeant    filios    vel  has  children,  grandchildrexi,  or  great- 

nepotes  vel  pronepotes  cujuscumque  grandchildren,  out  of  their  right  minds, 

«exu8    vel    gradus,  liceat    eis,   etsi  of  whatever  sex  or  degree,  he  may, 

puberes  sint,  ad  exemplum  pupillaris  although  they  have  attained  the  age  of 

^nbstitutionis  certas  personas  sub-  puberty,  substitute  certain  persons  as 

«tituere:     sin    autem    resipuerint,  heirs  in  place  of  such  children,  on 

eandem  substitutionem  infirmari,  et  the  analogy  of  pupillary  substitution, 

hoc  ad  exemplum  pupillaris  substi-  But  if  they  regain  their  reason,  the 

tutionis,    que,    postquam    pupillus  substitution  becomes  void,  on  the  ana- 

Adoleverit,  infirmatur.  logy  of  pupillary  substitution,  which 

ceases  to  operate  when   the    minor 

attains  to  puberty. 

C.  \'L  26.  9 ;  D.  xxviii.  6.  U. 

This  kind  of  substitution  is  termed  by  the  commentators  quctsi' 
pupillaris  or  exemplaris,  because  made  ad  exemplum  pupillaris 
suostitutionis.  The  power  here  given  differs  from  that  of  making 
a  child's  testament  in  two  points:  (1)  it  could  be  made  by  any 
Ascendant,  whether  paternal  or  maternal,  and  not  only  by  the 
paterfamilias ;  and  (2)  the  testator  could  not  substitute  any  one 
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he  pleased  He  was  obliged  to  appoint  one  among  certas  personaSy 
viz.  one  of  the  descendants  of  the  insane,  and,  it  there  was  none, 
then  one  of  his  brothers.  If  he  had  no  brother,  the  choice  of  the 
testator  was  then  unrestrained.     (C.  vi.  26.  9.) 

If  for  any  other  pause  than  insanity  a  descendant  was  incap- 
able of  making  a  testament,  the  emperor  would,  if  he  thought  tit^ 
give  a  licence  to  the  head  of  the  family  to  make  a  testament  for 
him.     (D.  xxviii.  6.  43.  pr.) 

2.  Igitor  in  pupillari  substitu-  2.  Therefore  in  a  pnpillary  snbsti- 
tione  secundum  prsefatum  modum  tution,  made  in  the  way  we  have  men- 
ordinata  duo  quodammodo  sunt  tes-  tioned,  there  are  in  a  manner  two  tes- 
tamentc^  alteram  ])atris,  alteram  taments,  one  of  the  father,  the  other 
filii,  tamquam  si  ipse  filius  sibi  here-  of  the  son,  as  if  the  son  had  instituted 
dem  instituisset :  aut  certe  unum  an  heir  to  himself ;  or  at  least  there 
est  testamentum  duarum  causarum,  is  one  testament,  dealing  with  two 
id  est  duarum  hereditatimi.  matters,  that  is,  two  inheritances. 

Gai.  ii  180. 

3.  Sin  autem  quis  ita  formido-  3.  If  a  testator  is  so  apprehensive 
losus  sit,  ut  timeret,  ne  filius  ejus  as  to  fear  lest,  after  his  death,  his 
pupillus  adhuc  ex  eo,  quod  palam  son,  being  yet  a  pupil,  should  be  ex- 
Bubstitutum  accepit,  post  obitum  posed  to  the  risk  of  having  designs 
ejus  periculo  insidianmi  subicere-  formed  against  him  from  another 
tur :  vulgarem  quidem  substitutio-  person  being  openly  substituted  to 
nem  paJam  facere  et  in  primis  testa-  him,  he  ought  to  make  openly  a  vul- 
menti  partibus  debet,  illam  autem  gar  substitution  and  insert  it  in  the 
substitutionem,  per  quam  et  si  heres  first  part  of  his  testament ;  and  to 
extiteritpupillusetintrapubertatem  wr^ie  the  substitution,  by  which  a 
decesserit,  substitu tus  vocatur,  se-  substituted  heir  is  called  to  the  in- 
paratim  in  inferioribus  partibus  heritance,  if  his  son  should  become 
scribere  eamque  partem  proprio  lino  an  heir  and  then  die  under  the  age  of 
propriaque  cera  consignare  et  in  puberty,  by  itself,  and  in  the  lower 
priore  parte  testamenti  cavere  ne  part,  which  part  ought  to  be  sepa- 
inferiores  tabulsB  vivo  filio  ct  adhuc  rately  tied  up  and  sealed :  and  he 
impubere  aperiantur.  lUud  palam  ought  also  to  insert  a  clause  in  the 
est,  non  ideo  minus  valere  substitu-  first  part  of  his  testament,  forbidding 
tionem  impuberis  filii,  quod  in  the  lower  part  to  be  opened  while 
iisdem  tabtdis  scripta  sit,  quibus  his  son  is  alive  and  under  the  age  of 
sibi  quisque  heredem  instituisset,  puberty.  Of  course  a  substitution  to 
quamvis  hoc  pupillo  periculosum  a  son  under  the  age  of  puberty  is  not 
sit.  less    valid    because    written    on    the 

same  tablet  in  which  the  testator  has 
instituted    him    his    heir,    whatever 
danger  it  may  involve  to  the  pupil. 
Gai.  ii.  181. 


4.  Non  solum  autem  heredibus 
institutis  impuberibus  liberis  ita 
substituere  parentes  possunt,  ut  et 
si  heredes  eis  extiterint  et  ante  pu- 
bertatem  mortui  fuerint,  sit  eis 
heres  is,  quem  ipsi  voluerint,  sed 
etiam  exheredatis.  Itaque  eo  casu 
si  quid  pupillo  ex  hereditatibus 
legatisve  aut  donationibus  propin- 
quorum  atque  amicorum  adquisitum 
foerit,  id  omne  ad  substitutum  per- 
tinet.  QusBCumque  diximus  de  sub- 
•  stitutione  impuberum  liberorum  vel 
heredum  institutorum  vel  exhere- 


4.  Ascendants  may  not  only  sub- 
stitute to  their  children  under  the  age 
of  puberty,  so  that  if  such  children  be- 
come their  heirs,  and  die  under  the 
age  of  puberty,  any  one  whom  Ijbe 
testator  pleases  shall  be  made  their 
heir,  but  they  may  also  substitute 
to  their  disinherited  children ;  and 
therefore,  in  such  a  case,  whatever 
a  disinherited  child,  within  the  age 
of  puberty,  may  have  acquired  by 
succession,  by  legacies,  or  by  gift  fron^ 
relations  and  friends,  all  becomes  the 
property  of  the  substituted  heir.     All 


LIB.  II.    TIT.  XVL  203 

• 

datomm,  eadem  etiam  de  postomis    we  have  said  concerning  the  substi- 
intellegimus.  tntion  of  children  under  the  age  of 

puberty,  whether  instituted  heirs,  or 
disinherited,    is    applicable    also    to 
posthumous  children. 
Gal  IL  182, 183. 

It  was  not  because  he  instituted  a  child  in  his  own  testament 
that  a  paterfamilias  could  make  the  testament  of  that  child,  but 
because  the  child  was  in  his  power,  and  hence  he  could  make  the 
testaments  even  of  children  whom  he  disinherited.  Grandchildren 
and  other  descendants  could  also  be  made  subject  to  a  pupillary 
substitution  by  their  grandfather,  if  they  were  immediately  in  his 
power,  that  is,  if  their  own  father  was  dead  or  emancipated. 

It  was  necessary  that  the  child  should  be  under  the  power  of 
the  father  at  the  time  of  making  the  substitution,  and  also  at  that 
of  the  father's  death.  No  testator  could,  therefore,  substitute  to  an 
emancipated  child  (D.  xxviii.  6.  2.  pr.)  If,  after  the  child  became 
siii  juris y  he  was  arrogated,  this  vitiated  the  substitution  ;  but  the 
person  who  arrogated  him  was  obliged  to  give  security  that  if  the 
child  died  under  the  age  of  puberty,  he  would  give  up  to  the 
substituted  heir,  or  to  the  heredes  legitimi  if  no  one  was  substi- 
tuted, all  that  would  have  come  to  the  pupil  if  the  substitution 
had  remained  valid.  Pupillary  substitution  might  also  be  made 
by  the  adoptive  father ;  but  it  did  not  affect  the  property  which 
the  pupil  had  when  arrogated.  (See  Bk.  i.  Tit.  11.  3.)  It  is, 
perhaps,  hardly  necessary  to  observe,  that  in  every  case  of  pupil- 
lary substitution  save  the  last,  the  substituted  heir  took  not  only 
what  the  pupil  received  from  the  father,  but  all  that  the  pupil 
would  have  had  to  dispose  of  by  testament,  if  he  had  been  capable 
of  making  a  testament. 

5.  Liberis  autem  suis  testamen-  5.  No  one  can  make  a  testament 
tum  fa,cere  nemo  potest,  nisi  et  sibi  for  his  children  unless  he  also  makes 
faciat :  nam  pupillare  testamentum  a  testament  for  himself :  for  the  pu- 
pars  et  sequela  est  patemitestamenti,  pillary  testament  is  a  part  of,  and 
adeo  ut,  si  patris  testamentum  non  accessory  to,  the  testament  of  the 
valeat,  ne  filii  quidem  valebit.  parent,  so  much  so,  that  if  the  testa- 
ment of  the  father  is  not  valid,  neither 
is  that  of  the  son. 

D.  xxviii.  6.  2.  1. 

The  two  testaments  were  generally  contained  in  the  same 
instrument ;  but  a  testator  might,  if  he  pleased,  make  his  son's 
testament  by  a  different  instrument,  or  might  even  make  it  by 
verbal  nuncupation,  although  his  own  testament  was  written. 

6.  Yel  singulis  autem  liberis  vel  6.  A  testator  may  make  a  pupillary 
qui  eorum  novissimus  impubes  substitution  to  each  of  his  children, 
morietur,  substitui  potest.  Singulis  or  to  him  who  shall  die  the  last  under 
quidem,  gi  neminem  eorum  intestato  the  age  of  puberty ;  to  each,  if  he  is 
decedere  voluit :  novissimo,  si  jus  unwilling  that  any  of  them  should  die 
legitimarum  hereditatiun  integrum  intestate ;  to  the  last  who  shall  die,  if 
inter  eos  custodiri  velit.  he  wishes  that  the  order  of  legal  suc- 
cession should  be  rigidly  preserved 
among  them. 

D.  xxviii.  6.  37. 
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7.  Substituitur  autem  impu-  7.  A  substitution  may  be  made  to 
beri  aut  nominatim,  veluti  *  Titius '  a  child  under  the  age  of  puberty  by 
aut  generaliter  '  quisquis  mihi  heres  name,  as  *  Let  Titius  succeed ' ;  or  gener* 
erit ' :  quibus  verbis  vocantur  ex  ally,  as  *  whoever  shall  be  my  heir  \ 
substitutione,  impubere  filio  mortuo,  By  these  latter  words  all  are  called  to 
qui  et  scripti  sunt  heredes  et  exti-  the  inheritance  by  substitution,  on  the 
terunt,  et  pro  qua  parte  heredes  f  acti  death  of  the  son  under  the  age  of 
sunt.  puberty,  who  have  been  instituted,  and 

have  become  heirs  to  the  father,  and 
each  in  proportion  to  the  share  as- 
signed to  him  as  heir. 
D.  xxviiL  6.  8. 1. 

Quisquis  mihi  heres  erit,  idem  impuberi  filio  heres  esto,  is 
the  full  expression  given  in  the  Digest. 

8.  Masculo  igitur  usque  ad  quat-  8.  A  substitution  then  may  be  made 
tuordecim  annos  substitui  potest,  to  males  up  to  the  age  of  fourteen, 
feminsB  usque  ad  duodecim  annos:  and  to  females  up  to  that  of  twelve 
et  si  hoc  tempus  ezcesserit,  substi-  years :  this  age  once  passed,  the  sub- 
tutio  evanescit.  stitution  is  at  an  end. 

D.  xxviii.  6.  14. 

The  father  could  not  extend  the  time  beyond  fourteen  years, 
but  he  could  make  it  less ;  as,  for  example,  si  filius  meus  intra 
decimum  annum  decesserit. 

The  substitutio  pupillaris  would  be  at  an  end  not  only  by  the 
pupil  attaining  the  age  of  puberty,  but  by  his  undergoing  a 
capitis  dertiinutio  and  not  recovering  his  former  status  before  the 
age  of  puberty,  or  dying  before  his  father,  as,  in  either  of  these 
cases,  it  would  be  impossible  he  should  make  a  testament.  Or, 
again,  if  no  one  entered  on  the  father's*  inheritance,  or  the  father's 
testament  was  in  any  way  made  inoperative,  the  testament  of  the 
son  was  void,  because  it  was  on  the  validity  of  the  testament  of 
the  father  that  the  validity  of  the  testament  of  the  son  depended. 

9.  Extraneo  vero  vel  filio  puberi  9.  After  having  instituted  a  stranger 
heredi  institute  ita  substituere  nemo  or  son  of  full  age,  a  testator  cannot 
potest,  ut,  si  heres  extiterit  et  intra  then  go  on  to  suostitute  another  heir 
aliquod  tempus  decesserit,  alius  ei  to  him,  if  he  dies  within  a  certain 
sit  heres :  sed  hoc  solum  permis-  time.  All  that  is  allowed  is,  to  oblige, 
sum  est,  ut  eum  per  fideicommissum  by  a,fideicommis8um,  the  person  insti- 
testator  obliget,  alii  hereditatem  ejus  tuted  to  give  up  all  or  a  pajrt  to  a  third 
vel  totam  vel  pro  parte  restituere :  person.  What  the  law  is  on  this  point 
quod  jus  quale  sit,  suoloco  trademus.  we  will  explain  in  its  proper  place. 

Gai.  ii.  184. 

It  is  to  be  observed  that,  in  a  jideicoram,issum,  the  testator 
does  not  attempt  to  deal  with  the  inheritance  of  another;  he 
only  reffulates  the  transmission  of  his  own,  and  nothing,  therefore, 
passed  by  the  fideicommissum,  except  what  came  to  the  person 
instituted  from  the  testator. 

Soldiers  could  make  a  testament  for  their  children  without 
having  made  their  own,  and  could  substitute,  so  far  as  the  inherit- 
ance they  gave  went,  to  their  children  over  puberty,  to  emancipated 
children  and  strangers.  (D.  xxviii.  6.  2.  1 ;  D.  xxviii.  6.  10.  5  ; 
D.  xxviii.  6.  15;  D.  xxix.  1.  41.  4  and  5.) 
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Tit.  XVII.  QUIBUS  MODIS  TESTAMENTA 

INFIRMANTUR. 

Testamentum  jure  factum  usque  A  testament  duly  made  remains 

60  valet,  donee  rumpatur  irritumve    valid  until  it    is    either  revoked  or 
fiat.  rendered  ineffectual. 

If  something  was  originally  wanting  to  the  validity  of  the 
testament,  if  some  formality  was  wanting,  it  was  spoken  of  as 
being  injnatura,  nonjurefacturri,  or  imperfectum;  and  as  nullius 
momenti,  if  a  child  was  not  properly  disinherited.  But  it  might 
be  quite  valid  when  made,  and  subsequently  lose  its  effect ;  in 
such  a  case  it  was  either  ruptmn^  i.e.  its  force  was  broken,  it  was 
revoked,  either  by  agnation  of  a  swus  heres,  or  by  a  subsequent 
testament ;  or  it  was  irrituTri,  rendered  useless  by  the  testator 
undergoing  a  change  of  status,  or  bv  no  one  entering,  under  it,  on 
the  inheritance.  (D.  xxviii.  3.  1 .)  In  this  last  case  it  was  specially 
said  to  be  destitutum ;  but  the  general  expression  irritum  was 
applied,  as  well  as  the  more  particular  term  destitutum,  to  a  testa- 
ment that  had  been  abandoned. 

We  have  no  term  nearer  to  ruptum  than  revoked ;  but  it  docs 
not  express  it  very  accurately,  as  the  rupture  of  the  testament 
might  be  something  quite  independent  of  the  testator's  will, 
whereas  revocation  properly  implies  a  voluntary  act  of  the  testator. 
We  have  hitherto,  in  order  to  keep  up  the  metaphor,  translated  it, 
'  the  force  of  the  testament  is  broken ' ;  but  this  paraphrase  is  too 
cumbrous  to  be  retained  when  the  expression  occurs  frequently. 

1.  Rumpiturautem  testamentum,  1.  A  testament  is  revoked  when, 

cum  in  eodem  statu  manente  testa-  the  testator   still    remaining  in    the 

tore  ipsius  testament!  jus  vitiatur.  same  9fa/tt«,  the  effect  of  the  testament 

Si  quis  enim  post  factum  testamen-  is  destroyed  ;  for  if,  after  making  his 

tum  adoptaverit  sibi  fiUum  per  im-  testament,  he  arrogates  a  person  9ui 

peratorem   eum,  qui   sui  juris  est,  juris  by  licence   from  the  emperor, 

aut  per  praetorem  secundum  nostram  or  if  in  the  presence  of  the  prsetor, 

constitutionem  eum,  qui  in  potestate  and  by  virtue  of  our  constitution,  he 

parentis    fuerit,   testamentum  ejus  adopts  a  child  under  the  power  of  his 

rumpitur  quasi  adgnatione  sui  here-  natural  ascendant,  then  the  testament 

dis.  is  revoked  by  this  quasi-agnation  of  a 

8UUS  heres, 

Gai.  ii.  138  et  aeq. 

We  have  already  seen  how  the  rupture  of  the  testament  might 
be  avoided  by  instituting  or  disinheriting  posthumous  children 
and  quasi'postumi,  (Tit.  13. 2.)  But  when  a  new  sutus  heres  came 
into  the  family  by  the  civil  agnation  produced  by  adoption  or  arro- 
gation,  the  stricter  law  of  the  time  of  Gaius  pronounced  that  the 
testament  was  inevitably  revoked.  But  in  the  times  of  the  later 
jurists,  if  the  new  suvs  heres  had  been  instituted  by  anticipation, 
the  testament  was  considered  as  not  revoked  (D.  xxviii.  2.  23), 
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and  it  was  only  when  he  had  been  omitted  or  disinherited,  that 
the  rale  making  the  testament  of  no  effect  was  allowed  to  prevail. 
And  Justinian  seems  here  to  countenance  the  opinion  by  omitting 
the  word  omnimodo,  which  Gains  adds  to  rumpitur, 

2.  Posteriore  quoque  testamento,  2.  A  former  testament  is  equally 
<|uod  jure  perfectum  est,  superins  revoked  by  a  subsequent  one  made 
rumpitur.  Nee  interest,  an  ezti-  as  the  law  requires,  nor  does  it  sig- 
terit  aliquis  heres  ex  eo,  an  non  ex-  nify  whether  under  the  new  testament 
titerit :  hoc  enim  solum  spectatur,  any  one  becomes  heir  or  not ;  the  only 
an  tdiquo  casu  existere  potuerit.  question  is,  whether  there  could  have 
Ideoque  si  quis  aut  noluerit  heres  been  an  heir  imder  it :  therefore,  if 
«S8e,  aut  vivo  testatore  aut  post  an  instituted  heir  renounces,  or  dies, 
mortem  ejus,  antequam  hereditatem  either  during  the  life  of  the  testator, 
adiret,  decesserit,  aut  condicione,  or  after  the  testator's  death,  but  before 
fmb  qua  heres  institutus  est,  defec-  entering  upon  the  inheritance,  or  if  his 
tus  sit,  in  his  casibus  paterfamilias  interest  terminates  by  the  failure  of 
intestatus  moritur :  nam  et  prius  the  condition  under  which  he  was  in- 
testamentmn  non  valet,  ruptimi  a  stituted — in  any  of  these  cases  the 
posteriore,  et  posterius  seque  nullas  testator  dies  intestate ;  for  the  first 
vires  habet,  cum  ex  eo  nemo  heres  testament  is  invalid,  being  revoked 
^xtiterit.  by  the  second,  and  the  second  is  of  as 

little  force,  as  there  is  no  heir  under  it. 
Gal  ii.  144. 

If  the  heir  instituted  in  a  second  testament  would  have  taken 
as  heres  ah  intestato,  the  second  testament,  although  it  might  be 
not  formally  made  (jure  perfectum)^  was  still  held  valid,  as  an 
expression  of  the  last  will  of  the  deceased,  who  died  intestate 
indeed,  but  whose  wishes  were  binding  on  the  heir.  (D.  xxviii.  3. 
2;  C.  vi.  23.  21.  3.) 

The  two  modes  mentioned  in  the  text  by  which  a  testament 
could  be  revoked  are  the  agnation  of  a  sutts  heres  and  the  making 
a  subsequent  testament.  But  the  testator  could  also  revoke  it 
by  tearing  or  defacing  it,  or  by  signifying  a  wish  to  have  it  re- 
voked before  three  witnesses;  or  if  the  testament  had  at  the 
time  of  the  testator's  death  been  made  ten  years,  it  was  enough  to 
make  it  considered  as  revoked  if  the  testator  had  signified,  before 
three  witnesses  or  by  a  defed,  his  wish  that  it  should  not  remain  in 
force.  Theodosius  had  enacted  that  a  testament  should  be  always 
invalid  after  ten  years  had  expired  from  the  time  of  its  being 
made.  Justinian  allowed  testaments  to  remain  valid,  as  a  general 
rule,  for  any  length  of  time,  but  retained  the  etiect  of  the  lapse 
of  time  if  the  testator  had  also  signified,  as  above  mentioned,  his 
wish  to  have  his  testament  revoked.     (C.  vi.  23.  27.) 

When  it  is  said  that  a  subsequent  testament  to  revoke  a  prior 
one  must  be  regularly  made,  it  must  be  understood  that,  in  the 
case  of  soldiers,  their  privilege  of  making  a  testament  in  any  way 
they  pleased  would  permit  them  to  revoke  a  prior  testament  by 
any  testament  that  expressed  their  intentions. 

3.  Sed  si  quis,  priore  testamento  3.  If  any  one,  after  having  duly 
jure  perfecto,  posterius  seque  jure  made  a  testament,  makes  another  iu  an 
fecerit,  etiamsi  ex  certis  rebus  in  eo    equally  valid  way,  although  the  heir  is 
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lieredem  instituerit,  superius  testa-  instituted  therein  for  certain  particular 

xnentum  sublatum  esse  divi  Severus  things  only,  yet,  as  the  Emperors  Se- 

et  Antoninus  rescripserunt.     Gujus  verus  and  Antoninus  have  decided  by 

<x>nstitutionis  inseri  verba  jussimus,  a  rescript,  the  first  testtunent  is  con- 

cum  aliud  quoque  prseterea  in  ea  sidered  to  be  thereby  destroyed.     We 

•constitutione  expressum  est.     *  Im-  have  ordered  the  words  of  this  con- 

peratores     Severus    et    Antoninus  stitution  to  be  here  inserted,   as  it 

-Cocceio  Oampano.      Testamentum  contains  a  further    provision.     *The 

secundo    loco  factum,  licet    in  eo  Emperors  Severus  and  Antoninus  to 

<iertarmn  rerum  heres  scriptus  sit,  Cocceius  Campanus :  a  second  testa- 

jure    valere,  perinde  ac  si    rerum  ment,  although  the  heir  named  in  it 

mentio  facta  non  esset,  sed  teneri  is  instituted  in  particular  things  only, 

heredem    scriptum,    ut,    contentus  shall  be  as  valid  as  if  the  things  had 

rebus  sibi  datis,  aut  suppleta  quarta  not  been  specified,  but  unquestionably 

«z  lege  Falcidia,  hereditatem  resti-  the  heir  instituted  in  the  second  testa- 

tuat  his,  qui  in  priore  testamento  ment  must  content  himself  either  with 

scripti  fuerant,  propter  inserta  verba  the  things  given    him,  or  with  the 

■secundo  testamento,  quibus,  ut  va-  fourth  part,  made  up  to  him  according 

leret  prius  testamentum,  expressum  to  the  tex  Falcidia,  and  shall  be  bound 

«st,  dubitari  non  oportet.'    Et  rup-  to  restore  the  rest  of  the  inheritance 

tum  quidem  testamentum  hoc  modo  to  the  heirs  instituted  in  the  first  testa- 

efficitur.  ment,  on  account  of  the  words  inserted 

in  the  second,  by  which  it  is  declared, 
that  effect  shall  be  given  to  the  first 
testament '.  This,  therefore,  is  a  mode 
in  which  a  testament  is  revoked. 

D.  xxxvi.  1.  29. 

It  was  not  the  lex  Falcidia,  but  the  senatvsconsultwni  Pega- 
mamtm,  by  which  this  fourth  was  in  such  a  case  given  to  the  heir. 
<See  Tit.  23.  5.) 

If  the  heir  was  instituted  for  a  part  only,  certce  res,  he  would 
by  law  be  instituted  for  the  whole,  as  no  one  could  die  partly 
testate ;  but  if  in  the  second  testament  it  was  expressed  that  the 
tirst  should  be  valid,  this  would  be  the  same  as  imposing  a  jidei- 
cominissurri  on  the  heir  under  the  second  testament,  the  terms  of 
the  fideicomTnissum  being  contained  in  the  first  testament. 

4.  Alio  quoque  modo  testamenta  4.  Testaments  duly  made  are  also 

jure  facta  infirmantur,  veluti  cum  invahdated  in  another  way,  viz.  if  the 
is,  qui  fecerit  testamentum,  capite  testator  suffers  a  capitis  deminutio. 
deniinutus  sit.  Quod  quibus  modis  We  have  shown  in  the  First  Book 
accidit,  primo  Hbro  rettulimus.  under  what   circumstances   this  may 

happen. 

Gai.  ii.  145. 

As  it  was  from  his  civil  status  that  a  testator's  power  of 
making  a  testament  proceeded,  any  change  in  this  was  held, 
except  in  the  case  of  soldiers  (Tit.  11.  5),  to  invalidate  any  exercise 
of  the  power  made  before  the  change. 


5.  Hoc  autem  casu  irrita  fieri 
testamenta  dicuntur,  cum  aUoquin 
•et  quse  rumpantur,  irrita  fiunt,  et 
<iu£e  statim  ab  initio  non  jure  fiunt, 
irrita  sunt;  et  ea,  quse  jure  facta 
«unt,  postea  propter  capitis  deminu- 
tionem  irrita  fiunt,  possumus  nihilo 


5.  In  such  a  case  testaments  are 
said  to  become  ineffectual,  although 
those  which  are  revoked,  or  which, 
from  the  beginning,  were  not  legally 
valid,  may  equally  well  be  termed  in- 
effectual. We  may  also  term  those 
testaments  revoked,  which,  being  at 
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minus  rupta  dicere.  Sed  quia  sane  first  legaUy  made,  are  afterwards  ren- 
commodius  erat  singulas  causas  dered  ineneotual  by  a  capitis  demv' 
singulis  appellationibus  distingui,  nutio.  But,  as  it  is  more  convenient 
ideo  quaedam  non  jure  facta  dicun-  to  distinguish  by  different  terms  each 
tnr,  qufledam  jure  facta  rumpi  vel  cause  tbeit  invalidates  a  testament, 
irrita  fieri.  some  are  said  to  be  irregularly  made^ 

and  others  regularly  ms^e,  to  be  re- 
voked  or  rendered  ineflFectual. 
Gai.  ii.  146. 

Under  irrita  testamenta  we  must  include  those  which  the 
jurisconsults  termed  deatituta,  i.e.  abandoned,  by  no  one  entering 
on  the  inheritance. 

6.  Non  tamen  per  omnia  inntilia  6.  But  testaments  at  fibrst  validly 
sunt  ea  testamenta,  qusB  ab  initio  made,  and  afterwards  rendered  in- 
jure facta  propter  capitis  deminu-  efirectualbyacajpi7t«c2ef?»«nu^t'o,arenot 
tionem  irritia  facta  sunt.  Nam  si  absolutely  void :  for  if  tiiey  have  been 
septem  testium  signis  signata  sunt,  attested  by  the  seals  of  seven  wit- 
potest  scriptus  heres  secundum  nesses,  the  instituted  heir  can  obtain 
tabulas  testamenti  bonorum  posses-  possession  of  the  goods  according  to 
sionem  a^oscere,  simododefunctus  the  testament,  provided  that  the  tes- 
et  civis  Bomanus  et  susb  potestatis  tator  was  a  Boman  citizen,  and  was 
mortis  tempore  fuerit :  nam  si  ideo  nui  juris  at  the  time  of  his  death.  For 
irritum  factum  sit  testamentum,  if  a  testament  becomes  ineffectual  be- 
quod  civitatem  vel  etiam  libertatem  cause  the  testator  has  lost  the  rights  of 
testator  amisit,  aut  quia  in  adoptio-  a  citizen  or  his  liberty,  or  because  he 
nem  se  dedit  et  mortis  tempore  in  has  given  himself  in  adoption,  and  at 
adoptivi  patris  potestate  sit,  non  the  time  of  his  death  was  under  the 
potest  scriptus  heres  secimdum  power  of  his  adoptive  father,  then  the 
tabulas  bonorum  possessionem  pe-  instituted  heir  cannot  demand  posses- 
tere.  sion  of  the  goods  according  to  the 

terms  of  the  testament. 

Gai.  ii.  147. 

The  meaning  of  the  praetor  giving  the  honorwm  possessio 
secundum  tabiuas  is,  that  he  ordered  that  possession  of  the  pro- 
perty should  be  given  as  the  testator  intended,  though,  by  the 
rules  of  strict  law,  the  testament  in  which  he  had  expressed  his 
intention  was  invalidated.  The  instance  referred  to  in  the  text 
is  that  of  a  testator,  after  making  his  testament,  suffering  a  capitis 
deminutiOy  but  returning  to  his  old  status  before  dying.  In  sucli 
a  case  the  praetor  gave  the  bonorum  possessio ;  but  if  the  testator 
had  been  arrogated  and  then  emancipated,  he  must  (since  the 
arrogation  was  his  own  act)  have  after  his  emancipation  expressly 
declared  his  wish  to  abide  by  his  testament  made  before  arrogation 
(Gai.  ii.  147),  or  the  praetor  would  not  give  the  bonorum  possessio 
to  the  instituted  heir.  This,  however,  cannot  have  been  necessary 
after  Justinian  enacted  that  a  person  arrogated  retained  the 
dominium,  of  his  property. 

7.  Ex  60  autem  solo  non  potest  7.  A  testament  cannot  be  invali- 

iafirmari  testamentum,  quod  postea  dated  solely  because  the  testator  is 

testator  id  noluit  valerc:    plusque  afterwards  imwilling  that   it    should 

adeo,   etsi  quis  post  factum  prius  take  effect ;  so  much  so  that,  if  any 

testamentum  posterius  facere  coe-  one,    after    making    one    testament, 

perit  et  aut  mortalitate  praeventus,  begins  another,  and  then,  being  pre- 

aut  quia  eum  ejus  rei  poenituit,  id  vented    by    death,    or    from    having 


\ 
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non  perfecisset,  divi  Pertinacis  ora-  changed  his  mind,  does  not  complete 
tione  cautum  est,  ne  alias  tabulsB  it,  it  is  decided  in  an  address  to  the 
priores  jure  factse  irritse  fiant,  nisi  senate  by  the  Emperor  Pertinax,  that 
sequentes  jure  ordinate  et  perfects  the  first  testament  shall  not  be  made 
fuerint.  Nam  imperfectum  testa-  ineffectual  unless  the  subsequent  one 
mentum  sine  dubio  nullum  est.  is  regularly  made  and  complete,  for 

an  imperfect  testament  is  undoubtedly 

null. 

•     C.  vL  23.  21.  5.  ; 

See  note  on  paragraph  2. 

8.  Eadem  oratione  expressit,  non  8.  The    emperor  declared  in    the 

admissurum  se  hereditatem  ejus  same  address  to  the  senate,  that  he 
qui  litis  causa  principem  heredem  would  not  accept  the  inheritance  of 
reliquerit,  neque  tabular  non  legi-  any  testator,  who,  on  account  of  a 
time  factas,  in  quibus  ipse  ob  eam  suit,  made  the  emperor  his  heir ;  that 
causam  heres  institutus  erat,  pro-  he  would  never  make  valid  a  testament 
baturum  neque  ex  nuda  voce  heredis  legally  deficient  in  form,  if,  in  order 
nomen  admissurum  neque  ex  ulla  to  cover  the  deficiency,  he  himself  was 
Bcriptura,  cui  juris  auctoritas  desit,  instituted  heir ;  that  he  would  not  ac- 
aliquid  adepturum.  Secundum  heec  cept  the  title  of  heir,  if  he  was  insti- 
divi  quoque  Severus  et  Antoninus  tuted  by  mere  word  of  mouth  ;  and 
ssepissimerescripserunt :  *  licet  enim,'  that  he  would  never  take  anything  by 
inquiunt,  *  legibus  soluti  sumus,  at-  virtue  of  any  writing  wanting  the 
tamen  legibus  yivimus  ^  author!^  of   strict  law.      The    Em- 

perors Severus  and  Antoninus  have 
also  often  issued  rescripts  to  the  same 
purpose  :  '  for  although,'  say  they, 
*  we  are  freed  from  the  tie  of  the  laws, 
yet  we  Hve  in  obedience  to  them  *. 

D.  zxxii.  23. 

Testators  occasionally  made  the  emperor  their  heir,  in  order 
that  their  adversary  in  a  lawsuit  might  have  him  to  contend  with. 

An  oratio  was  an  address  to  the  senate  by  the  emperor,  in 
which  he  explained  to  them  what  they  were  to  enact ;  they  then 
put  his  recommendations  into  the  shape  of  a  senatusconsultum. 

Tit.  XVIII.    DE  INOFFICIOSO  TESTAMENTO. 

Quia  plerumque  parentes    sine  Since  ascendants  often  disinherit 

causa  hberos  suos  vel  exheredant  their  children  or  omit  them  in  their 
vel  omittunt,  inductum  est,  ut  de  testaments  without  any  cause,  chil- 
inofficioso  testamento  agere  possint  dren  who  complain  that  they  have  been 
liberi,  qui  queruntur,  aut  imque  se  unjustly  disinherited  or  omitted,  have 
exheredatos  aut  inique  praeteritos,  been  permitted  to  bring  the  action  de 
hoc  colore,  quasi  non  sanse  mentis  inofficioso  testamento,  on  the  supposi- 
fuerunt,  ciun  testamentum  ordin-  tion  that  their  parents  were  not  of 
arent.  Sed  hoc  dicitur,  non  quasi  sane  mind  when  they  made  their  testa- 
vere  furiosus  sit,  sed  recte  quidem  ment.  This  does  not  mean  that  the 
fecit  testamentum,  non  autem  ex  testator  was  really  insane,  but  that 
officio  pietatis  ;  nam  si  vere  furiosus  the  testament,  though  regularly  made, 
est,  nullum  est  testamentum.  is  inconsistent  with  the  duty  of  affec- 

tion he  owed.  For,  if  a  testator  is 
really  insane  at  the  time,  his  testa- 
ment is  nulL 

D.  ▼.  2.  2,  3,  5. 
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As  we  may  gather  from  the  text,  a  testament  was  termed 
inofficiosurriy  which  was  at  variance  with  the  dictates  of  natural 
affection,  and  those  duties  of  near  relationship  which  were  ex- 
pressed by  the  term  ojfficium  pietcUis.  A  presumption  seemed  to 
arise  that  the  persons  very  closely  connected  with  the  testator,  if 
passed  over,  must  have  done  something  to  merit  the  testator's  dis- 
approbation. They  might  therefore  naturally  desire  to  have  their 
character  (ceatimatio)  protected  against  this  imputation,  and  they 
therefore  applied  to  the  prsBtor  to  set  the  testament  aside.  A 
testament  regularljr  and  validly  made,  but  liable  to  the  objection 
that  it  was  inoficiosum,  was  liable  to  be  set  aside  on  the  applica- 
tion of  the  children,  or,  if  there  were  no  children,  on  that  of  the 
ascendants,  or,  if  there  were  no  ascendants,  on  that  of  the  brother 
or  sister  of  the  deceased,  the  claim  of  these  last,  however,  only 
prevailing  where  the  person  instituted  was  turpis. 

It  is  not  known  at  what  date  the  action  deinojfficioso  testamento 
was  first  introduced.  It  is  referred  to  by  Cicero.  (In  Verr.  i.  42.) 
It  was  brought  before  the  centv/mviri,  as  were  all  actionsconceming 
inheritances,  and  if  they  pronounced  the  testament  *  inojfficiosiim,* 
all  its  dispositions  were  set  aside,  and  the  inheritance  passed  accord- 
ing to  the  succession  ah  intestato.    (See  Introd.  sec.  77,  92.) 

The  power  of  bringing  the  action  was,  however,  not  confined 
entirely  to  those  who  were  disinherited  Children  omitted  by  the 
mother,  and  grandchildren  omitted  by  the  maternal  grandfather, 
might  bring  it,  as  we  have  already  seen.     (Tit.  13.  7.) 

The  object  of  permitting  the  action  was  that  those  permitted 
to  bring  it  on  account  of  their  strong  claims  on  the  testator  should 
not  be  disinherited  or  omitted  altogether  without  sufficient  cause. 
If,  therefore,  they  got  in  any  way  a  fourth  of  what  they  would 
have  received  in  a  succession  ab  intestato  y  or  were  excluded  for 
what  the  law  considered  a  just  cause  (which  Justinian  afterwards 
required  to  be  expressed  in  the  testament,  Nov.  115. 3),  such  as  gross 
misconduct  towards  the  testator,  they  could  not  bring  this  action. 

1.  Non  tantum  autem  llberis  per-  1.  It  is  not  children  only  who  are 

nnsBuni  est  parentum  testamentum  allowed  to  attack  the  testaments  of 
inofficiosum  accosare,  verum  etisun  their  ascendants  as  inofficious.  Ascen- 
parentibus  liberonun.  Soror  autem  dants  are  also  permitted  to  attack 
et  frater  turpibus  personis  scriptis  those  of  their  children.  The  brothers 
heredibus  ex  sacris  constitutionibus  and  sisters  of  a  testator,  also,  by  the 
praslati  sunt :  non  ergo  contra  omnes  imperial  constitutions,  are  preferred 
neredes  agere  possunt.  Ultra  fratres  to  infamous  persons,  if  any  such  have 
et  sorores  cognati  nullo  modo  aut  been  instituted  heirs.  Thus,  then, 
agere  possunt  aut  agentes  vincere.       they  cannot    bring    such    an    action 

against  any  heir.     Beyond  brothers 
and   sisters  no  cognate  can  bring  or 
succeed  in  such  an  action  at  all. 
C.  iii.  28.  21,  27. 

Before  Justinian,  brothers  and  sisters  could  only  bring  this 
action  while  the  tie  of  agnation  was  in  existence.  He  permitted 
them  to  bring  it  durante  vel  non  agnatione  (C.  iii.  28.  27),  and 
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thus  made  it  suflBcient  that  they  should  be  merely  conaanguiTieif 
i.e.  bom  of  the  same  father.  Subsequently,  by  the  118th  Novel, 
uterine  brothers  or  sisters  were  placed  on  the  same  footing  as 
consanguinei, 

2.  Tarn  autem  naturales  libori,  2.  But  natural  children,  as  well 
quam  secundum  nostrse  constitutio-  as  adopted  (the  distmction  between 
nis  diTisionem  adoptati  ita  demum  adoptea  children  laid  down  in  our 
de  inofficioso  testamento  agere  pos-  constitution  being  always  observed), 
sunt,  si  nullo  alio  jure  ad  bona  d^-  can  only  attack  the  testament  as  in- 
functi  venire  possunt.  Nam  <nii  officious,  if  they  can  obtain  the  effects 
alio  jure  veniunt  ad  totam  hereoi-  of  the  deceased  in  no  other  way ;  for 
tatem  vel  partem  ejus,  de  inofficioso  those  who  can  obtain  the  whole  or  a 
agere  non  possunt.  Postumi  quo-  >  part  of  the  inheritance  by  any  other 
que,  qui  nullo  alio  jure  venire  pos-  means,  cannot  bring  an  action  de  in- 
flunt,  de  inofficioso  agere  possunt.  officioso.    Posthumous  children,  also, 

who  are  unable  to  recover  their  inherit- 
ance by  any  other  method,  are  allowed 
to  bring  this  action. 

D.  V.  2.  6.  pr.  and  8. 15. 

Those  adopted  by  strangers  could  not  impugn  the  testament  of 
the  adoptive  father,  if  they  were  disinherited  or  passed  over,  but 
those  who  were  adopted  by  their  ascendants  could.  This  is  the 
diviaio  here  alluded  to.     (See  Bk.  i*  Tit.  11.  2.) 

The  actio  de  inofficioso  testamento  was  only  a  last  resource 
open  to  those  who  had  no  other ;  a  pupil,  therefore,  arrogated,  and 
arterwards  disinherited  by  the  arrogator,  could  not  bring  this 
action,  because  he  was  entitled  to  the  quarta  Antonina  (see  Bk.  L 
Tit.  11.  3);  nor,  again,  could  an  emancipated  son,  omitted  in  the 
testament  of  his  father,  because  the  prsBtor  gave  him  possession  of 
the  goods  contra  tabulas,    (See  Tit.  13.  3.) 

3.  Sed  hsec  ita  accipienda  sunt,  3.  All  this  must  be  understood  to 
si  nihil  els  penitus  a  testatori-  take  place  only  when  nothing  at  all  has 
bus  testamento  relictum  est.  Quod  been  left  them  by  the  testament  of  the 
nostra  constitutio  ad  verecundiam  deceased:  a  provision  introduced  by 
naturae  introduxit.  Sin  vero  quanta-  our  constitution,  out  of  respect  for  the 
cumque  pars  hereditatis  vel  res  eis  rights  of  nature.  For,  if  the  least 
fuerit  relicta,  de  inofficioso  querela  part  of  the  inheritance  or  any  one 
quiescente,  id,  quod  eis  deest,  usque  single  thing  has  been  given  them,  they 
ad  quartam  legitimse  partis  repletur,  cannot  bring  an  action  de  inofficioso 
licet  non  fuerit  adjectum,  boni  viri  testamento :  but  they  must  have  made 
arbitratu  debere  eam  repleri.  up  to  them  one-fourth  of  what  would 

have  been  their  share,  if  the  deceased 
had  died  intestate,  supposing  what  is 
given  does  not  amount  to  this  fourth : 
and  this,  although  the  testator  has 
not  added  to  his  gift  any  direction 
that  this  fourth  is  to  be  made  up  to 
them  according  to  the  estimate  of  a 
trustworthy  person. 

C.  iii.  28.  30.  pr.  and  1. 

A  plebiscitum  was  passed  in  the  year  B.C.  40,  called  the  lex 
Falcidia  (Tit.  22),  which  provided  that  one  clear  fourth  of  the 

p2 
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inheritance  must  remain  to  the  heir,  and  the  legacies  could  only 
affect  three-fourths.  Either  from  the  analogy  of  this  law,  or  by 
some  express  enactment,  it  was  decided  that  every  one  who  was 
near  enough  in  blood  to  the  testator  to  bring  the  action  de  in- 
ojfficiosOy  might  bring  it,  though  mentioned  in  the  testament^ 
unless  one-fourth  was  thereby  given  him  of  what  he  would  have 
received  in  a  succession  ab  intestato.  This  fourth  part  was 
spokiBn  of  undei*  different  names.  Sometimes  it  was  itself  termed 
the  Falcidia(8olam  eis  FalcidiamdebitoBSUccessionisrelinquanty 
Cod.  Theod.  xvi.  7.  28).  Sometimes  it  is  spoken  of  as  the  portio 
legibjis  debita,  or portia  legitima  (C.  iii.  28.  28.  1),  and  commenta- 
tors have  called  it  simply  the  legitima.  In  the  text,  it  will  be 
seen,  the  term  legitima  para  is  used  to  express  the  share  the  per- 
sons would  have  taken  ab  intestato. 

Before  the  time  of  Justinian  (Cod.  Theod.  ii.  19.  4),  unless  a 
testator  either  expressly  gave  this  fourth,  or  gave  a  direction  that 
such  an  additional  share  of  the  goods  should  be  added  to  that 
actually  given,  as  some  trustworthy  person,  who  should  make  an 
estimate  of  the  value  of  all  the  goods  of  the  deceased,  should 
consider  would  be  necessary  to  make  what  was  given  equal  to  the 
fourth,  the  testament  could  be  attacked  and  set  aside  as  inofficious ; 
but  Justinian  altered  the  law  on  this  point,  and  enacted  that  if 
the  testator  gave  anything  at  all,  the  action  de  inojfficioso  could 
not  be  brought,  but  only  an  action  to  obtain  what  was  wanting 
to  make  up  the  fourth,  while  the  testament  itself  remained  valid. 
(C.  iii.  28.  30.  pr.)  There  were  considerable  differences  between 
this  action  to  make  up  what  was  wanting  to  the  fourth  part  (actio 
in  8upplem,entu7a  legitimoe)  and  that  de  inoficiosQ :  the  former 
was  a  personal  action,  there  was  no  limit  to  the  time  in  which  it 
was  to  be  brought,  it  was  transmissible  to  the  heirs  of  the  person 
who  could  bring  it,  and  it  left  the  testament  valid  ;  the  latter  was 
a  real  action,  was  obliged  to  be  brought  within  a  certain  time  (see 
note  to  paragr.  7),  could  not  be  transmitted  to  the  heirs,  unless 
the  person  entitled  to  bring  it  had  manifested  an  intention  to  do 
so,  and  if  it  was  successfully  brought,  the  testament  was  set  aside. 

4.  Si  tutor  nomine  pupilli,  cujus  4.  If  a  tutor  accepts  in  the  name 

tutelam    gerebat,     ex     testamento  of  the  pupil  under  his  charge  a  legacy 

patris  sui  legatum  acceperit,  cum  given  in  the  testament  of  the  tutor's 

nihil  erat  ipsi  tutori  relictum  a  patre  own  father,  while  nothing  has  been 

suo,  nihiio  minus  possit  nomine  suo  left  to  the  tutor  himself  hy  his  father*s 

de     inofficioso     patris     testamento  testament,  he  may  nevertheless  in  his 

agere.  own  name  attack  the  testament  of  hia 

father  as  inofficious. 

D.  v.  2.  10.  1. 

To  accept  a  legacy  was  to  acquiesce  in  the  validity  of  the 
testament ;  but  it  was  reasonable  that  a  tutor,  who  had  an  un- 
avoidable duty  to  perform  towards  his  pupil,  should  not  be 
personally  bound  by  an  act  done  in  his  capacity  as  tutor. 
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5.  Sed  et  si  e  contrario  pupilli  5.  Conversely,  if  a  tutor,  in  the 
nomine,  cui  nihil  relictum  fuerit,  de  name  of  his  pupil,  to  whom  nothing 
inofficioso  egent  et  superatus  est,  has  been  left,  attacks  as  inofficious 
ipse  quod  sibi  in  eodem  testamento  the  testament  of  the  pupil's  father, 
legatum  relictum  est,  non  amittit.  and  attacks  it  unsuccessfully,  he  does 

not  lose  any  legacy  that  may  have 
been  left  to  himself  in  the  sfiune  testa- 
ment. 

D.  V.  2.  30.  1. 

Any  one  who  unsuccessfully  attacked  v,8qtie  ad  aententiam  a 
testament  as  inofficious,  forfeited  to  the  fiscus  whatever  was  given 
him  by  the  testament ;  but  not  if  he  desisted  from  the  action.  (D.  v. 
2.  8.  14.) 

6.  Igitur  quartam  quis  debet  6.  That  a  person  should  be  de- 
habere,  ut  de  inofficioso  testamento  barred  from  bringing  the  action  de 
agere  non  possit :  sive  jure  heredi-  inofficioso  testamento t  it  is  necessary 
tario  sive  jure  legati  vel  fideicom-  that  he  should  have  a  fourth,  either 
missi,  vel  si  mortis  causa  ei  quarta  by  hereditary  right,  or  by  a  legacy 
donata  fuerit,  vel  inter  vivos  in  his  or  a  fideicommissum^  or  by  a  donatio 
tantummodo  casibus,  quorum  nostra  mortis  causa,  or  a  donatio  inter  vivos 
constitutio  mentionem  facit,  vel  in  the  cases  mentioned  in  our  con  stitu- 
aliis  modis,  qui  constitutionibus  tion,  or  by  any  of  the  other  means  set 
continentur.  forth  in  the  constitutions. 

7.  Quod  autem  de  quarta  dixi-  7.  What  we  have  said  of  the  fourth 
mus,  ita  intellegendum  est,  ut,  sive  must  be  understood  as  mecuiing  that, 
unus  fuerit  sive  plures,  quibus  agere  whether  there  is  one  person  only  or 
de  inofficioso  testamento  permittitur,  several,  who  can  bring  an  action  de  in- 
una  quarta  eis  dari  possit,  ut  pro  officioso  testamento,  only  one-fourth  is 
rata  distribuatur  eis,  id  est  pro  viriU  to  be  distributed  among  all  propor- 
portione.  quarta.  tionally,  that  is,  each  is  to  have  the 

fourth  of  his  proper  share. 

D.  V.  2.  8.  6  and  8 ;  D.  v.  2.  25.  pr. ;  C.  iii.  28.  29 ;  C.  iii.  35.  2. 

If  the  donatio  inter  vivos  had  been  made  on  the  express  con- 
dition that  it  should  be  reckoned  as  part  of  the  quarta  legitima 
(D.  V.  2.  25  ;  C.  iii.  28.  35),  or  had  oeen  advanced  for  the  pur- 
chase of  a  military  rank  (C.  iii.  28.  30),  or  was  such  as  unduly  to 
diminish  the  testator's  property,  then  it  was  taken  into  account  in 
estimating  how  much  the  recipient  was  entitled  to  as  his  fourth ;  but, 
generally  speaking,  as  it  was  the  receipt  of  the  fourth  of  that  which 
a  person  would  have  received  ab  inteatato  that  excluded  him  from 
bringing  the  action  de  inofficioso,  the  right  to  this  action  could  not 
be  taken  away  by  the  receipt  of  gifts,  which,  having  been  made  inter 
"vivos,  could  not  have  formed  part  of  the  inheritance  ab  intestato. 

The  words  vel  aliis  modis,  &c.,  refer  to  sums  given  by  parents 
to  their  children  as  part  of  do^e«,  and  to  donationes  propter  nup- 
Has  (C.  iii  28.  29),  which  were  taken  into  account  in  reckoning 
the  amount  due  as  the  portio  legitiraa. 

The  right  to  the  action  de  inofficioso  might  be  extinguished, 
{1)  by  the  person  entitled  to  the  quarta  legitima  dying  without 
having  manifested  an  intention  to  dispute  the  testament ;  if  he 
had  done  so,  the  right  to  the  action  passed  to  his  heirs  (D.  v. 
2.  6.  2) ;   (2)  if  he  had  allowed  a  time,  fixed  first  at  two  and 
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subsequently  at  five  years  (Cod.  TheoA  ii.  19.  5),  to  elapse  without 
bringing  the  action ;  and  (3)  when  he  had  acquiesced  directly  or 
indirectly  in  the  testament ;  as,  for  instance,  by  making' a  contract 
with  the  persons  instituted,  in  their  capacity  as  heirs  (D.  v.  2.  20), 
or  by  a  demand  against  those  persons  for  the  pajrment  of  a  legacy, 
or  by  desisting  in  the  action  when  once  brought.  (D.  v.  2.  8.  1.) 
tl  ustinian,  m  his  Novels,  introduced  considerable  changes  in  the 
law  on  these  points.  First,  if  those  entitled  to  the  portio  legitima 
were  more  than  four  in  number,  they  divided  between  them  one- 
half  of  the  whole  inheritance ;  if  they  were  four  or  less  than  four, 
they  divided  between  them  a  third  of  the  whole  inheritance. 
(Nov.  18.  1.)  Secondly,  those  who  could  claim  a  portio  legitima 
were  required  to  be  made  heirs,  and  the  testament  was  not  to  be 
upheld  because  those  entitled  to  the  portio  legitiraa  had  some- 
thing otherwise  given  them,  as  by  legacy  or  trust  (Nov.  115. 
3.  4.)  Thirdly,  if  the  testament  was  declared  inofficious,  it  was 
only  the  institution  of  the  heir  or  heirs  that  was  to  be  set  aside ; 
the  trusts,  legacies,  gifts  of  liberty,  and  appointments  of  tutors 
were  to  remain  good.  (Nov.  115.  4.  9.)  And,  fourthly ,  Justinian 
fixed  and  specified  the  reasons,  such  as  attempts  on  the  testator's 
life,  accusing  him  of  grave  crime,  &c.,  limiting  them  to  fourteen 
in  the  case  of  descendants  and  to  a  less  number  in  other  cases,  for 
any  one  of  which  a  testator  might  disinherit  or  omit  his  descend- 
ants or  ascendants  or  brothers  or  sisters ;  the  one  on  which  the 
testator  had  acted  was  to  be  expressly  stated.     (Nov.  115.  3.  4.) 


Trr.  XIX.    DE  HEREDUM  QUALITATE  ET 

DIFFERENTIA. 

Heredes    autem    ant    necessarii  Heirs  are  said  to  be  necessariif  9ui 

dicuntur  aut  sui  et  necessarii  aut  et  necessarii^  or  extranet. 
extranei. 

Gal  ii  152. 

1.  Necessarius  heres  est  servus  1.  A  necessary  heir  is  a  slave  in* 

heres  institutus :  ideo  sic  appellator,  stituted   heir ;   and   he   is   so   called, 

quia,  sive  velit  sive  nolit,  onmimodo  because,  whether  he  wishes  or  not,  at 

post  mortem  testatoris  protinus  liber  the  death  of  the  testator  he  becomes 

et  necessarius  heres  fit.     Unde  qui  instantly  free,  and  necessarily  heir; 

facultates    suas    suspectas   habent,  he,  therefore,  who  suspects  that  he 

Solent  servum  Buum  primo  aut  se-  is  not  in  solvent  circumstances,  com- 

cundo    vel    etiam    ulteriore    gradu  monly  institutes  his  slave  to  be  his 

heredem  instituere,  ut,  si  creditori-  heir  in  the  first,  second,  or  some  more 

bus  satis  non  fiat,  potius  ejus  heredis  remote  place ;  so  that,  if  he  does  not 

bona  quam  ipsius  testatoris  a  credi-  leave  a  sum  equal  to  his  debts,  it  may 

toribus  possideantur  veldistrahantur  be  the  goods  of  this  heir,  smd  not  those 

vel  inter  eos  dividantur.    Pro  hoc  of  the  testator  himself,  that  are  seized 

tamen  incommodo  illud  ei  conuno-  or  sold  by  his  creditors,   or  divided 

dum  praestatur,  ut    ea,    quae    post  among  them.    But,  to  compensate  for 

mortem  patroni  sui  sibi  adquisierit,  this  inconvenience,  a  slave  enjoys  the 

ipsi  reserventur:    et  quamvis  non  advantage  of  having  reserved  to  him 


LIB.  II.    TIT.  XIX.  215 

Bufficiant  bona  defuncti  creditoribas,  whatever  he  has  acquired  after  the 
iterum  ex  ea  causa  res  ejus,  quas  death  of  his  patron  ;  for  although  the 
sibi  adquisierit,  non  veneunt.  goods  of  the  deceased  should  be  in- 

sufficient for  the  payment  of  his  ci  ed- 
itors, yet  property  so  acquired  by  the 
slave  is  not  on  that  account  made  the 
subject  of  a  further  sale. 

Gai.  iL  153-156 ;  D.  xlii,  6.  L  17. 

The  sale  of  goods  for  the  payment  of  debts  brought  on  the 
debtor  an  ignominy  which  a  testator  was  very  anxious  his  memory 
should  escape. 

The  heres  necessarius  was  legally  bound  by  all  the  debts  of 
the  deceased ;  but  the  praetor  made  a  change  m  the  strict  law, 
and  permitted  the  goods  of  the  deceased  to  l:^  distinctly  separated 
from  the  possessions  of  the  heres  neceaaa/riua,  if  the  herea  necea- 
sarins  demanded,  before  in  any  way  interfering  with  the  goods  of 
the  deceased,  that  this  separation  should  take  place.  When  it  did 
take  place,  the  creditors  could  only  recover  from  him  the  amount 
of  what  actually  came  into  his  hands  as  heir,  while  he  could  deduct 
from  the  inheritance  all  that  he  had  acquired  after  he  became  sui 
juris  (D.  xlii  6.  1.  18);  and  (as  Ulpian  in  the  passage  quoted 

foes  on  to  say)  anything  due  to  him  from  the  testator,  which 
)emangeat  suggests,  refers  to  the  case  of  a  gift  by  a  third  person 
of  a  legacy  to  a  slave,  si  liber  factus  fuerit,  in  a  testament  of 
which  the  testator  had  been  instituted  heir. 

This  henejicium  separationis,  it  may  be  mentioned,  the  right 
to  have  the  goods  of  the  heir  separated  from  those  of  the  testa.S>r, 
was  sometimes  accorded,  in  cases  having  nothing  to  do  with  a 
heres  necessarius,  in  favour  of  the  creditors  of  the  testator.  The 
heir  might  be  insolvent,  aftid'then  it  was  for  their  interest  that  the 
testators  property  should  be  kept  distinct.     (D.  xlii.  6.  1.  17.) 

2.  Sui     autem     et     necessarii  2.  Heirs  are  sui  et  necessariiy  when 

heredes  sunt  veluti  filius,  filia,  nepos  they  are,  for  instance,  a  son,  a  diiugh- 

neptisque  ex  filio  et  deinceps  ceteri  ter,  a  grandson  or  granddaughter,  by 

liberi,  qui  modo  in  potestate  mori-  a  son  or  other  direct  descendants,  pro- 

entis  fuerint.    Sed  ut  nepos  neptisve  vided  they  are  in  the  power  of  the  de- 

sui  heredes  sint,  non  sufficit,  eum  ceased  at  the  time  of  his  death.     Thai 

eamve  in  potentate  avi  mortis  tem*  p^randchildren  should  be  9ui  heredeSf 

pore  fuisse,  sed  opus  est,  ut  pater  it  is  not  enough  that  they  were  in  the 

ejus  vivo  patre    suo  desierit  suus  power    of  their    grandfather    at    the 

heres  esse,  aut  morte  interceptus  time  of  his    decease,  but  it  is  also 

aut  qualibet  alia  ratione  Uberatus  requisite  that  their  father  should  have 

potestate :  tunc  enim  nepos  neptisve  ceased  to  be  a  sutis  herea  in  the  lifetime 

in  locum  patris  sui  succedit.     Sed  of  his  father,  having  been  either  cut 

sui  quidem  heredes  ideo  appellantur,  off  by  death,  or  otherwise  freed  from 

quia  domestici  heredes  sunt  et  vivo  paternal  authority ;  for  then  the  grand- 

quoque  patre  quodammodo  domini  son  or  granddaughter  succeeds  into  the 

existimantur.     Unde  etiam,  si  quis  place  of  their  father.     Sui  heredes  are 

intestatus  mortuus  sit,  prima  causa  so  called  because  they  are  family  heiis, 

est  in  successione  liberorum.    Ne-  and,   even  in    the    lifetime  of    their 

cessarii    vero    ideo    dicuntur,   ^uia  father,  are  considered  owners  of  the 

omnimodo,  sive  vehnt  sive  nohnt,  inheritance  in  a  certain  degree.  Hence, 

tarn    ab  intestato  quam  ex  testa-  in  case  of  a  person  dying  intestate  his 
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meuto  heredes  fiunt.  Sed  his  prsetor  children  are  first  in  succession.  They 
permittit  volentibus  abstinere  se  ab  are  called  necessary  heirs,  because, 
hereditate,  ut  potius  parentis  quam  whether  they  wish  or  not,  whether 
ipsorum  bona  similiter  a  creditoribus  under  a  testament  or  in  a  succession 
possideantur.  ab  intestate^  they  bec(ftne  heirs.    But 

the  praetor  permits  them  to  abstain 
from  the  inheritance  if  they  wish, 
so  that  the  goods  may  be  taken  pos< 
session  of  by  the  creditors  rather  as 
those  of  their  ascendant  than  as  be- 
longing to  them. 

Gal  ii.  156-158. 

There  is  no  difficulty  in  understanding  either  who  were  sui 
heredes,  or  what  was  the  position  they  occupied  with  reference  to 
the  inheritanca  If  the  paterfamilias  had  no  power  of  making 
a  testament,  those  persons  in  nis  power,  who  became  sui  juris  at 
his  death,  would  necessarily  have  had  the  inheritance  at  his  de- 
cease ;  they  were  in  a  manner,  as  the  text  says,  owners  during 
his  lifetime  of  the  inheritance,  which  must  actually  come  into 
their  possession  at  his  death.  And,  although  testaments  were 
allowed  to  alter  the  legal  succession,  the  rights  of  those  who  had 
this  interest  in  the  inheritance  were  so  far  guarded  that  it  was 
necessary  expressly  to  disinherit  them  in  order  to  deprive  them 
of  their  interest;  while,  on  the  other  hand,  if  the  testator  ap- 
pointed any  one  of  them  as  his  heir,  he  was  considered  thereby  to 
exercise  hia  patria  potestas,  so  that  the  suvs  heres  could  not  exer- 
cise any  option  as  to  accepting  or  refusing  the  inheritance,  and 
was  a  heres  necessarius,  exactly  as  he  was  if  he  succeeded  ah 
intestato,  until  the  praetor  interfered  to  enable  him  to  escape  the 
burden.  In  every  case  the  suvs  herea  took  the  inheritance  or 
hjb  share  in  it,  and  without  any  act  or  exercise  of  his  own  will ;  if 
he  was  insane  or  under  the  age  of  puberty,  no  authority  was 
needed  to  enable  him  to  accept  it,  and  he  never  had  to  enter 
formally  on  an  inheritance  that  belonged  to  him  immediately  the 
paterfamilias  died,  unless  he  was  instituted  by  the  pater  familiar 
only  conditionally,  and  then  the  inheritance  belonged  to  him 
immediately  on  the  condition  being  fulfilled.  If  the  grandson, 
instituted  while  his  father  was  disinherited,  was  in  the  power  of 
the  deceased  at  the  time  of  his  death,  be  became  suus  heres  et 
necessarius,  but  becoming,  on  the  testator  s  death,  in  the  power  of 
his  own  father,  immediately  placed  his  father  in  the  position  he 
himself  occupied — patrem  suum  sine  aditione  heredem  faciet  et 
quidem  necessa/rium,    (D.  xxix.  2.  6.  5.) 

The  inheritance  was,  according  to  the  notions  of  early  law,  the 
property  not  so  much  of  the  individual,  as  of  the  family,  and  so 
the  term  sui  heredes  means  persons  who  took  an  inheritance  that 
was  their  own,  who  were  heirs  not  of  the  paterfamilias,  but  of 
themselves,  and  being,  as  Cujacius  expresses  it  by  a  Greek 
equivalent,  avTOK\T)pov6fioL,  took  what  thus  belonged  to  them 
already,  and  only  received  possession  of  that  over  which,  as  the 
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text  says,  they  had  even  in  the  lifetime  of  the  parent  had  a  kind 
of  ownership. 

As  the  text  informs  us,  the  praetor  interposed  to  prevent  its 
being  in  every  case  obligatory  on  the  suus  heres  to  accept  the 
inheritance  ;  he  was  only  treated  as  an  heir  if  he  intermeddled 
with  the  inheritance ;  and  until  he  had  in  some  way  shown  his 
intention  of  doing  so,  the  pr»tor  refused  to  permit  any  action  to 
be  brought  against  him  as  auus  heres  bv  the  creditors  of  the 
deceased.  The  beneficium  abstinendi,  as  this  power  of  abstaining 
was  termed,  diflered  from  the  beneficium  separationia,  accorded 
to  slaves,  by  no  express  demand  being  necessary,  as  it  always 
existed  in  the  absence  of  express  intention  to  accept  the  inherit- 
ance, and  also  by  its  being  a  protection  to  the  auv^  heres  against 
all  actions  whatever  brought  against  him  in  his  capacity  of  heir, 
while  the  slave  was  liable  to  the  amount  of  the  property  of  the 
deceased. 

The  suits  heres  who  had  availed  liimself  of  this  privilege  did 
not  thereby  cease  to  be  heir.  He  could  afterwards  within  three 
years  accept  the  inheritance  if  the  goods  were  not  sold  by  the 
creditors.     (D.  xxviii.  8.  8 ;  C.  vi.  31.  6.) 

The  suus  heres  might  thus,  under  the  praetorian  system,  ab- 
stain from  taking  the  inheritance;  but,  until  his  position  was 
changed  by  Justinian  (as  noticed  in  the  sixth  paragraph),  if  he 
entered  he  took  upon  himself  all  the  burdens  of  the  inheritance. 
He  had  to  satisfy  the  creditors  of  the  deceased,  whether  the  inherit- 
ance sufficed  or  not,  and  to  pay  legatees  and  discharge  fideicom- 
onissa  (with  the  deduction  of  the  Falcidian  fourth)  so  far  as  the 
inheritance  was  sufficient.  If  there  was  more  than  one  heir,  each 
co-heir  was,  under  the  law  of  the  Twelve  Tables,  regarded  as 
answerable  for  the  same  proportion  of  the  debts  as  he  took  of 
the  inheritance.     (D.  xxxi.  1.  33;  C.  iiL  36.  6.) 

3.  Ceteri,  qui  testatoris  juri  sub-  3^  All  those  who  are  not  subject  to 
jecti  non  sunt,  extranei  heredes  ap-  the  power  of  the  testator  are  termed 
pellantur.  Itaque  liberi  quoque  extranei  heredes:  thus,  children,  not 
nostri,  qui  in  potestate  nostra  non  within  our  power,  whom  we  institute 
sunt,  heredes  a  nobis  instituti,  ex  heirs,  are  accordingly  extranei  heredes. 
tranei  heredes  videntur.  Qua  de  So,  too,  are  children  instituted  heirs 
causa  et  qui  heredes  a  matre  insti-  by  their  mother,  foi  a  woman  has  not 
tuuntiur,  eodem  numero  sunt,  quia  her  children  under  her  power.  A  slave 
feminsB  in  potestate  liberos  non  also,  whom  his  master  has  instituted 
habent.  Servus  quoque  a  domino  heir  and  manumitted  after  the  testa- 
heres  institutus  et  post  testamentum  ment  has  been  made,  is  considered  a 
factum  ab  eo  manumissus  eodem  heres  extraneus 

numero  habetur. 

Gal  iL  161. 

4.  In  extraneis  heredibus  illud  4.  As  to  extranei  heredes,  the  rule 
observatur,  ut  sit  cum  eis  testamenti  is  that  there  must  be  testamenti  /actio 
factio,  sive  ipsi  heredes  instituantur,  with  them,  whether  they  are  in- 
sive  hi,  qui  in  potestate  eorum  sunt,  stituted  heirs  themselves,  or  whether 
Et  id  duobus  temporibus  inspicitur,  those  imder  their  power  are  instituted, 
testamenti  quidem  facti,  ut  constit-  And  tills  is  reqmred  at  two  several 
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eiit  institutio,  mortis  vero  testatoris,  times  :  at  the  making  of  the  testament^ 
at  effectum  habeat.  Hoo  amplius  that  the  institution  mav  be  valid,  and 
et  com  adit  hereditatem,  esse  debet  at  the  testator's  death,  that  it  may  take 
enm  eo  testamenti  factio,  sive  pure  effect.  Further,  at  the  time  of  enter- 
sive  sub  condicione  heres  institiutus  ing  upon  the  inheritance,  testamenti 
sit :  nam  jus  heredis  eo  vel  maxime  f actio  ought  still  to  exist  with  the  heir^ 
tempore  inspiciendum  est,  quo  ad-  whether  he  is  instituted  simply  or 
quint  hereditatem.  Medio  autem  conditionally ;  for  his  capacity  as  heir 
tempore  inter  factum  testamentum  is  principally  regarded  at  the  time  of 
et  mortem  testatoris  velcondidonem  acquiring  the  inheritance.  But  in  the 
institutionis  existentem  mutatio  interval  between  the  making  of  the 
juris  heredi  non  nocet,  quia,  ut  testament  and  the  death  of  the  testator, 
diximus,  tria  tempora  inspici  debent.  or  the  accomplishment  of  the  condition 
Testamenti  autem  f  actionem  non  of  the  institution,  the  heir  will  not  be 
Bolimi  is  habere  videtur,  qui  testa-  prejudiced  by  change  of  status;  be- 
mentum  facere  potest,  sed  etiam  qui  cause  it  is  tiie  three  points  of  time 
ex  alieno  testamento  vel  ipse  capere  which  we  have  noted  that  are  to  be  re- 
potest  vel  alii  adquirere,  licet  non  garded.  Not  only  is  a  man  who  can 
potest  facere  testamentum.  Et  ideo  make  a  testament  said  to  have  testa- 
et  furiosus  et  mutus  et  postumus  men^/oc^to,  but  also  any  person  who 
et  infans  et  filiusfamilias  et  servus  xmder  the  testament  of  another  can 
alienus  testamenti  factionem  habere  take  for  himself,  or  acquire  for  another, 
dicuntur:  licet  enim  testamentum  although  he  csuinot  himself  make  a 
facere  non  possunt,  attamen  ex  tes-  testament ;  and  therefore  insane  and 
tamento  vel  sibi  vel  alii  adquirere  dumb  persons,  posthumous  children^ 
possunt.  infants,  sons  in  power,  and  slaves  be- 

longing to  others,  are  said  to  have  tes- 
tamenti/actio.  For  although  they  can- 
not make  a  testament,  yet  they  can 
acquire  by  testament  either  for  them- 
selves or  others. 

D.  xxviii.  5.  49.  1;  D.  xxviii.  1.  16.  1. 


The  necessity  for  the  heir  having  testamenti  factio  at  the 
time  of  the  making  of  the  testament  proceeded  from  the  ancient 
mode  of  making  testaments.  When,  in  the  calata  comitia,  the 
testator  orally  announced  who  it  was  on  whom  he  wished  his  legal 
existence,  hia  persona,  to  devolve  after  his  death,  the  person  desig- 
nated coiild  not  have  accepted  the  devolution  unless  he  had  been 
in  the  enjoyment  of  those  rights  of  citizenship  implied  in  the  tes- 
tamenti factio ;  and  when  testaments  were  made^^er  ces  et  libram^ 
it  was  equally  necessary  that  the  purchaser,  that  is,  the  heir,  should 
have  those  rights  of  citizenship  which  would  enable  him  to  go 
through  a  sale  by  mancipation. 

Vel  condicionera.  The  point  of  time  to  be  looked  to  is  not  that 
when  the  testator  died,  but  that  when  the  rights  of  the  heir  ac- 
crued. If  the  testament  was  madepttre,  they  accrued  the  moment 
the  testator  died  ;  if  made  sub  condicione,  on  the  accomplishment 
of  the  condition. 

It  will  be  observed  that  the  text  says  that  it  was  immaterial 
whether  the  heir  preserved  his  testamenti  factio  between  the  two 
periods  of  the  making  the  testament  and  the  accruing  of  his  rights ; 
if  he  lost  it  between  the  two  later  epochs,  viz.  the  accruing  of  his 
rights  and  the  entrance  on  the  inheritance,  he  could  not  take. 
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and  it  would  not  avail  him  that  he  had  recovered  it  at  the  time- 
of  entering  on  the  inheritance.     (D.  xxviii.  2.  29.  5.) 

The  classes  mentioned  in  the  concluding  portion  of  this  para-^ 
graph  might  have  the  rights  of  citizenship,  and  only  be  accident^ 
ally  prevented  from  exercising  those  rights. 

5.    Extraneis    antem    heredibus  5.  Extranet  heredes  may  deliberate- 

deliberandi  potestas  est  de  adeunda  whether  they  will  enter  upon  the  in- 

hereditate  vel  non  adennda.     Sed  heritance  or  not.    But,  if  one,  wha 

sive  is,  cui  abstinendi  potestas  est,  has  the  liberty  of  abstaining,  inter- 

immiscuerit    se  bonis   hereditariis,  meddles  with  the  property  of  the  in- 

sive  extraneus,  cui  de  adeunda  here-  heritance,  or  an  extravieua  heres,  wha 

ditate  deliberare  licet,  adierit,  post-  is  permitted  to  deliberate,  enters  on 

ea  relinquendse  hereditatis  faculta-  the  inheritance,  it  will  not  afterwards, 

tem  non  habet,  nisi  minor  sit  annis  be  in  bis  power  to  renounce  the  in- 

viginti  quinque  :   nam  hujus  setatis  heritance,  unless  he  shall  be  imder 

hominibus  sicut  in  ceteris  onmibus  twenty-five  years ;  for  the  praetor,  aa- 

causis  deceptis,  ita    et    si  temere  in  all  other  cases  he  relieves  persona 

damnosam  hereditatem  susceperint,  of  this  age  who  have  been  deceived, 

prsetor  succurrit.  so  too  he  does  when  they  have  rashly 

taken  upon  themselves  a  burdensome- 

inheritance. 

Gal  ii.  162, 163. 

There  was  no  fixed  time  within  which  it  was  necessary  that  the- 
heir  should  decide  whether  to  accept  or  reject  the  inheritance, 
excepting  when  the  testator  fixed  the  time  himself  by  what  was. 
termed  cretio.  (See  note  to  paragr.  7.)  Those  who  were  interested 
in  his  making  a  decision  could  compel  him  by  action  to  do  so,  and 
the  praetor  then,  if  he  wished,  allowed  him  time  to  deliberate,  never 
less  than  one  hundred  days.  Justinian  enacted  that  the  time  given 
should  not  exceed  nine  months,  or,  as  a  special  favour  from  tho^ 
emperor,  a  year.  If  he  did  not  decide  within  the  appointed  time» 
he  was  taken  to  have  rejected  the  inheritance,  if  the  action  to- 
compel  a  decision  was  brought  by  substituted  heirs  or  a  heres  ab 
intestaio ;  to  have  accepted  it,  if  the  action  was  brought  by^ 
legatees  or  creditors.  If  he  died  before  the  expiration  of  the  time, 
and  within  a  year  of  the  first  commencement  of  his  right  to  enter 
on  the  inheritance,  his  heir  could,  during  the  unexpired  remainder 
of  the  time,  decide  in  his  place.     (C.  vi.  30.  19.) 

The  mode  by  which  the  praetor  interfered  for  the  protection  of 
minors  was  called  restitutio  in  integrum.  (See  note  on  Bk.  i^ 
Tit.  23.  pr.) 


6.  Sciendum  tamen  est,  divum 
Hadrianum  etiam  majori  viginti 
quinque  annis  veniam  dedisse,  cum 
post  aditam  hereditatem  grande  ss 
alienum,  quod  aditse  hereditatis 
tempore  latebat,  emersisset.  Sed 
hoc  divus  quidem  Hadrianus  speoiaJi 
beneficio  cuidam  prsestitit ;  divus 
autem  Gordianus  postea  in  militibus 
tantummodo  hoc  extendit :  sed 
nostra  benevolentia  commune  omni- 


6.  The  Emperor  Hadrian,  however,, 
once  gave  permission  to  a  person  above 
twenty-five  years  to  relinquish  an 
inheritance,  when  it  appeared  to  be 
encumbered  with  a  great  debt,  which 
was  imknown  at  the  time  that  he 
entered  on  the  inheritance.  But  this, 
was  granted  as  a  special  favour  ta 
a  particular  person.  The  Emperor 
Gordian  afterwards  extended  thia 
privilege,  but  only  to  soldiers.    But 
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bus  subjectis  imperio   nostro    hoc  we  in  our  goodness  have  rendered  this 

prsestavit  beneficium  et  constitutio-  benefit  common  to  all  our  subjects, 

nem  tarn  sequissimam  quam  nobilem  having  dictated  a  constitution  as  just 

scripsit,  cujus  tenorem  si  observa-  as  it  is  illustrious,  by  which,  if  heirs 

verint  hommes,  licet  eis  adire  here-  will  attend  to  its  j^rovisions,  ikey  may 

ditatem    et    in    tantum    teneri,  in  enter  upon  their  mheritance,  and  not 

quantum    valere    bona    hereditatis  be  liable  beyond  the  value  of  the  goods; 

contingit,  at  ex  hac  causa  neque  so  that  they  need  not  have  recourse  to 

deliberationis  auxiHum  eis  fiat  ne-  deliberation,  unless,  neglecting  to  con- 

cessarium,  nisi  omissa  observatione  form  to  our  constitutioUf  they  prefer 

nostrse  constitutionis  et  deliberan-  to  deliberate  and  submit  themselves 

dum  ezistimaverint  et  sese  veteri  to  the  liabilities  attending  the  enter- 

ffravamini  aditionis  supponere  ma-  ing  on  the  inheritance  under  the  old 

Tuerint.  law. 

Gal  iL  163  ;  C.  vi.  30.  22. 

Commentators  have  termed  the  privilege  referred  to  here  the 
beneficium  inventarii.  Within  thirty  days  after  the  heir  became 
acquainted  with  his  rights,  an  inventory  of  the  property  might  be 
begun,  which  was  to  be  finished  within  ninety  days  from  the  same 
time.  This  inventory  was  to  be  made  in  presence  of  a  tabellio, 
or  public  notary,  and  of  any  parties  interested  who  might  wish 
to  be  present,  or  else  of  three  witnesses. 

If  the  heir  chose  to  avail  himself  of  this  privilege,  he  entirely 
separated  the  estate  of  the  testator  from  his  own  ;  he  could  deduct 
anything  that  might  be  owing  to  him  from  it,  and  had  to  pay  to 
it  anything  he  might  owe.  He  first  paid  the  expenses  of  the  funeral 
and  of  the  inventory,  and  then  all  the  creditors  in  the  order  in 
which  they  sent  in  their  claims.  If  there  was  any  surplus,  he  took 
it ;  if  any  deficiency,  he  was  not  liable.     (C.  vi.  30.  22.) 

Justinian,  by  this  sweeping  change,  entirely  altered  the  position 
of  the  heir.  He  was  no  longer  the  representative  of  the  deceased, 
bound  to  see  that  the  debts  of  the  deceased  were  paid.  His  estate 
and  that  of  the  testator  were  now  distinct.  He  merely  distributed 
the  property  which  the  deceased  left,  and  if  the  deceased  owed  him 
anything  he  was  entitled  to  pay  himself  as  a  creditor.  Justinian 
did  not,  indeed,  enact  that  every  heir  should  hold  this  new  char- 
acter, but  he  took  away  the  Falcidian  fourth  from  an  heir  who  did 
not  make  an  inventory,  and  left  him  to  pay  not  only  the  debts, 
but  the  legacies,  even  if  the  estate  was  insufficient  for  the  purpose, 
«o  that  heirs  had  every  possible  motive  to  accept  the  new  position 
opened  to  them.     (Nov.  1.  2.  2.) 

7.  Item  extraueus  heres,  testa-  7.  An  extraneus  herest   instituted 

mento  institutus  aut  ab  intestato  ad  heir  by  testament,  or  called  by  law  to 

legitimam  hereditatem  vocatus,  po-  a  legal  succession  ab  intestato,  may 

test  aut  pro    heredo    gerendo    vel  become  heir,  either  by  doing  some  act 

•etiam  nuda  voluntate  suscipiendse  as  heir  or  even  by  the  mere  msh 

hereditatis  heres  fieri.     Pro  herede  to  accept  the  inheritance.     And  a  man 

•auteni  gerere  quis  videtur,  si  rebus  acts  as  heir  if   he  treats  any  of  the 

hereditariis  temiquam   heres  utatur  goods  of  the  inheritance  as  his  own, 

vel  vendendo   res   hereditarias  aut  by  selling  any  part,  or  by  cultivating 

praedia  colendo  locandove   et   quo-  the  ground,   or  letting  it,  or  in  any 

<3uo  modo,  si  voluntatem  suam  de-  other  way  declares,  either  by  act  or 

<claret  vel  re  vel  verbis  de  adeunda  word,  his  intention  to  enter  on  the  in- 
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hereditate,  dummodo  sciat,  eum,  in  heritance,  provided  only  that  he  knows 
cujuB  bonis  pro  herede  gerit,  testato  that  the  person,  with  respect  to  whose 
intestatove  obiisse  et  se  ei  heredem  estate  he  acts  as  heir,  is  dead,  testate 
esse.     Pro  herede  enim  gerere  est    or  intestate,  and  that  he  himself  is  the 

Ero  domino  gerere  :  veteres  enim  heir ;  for  to  act  as  heir  is  to  act  as 
eredes  pro  dominis  appellabant.  proprietor ;  as  the  ancients  frequently 
Sicut  autem  nuda  voluntate  extra-  used  the  term  heir  to  denote  the  pro- 
neus  heres  fit,  ita  et  contraria  desti-  prietor.  But  as  an  extranetLS  heres 
natione  statim  ab  hereditate  repel-  may  become  heir  by  a  mere  intention, 
litur.  Eum,  qui  mutus  vel  surdus  so,  on  the  contrary,  by  a  contrary  in- 
natus  est  vel  postea  faotus,  nihil  tention,  he  is  at  once  barred  from  the 
prohibet  pro  herede  gerere  et  adqui-  inheritance.  Nothing  prevents  a  per- 
rere  sibi  hereditatem,  si  tamen  in-  son  who  was  bom  deaf  or  dumb,  or 
tellegit,  quod  agitur.  subsequently  became  so,  from  acting^ 

as  heir,  and  acquiring  for  himself  the 
inheritance,  if  only  he  knows  what  is 
done. 
Gai.  ii  166, 167,  169 ;  D.  xxix.  2.  6. 

Besides  the  two  modes  here  mentioned  of  ascertaining  the  en- 
trance of  the  extraneus  heres  on  the  inheritance,  namely,  forming 
an  intention  to  do  so,  and  doing  some  act  as  heir,  there  was  a 
mode,  abolished  by  a  constitution  of  Arcadius,  Honorius,  and  Theo- 
dosius  (a.d.  407),  called  cretio.  Cretio  appellata  est,  quia  cemere 
est  quasi  decemere  et  constituere.  (Gai.  ii.  164.)  The  testator 
himself,  in  his  will,  fixed  the  time  within  which  the  heir  was  ta 
decide  whether  he  would  accept  the  inheritance.  The  form  ran 
thus :  Titius  heres  esto  cemitoque  in  diebus  centum  proximia 
quibus  scieris  poterisque.  If  the  words  quibus  scieris  poterisque 
were  inserted,  the  time  ran  from  the  period  when  the  heir  became 
acquainted  with  his  rights,  and  could  avail  himself  of  them  ;  this 
was  called  the  cretio  vulgaris.  If  they  Were  omitted,  the  time  ran 
from  the  period  when  the  rights  accrued  to  him  ;  this  was  called 
the  cretio  continua,  because  the  time  ran  on  continuously  whether 
the  heir  knew  of  his  rights  or  not.  The  heir  could  alter  his  decision 
at  any  time  within  the  limited  period.  His  decision  was  expressed, 
when  made,  by  forms  more  solemn  than  when  the  aditio  was 
made  by  a  simple  declaration  of  intention.  (Vide  Gai.  in  loc.  cit 
Ulp.  Reg.  xxii.  27  et  seq.) 

The  heir  was  said  adire  hereditatem  whenever  he  in  any  way 
entered  on  the  inheritance,  whether  by  doing  some  act  as  heir 
(pro  herede  gerere)  or  by  the  mere  intention  to  be  heir  (nuda 
voluntate).  Of  course  this  intention  would  be  manifested  in  some 
way  or  other  ;  but  it  was  the  formation,  not  the  expression,  of  the 
intention  that  constituted  the  entrance  on  the  inheritance.  Pro- 
perly speaking,  one  person  could  not  enter  on  an  inheritance  for 
another ;  but  there  were  necessarily  exceptions,  such  as  that  a  tutor 
might  accept  an  inheritance  in  behalf  oi  his  infant  pupil.  Noone 
could  enter  on  part  of  the  inheritance,  nor  could  he  enter  condi- 
tionally, or  for  a  certain  time.  Directly  he  did  enter,  he  was, 
under  the  law  before  Justinian,  clothed  with  the  persona  of  the 
deceased,  whom  he  represented  as  if  he  had  succeecled  immediately 
on  his  death.     (D.  xxix.  2.  54.) 
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Tit.  XX.    DE  LEGATIS. 

Post  heo  videamus  de  legatis.  We  will  now  proceed  to  treat  of 

<}us    pars  juris  extra  propositam  legacies.    This  part  of  the  law  may 

quidem  materiam  videtur :  nam  lo-  not  seem  to  fall  within  our  present 

^uimur  de  his  juris  figuris,  miibus  subject,    namely,    the  ^  discussion    of 

per  universitatem  res  nobis  adquir-  those  methods  by  which  things  are 

imtur.     Sed  cum  omnino  de  testa-  acquired  ;>erumv6m7atem;  but,  as  we 

mentis  deque  heredibus,  q[ui  testa-  have  already  spoken  of  all  points  con- 

Tnento  instituuntur,  locuti  sumus,  ceming  testaments  and  testamentary 

non  sine  causa  sequenti  loco  potest  heirs,  we  may  not  improperly  pass  to 

lisBC  juris  materia  tractarL  the  subject  of  legacies. 

Gal  ii.  191. 

A  legacy,  being  a  mode  by  which  the  property  in  one  or  more 
particular  things  is  acquired,  ought  not,  properly,  to  be  discussed 
in  the  part  of  uie  Institutes  devoted  to  the  discussion  of  the  modes 
of  acquiring  a  univeraitas  rerum. 

In  Roman  law  a  legacy  was  that  part  of  the  inheritance  which 
the  heir  is  enjoined  to  pay  or  give  over  to  a  third  person — Lega- 
turn  quod  legia  modo,  id  est  imperative,  testamento  relinquitur, 
•(Ulp.  Reg.  24.  1.)  Without  an  heir  there  could  be  no  legacy ; 
and  therefore,  if  no  instituted  heir  entered  on  the  inheritence, 
the  gift  of  the  legacy  was  useless.  The  term  was  never  applied, 
as  in  English  law,  to  a  direct  bequest. 

1.  Legatum  itaque  est  donatio  1.  A  legacy  is  a  kind  of  gift  left  by 
^usedam  a  defuncto  relicta.                   a  deceased  person. 

D.  zzzi.  36. 

2.  Sed  olim  quidem  erant  lent-  2.  Formerly,  there  were  four  kinds 
torum  genera  quattuor:  per  vindi-  of  legacies,  namely,  per  vindicaf?OM€m, 
<^ationem,  per  damnationem,  sinendi  per  damnationem,  sinendi  modo,  and 
modo,  per  prseceptionem :  et  certa  per  prasceptionem.  There  was  a  cer- 
qusdam  verba  cuique  generi  lega-  tain  form  of  words  proper  to  each  of 
torum  adsignata  erant,  per  qusB  these,  by  which  tney  were  distin- 
singula  genera  legatorum  signinca-  guished  one  from  another.  But  these 
bantur.  Sed  ex  constitutionibus  solemn  forms  have  been  wholly  snp- 
divorum  principum  sollenmitas  hu-  pressed  by  imperial  constitutions.  We 
jusmodi  verborum  penitus  sublata  also,  desirous  of  giving  respect  to  the 
est.  Nostra  autem  constitutio,  wishes  of  deceased  persons,  and  re- 
quam  cum  magna  fecimus  lucubra-  garding  their  intentions  more  than 
tione,  defunctorum  voluntates  vali-  their  words,  have,  by  a  constitution 
diores  esse  cupientes  et  non  verbis  composed  with  great  study,  enacted 
sed  voluntatibus  eorum  faventes,  that  the  nature  of  all  legacies  shall  be 
disposuit,  ut  omnibus  legatis  una  the  same,  and  that  legatees,  whatever 
sit  natura  et,  quibuscumque  verbis  may  be  the  words  employed  in  the 
aliquid  dereHctum  sit,  liceat  lega-  testament,  may  sue  for  what  is  left 
iiariis  id  persequi  non  solum  per  them,  not  only  by  a  personal,  but  by 
actiones  personales,  sed  etiam  per  a  real,  or  an  hypothecary  action.  The 
in  rem  et  per  hypothecariam  :  cujus  well-weighed  scheme  of  this  constitu- 
constitutionis  perpensum  modum  ex  tion  may  be  easily  seen  by  a  perusal 
ipsius  tenore  perfectissime  accipere  of  its  dispositions. 

possibile  est. 

Gai.  ii.  192-223 ;  C.  vi.  37.  21 ;  C.  vk  43.  L 
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Per  vindicationem.  The  formula  in  this  species  of  legacy  ran 
thus :  *  Hominem  Stichum  do  lego*  or  *  do' ;  or  *  capito  aumito, 
sibi  habeto*.  The  legacy  was  said  to  be  per  vindicationem, because, 
immediately  on  the  heir  entering  on  the  inheritance,  the  subject 
of  the  legacy  became  the  property  of  the  legatee  ex  jure  Quiritium, 
who  could  accordingly  claim  it  by  vindicatio.  The  testator  could 
only  give,  in  this  way,  things  of  which  he  had  the  dominium  ex 
jure  Quiritium,,  both  at  the  time  of  making  the  testament  and 
of  his  death ;  excepting  that  such  dominium  at  the  time  of  death 
alone  was  sufficient  when  the  subject  of  the  legacy  was  anything 
appreciable  by  weight,  number,  or  measure,  as  wine,  oil,  money, 
&c.     (Gai.  ii.  193-200.) 

Per  damnationem.  The  formula  ran  thus :  *  Heres  meua  dam- 
nas  esto  dare  * ;  or  *  Dato,  facito,  heredem  meum  da/re  ixibeo  \  The 
legatee  did  not,  by  this  legacy,  become  proprietor  of  the  subject 
of  the  legacy;  but  he  had  a  personal  action  against  the  heir 
to  compel  him  to  give  {doA^e),  to  procure  {prceatare),  or  to  do 
(facere),  that  which  the  terms  of  the  legacy  directed.  Anything 
<50uld  be  given  by  this  legacy  that  could  become  the  subject  of 
An  obligation,  whether  the  property  of  the  testator,  the  heir,  or 
any  one  else.  The  rights  it  gave  were,  therefore,  said  to  be  the 
optimum  ju8  legati.    (Ulp.  Reg,  24.  11.)    (Gai.  il  200-208.) 

Sinendi  modo.  The  formula  of  this  kind  of  legacy  was :  *  Herea 
-m^us  damnas  esto  ainere  Lucium  Titium  aumere  illam,  rem  aibi- 
que  habere  \  (Ulp.  Reg.  xxiv.  5.)  The  heir  is  to  allow  the  legatee 
to  take  the  thing  given.  This  form,  then,  was  applicable  to  any- 
thing that  belonged  to  the  testator  or  to  the  heir,  but  not  to  any- 
thing belonging  to  a  third  person.  The  legatee  did  not  become 
the  owner  of  the  thing  given  until  he  took  possession.  If  the  heir 
refused  to  allow  the  legatee  to  take  possession,  the  legatee  might 
compel  him  to  do  so  by  the  personal  action  termed  *  Qmcquid  here- 
dem, ex  teatam^ento  dare  facere  oporteV.    (Gal  ii.  209-215.) 

Per  pr(jeceptionem.  The  formula  ran :  *  Luciua  Tiiiua  illam 
rem  prcecipito  *  (i.e.  take  beforehand).  The  proper  application  of 
this  form  was  to  a  gift,  made  to  one  already  instituted  co-heir,  of 
some  part  of  the  inheritance  which  he  was  to  take  as  legatee  before 
receiving  his  share  as  heir.  The  heir  could  enforce  his  claim  to 
this  something  beyond  Ins  share  by  the  action  termed  judicium 
familice  erdacundcByie.  for  having  the  inheritance  portioned  out 
by  a  judge,  who  assigned  the  thing  given  by  the  legacy  to  the  heir 
as  legatee.  It  was  only  by  a  mistake  in  language  that  this  form 
was  applied  to  a  gift  to  a  person  not  an  heir,  and  to  a  gift  of  some- 
thing not  forming  part  of  the  inheritance ;  but  a  gift  made  in  this 
form  to  a  person  not  heir  was  not  void  ;  for  the  aenatuaconsultum 
NerOnianum,  about  a.d.  60,  made  every  such  legacy  valid  as  a  legacy 
per  damn/ztionem.  Gains  mentions  that  the  rroculians  attempted 
to  get  over  the  difficulty  where  the  word  prcecipito  was  used  to 
give  a  legacy  to  a  person  not  heir,  by  reading  'prcecipito*  as 
*  capito ' ;  and  this  construction  was  apparently  confirmed  by  a 
<x)iistitution  of  Hadrian.    (Gal  ii.  216-222.) 


224  LIB.  II.    TIT.  XX. 

Under  the  imperial  legislation  the  value  attached  to  these /or- 
mulce  was  gradually  lessened.  By  the  senatusconaultum  Nero- 
nianum  it  was  enacted  that  any  legacy  given  in  a  form  of  words 
not  suited  to  the  gift  intended  should  be  as  valid  as  one  given  in 
the  form  most  favourable  to  the  legatee ;  *  ut  quod  rainua  aptis 
verbis  legatum  eat  perinde  ait  ac  a%  optimo  jure  legatum  eaaet'. 
(Ulp.  Reg.  24.  11 ;  Gai.  ii  197.  218.)  The  formulae  remained, 
but  a  mistake  in  their  use  could  no  longer  injure  the  legatee ;  and 
in  every  case  the  legacy,  however  expressed,  had  the  effect  of  & 
legacy  given  per  damnationem.  In  a.d.  342  a  constitution  of 
Constantius  and  Constans  abolished  the  use  oiformulce  in  all  legal 
acts.  (C.  ii.  58.  1.)  The  division  of  legacies  still  theoretically 
remained,  but  the  appropriate  forrrtulce  were  no  longer  in  use. 
Finally  Justinian,  as  we  see  in  the  text,  enacted  that  all  legacies 
should  be  of  the  same  nature,  and  that  the  legatee  might  enforce 
the  legacy  by  personal,  real,  or  hypothecary  actions,  according  to 
the  nature  of  the  gift. 

3.  Sed  non  naqne  ad  earn  con-  3.  We  have  not,  however,  jndged 

Btitutionem  standum  esse  existdma-  it  expedient  to  confine  ourselves  within 

vimns.    Com  enim  antiquitatem  in-  the  limits  of  this  constitution  ;   for, 

venimus  legata  quidem  stricte  con-  observing  that  the  ancients  confined 

cludentem,    fideicommissis    autem,  legacies  within  strict  rules,  but  ac- 

quse  ex  voluntate  magis  descende-  corded  a  greater  latitude  to  fideicom- 

bant  defiinctorum,  pinguiorem  natu-  missa  as  arising  more  inmiediately  from 

ram  indulgentem,  necessarium  esse  the  wishes  of  the  deceased,  we  have 

duximus    onmia    legata    fideicom-  thought  it  necessary  to  make  all  lega- 

missis  exsequare  ut  nulla  sit  inter  cies  equal  to  fideicommissa,  so  that  no 

ea  differentia,  sed  quod  deest  lega-  difference  may  remain  between  them, 

tis,  hoc  repleatur  ex  natura  fidei-  Whatever  is  wanting  to  legacies  they 

conmiissorum  et,  si  quid  amplius  will  borrow  from  fideicommissa^  and 

est  in  legatis,  per  hoc  crescat  ndei-  communicate  to  them  any  superiority 

conmiissi  natura.     Sed  ne  in  primis  they    themselves    may    have.       But, 

legum   cunabulis  permixte   de   his  that  we  may  not  raise  difficulties,  and 

exponendo  studiosis  adulescentibus  perplex  the  minds  of  young  persons  at 

quandam    introducamus    difficulta-  their  entrance  upon  ihe  study  of  the 

tem,  operas  pretium  esse  duximus,  law,  by  explaining  these  two  subjects 

interim  separatim  prius  de  legatis  jointly,  we  have  thought  it  worth  while 

et  postea  de  fideicommissis  tractare,  to  treat  separately,  first  of  legacies  and 

ut  natura  utriusque  juris  cognita,  then  of  fideicommissUf  that,  the  nature 

facile  possint  permixtionem  eorum  of  each  being  known,  the  student,  thus 

eruditi    suptilioribus  auribus  acci-  prepared,  may  xmdersteuid  them  with 

pere.  keener  appreciation  when  mixed  up 

the  one  with  the  other. 

C.  vi  43.  2. 

All  that  remained,  after  the  changes  noticed  in  the  text,  to 
distinguish  legacies  homfideicommiaaa,  was  the  general  character 
of  the  expressions  used.  If  they  were  imperative,  the  gift  was  a 
legacy :  if  they  assumed  the  form  of  a  request,  and  were  given 
precative,  they  vftT^fideicorriTniaaa,  If  a  gift  was  in  form  impera- 
tive, but  it  was  not  valid  as  a  legacy,  it  was  valid  as  a  fideicom- 
miaaum.  If  such  a  gift  could  be  valid  as  a  legacy,  it  was  of  course 
regarded  as  a  legacy,  and  not  as  a  fideicommiaaum. 
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A  difference  still  remained  with  respect  to  the  gifts  of  liberty 
to  a  slave.  (Vid.  Tit.  24.  2.)  A'  direct  legacy  of  liberty  mado 
the  slave  the  libertua  of  the  testator;  a  gift  of  liberty  by  a 
fideicommissum  made  the  slave  the  libertua  of  the  fideicom- 
missarius, 

4.  Non  solum  autem  testatoris  4.  A  testator  may  not  only  give  as 

vel  hcredis  res,  sed  et  aliena  legari  a  legacy  his  own  property,  or  that  of 
potest:  ita  ut  heres  cogatur  redi-  his  heir,  but  also  the  property  of 
mere  eam  et  prsDstare  vel,  si  non  others.  The  heir  is  then  obliged  either 
potest  redimere,  sestimationem  ejus  to  purchase  and  deliver  it,  or,  if  it 
dare.  Sed  si  talis  res  sit,  cujus  non  ccumot  be  bought,  to  give  its  value. 
est  commercium,  neo  sestimatio  ejus  But,  if  the  thing  given  is  not  in  its 
debetur,  sicuti  si  campum  Martium  nature  a  subject  of  commerce,  or  pur- 
vel  basilicam  vel  templa  vel  quae  chasable,  the  heir  is  not  bound  to  pay 
publico  Usui  destinata  sunt,  legav-  the  value  to  the  legatee  ;  as  if  a  man 
erit ;  nam  niillius  momenti  lega-  should  bequeath  the  Campus  Martins, 
turn  est.  Quod  autem  diximus,  a  basilica,  temples,  or  any  of  the 
alienam  rem  posse  legari,  ita  intel-  things  appropriated  to  public  purposes: 
legendum  est,  si  defunctus  sciebat,  for  such  a  legacy  is  of  no  effect.  But 
alionam  rem  esse,  non  et  si  ignora-  when  we  say  that  a  testator  may  give 
bat ;  f orsitan  enim,  si  scisset  alienam,  the  goods  of  another  as  a  legacy,  we 
non  legasset :  et  ita  divus  Pius  re-  must  be  understood  to  mean,  that  this 
scripsit.  Et  verius  est,  ipsum  qui  can  only  be  done  if  the  deceased  knew 
agit,  id  est  legatarium,  probare  that  what  he  bequeathed  belonged  to 
oportere,  scisse  alienam  rem  legare  another,  and  not  if  he  was  ignorant 
defunctima,  non  heredem  probare  of  it;  since,  if  he  had  known  it,  he 
oportere,  ignorasse  alienam,  quia  would  not  perhaps  have  left  such  a 
semper  necessitas  proband!  incum-  legacy.  To  this  effect  is  a  rescript  of 
bit  illi,  qui  agit.  the  Emperor  Antoninus.    It  is  also  the 

better  opinion  that  it  is  incumbent  upon 
the  plamtifi^  that  is,  the  legatee,  to 
prove  that  the  deceased  knew  that 
what  he  left  belonged  to  another,  not 
upon  the  heir  to  prove  that  the  de- 
ceased did  not  know  it ;  for  the  burden 
of  proof  always  lies  upon  the  person 
who  brings  the  action. 

Gai.  iL  202;  D.  xxx.  39.  7-10;  D.  xxxL  67.  8 ;  C.  vi.  37.  10 ;  D.  xxiL  3.  21. 

A  basilica  was  a  building  which  was  used  as  a  court  of  law, 
and  also  as  a  resort  of  merchants  and  men  of  business. 

There  are  some  exceptions  to  the  rule  as  to  the  burden  of  proof ; 
e.g.  in  some  cases  where  the  plaintiff*  is  a  minor  or  a  woman.  (D. 
xxii.  3.  25.  1.)  Thus  in  the  action  of  a  pupil  against  a  magistrate 
(Bk.  i.  Tit.  24.  2),  the  burden  of  proof  lies  on  the  magistrate. 
(D.  xxvii.  8.  1.  13.) 


5.  Sed  et  si  rem  obligatam  cre- 
ditori  aliquis  legaverit,  necesse  habet 
heres  luere.  Et  hoc  quoque  casu 
idem  placet,  quod  in  re  aliena,  ut 
ita  demum  luere  necesse  habeat 
heres,  si  sciebat  defunctus,  rem 
obligatam  esse :  et  ita  divi  Severus 
et  Antoninus  rescripsenmt.  Si 
tamen  defunctus  voluit  legatarium 


6.  If  a  testator  gives  as  a  legacy 
anything  in  pledge  to  a  creditor,  the 
heir  is  bound  to  redeem  it.  But  in 
this  case,  as  in  that  of  the  property  of 
another,  the  heir  is  not  bound  to  re- 
deem it,  unless  the  deceased  knew  that 
the  thing  was  pledged ;  and  this  the 
Emperors  Severus  and  Antoninus  have 
decided  by  a  rescript.    But  when  it 

Q 
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luere  et  hoc  expressit,  non  debet  has  been  the  wish  of  the  deceased  that 
heres  earn  luere.  the  legatee  should  redeem  the  thing, 

and  he  has  expressly  said  so,  the  heir 
is  not  bound  to  redeem  it. 
D.  xzz.  67. 

6.  Si  res  aliena  legata  fuerit  et  6.  If  a  thing  belonging  to  another 

ejus,  yivo  testatore,'  legatarius  do-  is  given  as  a  legacy,  and  becomes  the 
minus  faotus  fuerit,  si  quidem  ex  property  of  the  legatee  in  the  lifetime 
causa  emptionis, .  ex  testamento  of  the  testator,  then,  if  it  becomes  so 
actione  pretium  consequi  potest :  si  by  purchase,  the  legatee  may  recover 
vero  ex  causa  lucrativa,  veluti  ex  the  value  by  an  action  founded  on  the 
donatione  vel  ex  alia  simili  causa,  testament ;  but  if  the  legatee  obtained 
agere  non  potest.  Nam  traditum  it  by  any  way  of  clear  gain  to  him,  bjb 
est,  duas  lucrativas  causas  in  eun-  by  gift,  or  any  similar  mode,  he  cannot 
dem  hominem  et  in  eandem  rem  bring  such  an  action,  for  it  is  a  received 
concurrere  non  posse.  Hac  ratione  rule,  that  two  modes  of  acquiring,  each 
si  ex  duobus  testamentis  eadem  res  being  one  of  clear  gain,  can  never  meet 
eidem  debeatur,  interest,  utrum  in  the  same  person  with  regard  to  the 
rem  an  sestimationem  ex  testamento  same  thing.  If,  therefore,  the  same 
oonsecutuB  est:  nam  si  rem,  agere  thing  be  given  by  two  testaments  to 
non  potest,  quia  habet  eam  ex  causa  the  same  person,  it  makes  a  difference, 
lucrativa,  si  sstimationem,  agere  whether  the  legatee  has  obtained  the 
potest  thing  itself,  or  the  value  of  it,  under  the 

first,  for,  if  he  has  already  received  the 
thing  itself,  h^  cannot  bring  an  action, 
since  he  has  received  it  by  a  mode  of 
dear  gain  to  him ;  but,  if  he  hsjs  received 
the  value  only,  he  may  bring  an  action. 

D.  XXX.  108  ;  D.  xliv.  7. 17  ;  D.  xxx.  34.  2. 


It  may  be  observed,  that  if  a  person  acquired  the  subject  of  a 
legacy  by  a  catisa  lucrativa  during  the  lifetime  of  the  testator,  and 
the  legacy  was  made,  not  in  his  own  favour  directly,  but  was  given 
to  his  slave,  or  a  descendant  in  his  power,  he  could  recover  the 
value  of  the  thing  given  from  the  heir.  In  such  a  case  the  two 
causoB  lucrativa^  were  not  considered  so  to  unite  in  one  person  as 
to  violate  the  general  rule,  although,  in  fact,  the  result  was  the 
same  as  if  the  rule  had  been  directly  violated.     (D.  xxx.  108.) 

In  the  beginning  of  this  paragraph  it  is  said  that  if  the  legatee 
acquired  the  thing  during  the  lifetime  of  the  testator  by  a  causa 
lucrativa,  he  could  not  regain  it  or  its  value  by  an  action.  The 
vivo  testatore  is  merely  an  example ;  it  would  be  the  same  if  the 
legatee  acquired  the  thing  by  a  causa  lucrativa  at  any  time  before 
receiving  it  by  way  of  legacy.  Another  instance  of  the  principle 
is  given  m  the  ninth  paragraph. 

7.  Ea  quoque  res,  qusB  in  rerum  7.  A  thing  not  in  existence,  but 
natura  non  est,  si  modo  futura  est,  which  one  day  will  be  in  existence, 
recte  legatur,  veluti  fructus,  qui  in  may  be  properly  given  as  a  legacy,  as, 
illo  fundo  nati  erunt,  aut  quod  ex  for  instance,  the  fruits  which  shall 
ilia  ancilla  natum  erit*  grow  on  such  a  farm,  or  the  child  which 

shall  be  bom  of  such  a  slave. 
Gai.  ii.  203. 

8.  Si  eadem  res  duobus  legata  8.  If  the  same  thing  is  given  as  a 
sit  sive  conjimctim  sive  disjunctim,  legacy  to  two  persons,  either  conjointly 
ei  ambo  perveniant  ad  legatum,  scin-  or  separately,  and  both  take  the  legacy, 
ditur  inter  eos  legatum  :  si  alter  de-  it  is  divided  between  them.     But  if 
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ficiat,  quia  aut  spreverit  legatum  aut  either  of  the  legatees  fails  to  take  it 
vivo  testatore  decesserit  aut  alio  either  from  refusing  it  or  from  dying 
quolihet  modo  defecerit,  totum  ad  in  the  lifetime  of  the  testator,  or  from 
collegatarium  pertinet.  Conjunctim  any  other  reason,  the  whole  goes  to  his 
autem  legatur,  veluti  si  ^uis  dicat  oo-legatee.  A  legacy  is  given  conjointly, 
'  Titio  et  Seio  hominem  Stichum  do  if  a  testator  says,  *  I  give  as  a  legacy  my 
le^o ' :  disjunctim  ita  *  Titio  hominem  slave  Stichus  to  Titius  and  Seius ' :  but 
Stichum  do  lego,  Seio  Stichum  do  separately,  if  he  says/ 1  give  as  a  legacy 
lego '.  Sed  et  si  expresserit  *  eundem  my  slave  Stichus  to  Titius ;  I  give  as  a 
homine^l  Stichum,*  sequ^  disjunctim  legacy  my  slave  Stichus  to  Seius'.  And 
legatum  intellegitur.  even  if  the  testator  says,  that  he  gives 

the  same  slave  Stichus,  yet  the  legacy 
is  still  taken  to  be  given  separately. 
Gal  u.  199. 

A  legacy  might  be  void  originally,  when  it  was  said  to  be  taken 
pro  non  scripto,  i.e.  as  if  it  had  never  been  inserted ;  or  it  might 
be  valid  originally,  and  yet  before  the  rights  of  the  legatee  were 
fixed  (i.e.  to  use  the  technical  term  (see  note  on  paragr.  20),  before 
the  dies  cedens)  the  legatee  might  die,  or  refuse  the  legacy,  or  be- 
come incapable  to  take,  when  the  legacy  was  called  irritwm  or 
destitutum  ;  or  the  rights  of  the  legatee  might  be  fixed,  but  before 
the  legacy  was  actually  delivered  over  to  him,  it  might  be  taken 
away  from  him  on  account  of  something  rendering  him  unworthy 
to  receive  it ;  the  legacy  was  then  called  ereptitiura  (quce  ut  in- 
dignis  eripiuntur).  If  there  were  no  co-legatees,  the  legacy,  if 
ereptitiura,  went  to  the  Jiscns ;  in  the  two  other  cases  the  failure 
of  the  legacy  was  for  the  benefit  of  the  heir.  The  legacies  were 
burdens  with  which  he  might  have  been,  but  was  not,  charged. 

But  if  there  was  a  co-legatee  the  case  was  different.  Co-legatees 
might  be  created,  according  to  a  division  made  by  Paulus  (D.  1. 16. 
142),  re,  re  et  verbis,  or  verbis ;  re  being  equivalent  to  the  disjunc- 
tim of  the  text,  when  the  same  gift  was  made  separately  to  two  or 
more  persons ;  re  et  verbis,  equivalent  to  the  conjunctim  of  the 
text,  when  the  same  thing  was  given  at  once  to  two  or  more ;  and 
verbis,  in  which  the  joint  legacy  was  only  apparent,  the  gift  being 
made  at  once  to  two  of  more,  but  their  respective  shares  being 
assigned  them,  as  *  lego  Titio  et  Seio  ex  cequis  pa/rtibus  \ 

The  rights  of  co-legatees  were  very  different  at  different  periods 
of  Roman  law.  I.  Originally  the  interest  of  the  co-legatee  was 
determined  by  the  formula  under  which  the  legacy  was  given.  If  it 
was  per  vindicationem,  the  right  to  the  property  in  the  whole  thing 
given  passed  to  each  legatee.  They  had  to  divide  it  between  them, 
but  each  had  a  right,  as  against  the  heir,  to  claim  the  whole.  If  one 
of  them  failed  to  take,  the  whole  passed  to  the  other.  (Gai.  ii.  199.) 
If  it  was  given 2)er  damnationem,  no  right  to  the  property  passed, 
but  each  legatee  was  a  creditor  of  the  heir  in  respect  of  the  thing 
given,  and  a  difference  was  made  according  as  the  thing  was  given 
conjunctim  or  ditijunctim.  In  the  former  case,  each  of  the  co- 
legatees,  if  there  were  two,  was  entitled  to  half  only,  and  if  either 
could  not  take,  his  half  remained  in  the  inheritance  for  the  benefit 

of  the  heir.     If  the  legacy  was  given  disjunctim,  then  each  had  a 

q2 
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claim  against  the  heir  for  the  whole,  and  if  one  got  the  thing  fi'om 
the  heir,  the  other  could  get  its  value.  (Gai.  ii.  205.)  If  the  legacy 
was  given  ainendi  modo,  and  conju7ictim,  each  could  take  a  half 
only.  If  given  disjvmctira,  according  to  some  it  was  as  if  given  jjer 
damnationem ;  according  to  others,  if  the  heir  allowed  either  co- 
legatee  to  take  the  thing,  he  had  done  his  duty,  and  the  co-legatee 
got  nothing.  (Gai.  ii.  215.)  If  the  legacy  was  given  per  prce- 
ceptionem,  the  effect  as  between  co-legatees  Was  the  same  as  in  the 
case  of  legacies  given  per  vindicaiionevi.     (Gai.  ii.  223.) 

n.  The  lex  Julia  de  maritandia  ordinihua  (b.c.  13)  and  the  lex 
Papia  Poppuea  (a.d.  9),  which  are  usually  spoken  of  as  one  law, 
lex  JvZia  et  Papia,  introduced  great  changes  in  testamentary  law ; 
the  former  to  prevent  unequal  marriages,  as  of  a  senator  with  a 
liberta,SLnd  the  latter  to  promote  marriage  and  the  birth  of  children. 
Two  classes  of  persons,  calibes  and  orbi,  were  affected  with  incapa- 
cities. They  might  be  instituted  or  have  legacies  given  them,  i.e. 
the  institution  or  gift  was  not  void,  but  the  benefit  derivable  from 
it  was  taken  away  from  them  and  givento  some  one  else.  By  cceleha 
was  meant  a  man  between  the  ages  of  twenty  and  sixty,  or  a  woman 
between  the  ages  of  twenty  and  fifty,  who  had  not  been  married  or 
was  a  widower  or  widow.  (UhP.Reg.  16.1.)  Men  had  a  hundred  days 
from  the  death  of  the  testator  in  which  they  might  marry,  and  thus 
avoid  the  penalties  attaching  to  celibacy,  and  women  were  allowed 
two  years  from  the  death  of  a  husband,  and  eighteen  months  from 
the  time  of  divorce,  in  which  to  remarry.  (Ulp.  Reg.  14.  and  17. 1.) 
By  orbus  was  meant  a  man  between  twenty-five  and  sixty,  and  a 
woman  between  twenty  and  fifty,  who  had  not  a  child  living  at  the 
time  of  the  accrual  of  the  right  to  take  under  the  testament.  Adop- 
tive children  could  not  be  coimted,  a  aenatuaconaultum  having  been 
passed  to  exclude  them.  The  lez  Papia  fixed  the  time  of  accrual 
of  rights  under  a  testament,  the  diea  cedena,  as  it  was  technically 
termed,  at  the  date  of  the  opening  of  the  testament,  instead  of  the 
date  of  the  testator's  death,  which  had  previously  been  the  legal  date. 

The  cwleha  lost  all,  and  the  orbua  one-half,  of  what  was  given 
him,  and  this  lapsed  portion  (caducum,  vchtti  ceciderii  ab  eo,  Ulp. 
Reg.  17.  1)  was  given  to  some  one  else.  These  caduca  produced 
by  the  ix*.rson  to  whom  they  were  given  not  being  capable  of  taking 
them  were  not  the  only  interests  dealt  with  by  the  lex  Papia.  If 
a  gift  was  originally  invalid,  as  if  it  was  given  to  a  person  already 
dead  at  the  date  when  the  testament  was  made,  the  gift  was  looked 
on  as  if  it  had  never  been  made  at  all,  pro  nion  acrijdo.  With  such 
gifts  the  lex  Papia  had  nothing  to  do.  But  a  gift  might  have  been 
valid  originally  and  then  become  invalid,  as  il',  e.g.,  it  had  been 
given  to  a  person  who  died  after  the  making  of  the  te.stament  and 
before  the  <leath  of  the  testator.  The  old  law  prescribed  how  they 
should  be  treated,  and  gave  them  by  acei-nal  to  0()-heii\s  if  given  to 
an  heir,  or  allowed  them  to  fall  in  as  part  of  the  inheritance  if  given 
to  a  legatee.  Such  vaciint  tlungs,  however,  were  afieeted  by  the 
lex  Papia.    They  were  said  to  be  in  cauaa  caduci ;  and  the  caduca 
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and  the  things  in  causa  caduci  devolved  together  to  those  who 
had  the  jus  cadiica  vindicandi. 

In  the  lirst  place  there  were  certain  excepted  persons,  among 
others  cognates  of  the  testator  up  to  the  sixth  degree  (Ulp.  Reg. 
16.  1),  who  were  not  affected  by  the  lex  Papia  at  all.  They  lost 
nothing  if  they  were  ccelibes  or  orbi ;  they  were  said  to  be  solidi 
capaceSy  capable  of  taking  all  the  testament  gave  them.  But  they 
did  not  take  caduca  under  the  special  provisions  of  the  lex  Papia ; 
therefore  if  not  patres  they  could  only  get  cadtuca  by  being  made 
substituted  heira  (See  note  on  Title  15.)  Ascendants  and  descend- 
ants up  to  the  third  degree  had  greater  privileges.  They  were 
solidi  capaces,  losing  nothing  by  being  ccelibes  or  orbi ;  they 
could  themselves  take  caduca  under  the  Ux  Papia ;  and  they 
had,  moreover,  the  jus  antiquum,  enjoying  the  rights  of  accrual 
of  the  old  law.     (Ulp.  Reg.  18.) 

Apart  from  them  it  was  the  patres  (i.e.  persons  having  a  hus- 
band or  wife  and  one  child  living),  mentioned  in  the  testament, 
who  took  the  caduca  and  the  things  in  causa  caduci,  legatees 
taking  before  heirs.  If  there  were  no  persons  answering  to  this 
description,  the  cerariv/m,  or  treasury  of  the  people,  as  opposed  to 
the  /isctts,  or  treasury  of  the  emperor,  took  them.  But  the  object 
of  the  law  was  not  to  get  money  for  the  treasury,  but  to  reward 
marriage  and  the  birth  of  children,  and  this  is  why  testators  were 
allowed  to  substitute  heirs  (who,  of  course,  unless  near  relations 
or  patres,  could  not  take)  so  as  to  prevent  the  cera/riv/m  taking. 

Where  there  were  co-legatees,  the  caduca  of  co-legatees  were 
given,  in  the  first  place,  to  co-legatees  who  were  patres  ;  but  it  was 
only  those  joined  re  et  verbis,  and  those  joined  verbis,  who  had  to 
be  considered  for  this  purpose.  For  those  joined  re  were  each  en- 
titled to  the  whole  thing,  and  so  any  one  co-legatee  capable  of  tak- 
ing was  entitled  to  the  whole  by  the  form  of  the  gift.  If  there  were 
no  co-legatees  who  w^vq  patres,  the  legacies  went  to  the  heirs  who 
were  patres.  If  there  were  none,  then  to  legatees  generally  who 
had  children.  If  none  had  children,  then  to  the  Odrariura.  (Gai. 
ii.  206,  207,  286.)  Any  legacy  given  by  the  lex  Papia  Poppcea 
might  be  refused ;  if  accepted,  it  passed  with  all  the  burdens  at- 
taching to  it.  Caduca  cum  suo  onerefiunt  (Ulp.  Reg.  17.  2.) 
By  a  constitution  of  Caracalla  (Ulp.  Reg.  17.  2),  all  caduca  were 
given  to  the  fisctus,  the  distinction  between  the  oera/rium  and  the 
fiscus  having  ceased  to  exist. 

III.  Constantine  abolished  the  law  of  incapacity  arising  from 
celibacy  and  orbital.  (C.  viii.  58.)  And  Justinian  did  away  with 
all  the  law  of  caduca  springing  out  of  the  lex  Papia  Poppcea. 
The  distinction  between  the  kinds  of  legacies  being  no  longer  in 
existence,  new  provisions  on  the  subject  were  made.  (C.  vi.  61.) 
The  right  to  bring  a  real  action  was  to  attach  to  every  legacy ;  and 
co-legatees  were  placed  in  the  position  they  would  have  occupied 
before  the  lex  Papia  Poppcea ;  but  it  was  enacted  that  in  every 
case  of  a  gift  to  a  co-legatee  failing,  an  accrual  should  take  place  to 
the  other  or  others  joined  with  him.  If  they  were  joined  re,  the  ac- 
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cnial  was  said  to  be  obligatory  on  those  conjoined  ;  but  the  burdens 
of  the  legacy  did  not  pass  with  it.  Really  there  was  no  accrual  at 
all ;  the  co-legatoes  were  in  the  same  position  as  if  the  gift  had 
only  been  made  to  one.  If  the  co-legatees  were  joined  re  et  verbis, 
the  accrual  was  voluntary,  but  the  burdens  of  the  legacy  passed 
with  it.  The  co-legatees  were  looked  upon  as  having  really  distinct 
interests,  and  therefore,  if  the  gift  to  one  failed,  the  others  had 
something  to  receive.  But,  at  the  same  time,  they  took  the  share 
they  gained,  with  all  its  burdens ;  it  might,  for  instance,  be  encum- 
bered with  &  fideicommissum.  Legatees  joined  only  verbis  were 
not,  properly  speaking,  co-legatees  at  all,  and  Justinian  does  not 
permit  any  accrual  between  them.  There  was  thus  a  clear  distinc- 
tion made  between  legacies  given  jointly  to  legatees  re  et  verbis 
and  those  given  verbis.  In  both  distinct  interests  were  in  effect 
given  to  all  the  legatees ;  but  in  the  former  case  these  interests 
were  so  united  that,  through  the  failure  of  the  legacy  of  one 
legatee,  his  interest  accrued  to  those  joined  with  him. 

If  the  rights  of  a  co-legatee  were  once  fixed,  then  even  if  he 
died  before  he  received  his  legacy,  the  accrual  on  any  failure  still 
took  place  for  his  benefit,  or  rather  that  of  his  representatives, 
and  was  said  to  be  given  to  his  pars  or  share.  (D.  vii.  1.  33.  1.) 

9.  Si  cui  fundus  aJienus  legatus  9.  If  a  testator  gives  as  a  legacy 

fuerit  et  emerit  proprietatem  de-  land  belonging  to  another,  and  the 
tracto  usufructu  et  ususfructus  ad  legatee  purchases  the  bare  ownership 
enm  pervenerit  et  postea  ex  testa-  minus  the  usufruct,  and  the  usufruct 
mento  agat,  recte  eum  agere  et  fun-  comes  to  him,  and  he  afterwards  brings 
dum  petere  Julianus  ait,  quia  usus-  an  action  under  the  testament,  Julian 
fructus  in  petitione  servitutis  locum  says  that  an  action  claiming  the  land 
optinet ;  sed  officio  judicis  contineri,  is  weU  brought,  because,  in  this  claim, 
ut  deducto  usufructu  jubeat  sestima-  the  usufruct  is  regarded  as  a  servitude 
tionem  prsBstarL  only.    But  it  is  the  duty  of  a  judge,  in 

this  case,  to  order  the  value  of  the 
property,  deducting  the  usufruct,  to  be 
paid. 
D.  XXX.  82.  2.  3  ;  D.  L  16.  26. 

A  fundus,  or  landed  estate,  is  left  by  legacy  ;  the  legatee  buys 
the  naked  ownership,  but  receives  by  a  causa  lucrativa  (this  is 
expressed  hy  pervenerit)  the  usufruct.  He  is,  of  course,  entitled 
to  receive  the  value  of  what  he  has  bought,  but  not  of  that  which 
has  already  come  to  him  by  a  causa  lucrativa.  Supposing  he 
wishes  to  recover  by  action  the  value  of  the  naked  ownership  from 
the  heir,  he  can  only  demand  exactly  that  which  was  given  him  by 
the  testament.  He  therefore  asks  for  the  fundus ;  but  i]iQ  fundus 
includes  both  the  naked  ownership  and  the  usufruct.  Will  he  not 
then  be  asking  too  much,  and  thus  fail  in  his  action  from  what 
was  termed  ]^us  petitio  f  (See  Bk.  iv.  Tit.  6.  33.)  Julian  answers 
that  he  will  not,  because  in  every  demand  of  a  fundus  the 
plaintiff  must  necessarily  ask  for  it,  subject  to  all  its  servitudes. 
Usufruct  was  a  servitude,  and  therefore,  in  demanding  th^  fundus 
from  the  heir,  he  does  not  demand  the  usufruct,  if  the  fundus  is 
subject  to  such  a  servitude. 
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10.  Sed  si  rem  legatarii  qnis  ei  10.  If  a  testator  gives  as  a  legacy 

legaverit,  inutile  let^atum  est,  quia  anything  that  ahready  belongs  to  the 

quod  proprinm  est  ipshis,  amplius  legatee,  the  legacy  is  useless ;  for  what 

ejus  fieri  non  potest :  et  licet  sdien-  is  already  the  property  of  a  legatee 

averit  earn,  non  debetur  nee  ipsa  cannot  become  more  so.  And,  although 


the  legatee  has  parted  with  the  thing 
bequeathed,  he  would  not  be  entitled 
to  receive  either  the  thing  itself  or  its 
value. 
41.2. 


ncc  flcstimatio  ejus. 


Et  licet  alienaverit  earn.  This  is  an  application  of  what  was 
called  the  rule  of  Cato,  regula  Catoniana  (perhaps  Cato  Major), 
viz.  Quod,  si  testa/menti  facti  tempore  deceasiaset  testator,  inutile 
forety  id  legatum  qtbandocv/mque  decesserit  non  valere  (D.  xxxiv. 
7.  1.  pr.),  i.e.  a  legacy  invahd  when  the  testament  was  made, 
oould  never  become  valid. 

11.  Si  quis  rem  suam  quad  alie-  11.  If  a  testator  gives  a  thing  be- 

nam  legaverit,  valet  legatum :  nam  longing  to  himself,  as  if  it  was  the 
plus  valet,  quod  in  veritate  est,  quam  property  of  another,  the  legacy  is 
quod  in  opinione.  Sed  et  si  legatarii  vaUd ;  for  its  validity  is  decided  by 
putavit,  valere  constat,  quia  exitum  what  is  the  real  state  of  the  case,  not 
voluntas  defuncti  potest  habere.  by  what  he  thinks.    And  if  the  testa- 

tor imagines  that  what  he  gives  be- 
longs already  to  the  legatee,  yet,  if  it 
does  not,  the  legacy  is  certainly  valid, 
because  the  wish  of  the  deceased  can 
thus  take  effect. 
D.  xl.  2.  4.  1. 

Quasi  alienam :  in  the  converse  case  the  legacy  is  bad  (par.  4). 
The  words  *plu8  valet  quod,*  &c.,  are  not  the  statement  of  a 
general  rule  of  law,  but  merely  of  what  happens  under  the  parti- 
cular circumstances  referred  to.  Under  otner  circumstances,  ex- 
actly the  opposite  is  laid  down.  Ulpian  says,  for  instance,  that 
a  person  thinking  himself  a  necessa/rius  heres,  but  really  not  being 
so,  could  not  repudiate  the  inheritance,  ruim  plus  est  in  opinione 
quam  in  veritate.     (D.  xxix.  2.  16.) 


12.  Si  rem  suam  legaverit  testa- 
tor posteaque  earn  alienaverit,  Gel- 
sus  existimat,  si  non  adimendi  animo 
vendidit,  nihilo  minus  deberi,  idque 
divi  SeveruB  et  Antoninus  rescrip- 
serunt.  lidem  rescripserunt,  eum, 
qui  post  testamentum  factum  prsedia, 
qusB*  legata  erant,  pignori  dedit, 
ademisse  legatmn  non  videri  et  ideo 
legatarium  ciun  herede  agere  posse, 
ut  preBdia  a  creditore  luantur.  Si 
vero  quis  partem  rei  legatsB  alien- 
averit, pars,  qu8B  non  est  aUenata, 
omnimoido  debetur,  pars  autem  ali- 
enata  ita  debetur,  si  non  adimendi 
animo  alienata  sit. 


12.  If  a  testator  gives  his  own  pro- 
perty as  a  legacy,  and  afterwards 
aUenates  it,  it  is  the  opinion  of  Celsus 
that  the  legatee  is  entitled  to  the 
legacy,  if  the  testator  did  not  sell 
with  an  intention  to  revoke  the  le- 
gacy. The  Emperors  Severus  and 
Antoninus  have  pubhshed  a  rescript  to 
this  effect.  And  they  have  also  decided 
by  rescript,  that  if  any  person,  after 
making  his  testament,  pledges  inomove- 
ables  which  he  has  given  as  a  legacy, 
he  is  not  to  be  taken  to  have  thereby 
revoked  the  legacy ;  and  that  the  le- 
gatee may,  by  bringing  an  action 
against  the  heir,  compel  lum  tjp  redeem 
the  property.  If,  again,  a  part  of  the 
thing  given  as  a  legacy  is  alienated, 
the  legatee  is  of  course  still  entitled 
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to  the  part  which  remains  tinalieii- 
ated,  but  is  entitled  to  that  which  is 
alienated  only  if  it  appears  not  to 
have  been  alienated  with  the  intention 
of  taking  away  the  legaoy. 
Gai.  iL  198 ;  D.  xxxii.  11.  12  ;  C.  vi.  37.  8 ;  D.  xxx.  8.  pr. 

Gains  informs  us  that  the  opinion  confirmed  by  Severus  and 
Antoninus  was  not  that  generally  entertained  when  he  wrote. 
When  the  legacy  was  given  pervindicationem,  it  seemed  impos- 
sible that  if  the  thing  was  alienated  the  legatee  could  take  any- 
thing ;  and  even  if  it  was  per  damnationeTn,  though  there  was 
nothing  in  the  nature  of  the  legacy  to  prevent  the  legatee  making 
a  valid  claim  (licet  ipso  jv/re  debeatur  tegatum),  it  was  considered 
that  he  might  be  repelled  by  an  exception,  because  he  would  be 
acting  against  the  wishes  of  the  deceased.     (Gai.  ii.  198.) 

13.  Si  qois  debitori  suo  Hberati-  13.  If  a  testator  gives  as  a  legacy 

onem  legaverit,  legatum  utile  est  et  to  his  debtor  a  discharge  from  his 
neque  ab  ipso  debitore  neque  ab  debt,  the  legacy  is  vaHd,  and  the  heir 
horcde  ejus  potest  heres  petere  neo  cannot  recover  the  debt  from  the 
ab  alio,  qui  heredis  loco  est :  sed  et  debtor,  his  heir,  or  any  one  in  the  place 
potest  a  debitore  conveniri,  ut  Hberet  of  his  heir.  The  debtor  may  by  action 
eum.  Potest  autem  quis  vel  ad  compel  the  heir  to  free  him  from  his 
tempus  jubere,  ne  heres  petat.  obligation.     A  man  may  also  forbid 

his  heir  to  demand  payment  of  a  debt 
during  a  certain  time. 
D.  zxxiv.  3.  pr.  and  3  ;  1).  xxxiv.  8.  1. 

The  debt  was  not  extinguished  By  the  legacy  of  liberatio. 
But  if  the  heir  sued  the  debtor,  then  the  debtor  could  repel  him 
by  the  plea  of  fraud  (exceptione  doli  mali),  and,  if  the  debtor 
wished,  he  could,  by  suing  under  the  testament,  compel  the  heir 
to  release  the  debt,  by  consent  only,  if  the  obligation  had  been 
made  in  that  manner,  by  acceptilatiOy  i.e.  by  the  heir  acknow- 
ledging the  receipt  of  the  thing  owed  (see  Bk.  iii.  Tit.  29. 1),  if  it 
had  not. 

A  discharge  from  debt  might  be  made  indirectly  by  giving  as 
a  legacy  to  the  debtor  the  chirographum,  or  bond  by  which  he 
was  bound ;  it  would  be  valid  quasi  pro  fideicorriTnisso.  (D. 
xxxiv.  3.  3.  1,  2.) 

Vel  ad  tempus.  The  effect  of  such  a  legacy  was  that  if  the 
heir  sued  the  legatee  before  the  time  had  expired,  he  could  be 
repelled  by  an  exception  of  dolus  malus. 


14.  Ex  contrario  si  debitor  cre- 
ditor! suo  quod  debet,  legaverit, 
inutile  est  legatum,  si  nihil  plus  est 
in  legato  quam  in  debito,  quia  nihil 
amplius  habet  per  legatum.  Quodsi 
in  diem  vel  sub  conoicione  debitum 
ei  pure  legaverit,  utile  est  legatum 
propter  repreesentationem.  Quodsi 
vivo  testatore  dies  venerit  aut  con- 
dicic  eztiterit,  Papinianus  schpsit, 
utile  esse  nihilo  minus  legatum, 
quia  semel  constitit.    Quod  et  ver- 


14.  Conversely,  a  legacy  given  by 
a  debtor  to  his  creditor  of  the  money 
which  he  owes  him,  is  ineffectual  if  it 
includes  nothing  more  than  the  debt 
did,  for  the  creditor  thus  receives  no 
benefit  from  the  legacy.  But  if  a 
debtor  gives  absolutely  as  a  legacy  to 
his  creditor  what  was  due  only  on  the 
expiration  of  a  term  or  on  the  accom- 
plishment of  a  condition,  the  legacy  is 
effectual,  because  it  thus  becomes  due 
before  the  debt.      Papinian  decides, 
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iim  est :  non  enim  placuit  scntentia  that  if  the  tenn  expires,  or  the  eon- 
existiinantium,  extinctuni  esse  lega-  dition  is  accomplished,  in  the  lifetime 
tiun,  quia  in  earn  causam  pervenit,  of  the  testator,  the  legacy  is  neverthe- 
a  qua  incipere  non  potest.  less  effectual,  because  it  was  once  good ; 

which  is  true.  For  we  reject  the 
opinion  that  a  legacy  once  good  after- 
wards becomes  extinct,  because  cir- 
cumstances have  arisen  which  would 
have  prevented  its  being  originally 
valid. 
D.  XXXV.  2.  1.  10  ;1).  xxxv.  2.5;  D.  xxxL  82.  pr. 

15.  Sed  si  uxori  maritus  dotem  15.  If  a  man  gives  as  a  legacy  to 
legaverit,  valet  legatum,  quia  plenius  his  wife  her  dos,  the  legacy  is  valid, 
est .  legatum  quam  de  dote  actio,  for  the  legacy  is  more  beneficial  than 
Sed  si  quam  non  acceperit  dotem  the  action  she  might  maintain  for  the 
legaverit,  divi  Severus  et  Antoninus  recovery  of  her  dos.  But  if  he  be* 
rescripserunt,  si  quidem  simpliciter  queaths  to  his  wife  her  dos,  which  he 
legaverit,  inutile  esse  legatum :  si  has  never  actually  received,  the  £m- 
vero  ccrta  pecunia  vel  certum  cor-  perors  Severus  and  Antoninus  have 
pus  aut  instrumentum  dotis  in  pree-  decided  by  a  rescript,  that  if  the  dos 
Icgando  demonstrata  sunt^  valere  is  given  without  any  specification,  the 
legatum.                                           ^   .  legacy  is  void ;  but  if  in  the  terms  of 

the  gift  a  particular  sum  or  thing,  or 
a  certain  siun  mentioned  in  the  dotal 
act,  is  specified  as  to  be  received  as 
a  legacy  oef ore  it  could  be  received  as 
doSj  the  legacy  is  valid. 
D.xxxiii.  4. 1.  2,  7,  8. 

In  the  de  dote,  or,  as  it  was  otherwise  called,  the  rei  vxcoricB 
actio,  certain  delays  in  the  restitution  of  the  dowry  were  permitted ; 
and  sums  expended  for  the  improvement  of  the  property  of  the 
wife  might  be  set  off  against  the  claim.  The  legacy  had  to  be 
paid  without  delay,  and  no  set-off  was  admissible,  it  was  from  the 
dowry  being  thus  restored,  when  made  the  subject  of  a  legacy, 
sooner  than  when  the  action  was  brought,  that  the  expression  j?rcB- 
legare  dotcTn  was  used  ;  the  dos  was  given  by  legacy  (legare)  sooner 
(pr(je)  than  it  could  otherwise  be  obtained. 

By  the  words  *  certapecuniay  &c.,  is  meant  that  if  the  testator 
said,  *  I  give  to  my  wife  the  sum  she  brought  me  as  dowry,'  and 
she  had  not  brought  anything,  the  legacy  would  be  useless  ;  but  if 
he  said,  *  I  give  her  the  100  aurei  she  brought  me,'  then  the  words 
referring  to  her  having  brought  them  would  be  only  dk  falsa  demon- 
stratiOy  that  is,  an  unnecessary  particularity  of  expression,  which 
would  be  passed  over  as  if  not  written.     (C.  vi.  44.  3.) 

iTvstmmentum  dotis.  So,  if  the  testator  said,  'I  give  the 
property  mentioned  in  the  act  of  dowry,'  if  there  was  no  act  of 
dowry,  the  gift  would  be  useless  ;  but  if  he  said,  *  I  give  such  or 
such  a  particular  thing  mentioned  in  the  act  of  dowry,*  if  there  was 
no  act  of  dowry,  the  wife  would  receive  the  thing  specified,  and 
the  words, '  mentioned  in  the  act  of  dowry,'  would  be  treated  as 
superfluous. 

16.  Si  res  legata  sine  facto  here-  16.  If  a  thing  given  as  a  legacy 
dis  perierit,  legatario  decedit.  Et  perishes  without  the  act  of  the  heir, 
si  seryoB  alienus  legatus  sine  facto    the  loss  falls  upon  the  legatee.    And, 
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heredis  manmniflsas  faerit,  non  if  the  slave  of  another,  given  as  a 
tenetur  heres.  Si  vero  heredis  ser-  legacy,  should  be  manumitted  with- 
vas  legatus  fuerit  et  ipse  eum  manu-  out  the  act  of  the  heir,  the  heir  is 
miserit;  teneri  earn,  Julianus  scrip-  not  answerable.  But  if  a  testator 
sit,  nee  interest,  scierit  an  ignorav-  gives  as  a  legacy  the  slave  of  his  heir, 
erit,  a  se  legatnm  esse.  Sea  et  si  who  afterwards  manumits  that  slav^ 
alii  donaverit  servum  et  is,  cui  don-  Julian  says  that  the  heir  is  answer- 
atus  est,  eum  manumiserit,  tenetur  able,  whether  he  knew  or  not  that 
heres,  quamvis  ignoraverit,  a  se  eum  the  slave  was  given  away  from  him 
legatum  esse.  as  a  legacy.    And  it   would  be  the 

same  if  the  heir  had  made  a  present 
of  the  slave  to  any  one  who  had  en- 
franchised him:  the  heir,  though 
ignorant  of  the  legacy,  would  be  an- 
swerable. 
D.  XXX.  35 ;  D.  xxx.  112.  L 

The  manumission,  of  course,  is  good ;  it  is  the  oeatimatio  in 
respect  of  which  the  heir  is  bound. 

17.  Si  quis  ancillas  cum  suis  natis  17.  If   a   testator   bequeaths    his 
legaverit,   etiamsi    ancillsB    mortuee    female  slaves  and  their  offspring,  al- 
fuerint,  partus  legato  cedunt.    Idem     though  the  mothers  die,  the  issue  goes 
est.  si  ordinarii  servi  cum  vicariis    to  the  legatee.    And  it  is  the  same  if 
legati  fuerint,  ut,  licet  mortui  sint    ordinary  slaves  are    bequeathed    to- 
ordinarii,  tamen  vicarii  legato  ce-    gether  with  vicarial,  so  l^at  although 
dant.      Sed  si  servus  cum  peculio    the  ordinary  slaves  die  yet  the  vicanal 
fuerit    legatus,    mortuo    servo    vel    slaves  will  pass  by  virtue  of  the  gift, 
manumisso  vel  alienato,  et  peculii    But,  where  a  slave  is  bequeathed  with 
legatum  extinguitur.    Idem  est,  si    his  peculium,  and  afterwards  dies,  or  is 
fimdus  instructus  vel  cum  instru-    manumitted,  or  alienated,  the  legaov  of 
mento  legatus  fuerit :    nam  fundo    the  peculium  becomes  extinct,    ft  is 
alienato  et  instrumenti  legatum  ex-    the  same  if  the  testator  gives  as  a 
tinguitur.                                                 legacy,  land  'provided   with   instru- 
ments of  use  or  ornamenb,*  or  *  with 
its  instruments  of  culture*.     If  the 
land  is  alienated,  the  legacy  of  the 
instruments  is  extinguisned. 

D.  xxxiii.  8. 1,  2,  3,  4;  D.  xxxiiL  7.  1. 

An  ordiTtcmtLs  aervua  was  a  slave  who  had  a  special  office 
in  the  establishment,  as  cook,  barber,  baker,  &c.  The  vicarii 
were  his  attendants,  and  were  generally  reckoned  as  part  of  his 
pecuUum.  But  in  the  case  of  this  legacy,  the  law  considered 
them  as  having  an  independent  existence  (propter  dignitatem, 
hoTfiinia),  and  not  merely  as  accessories  to  the  ordinarii.  So, 
the  children  of  a  female  slave  are  not  treated  as  mere  accessories 
to  her.  (See  Tit.  1.  37.)  Had  they  been  so,  they  could  not 
have  passed  without  the  principal  to  which  they  were  attached. 

Fvmdua  instrwctua  is  land,  with  everything  on  it,  whether  for 
use  or  ornament;  fwadua  cum  instrvrniento^  land,  with  the  instru- 
ments of  its  culture  only.     (D.  xxxiiL  7.  12.  27.) 

18.  Si  grex  legatus  fuerit  post-  18.  If  a  flock  is  given  as  a  legacy, 
eaque  ad  unam  ovem  pervenerit,  and  it  is  afterwards  reduced  to  a 
quod  superfuerit,  vindicari  potest        single  sheep,  the  legatee  can  claim  by 

real  action  what  remains. 
D.  XXX.  22. 
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He  may  claim  the  remainder,  that  is  the  one  sheep  left,  although 
one  sheep  does  not  form  a  iSock. 

19.   Grege  autem   legato  etiam  19.  If    a  flook  is  given   as  a  le- 

eas  oves,  quse  post  testamcntuin  gacy,  any  sheep  that  may  be  added 
factum  gregi  adiciimtur,  legato  ce-  to  the  flook  after  the  maJdng  of  the 
dere,  Julianas  ait :  esse  enim  gregis  testament  will,  according  to  Julian, 
unum  corpus  ex  distantibus  capiti-  pass  to  the  legatee.  For  a  flock  is  one 
bus,  sicuti  sedium  unum  corpus  est  body,  consisting  of  several  different 
ex  cohserentibus  lapidibus :  eedibus  heads,  as  a  house  is  one  body,  com- 
denique  legatis,  columnas  et  mar-  posed  of  several  stones  joined  to- 
mora,  qusB  post  testamentum  factum  gether.  So,  when  a  building  is  given 
adjecta  sunt,  legato  cedere.  as  a  legacy,  anv  marble   or    pillars 

which  may  be  added  after  the  testa- 
ment is  made  will  pass  by  the  legacy. 
D  XXX.  2L 


20.  Si  peculium  legatum  fuerit,  20.  If  a  peculium  is  given  in  a 

sine  dubio  quidquid  peculio  acccdit  legacy,  it  is  certain  that  if  it  is  in* 
vel  decedit  vivo  testatore,  legatarii  creased  or  diminished  in  the  lifetime 
hicro  vel  damno  est.  Quodsi  post  of  the  testator,  it  is  so  much  gained  or 
mortem  testatoris  ante  aditam  here-  lost  to  the  legatee.  And  if  a  slave 
ditatem  servus  adquisierit,  Julianus  acquires  anything  between  the  death 
ait,  si  quidem  ipsi  manumisso  pecu-  of  the  testator  and  the  time  of  the 
lium  legatum  fuerit,  omne,  quod  heir  entering  on  the  inheritance, 
ante  aditam  hereditatem  adquisitum  Julian  makes  this  distinction :  if  it  is 
est,  legatario  cedere,  quia  dies  hujus  to  the  slave  himself  that  thepecu/tiim, 
legati  ab  adita  hereditate  cedit :  sed  together  with  his  enfranchisement,  is 
si  extraneo  peculium  legatum  fuerit,  given,  then  all  that  is  acquired  before 
non  cedere  ea  legata,  nisi  ex  re-  ikie  heir  enters  on  the  inheritance  goes 
bus  peculiaribus  auctum  fuerit.  Pe-  to  the  legatee,  for  the  right  to  such  a 
culium  autem  nisi  legatum  fuerit,  legacy  is  not  fixed  until  the  inherit- 
manumisso  non  debetur,  q^uamvis  si  ance  is  entered  on.  But  if  it  is  to  a 
vivus  manumiserit,  sufficit,  si  non  stranger  that  the  peculium  is  given, 
adimatur:  et  ita  divi  Severus  et  then  anything  so  acquired  will  not  pass 
Antoninus  rescripsenmt.  lidem  to  the  legatee,  unless  the  acquisition 
rescripserunt,  peculio  legato,  non  was  made  by  meeuos  of  something  form- 
videri  id  relictum,  ut  petitionem  ing  part  of  the  peculiu/m.  His  peeu- 
habeat  pecunise,  quam  in  rationes  lium  does  not  go  to  a  slave  mauumit- 
dominicas  impendit.  lidem  rescrip-  ted  by  testament,  unless  expressly 
serunt,  peculium  videri  legatum,  given  to  him  ;  although,  if  a  master 
cum  rationibus  redditis  liber  esse  in  his  lifetime  manumits  his  slave,  it  is 
jusBUg  est  et  ex  eo  reliquas  inferre.       enough  if  he  does  not  express^  tcike 

the  pecvXium  away  from  nim ;  and  to 
this  effect  the  Emperors  Severus  and 
Antoninus  issued  a  rescript.  They  have 
also  decided  by  rescript,  that  when  his 
peculium  is  given  as  a  legacy  to  a  slave, 
this  does  not  entitle  him  to  demand 
what  he  may  have  expended  for  the  use 
of  his  master.  The  same  emperors  have 
further  decided  by  rescript,  that  a  slave 
is  to  be  considered  to  have  had  hispeeu- 
lium  given  him  by  legacy  when  the  tes- 
tator says  he  shall  be  free  as  soon  as  he 
has  brought  in  his  accounts,  and  made 
up  any  deficiency  out  of  his  pecuLiwn, 
D.  xxxiii.  8.  8.  8 ;  D.  xxxiii.  8.  6.  4,  6  ;  D.  xxxiii  8.  8.  7  ;  D.  xv.  L  53. 

Dies  cedit, '  the  day  begins,'  and  oUea  venit,  *  the  day  is  come,' 
are  the  two  expressions  in  Roman  law  which  signify  the  vesting  or 
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fixing  of  an  interest,  and  the  interest  becoming  a  present  one. 
Cedere  diem  (says  Ulpian,  D.  1. 16.  218)  significat  incipere  deberi 
pecunia/m;  venire  diemsignificat  eum  diemveni88e,qv/) pecunia 
peti potest.  Cedit  dies  may  therefore  be  translated,  *  the  time  when 
the  right  to  the  thing  is  fixed ' ;  venit  dies,  *  the  time  when  the  thing 
may  be  demanded  *.  For  instance,  if  A  buys  a  horse  of  B,  without 
any  terms  being  attached  to  the  purchase,  the  right  of  B  in  the  pur- 
chase-money is  fixed  at  once,  and  also  he  may  at  once  demand  it, 
et  cessit  et  venit  dies.  If  A  agrees  that  the  purchase-money  shall 
be  paid  by  instalments,  then  dies  cessit,  B  has  a  fixed  interest  in 
the  money ;  but  the  dies  can  only  be  said  venisse  as  each  instal- 
ment falls  due,  and  with  regard  only  to  the  portion  becoming  due. 
If,  again,  A  only  buys  it  on  condition  that  C  will  lend  him  the 
money,  then,  until  C  has  done  so,  neque  cessit  neque  venit  dies,  B 
has  no  fixed  interest  in,  or  right  to,  the  purchase- money  until  the 
condition  is  accomplished.  With  regard  to  legacies,  the  dies  cedens, 
the  time  at  which  the  eventual  rights  of  the  legatee  were  fixed, 
was  the  day  of  the  testator's  death,  excepting  when  the  vesting  or 
fixing  of  these  rights  was  suspended  by  a  condition  in  the  testa- 
ment itself.  The  dies  veniens,  the  time  when  the  thing  given 
could  be  demanded,  was  not  till  the  heir  entered  on  the  inherit- 
ance, and  there  was  thus  some  one  of  whom  to  make  the  demand ; 
if  the  legacy  was  given  after  a  term,  or  on  a  condition,  the  de- 
mand, of  course,  could  not  be  made  (dies  non  venit)  until  the 
term  had  expired,  or  the  condition  was  fulfilled. 

An  alteration  was  made  by  the  lex  Papia  Poppcea  (a.d.  9)  in 
fixing  the  dies  cedens  at  the  day  when  the  testament  was  opened, 
not  at  that  when  the  testator  died  (see  note  to  paragr.  8) ;  but 
this  had  been  done  away  with,  and  the  old  law  was  in  force  under 
Justinian.     (C.  vi.  51.  1.  1.) 

The  legatee  had  the  thing  given  exactly  as  it  was  at  the  time 
of  the  d/ies  cedens.  He  took  it  with  all  the  gains  and  losses  that 
had  accrued  to  it  since  the  date  of  the  testators  death,  and  directly 
his  rights  were  fixed,  they  were  transmissible  to  his  heirs. 

But  if  a  testator  gave  his  liberty  to  one  of  his  slaves  as  a  legacy, ' 
there  was  in  this  case  an  exception  to  the  rule  that  the  dies  cedens 
dates  from  the  death  of  the  testator.  If  the  gift  of  liberty  was 
given  to  a  slave  as  a  legacy,  he  could  not  begin  to  acquire  for  his 
own  benefit  until  an  heir  had  entered  on  the  inheritance,  as  it  was 
requisite  there  should  be  some  one  to  free  him.  The  peculivmi, 
therefore,  if  given  to  him,  would  be  such  as  it  was  when  the  heir 
entered  on  the  inheritance  ;  while,  if  the  peculium  was  given  to  a 
stranger,  it  would  be  such  as  it  was  at  the  death  of  the  testator, 
excepting  when  the  peculiv/m  was  augmented  by  things  derived 
from  itself  (ex  rebus  peculiaribus),  as,  for  instance,  if  sheep  or 
cattle,  forming  part  of  the  peculium,  had  young. 

There  was  another  case,  that  of  personal  servitudes,  in  which 
the  dies  cedens  dated  from  the  entrance  on  the  inheritance, not  from 
the  death  of  the  testator.  These  servitudes  were  exclusively  attached 
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to  the  person  of  the  legatee,  and  as  they  were  not  transmissible  to 
his  heirs,  there  could  be  no  interest  in  them  until  the  actual  en- 
joyment of  them  was  commenced. 

When  the  master  enfranchised  his  slave  himself,  he  was  present 
to  demand  the  peculium,  and  if  he  did  not,  it  was  considered 
evident  that  he  intended  the  slave  to  keep  it.  Not  so  in  a  legacy 
of  liberty,  in  giving  which  the  master  might  so  easily  forget  the 
peculiuTti  that  some  expressions  were  required  to  show  that  he 
remembered  it,  and  wished  to  give  it  to  the  slave. 

The  terms  of  the  second  rescript  referred  to  in  the  text  are 
given  by  Ulpian.     (D.  xxxiii.  8.  6.  4.) 

21.  Tarn  autein  corporales  res  21.  ThingB  corporeal  and  incorpo- 
quam  incorporales  legari  possunt.  real  may  be  equsJly  well  given  as  a 
£t  ideo  quod  defuncto  debetur,  legacy.  Thus,  the  testator  may  give 
potest  alicui  legari,  ut  actiones  suas  a  debt  due  to  him,  and  the  heir  is  then 
heres  legatario  prsestet,  nisi  exegerit  obliged  to  use  his  actions  for  the  befte- 
vivus  testator  pecuniam :  nam  hoc  fit  of  the  legatee,  unless  the  testator 
casu  Icgatum  extinguitur.  Sed  et  in  his  lifetime  exacted  payment,  for 
tale  legatum  valet :  '  damnas  esto  in  this  case  the  legacy  would  become 
heres  domum  ilHus  reficere  '  vel  extinct.  Such  a  legacy  as  this  is  also 
*  ilium  eerc  aheno  liberare  '.  good  :  'Let my  heir  be  boimd  to  rebuild 

the  house  of  such  a  one,'  or  '  to  free 
him  from  his  debts  '. 
D.  xzx.  41.  pr. ;  D.  xxx.  39.  3,  4. 

The  legacy  of  a  debt  due  to  the  testator  was  usually  called 
legatv/m  iwminis.  (See  D.  xxx.  44.  6.)  Of  course  the  legatee 
could  sue  for  it  only  in  the  name  of  the  heir. 

22.  Si  generalitor  servus  vel  alia  22.  If  a  testator  gives  a  slave  or 
res  legctur,  clectio  legatarii  est,  nisi  anything  else  as  a  legacy,  without 
aliud  testator  dixerit.                              specifying  a  particular  dave  or  thing, 

the  choice  belongs  to  the  legatee,  un- 
less the  testator  has    expressed  the 
contrary. 
D.  xxx.  108.  2. 

The  jurists  took  care  to  lay  down,  with  respect  to  what  was 
called  a  leyatum  generis^  that  the  class  of  objects  must  not  be  one 
too  wide.  Legatum  nisi  certce  rei  sit  et  ad  certam  persona/m 
de/eratur,  nulliiis  est  Tnomenti.  (Paul.  Sent.  iii.  6.  13.)  For 
instance,  the  gift  of  *  an  animal  'would  have  seemed  rather  intended 
to  mock  than  to  benefit  the  legatee  ;  so  the  gift  of  a  house  if  the 
testator  had  no  houses,  magis  derisorium  quam  utile  legatv/m, 
(D.  xxx.  71.) 

Before  Justinian,  it  depended  on  the  formula  with  which  the 
legacy  was  given  whether  the  choice  of  the  particular  thing  to  be 
given  to  the  legatee  belonged  to  the  heir  or  the  legatee.  In  a 
legacy  per  vindicationem  it  belonged  to  the  latter ;  there  was  a 
real,  action  in  which  the  legatee  must  specify  the  particular  thing 
that  he  claims.  In  a  legacy  per  datrinationem  it  belonged 
to  the  heir ;  tluirc  was  only  a  peraonal  action  against  the  heir  as 
debtor,  and  the  debtor  might  discharge  the  obligation  in  the  way 
most  beneficial  to  himself.     (Ulp.  Rog.  24.  14.) 
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The  main  difference  between  a  legatv/m  generis  and  a  legatwm 
optionis  was  that  in  the  latter  the  legatee  could  choose  the  best 
of  the  kind  in  the  possession  of  the  testator ;  in  the  former  the 
legatee  could  not  dioose  the  best,  nor  the  heir  the  worst.  (D. 
37.) 


23.  Optionis  legatao^  id  est  nbi  23.  The  legacy  of  election,  that  is 
testator  ez  servis  suis  vel  aliis  rebus  when  a  testator  directs  his  legatee  to 
optare  legatariom  jusserat,  habebat  choose  any  one  from  among  his  slaves, 
in  se  condicionem,  et  ideo  nisi  ipse  or  any  other  class  of  things,  was  for- 
legatarius  vivus  optaverat,  ad  here-  merly  held  to  imply  a  condition,  so 
dem  legatmn  non  transmittebat.  that  if  the  legatee  in  his  lifetime  did 
Sed  ex  constitutione  nostra  et  hoc  not  make  the  election  he  did  not 
in  meliorem  statum  reformatum  est  transmit  the  legacy  to  his  heir.  But, 
et  data  est  licentia  et  heredi  lega-  by  our  constitution,  we  have  altered 
tarii  optare,  licet  vivus  legatarius  this  for  the  better,  and  the  heir  of  the 
hoc  non  fecit,  fit  diligentiore  trac-  legatee  is  now  permitted  to  elect,  al- 
tatu  habito,  et  hoc  in  nostra  con-  though  the  legatee  in  his  lifetime  has 
Aitutione  additum  est,  sive  plures  not  done  so.  And,  pursuing  the  sub- 
legatarii  eadstant,  quibus  optio  re-  ject  stiU  further,  we  have  added,  that 
licta  est,  et  dissentiant  in  corpore  if  there  are  several  legatees  to  whom 
eligendo,  sive  unius  legatarii  plures  an  option  is  left,  and  they  differ  in 
heredes,  et  inter  se  circa  optandum  their  choice,  or  if  there  are  many  heirs 
dissentiant,  alio  aliud  corpus  eligere  of  one  legatee,  and  they  cannot  agree 
cupiente,  ne  pereat  legatum  (aaod  what  to  choose,  one  choosing  one  thing 
plerique  prudentium  contra  Dene*  and  another  another  thing,  then  to 
volentiam  introducebant),  fortunam  prevent  the  legacy  becoming  ineffec- 
esse  hujus  optionis  judicem  et  sorte  tual,  which  the  generaUty  of  ancient 
esse  hoc  dinmendum,  ut,  ad  (juem  lawyers,  contrary  to  all  equity,  decided 
sors  perveniat,  illius  sententia  in  would  be  the  case,  fortune  must  be  the 
optione  prsBcellat.  arbitress  of  the  choice,  and  the  dis- 
pute must  be  decided  by  lot,  so  that 
his  choice,  to  whom  the  lot  falls,  shall 
prevail 

D.  zL  9.  3  ;  D.  xxxvi  2.  12.  8  ;  C.  vL  43.  3.  pr.  and  1. 

When  once  the  dies  cedens  had  fixed  the  rights  of  the  legatee, 
he  could  transmit  to  his  heirs  all  the  rights  he  had  himself.  To 
this  the  Roman  lawyers  considered  the  legatum  optionis  an  excep- 
tion, as  intended  to  be  personal  to  the  legatee  himself.  Justinian 
decides  that  the  exception  shall  not  exist.  (C.  vi.  43.  3.  1.)  We 
must  distinguish  the  legatwm  generis,  where  an  object,  though  an 
uncertain  one,  was  given,  from  the  legatv/m  optionis,  where  only 
the  right  to  select  an  object  was  given.  The  former  was  never 
treated  as  an  exception  to  the  general  rule  of  the  dies  cedens.  (D. 
xxxiii.  5.  19.) 

A  testator  might  also  leave  as  a  legacy  a  part,  as  e.g.  the  half, 
of  the  inheritance  (Tit.  23.  5  note) ;  but  still  the  heir  took  the 
whole  inheritance  as  heir,  and  then  had  to  divide  it  with  the  lega- 
tarius partiariuSy  although  the  legatee  was  really  not  getting  a 
particular  thing,  but  a  share  of  a  universal  succession.  (Gai.  iL 
254.) 

24.  Lcgari  autem  illis  solis  pot-  24.  A  legacy  can  be  given  to  those 
est,  cum  quibus  testamenti  factio  only,  with  whom  there  is  testamenti 
est                                                         /actio. 

D.  xlL  8.  7. 
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See  note  on  Tit.  10.  8. 

25.  Incertis  vero  personis  neque  25.  Formerly  it  was  not  permitted 
legata  neque  fideicommissa  oHm  that  either  legacies  or  fideicommissa 
relinqui  concessam  erat :  nam  nee  should  be  given  to  nncertain  persons, 
mUes  quidem  incertsB  personee  pot-  and  even  a  soldier  could  not  leave 
erat  relinquere,  ut  divus  Hadrianus  anything  to  an  imcertain  person,  as 
rescripsit.  Incerta  autem  persona  the  Emperor  Hadrian  decided  by  re- 
videbatinr,  quam  incerta  opinione  script.  By  an  uncertain  person  was 
animo  suo  testator  subiciebat,  veluti  meant  one  who  was  not  present  to 
si  quis  ita  dicat :  '  quicumque  filio  the  mind  of  the  testator  in  any  defi- 
meo  in  matriomonium  filiam  suam  nite  manner,  as  if  he  should  say : 
coUocaverit,  ei  heres  mens  ilium  *  Whoever  shall  give  his  daughter  in 
fundum  dato ' :  iUud  quoque,  quod  marriage  to  my  son,  to  him  let  my 
his  relinqnebatur,  qui  post  testa-  heir  give  such  a  piece  of  land '.  So,  li 
mentum  scriptiun  primi  consules  he  had  left  anything  to  the  persons 
designati  erunt,  seque  incertee  per-  first  appointed  consuls  after  his  testa- 
sonsB  legari  videbatur:  et  demque  ment  was  written,  this  also  would  have 
multsB  alie  hujusmodi  species  sunt,  been  a  gift  to  uncertain  persons ;  and 
Libertas  quoque  non  videoatur  posse  there  are  many  other  similar  examples. 
incertsB  persons  dari,  quia*  placebat  Freedom  likewise  could  not  be  oon- 
nominatun  servos  liberarL  Tutor  ferred  upon  an  uncertain  person,  for 
quoque  certus  dari  debebat.  Sub  it  was  necessary  that  all  slaves  should 
oerta  vero  demonstratione,  id  est  ex  be  enfranchised  by  name.  A  person 
oertis  personis  incertee  personee  recte  too  named  as  tutor  was  required  to  be 
legabatur,  veluti  *  ex  cognatis  meis,  certain.  But  a  legacy  given  with  a 
qui  nunc  simt,  si  quis  fiJiam  meam  certain  description,  that  is,  to  an  nn- 
oxorem  duxerit,  ei  heres  meus  illam  certain  person  among  a  number  of 
rem  dato  *.  Incertis  autem  personis  persons  certain,  was  valid,  as :  *  Among 
legata  vel  fideicommissa  relicta  et  my  existing  cognatij  if  any  one  shaU 
per  errorem  soluta  repeti  non  posse,  marry  my  daughter,  let  my  heir  give' 
sacris  constitutionibus  cautum  erat.  him  such  a  thing  *.    But,  if  a  legacy  or 

fideicommissum  to  imcertain  persons 
had  been  paid  by  mistake,  it  was  pro- 
vided by  the  constitutions,  that  such 
persons  could  not  be  called  on  to  re- 
fund. 

Gai.  iL  238,  239. 

Neque  Jideicommisaa.  It  was  by  a  seTiatvscoTisultuTn,  in  the 
time  of  Hadrian,  that  the  law  was  thus  settled  with  respect  to 
fideicoTriTnisaa.  (Gai.  ii.  287.)  Previously,  a  gift  by  "way  of 
fideicomTnissum  to  an  uncertain  person  had  been  valid. 

The  lex  FuHa  Caninia  (Gai.  ii.  239)  required  that  slaves 
to  whom  freedom  was  given  by  testament  should  be  expressly 
named,  jubet  nominatim  aervoe  liberari, 

26.  Postumo  quoque  aUeno  in-  26.  Formerly,  too,  a  legacy  to  a 
utihter  legabatur:  est  autem  aii-  posthumous  stranger  was  ineffectual 
enus  postumus,  qui  natus  inter  suos  A  posthumous  stranger  is  any  one  who, 
heredes  testatoris  f uturus  non  est :  on  being  bom,  would  not  be  numbered 
ideoque  ex  emancipato  filio  con-  among  the  aui  heredes  of  the  testator ; 
ceptuB  nepos  extraneus  erat  postu*  and  so  a  posthumous  grandson,  the 
mus  avo.                                                  issue  of  an  emancipated  son,  was  a 

Eosthumous  stranger  with  regard  to 
is  grandfather. 

QAh  n.  24X, 
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We  have  already  seen  (see  Tit.  13.  1)  how  the  rigour  of  this 
principle  came  to  be  modified  with  respect  to  a  posthumous  suus 
neres.  It  was  as  an  incerta  persona  that  the  posthumous  child 
was  originally  excluded  from  taking  either  as  heir  or  legatee.  (Qai. 
ii.  242.) 

27.  Sed  neo  hujasmodi  speoies  27.  These  points  have  not,  how- 

Senitus  est  sine  justa  emendatdone  ever,  been  left  without  proper  altera- 

erelicts^  cum  in  nostro  codice  con-  tion,  for  a  constitution  has  been  placed 

stitutio  posita  est,  per  quam  et  huic  in  our  code  by  which  the  law  has  been 

Saxti  medevimus  non  solum  in  here-  altered,  not  only  as  regards  inherit- 

itatibus,  sed   etiam  in  legatis  et  anoes,  but  also  as  regar(£  legacies  and 

fideicommissiB :  quod  evidenter  ex  fideicommUscL   This  alteration  will  ap- 

ipsius  constitutionis  lectione  clares-  pear  from  the  constitution  itself.     But 

cit.    Tutor  autem  neo  per  nostram  not  even  by  our  constitution  is  the  no- 

constitutionem  incertus  dari  debet,  mination  of  an  uncertain  tutor  permit- 

quia  certo  judicio   debet  quis  pro  ted,  for  it  is  incumbent  upon  every 

tutela  suae  posteritati  cavere.  father  to  take  care  that  his  posterity 

have  a  tutor  by  a  determinate  appoint- 
ment. 

C.  vL  48. 

There  was,  probably,  a  constitution  treating  of  this  subject  in- 
serted in  the  firat  Code  (see  Introd.  sec  29),  which  was  not  given 
in  the  Code  we  now  have. 

28.  Postumus  autem  alienuB  28.  Yet  a  posthumous  stranger 
heres  institui  et  antea  poterat  et  could  formerly,  and  may  now,  be  ap- 
nunc  potest,  nisi  in  utero  ejus  sit,  pointed  heir,  unless  it  appears  that  he 
quse  jure  nostra  uxor  esse  non  pot-  has  been  conceived  by  a  woman  who  by 
est.  law  could  not  have  been  married  to  his 

father. 

Gai.  ii.  242,  287 ;  D.  xxviii  2.  9.  1,  4. 

Posthumous  children,  who,  on  birth,  would  not  be  among  the 
testator's  sui  heredes  (this  is  the  meaning  of  alienus),  could  not 
be  instituted  heirs  under  the  civil  law ;  but  the  praetor  gave  them, 
if  instituted,  the  possessio  bonoruTn.  Justinian  permitted  their 
institution.     (See  Bk.  iii.  Tit.  9.  pr.) 

Niti  in  utero  ejus  sit,  that  is,  unless  the  posthumous  child 
is  the  child  of  the  testator,  and  of  a  woman  whom  the  testator 
cannot  marry. 

29.  Si  quis  in  nomine,  cogno-  29.  Although  a  testator  may  have 
mine,  prsenomine  legatarii  erraverit  mistaken  the  no  wen,  cogfnowKin,  or  jwa?- 
testator,  si  de  persona  constat,  ni-  nomen  of  a  legatee,  yet,  if  it  is  certain 
hilo  minus  valet  legatum.  Idem  in  who  is  the  person  meant,  the  legacy  is 
heredibus  servatur :  et  recte ;  nomina  valid.  The  same  holds  good  as  to 
enim  significandorum  hominum  gra-  heirs,  suid  with  reason ;  for  the  use  of 
tia  reperta  sunt,  qui  si  quolibet  alio  names  is  but  to  point  out  persons ; 
modo  intellegantur,  nihil  interest.  and,  if  they  can  be  distiugiiished  by 

any  other    method,   it   is    the    same 
thing. 

30.  Huic  proxima  est  ilia  juris  30.  Closely  akin  to  this  is  the  rule 
regula,  falsa  dcmonstratione  lega-  of  law,  that  a  legacy  is  not  rendered 
tum  non  peremi,  veluti  si  quis  ita    void  by  a  false  description.     For  in- 
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legaverit  *  Stichum  serviim  meuin  stance,  if  the  teRtator  was  to  say,  '  I 
vemam  do  lego  * :  licet  enim  non  ver-  give  as  a  legacy  Stichws  bom  my  slave ' ; 
na,  sed  emptus  sit,  si  de  servo  ta-  in  this  case,  aJthough  Stichus  was  not 
men  constat,  utile  est  legatnm.  Et  born  in  the  family,  but  bought,  yet,  if 
convenienter  si  ita  demonstraverit  it  is  certain  who  is  meant,  the  legacy 
'  Stichum  servum,  quern  a  Seio  emi,'  is  valid.  And  in  the  same  way  if  a 
Bitque  ab  alio  emptus,  utile  legatum  testator  marks  out  the  particulajr  slave 
est,  si  de  servo  constat.  in  this  way :  *  I  give  Stichus  my  slave, 

whom  I  bought  of  Seius ' ;  yet,  although 
he  was  bought  of  another,  the  legacy  is 
good,  if  no  doubt  exists  as  to  the  dave 
intended  to  be  given. 
D.  zxzv.  1.  17.  pr.  and  1. 

3L    Longe   magis    legato    falsa  3L  Much  less  is  a  legacy  rendered 

causa  non  nocet.  Yeluti  cum  ita  invalid  by  a  false  reason  being  as- 
quis  dixerit : '  Titio,  quia  absente  me  signed  for  giving  it ;  as,  if  a  testator 
negotia  mea  curavit,  Stichimi  do  says,  *  I  give  my  slave  Stichus  to  Titius, 
lego,'  vel  ita : '  Titio,  quia  patrocinio  because  he  took  care  of  my  afiGairs  in 
ejus  capitaU  crimine  liberatus  sum,  my  absence  * ;  or,  *  because  I  was  ac- 
stichum  do  lego  * :  licet  enim  neque  quitted  upon  a  capital  accusation  by 
negotia  testatoris  umquam  gessit  his  undertaking  my  defence  *.  For  al- 
Titius  neque  patrocinio  ejus  Imera-  though  Titius  has  never  taken  care 
tus  est,  legatum  tamen  valet.  Sed  of  the  afiiEurs  of  the  deceased,  and 
si  condicionaliter  enimtiata  fuerit  although  the  testator  was  never  ac- 
causa,  ahud  juris  est,  veluti  hoc  quitted  bv  means  of  Titius  defending 
modo :  '  Titio,  si  negotia  mea  cura-  him,  the  legacy  will  be  vaUd.  But  it 
vit,  fundum  do  lego  *.  is  quite  different  if  the  reason  has  been 

assigned  imder  the  form  of  a  condi- 
tion, as,  '  I  give  to  Titius  such  a  piece 
of  ground,  if  he  has  taken  care  of  my 
afiEedrs'. 
D.  XXXV.  1.  17.  2,  3. 

Ulpian  shortly  sums  up  the  law  of  this  and  the  previous  para- 
graph by  the  rule  *  Neque  ex  f aha  demonatratione,  neque  ex  falsa 
causa  legatum  infirmatur*.    (Ulp.  Reg,  24.  19.) 

Of  course  if  the  reason  for  making  the  legacy  was  so  given  as 
to  constitute  a  condition,  the  legacy  was  only  valid  if  the  condition 
had  been  accomplished. 

32.  An  servo  heredis  recte  lega-  32.  The  question  has  been  raised 

mus,  quseritur.  Et  constat,  pure  whether  a  testator  can  give  a  legacy 
inutiliter  legari  nee  quidquam  pro-  to  the  slave  of  his  heir  ;  and  it  is  evi- 
ficere,  si  vivo  testatore  de  potestate  dent  that  such  a  legacy,  if  given  abso- 
heredis  exierit,  quia  quod  inutile  lutely,  is  quite  ineffectual,  nor  is  it  at 
foret  legatum,  si  statim  post  factum  all  helped  by  the  slave  having  been 
testamentum  decessisset  testator,  freed  from  the  power  of  the  heir  in  the 
hoc  non  debet  ideo  valere,  quia  lifetime  of  the  testator;  for  a  legacy 
diutius  testator  vixerit.  Sub  con-  which  would  have  been  void  if  the 
dicione  vero  recte  legatur,  ^ut  re-  testator  had  expired  immediately  after 
quiramus,  an,  quo  tempore  dies  he  had  made  the  testament,  ought  not 
legati  cedit,  in  potestate  heredis  to  become  vaUd  merely  because  he 
non  sit.  happened  to  hve  longer.  But  a  testator 

may  give  the  legacy  to  the  slave  under 
a  condition,  and  then  we  have  to  in- 
quire whether,  at  the  time  when  the 
right  to  the  legacy  vests,  the  slave  has 
ceased  to  be  in  the  power  of  the  heir. 
Gai.  ii.  244 ;  D.  xxxiv.  7.  1. 
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This  paragraph  Is  based  on  the  rcgula  Catoniana  (see  note  on 

Saragraph  10),  though  no  express  allusion  to  it  is  made.    As  to  the 
oubts  entertained  on  the  subject,  see  Gai.  ii.  244. 

33.  Ez  diverso  berede  instituto  33.  On  the  other  hand,  it  is  not 

servo,  quin  domino  recte  etiam  sine  doubted,  but  that  if  a  slave  is  ap- 
condicione  legetur,  non  dubitatur.  pointed  heir,  a  legacy  may  be  given 
Nam  et  si  statim  post  factum  testa-  to  his  master  even  unconditionally; 
mentum  decesserit  testator,  non  for,  although  the  testator  should  die 
tamen  apud  eum,  qui  heres  sit,  dies  inunediately  after  making  the  testa- 
legati  cedere  intellegitur,  cum  here-  ment,  stiU  the  right  to  the  legacy  is 
dit&a  a  legato  separata  sit  et  possit  not  taken  to  vest  in  him  who  is  heir ; 
per  eum  servum  alius  heres  effici,  si  for  the  inheritance  is  separated  from 
prius,  quam  jussu  domini  adeat,  in  the  legacy,  and  another  may  become 
alterius  potestatem  translatus  sit,  heir  by  means  of  the  slave,  if  he  should 
vel  manumissus  ipse  heres  efOicitur ;  be  transferred  to  the  power  of  a  new 
quibus  oasibus  utile  est  legatum:  master,  before  he  has  entered  upon 
quodsi  in  eadem  causa  permanserit  the  inheritance  at  the  command  of  the 
et  jussu  legatcurii  adierit,  evanescit  master,  who  is  the  legatee;  or  the 
legatum.  slave    himself,  if    enfranchised,  may 

become  heir ;  and,  in  these  cases,  the 
legacy  would  be  good.  But,  if  the 
slave  should  remain  in  the  same  state, 
and  enter  upon  the  inheritance  by 
order  of  the  legatee,  the  legacy  is  at  an 
end. 
Gai.  iL  245. 

The  eventual  right  to  the  legacy  vests  in  the  legatee  from  the 
date  of  the  testators  death,  but  the  right  to  claim  the  legacy  does 
not  accrue  to  the  legatee  until  the  heir  has  entered  on  the  inherit- 
ance. It  is  the  legatee,  not  the  heir,  in  whom  the  eventual  right 
vests.  Now,  if  the  slave,  in  the  case  discussed  in  the  text, 
entered  on  the  inheritance  by  the  command  of  his  master,  the 
legatee,  the  master,  through  the  slave,  would  be  heir  and  also 
legatee,  and  so  the  legacy  would  merge,  or  fade  away  (evanescit), 
in  the  inheritance.  But  until  the  iiSieritance  is  entered  on,  the 
legatee  keeps  his  position  of  having  a  vested  right  in  the  legacy, 
and  it  may  happen  that  the  slave  will  not  then  hold  such  a 
character  as  will  cause  this  merger  of  the  legacy  in  the  inherit- 
ance. He  may  have  been  emancipated,  and  will  then  take  as  heii 
for  himself,  or  he  may  have  been  transferred  to  another  master, 
and  will  take  for  his  new  owner. 


34.  Ante  heredis  institutionem 
inutiliter  antea  legabatur,  scilicet 
quia  testamenta  vim  ex  institutione 
heredum  accipiunt  et  ob  id  veluti 
caput  atque  fundamentum  intelle- 
gitur totius  testamenti  heredis  in- 
stitutio.  Pari  ratione  nee  libertas 
ante  heredis  institutionem  dari  pot- 
erat.  Sed  quia  incivile  esse  putav- 
imus,  ordinem  quidem  scripturse 
sequi  (quod  et  ipsi  antiquitati  vitu- 
perandum  fuerat  visum),  spemi  au- 
tem  testatoris  voluntatem ;  per  nos- 


34.  Formerly,  a  legacy  placed  be- 
fore the  institution  of  the  heir  was  in- 
effectual, because  a  testament  receives 
its  efficacy  from  the  institution  of  the 
heir  ;  and  it  is  thus  that  the  institution 
of  the  heir  is  looked  on  as  the  head 
and  the  foundation  of  the  whole  testa- 
ment. So,  too,  freedom  could  not  be 
given  before  the  institution  of  the  heir. 
But  we  have  thought  it  unreasonable 
that  the  mere  order  of  writing  should 
be  attended  to — a  thing  of  which  the 
ancients    themselves    seem   to    have 
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tram  constitutionem  et  hoc  vitium  greatly  disapproved — and  that  the  in- 
emandavimus,  ut  liceat  et  ante  tentions  of  the  testator  should  bo  thus 
heredis  institutionem  et  inter  mcdias  set  at  naught.  We  have,  therefore,  by 
heredum  institutiones  legatum  re-  our  constitution,  amended  the  law  on 
linquere  et  multo  magis  libertatem,  this  point ;  so  that  a  legacy,  and  much 
cujus  usus  favorabilior  est.  more  a  grant  of  liberty,  which  is  always 

favoured,  may  now  be  given  before  the 
institution  of  an  heir,  or  among  the 
institutions  of  heirs  where  more  than 
one. 

Gai.  ii.  229,  230 ;  C.  vi.  23,  24. 

The  nomination  of  a  tutor,  as  not  constituting  any  burden  on 
the  inheritance,  had  abready  been  considered  by  the  Proculians  to 
be  an  exception  to  the  rule,  that  nothing  in  a  testament  could  be 
valid  that  preceded  the  institution  of  the  heir.     (Gai.  ii.  231.) 

36.  Post  mortem  quoque  heredis  36.  So,  too,  a  legacy  made  to  take 

ant  legatarii  Himili  modo  inutiliter  effect  after  the  death  of  an  heir  or 

legabatur :  veluti  si  quis  ita  dioat :  legatee,  was  ineffectual ;  as,  if  a  testa- 

*  Cum  heres  mens  mortuus  erit,  do  tor  said,  '  When  my  heir  is  dead,  I  give 
lego ' :  item  '  pridie  quam  heres  aut  as  a  legacy,'  or  thus,  '  I  give  as  a  legacy 
legatariusmorietur'.  Sedsimilimodo  on  the  day  preceding  the  day  of  the 
et  hoc  correzimus,  firmitatem  hujus-  death  of  my  heir,  or  of  my  legatee  \ 
modi  legatis  £id  fideicommissorum  But  we  have  corrected  the  ancient  rule 
similitudinem  prsestantes,  ne  vel  in  in  this  respect,  by  giving  all  such  lega- 
hoc  casu  deterior  causa  legatorum  cies  the  same  validity  as jfcZ^tcommfMa; 
quam  fideicommissorum  inveniatur.  so  that,  even  in  this  case,  the  position 

of  legacies  may  not  be  found  interior  to 
that  of  fideicommissa. 

Gai.  ii  232 ;  C.  iv.  11. 

Gaius  remarks,  that  the  second  of  these  forms,  Pridie  qvxiTYi, 
though  objected  to  because  the  time  when  the  right  was  fixed  could 
not  be  known  until  the  heir  was  dead,  was  not  objected  to  on  any 
very  good  ground.  For  all  that  the  principles  of  law  forbad  was, 
that  the  interest  should  not  be  fixed  until  after  the  death  of  the 
heir,  for  then  it  would  have  been  the  heir's  heir,  and  not  the  heir, 
that  was  charged  ;  and  that  it  should  not  be  fixed  until  after  the 
death  of  the  legatee,  for  if  he  had  no  vested  interest  in  his  life,  he 
could  have  nothing  to  transmit.  But  a  legacy  made  so  as  to  give  a 
fixed  right  the  day  before  either  of  their  deaths,  was  not  open  to 
the  same  objections. 

36.  Poense    quoque    nomine    in-  36.  Also  formerly,  if  a  testator  had 

utiliter  legabatur  et  adimebatur  vel  given,  revoked,  or  transferred  a  legacy 

transferebatur.      PcensB   autem  no-  by  way  of  penalty,  he  would  have  done 

mine  legari  videtur,  quod  coercendi  so  ineffectually.    A  legacy  is  considered 

heredis  causa  relinquitur,  quo  magis  as  given  by  way  of  a  penalty,  when  it 

is  aliquid    f aciat    aut    non   faciat :  is  intended  to  constrain  an  heir  to  do 

veluti  si  quis  ita  scripserit :  *  Heres  or  not  to  do  something ;  as,  if  a  tes- 

mens  si  filiam  suam  in  matfimoni-  tator  has  said,  *  If  my  heir  gives  his 

um  Titio  collocaverit'  (vel  ex  diverso  daughter  in  marriage  to  Titius,*  or,  *  if 

*■  si  non  colloeaverit '),  '  dato  decem  he  does  not  give  her  in  marriage  to 

aureos  Seio,'  aut  si  ita  scripserit :  Titius,  let  him  pay  ten  aurei  to  Seius  * ; 

*  Heres  mens  si  servmn  Stichum  or  thus,  *  If  my  heir  shall  alienate  my 
lUienaverit'  (vel  ez  diverso  'si  non  slave  Stichus,'  or  4f  my  heir  shall  nol 

B  2 
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• 
alienaverit'),  *Titio  decern  anreosda-  alienate  my  slave  Stichus,  let  him  pay 
to  *.  Et  in  tautuui  Iiumj  re^ula  obser-  ten  aurei  to  Titins  \  And  this  rule 
vabatiir,  ut  pcrquam  pluribus  princi-  was  so  rigorously  observed,  that  it  was 
pcJibus  oonstitutionibus  signincotur,  expressly  ordained  by  many  consti- 
nec  principem  quidem  agnoscere,  tutions,  that  even  the  emperor  would 
quod,  ei  pcensB  nomine  legatum  sit.  not  accept  a  legacy  which  was  given 
Nee  ex  mihtis  quidem  testamento  by  way  of  a  pensSty.  Nor  could  such  a 
talia  legata  valebant,  quamvis  ahas  legacy  be  vaUd,  even  when  given  by 
mihtum  voluntates  in  ordinandis  the  testament  of  a  soldier ;  cuthough, 
tcstamentisvaldeobBervantur.  Quin  in  other  respects,  the  intention  of  a 
etiam  nee  hbertatem  pcenee  nomine  testator  in  a  military  testament  was 
dari  posse  placebat.  EoampHusnec  scrupulously  adhered  to.  And  even 
heredem  poense  nomine  adici  posse  freedom  could  not  be  given  by  way  of 
Sabinus  existimabat,  veluti  si  quis  a  penalty.  Still  less,  in  the  opinion  of 
ita  dicat :  *  Titius  heres  esto :  si  Sabinus,  could  another  heir  be  added ; 
Titius  filiam  suam  Seio  in  matri-  as  if,  for  instance,  a  testator  said,  '  Let 
monium  collocaverit,  Seius  quoque  Titius  be  my  heir,  but  if  he  gives  his 
heres  esto':  nihil  enim  intererat,  daughter  in  marriage  to  Seius,  let 
qua  ratione  Titius  coerceatur,  utrum  Seius  also  be  my  heir  *.  For  it  made 
legati  datione  an  coheredis  adjec-  no  difference  how  Titius  was  put  under 
tione.  At  hujusmodi  scrupulositas  constraint,  whether  by  the  gift  of  a 
nobis  non  placnit  et  generaliter  ea,  legacy,  or  the  addition  of  a  co-heir. 
qu8B  relinquuntur,  hcet  pcensB  no-  But  this  kind  of  tendency  to  create 
mine  fuerint  relicta  vel  adempta  vel  difficulties  has  not  pleased  us,  and*  we 
in  alios  translats^  nihil  distare  a  have  therefore  ordained  genercJly  that 
ceteris  legatis  constituimus  vel  in  things  left,  revoked,  or  transferred  by 
dando  vel  in  adimendo  vel  in  trans-  way  of  penalty,  shall  be  treated  as 
ferendo :  exceptis  his  videlicet,  quee  other  legacies,  with  the  exception  of 
impossibilia  sunt  vel  legibus  inter-  sknything  that  may  be  impossible,  pro- 
dicta  aut  alias  probrosa :  hujus-  hibited  by  law,  or  contrary  to  morality, 
modi  enim  testatorum  dispositiones  For  the  principles  of  our  age  will  not 
valere,  secta  temporum  meorum  permit  testamentary  dispositions  of 
non  patitur.  such  a  chsuracter. 

Gal  ii.  236,  236,  243 ;  0.  vi.  41. 

It  is  rather  difficult  to  say  how  this  rule  sprang  up  in  Roman 
law,  or  how  the  gift  of  a  legacy  poence  nomine  differed  from  an 
ordinary  condition.  Theophilus,  in  his  Paraphrase,  gives  as  one 
reason  that  a  legacy  ought  to  spring  from  a  feeling  of  kindness  to 
the  legatee,  and  not  be  used  as  a  means  to  punish  another.  For 
want  of  a  better  reason,  we  may  be  content  with  this. 

The  sections  of  this  Title  may  be  arranged  under  five  heads. 
The  first  treats  of  the  definition  and  general  notions  of  a  legacy 
(paragr.  1,  2,  3,  8) ;  the  second  treats  of  the  objects  given  as 
legacies  (paragr.  4,  5,  6,  7,  9,  10,  11,  12,  13,  14,  15,  21,  22,  and 
23)  ;  the  third  treats  of  the  persons  to  whom  legacies  can  be  given 
(paragr.  24,  25,  26,  27,  28,  32,  and  33) ;  the  fourth  of  rules  as  to 
the  position,  terms,  and  construction  of  legacies  (paragi\  29,  30, 
31,  34,  35,  and  36) ;  and  the  fifth,  of  the  loss,  diminution,  or  in- 
crease of  things  given  as  legacies  (paragr.  16,  17,  18,  19,  20). 


Trr.  XXI.     DE  ADEMPTIONE  LEGATORUM. 

Adomptio  logatorum,  sive  eodem  The  revocation  of  a  legacy,  whether 

testamento  adimantur  sive  codicillis,     made  in  the  same  testament  or  in  a 
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firma  est,  sive  contrariis  verbis  fiat  codicil,  is  valid,  and  may  be  made  in 
-  ademptio,  veluti  si,  quod  ita  quis  terms  contrary  to  those  of  the  gift,  as 
legaverit '  do  lego,'  ita  adimatm: '  non  when  a  testator  gives  in  these  terms, 
do  non  lego,*  sive  non  contrariis,  id  *  I  give  as  a  legacy,*  and  revokes  it  by 
est  aliis  quibuscumque  verbis.  saying,  *  I  do  not  give  as  a  legacy ' ;  or 

in  terms  not  contrary,  that  is,  in  any 
other  form  of  expression. 

D.  xxxiv.  4.  3.  11. 

It  was  considered  necessary,  in  the  times  when  weight  was 
attached  to  the  formula  under  which  the  legacy  was  given,  that  the 
legacy  should  be  revoked  by  words  exactly  opposite  (contrariis 
verbis)  to  those  by  which  it  was  given,  as  in  a  legacy  per  vindica- 
tionem  the  revocation  ought  to  have  been  by  the  words  *  non  do 
non  lego  '.     (Ulp.  Reg.  24.  29.) 

The  text  only  speaks  of  direct  revocation  of  legacies  by  an 
express  declaration  of  the  testator's  wishes  in  some  testamentary 
document ;  but  it  was  also  revoked  by  the  mere  wish  of  the  testator 
(nuda  voluntate,  D.  xxxiv.  4. 3. 11)  that  it  should  be  revoked  being 
in  any  way  declared.  In  such  a  case  the  legacy  was  not,  strictly 
speaking,  taken  away  ;  but  the  legatee  who  brought  an  action  for 
it  might  be  repelled  by  an  exception  of  dolus  mains.  We  have 
seen,  in  the  last  Title  (paragr.  12),  that  a  sale  of  the  thing  given 
as  a  legacy  was  held  to  be  or  not  to  be  a  revocation  of  the  legacy, 
according  as  the  testator  intended  or  did  not  intend  that  sudi 
should  be  its  effect. 

A  legacy  was  also  considered  to  be  revoked  by  implication  if 
something  occurred  after  it  was  given  which  made  it  impossible  to 
believe  that  the  testator  could  have  continued  to  wish  the  legatee 
to  profit  by  his  bounty ;  as,  for  instance,  if  a  notorious  and  deadly 
enmity  sprang  up  between  them.     (D.  xxxiv.  4.  3.  11.) 

1.  Transferri  quoque  legatum  ab  1.  A  legacy  may  also  be  transferred 

aho  ad  alium  potest,  veluti  si  quis  from  one  person  to  another ;  as,  '  I 
ita  dixerit:  'hominem  Stichum,  give  as  a  legacy  to  Seius  my  slave 
quem  l^tio  legavi,  Seio  do  lego,'  sive  Stichus,  whom  I  have  given  as  a  le- 
in  eodem  testamento  sive  in  codi-  gacy  to  Titius,*  whether  tliis  be  done 
cillis  hoc  fecerit :  quo  casu  sLinul  in  the  same  testament  or  in  codicils ; 
Titio  adimi  videbur  et  Seio  darL        and  in  this  case  it  seems  that  at  the 

same  time  a  legacy  is  taken  from  Titius 

and  given  to  Seius. 

D.  xxxiv.  4,  5. 

• 

The  translation  had  two  effects  :  it  took  away  a  legacy  from 
one  person  and  gave  it  to  another  ;  but  it  might  have  either  effect 
without  the  other.  The  original  legatee  might  be  dead,  and  thus 
the  legacy  useless,  and  yet  the  gift  to  the  new  legatee  would  be 
valid ;  or  the  new  legatee  might  subsequently  die,  or  he  might 
not  have  testamenti  f actio  with  the  testator,  and  yet  the  legacy 
would  be  lost  to  the  original  legatee.     (D.  i^xxiv.  4.  20.) 
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Tit.  XXII.    DE  LEGE  FALCIDIA. 

Superest,  ut  de  lege  FaJcidia  di-  It  remains  to  speak  of  the  lex  Fal- 

spiciamus,  qua  modus  novissimelega-  cidia,  by  which  legacies  have  received 

tis  impositus  est.     Cum  enim  olim  their  latest  limitations.     By  the  law  of 

lege  duodecim  tabularum  libera  erat  the  Twelve  Tables,  a  testator  was  per- 

legandi  potestas,  ut  Hceret  vel  totum  mitted  to  dispose  of  his  whole  patri- 

patrimonium  legatis  erogare  (quippe  mony  in  legacies ;   for  the  law  said, 

ea  lege  ita  cautum  esset:   'uti  le-  'As  a  man  has  disposed  of  his  pro- 

gasset  SU8B  rei  ita  jus  esto ') :  visum  perty,  so  let  the  law  be ' ;  but  it  was 

est  hanc  legandi  Hcentiam  coartare,  thought  proper  to  restrain  this  license 

idque    ipsorum    testatorum    gratia  even  for  the  benefit  of  testators  them- 

pro  visum  est  ob  id,  quod  plerumque  selves,  because  they  frequently  died 

intestati  moriebantur,  recusantibus  intestate,  the  heirs  they  instituted  re- 

Boriptis    heredibus    pro    nullo    aut  fusing  to  enter  upon  an  inheritance 

minimo  lucro  hereditates  adire.     Et  from  which  they  could  receive  little  or 

cum  super  hoc  tarn  lex  Furia  quam  no  profit.     With  this  object   the  lez 

lex    Yoconia    latae    sunt,    quarum  Furzaand  the /ea;Foconta  were  passed; 

neutra  sufficiens  ad  rei  consumma-  and  lastly,  as  neither  of  these  was 

tionem   videbatur :    novissime  lata  found  adequate  to  the  purpose,  the  lez 

est  lex  Falcidia,  qua  cavetur,  ne  plus  Falcidia  was  enacted,  which  forbids  a 

legturc  liceat,  quam  dodrantem  tot-  testator  to  give  more  in  legacies  than 

orum  bonorum,  id  est  ut,  sive  uuus  three-fourths  of  all  his  property ;   so 

hcros  institutus  esset  sive  plures,  that,  whether  there  be  one  or  more 

apud  eum  eosve   pars  quarta   re-  heirs  instituted,  there  must  remain  to 

maneret.  him,  or  them,  at  least  one-fourth  part 

of  the  whole. 

Gai.  ii.  224-227. 

The  lex  Furia  testamentaria  (B.C.  182),  which  must  not  be  con- 
founded with  the  lex  Furia  or  Fusia  Caninia,  restrainingthe  testa- 
mentary manumission  of  slaves  (Bk.  i.  Tit.  7),  was  a  plebiscitum, 
probably  of  the  year  B.C..  183.  Gains  thus  acquaints  us  with  its 
provisions  : — *  Qiui,  exceptis  personis  quibusdaTn  (see  Ulp.  Reg, 
xxviii.  7),  ceteris  plus  mille  assibiis  legatoriim  nomine  mortisve 
causa  caper e  permissum  non  est  * :  more  than  1000  asses  could 
not  be  given  as  a  legacy.  The  law  failed  to  effect  its  object,  as 
the  testator  was  not  restrained  in  the  number  of  legacies  he  might 
give,  but  only  in  the  amount  of  each  legacy.     (Gai.  ii.  225.) 

The  lex  Vocmiia,  also  called  testamentaria,  was  a  plebiscitum,, 
of  which  the  year  b.c.  169  is  given  as  the  date.  Gains  says  of  it, 
*  Qua  cautum  est,  ne  cui  plus  legatorum,  nomine  mortisve  causa 
caper e  Hceret,  quam  heredes  caperent ' ;  no  legatee  was  to  liavo 
more  than  each  heir  had.  This  law  also  failed  in  its  object ;  as, 
by  multiplying  the  number  of  legatees  and  giving  each  a  trifling 
amount,  the  sum  received  by  the  heirs,  which  would  be  equally 
small,  might  be  too  trifling  to  make  it  worth  their  while  to  enter 
on  the  inheritance.     (Gai.  ii.  226.) 

The  lex  Falcidia  (see  note  on  Tit.  18.  3)  was  a  plebiscitum, 
passed  in  the  year  B.C.  40.  Its  principles  were  extended  to  ^dei- 
com^missa  by  the  senatusconsultum  Pegasianum  (sec  next  Title, 
paragr.  5) ;  to fideicommissa  iTnj)o.sed  on  heredes  ab  intestato  by  a 
rescript  of  Antoninus  Pius  (D.  xxxv.  2.  18) ;  to  donations  mortis 


LIB.  II.    TIT.  XXn.  247 

causa  by  a  rescript  of  Severus  and  Antoninus  (C.  vi.  50.  5) ;  and 
lastly,  to  donations  between  husband  and  wife  (C.  vi.  50.  12). 
The  mode  in  which  the  heir  would  avail  himself  of  the  lex  Fal- 
cidia  would  be  by  repelling,  by  an  exception,  the  legatee  who 
demanded  the  whole  oi  his  legacy,  when  less  than  the  whole  was 
due  by  the  lex  Falcidia, 

The  part  reserved  to  the  heir  is  spoken  of  by  the  jurists  as 
quarta  or  Falcidia.  The  commentators  more  usually  employ 
the  full  term  quarta  Falcidia. 

1.  Et  cum  qusesitum  esset,  duo-  L  When  two  heirs  are  instituted, 
bus  heredibas  institutis,  veluti  Titio  as  Titius  and  Seius,  a  question  has 
et  Seio,  si  Titii  pars  aut  tota  ex-  been  raised:  supposing  the  share  of 
hausta  sit  legatis,  quae  nominatim  Titius  in  the  inheritance  is  either  en- 
abeo  data  sunt,  aut  supra  modum  on-  tirely  absorbed,  or  very  heavily  bur- 
erata,  a  Seio  vero  aut  nulla  relicta  dened  with  legacies  specifically  charged 
sint  legata,  aut  quae  partem  ejus  dum-  upon  it,  while  the  share  of  Seius  is 
taxat  in  partem  dimidiam  minu-  wholly  free,  or  has  legacies  charged  on 
unt,  an,  quia  is  quartam  partem  it  only  up  to  half  its  amount,  in  such 
totius  hereditatis  aut  amplius  habet,  a  case  does  the  circumstance  of  Seius 
Titio  nihil  ex  legatis,  quse  ab  eo  re-  having  a  clear  fourth  or  more  of  the 
licta  simt,  retinere  liceret:  placuit,  inheritance  prevent  Titius  from  re- 
nt quartam  partem  suee  partis  sal-  taining,  out  of  the  legacies  charged 
vam  habeat,  posse  retinere :  etenini  upon  his  share,  enough  to  secure  a 
in  singulis  heredibus  ratio  legis  Fal-  fourth  part  of  his  own  moiety  to  him- 
cidiffi  ponenda  est.  self  ?     It  has  been  decided  that  Titius 

may  retain  the  fourth  of  his  own  share, 
for  the  calculation  of  the  lex  Falcidia 
is  applicable  to  each  heir  separately. 

I).  XXXV.  2.  77. 

The  testator  is  here  supposed  to  give  a  distinct  share  of  his 
inheritance  to  two  different  persons,  and  to  burden  one  share  with 
legacies  while  leaving  the  other  free.  The  heir  whose  share  is  bur- 
dened is  entitled  to  have  a  clear  fourth  of  his  share,  although  the 
legatees  would  be  getting  less  in  the  whole  than  three-fourths  of 
the  inheritance.  The  reason  was  probably  this : — Under  the  old 
civil  law,  if  one  heir  refused  to  enter,  his  share  accrued  to  the  co- 
heir who  did  enter  free  of  all  burdens  (sine  onere).  Unless,  there- 
fore, the  heir  whose  share  was  burdened  had  been  induced  by  the 
right  of  retaining  the  Falcidian  fourth  to  enter,  he  would  have  re- 
fused to  enter,  and  his  share  would  have  accrued  sine  onere  to 
the  co-heir,  and  the  legatees  would  have  got  nothing.  Under  the 
leges  caduca/rice  the  accrual  took  place^citm  onere ;  but  even  then, 
although,  if  the  free  share  accrued  to  the  owner  of  the  burdened 
share,  the  two  were  taken  as  one  for  the  benefit  of  the  le^tees, 
and  the  heir  who  took  both  could  take  nothing  more  than  a  lourth 
of  the  two  conjoined,  if  the  legacies  were  sufficient  to  exhaust  the 
remainder,  yet,  if  the  burdened  share  accrued  to  the  owner  of  the 
free  share,  he  kept  his  free  share  unimpaired,  and  was  allowed  to 
keep  a  clear  fourth  of  the  burdened  share.     (D.  xxxv.  2.  78.) 

2.  Quantitas  autem  patrimonii,  2.  In  order  to  apply  the  lex  Fai- 
ad  quam  ratio  legis  Falcidise  red-    cidia,  regard  is  hod  to  the  value  of 
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igitur,  mortis  tempore  speotatur.  the  estate  at  the  time  of  the  testa- 
Iteu^ue  si  verbi  gratia  is,  qui  centum  tor's  death.  Thus,  for  instance,  if 
aureorumpatrimoniumhabebatyCen-  he,  who  is  worth  a  hundred  aum  at 
turn  aureos  legaverit,  nihil  legatariis  his  deceeuse,  bequeaths  the  whole  hun- 
prodest,  si  ante  aditam  hereditatem  dred  in  legacies,  the  legatees  receive 
per  servos  hereditarios  aut  ex  partu  no  advantage,  if  the  inheritance,  before 
ancillarum  hereditariarum  aut  ex  it  is  entered  upon,  should  so  increase 
fetupecorumtantumaccesserithere-  by  the  labour  of  its  slaves,  the  birth 
ditati,  ut,  centum  aureis  legatorum  of  children  to  female  slaves,  or  the 
nomine  erogatis,  heres  quartam  par-  produce  of  cattle,  that,  after  a  full 
tem  hereditatis  habiturus  sit,  sed  payment  of  the  one  hundred  aurei  in 
necesse  est,  ut  nihilo  minus  quarta  legacies,  a  clear  fourth  of  the  whole 
pars  legatis  detrahatur.  Ex  diverse  estate  would  remain  to  the  heir,  for 
si  septuaginta  quinque  legaverit  et  the  legacies  notwithstanding  would 
ante  aditam  hereditatem  in  tantum  still  be  liable  to  a  deduction  of  one- 
decreverint  bona  incendiis  forte  aut  fourth.  Conversely,  if  the  testator 
naufragiis  aut  morte  servorum,  ut  has  given  only  seventy-five  aurei  in 
non  amplius  quam  septuaginta  legacies,  then  although,  before  the 
quinque  aureorum  substantia  vel  entrance  of  the  heir,  the  estate  should 
etiam  minus  relinquatur,  solida  so  decreeuse  by  fire,  shipwreck,  or  the 
legata  debentur.  Nee  ea  res  dam-  loss  of  slaves,  that  its  whole  value 
nosa  est  heredi,  cui  liberum  est  non  should  not  be  more  than  seventy-five 
adire  hereditatem :  quse  res  efficit,  aurei  or  less,  ^et  the  legacies  would 
ut  necesse  sit  legatariis,  ne  destitute  still  be  due  without  deduction.  Nor 
testamento  nihil  oonsequantur,  cum  is  this  prejudicial  to  the  heir,  who  is 
herede  in  portione  pacisoi.  at  liberty  to  refuse  to  enter  on  the  in- 

heritance, but  it  oblifi;es  the  legatees 
to  come  to  terms  with  the  heir,  so  as 
to  let  him  get  a  part,  lest,  if  the  tes- 
tament is  abandoned,  they  may  lose 
the  whole. 

D.  XXXV.  2.  73.  pr. 

The  calculation  under  the  lex  Falcidia  (b.c.  40)  was  made  at 
the  time  of  the  testator's  death,  in  accordance  with  the  rule  by 
which  the  dies  cedena  for  most  legacies  was  fixed  at  that  time. 
It  was,  moreover,  made  then,  even  if  the  dies  cedens  was  fixed 
at  some  other  time.  Between  the  death  of  the  testator  and  the 
time  of  the  heir  entering  on  the  inheritance,  the  estate  might  be 
so  deteriorated  as  to  make  it  disadvantageous  to  the  heir  to  enter ; 
and  in  order  to  persuade  him  to  do  so,  the  legatees  would  have  to 
enter  into  a  compromise  with  him. 

3.  Cum  autem  ratio  legis  Falci-  3.  When  the  calculation  of  the  lez 

disB  ponitur,  ante  deducitur  ses  cJi-  Falcidia  is  made,  the  testator's  debts, 

enum,  item  funeris  impensa  et  pre-  his  funeral  expenses,  and  the  price 

tia  servorum  manumissorum,  tunc  of    the    manumission  of    slaves,   are 

deinde  in  reliquo  ita  ratio  habetur,  deducted,  then  what  remains  is  di- 

ut  ex  eo  quarta  pars  apud  heredes  vided,  so  that  a  fourth  pajii  remains 

remaneat,    tres    vero    partes   inter  for  the  heir,  and  the  other  three  parts 

legataries    distribuantur,    pro    rata  are  divided  among  the    legatees    in 

scilicet  portione  ejus,  quod  cuique  proportion  to   the    amount  of    their 

eorum  legatum  fuerit.      Itaque  si  respective  legacies:  for  example,  let 

fingamus,  quadringentos  aureos  le-  us  suppose  that  four  hundred  aurei 

gates  esse  et  patrimonii  quantita-  have  been  given  in  legacies,  and  the 

tem,  ox  qua  legata  erogari  oportct,  estate  out  of  which  the  legacies  are 

(juadringcntorum  esse,  quarta  pars  to  be  paid  is  worth  no  more,   each 

tingulis    legatariis    detrahi    debet,  legatee  must  have  a  fourth  part  sub- 
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Qnodsi  irecentos  quinquaginta  le- 
gatoB  fingamus,  octava  debet  detrahi 
Qaodsi  quingentos  legaverit,  initio 
quinta,  deinde  quarta  detrahi  debet : 
ante  enim  detrahendum  est,  quod 
extra  bonorum  quantitatem  est, 
deinde  quod  ex  bonis  apud  heredem 
remanere  oportet. 


tracted  from  his  legacy;  but,  if  we 
suppose  that  the  testator  gave  in  le- 
gacies three  hundred  and  fifty  aurei, 
then  an  eighth  ought  to  be  deducted. 
And  if  he  gave  five  hundred  aurei  in 
legacies,  firat  a  fifth  must  be  deducted, 
and  then  a  fourth.  For  that  which 
exceeds  the  real  value  of  the  goods  of 
the  deceased  must  first  be  deducted, 
and  then  thi^  which  is  to  remain  to  the 
heir. 

.  2.  39 ;  D.  zzxv.  2.  73.  6. 


D.  XXXV.  2.  1.  19  ;  D. 

Octava  debet  detrahi,  i.e.  one  eighth  of  the  whole,  or  fifty 
aurei,  must  be  deducted  from  the  whole  sum  given  to  the  difTerent 
legatees,  the  sum  to  be  deducted  from  each  share  being  in  propor- 
tion to  the  relative  amount  of  that  share.  Each  share  would  be 
diminished  by  one-seventh. 

The  lex  Falcidia  did  not  apply  to  military  testaments.  (D. 
XXXV.  2.  17.) 

Under  the  new  system  regarding  heirs  invented  by  Justinian 
(see  Tit.  19.  6)  the  heir  entering  with  an  inventory  took  the 
Falcidian  fourth,  unless  the  testator  had  expressly  forbidden  that 
he  should  take  it ;  but  the  testator  was  now  at  liberty  to  deprive 
the  heir  of  the  Falcidian  fourth,  which  previously  he  had  not 
been.    (Nov.  1.  2.  2.) 


Trr.  XXIII.    DE  FIDEICOMMISSARnS  HEREDITATIBUS. 

Nunc  transeamus  ad  fideicom-  Let  us  now  pass  to  fideicommissa ; 

missa.     Et  prius  de    hereditatibus    and  first  we  will  treat  of  fideicommis- 
fideicommissariis  videamus.  sary  inheritances. 

Gai.  ii  246,  247. 

Fideicommisaa,  that  is,  trusts,  might  be  compared  to  the  insti- 
tution of  heirs,  if  the  trust  embraced  the  whole  inheritance,  and 
to  the  gift  of  legacies,  if  it  embraced  only  a  part.  In  the  former 
case  they  were  termed  hy  the  junstsfideicommiasa/rice  hereditates : 
in  the  latter,  fideicommiasa  singularv/m  rerv/ra.  The  text  pro- 
ceeds to  speak  of  the  fideicommiasa/rioe  hereditates. 

The  word  fideicommiaswm  has  been  generally  retained  in  the 
translation,  instead  of  trusts,  because,  as  fideicommiasa  include 
only  trusts  carrying  out  the  last  wishes  of  a  deceased  person,  the 
word  trusts,  which  is  used  much  more  widely  in  its  application, 
might  lead  to  confusion. 

Ulpian  gives  {Reg.  25.  1)  the  following  definition  of  a  fidei- 
commisswm :  *  Quod  non  dvilibus  verbis,  sed  precative  relin- 
quitwr;  nee  ex  rigore  juris  civilis  profiAiiscitv/r,  sed  ex  volv/atate 
datur  relinquentis  \ 

L  Sciendum  itaque  est,    onmia  1.  At  hrst  fideicam/misaa  wore  of 

fideioommissa  primis  temporibus  in-    little    force ;    for  no    one  was  com- 
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firma  esse,  quia  nemo  mvitns  coge-  pelled  against  his  wiH  to  perform 
batnr  prsBstare  id,  de  quo  rogatus  what  he  was  only  requested  to  per- 
erat :  quibos  enim  non  poterant  form.  When  testators  were  desirous 
hereditates  vel  legata  relinquere,  si  of  giving  an  inheritance  or  legacy  to 
relinquebant,  fidei  committebant  persons,  to  whom  they  could  not  di- 
eorum,  qui  capere  ex  testsmiento  rectly  give  either,  they  entrusted 
poterant :  et  ideo  fideicommissa  them  to  the  good  faith  of  some  per- 
appellata  sunt,  quia  nullo  vinculo  son  capable  of  taking  by  testament ; 
juris,  sed  tantum  pudore  eorum,  and  fideicommissa  were  so  called,  be- 
qui  rogabantur,  continebantur.  Post-  cause  their  performance  could  not 
ea  primus  divus  Augustus  semel  be  enforced  by  law,  but  depended 
iterumque  gratia  personarum  mo-  solely  upon  the  good  faith  of  the 
tus,  vel  quia  per  ipsius  salutem  person  to  whom  they  were  entrusted, 
rogatus  quis  dioeretur,  aut  ob  in-  Afterwards,  the  Emperor  Augustus, 
aignem  quorundam  perfidiam  jussit  having  been  frequently  moved  by 
consulibus  auctoritatem  suam  inter-  consideration  for  certain  persons,  or 
ponere.  Quod  quia  justum  videba-  because  the  request  was  said  to  have 
tur  et  populare  erat,  paulatim  con-  been  made  in  the  name  of  the  empe- 
versum  est  in  adsiduam  jurisdicti-  ror's  safety,  or  on  account  of  some 
onem :  tantusque  favor  eorum  factus  striking  instance  of  perfidy,  com- 
est,  ut  paulatun  etiam  prsBtor  pro-  manded  the  consuls  to  interpose  their 
prius  crearetur,  qui  fideicommissis  authority.  Their  intervention,  being 
jus  diceret,  quern  fideicommissarium  favoured  as  just  by  public  opinion, 
appellabant.  gradually  assumed  uie  character  of  a 

regular  jurisdiction,  and  trusts  grew 
into  sucn  favour,  that  soon  a  special 
prsetor  was  appointed  to  give  judgment 
in  these  cases,  and  received  the  name 
of  prastor  fideicammissarius. 
Gal  ii.  274,  275,  278,  285. 

The  freedom  given  by  the  introduction  of  obligatory  trusts 
was  singularly  wide.  A  testator  at  the  time  of  the  introduction 
oi  fideiconmiissa,  in  order  to  give  anything,  was  obliged  to  do  so 
by  a  regular  testament,  to  adopt  prescribed  formulas,  to  use  the 
Latin  tongue.  He  could  not  give  anything  to  a  peregrinus^  to  a 
person  proscribed,  to  a  posthumous  stranger,  or  to  an  uncertain 
person.  The  system  of  fideicommissa  enabled  him  to  give  to 
almost  any  one  he  liked,  and  that  in  words  the  least  formal,  and 
even  without  a  testament  at  all.  (D.  xxxiL  11.  pr.  and  21.  pr.)  The 
heredes  ah  intestatOy  if  charged  with  a  fideicomm^issum,  by  the 
person  to  whose  property  they  succeeded,  were  obliged  to  fulfil  it 
(see  par.  10).  A  man  might  give  his  whole  inheritance  by  a 
fideicom,m,issv/m  to  a  woman  whom  he  was  prevented  by  the  lex 
Voconia  (b.c.  169)  from  instituting  as  heir  (Gai.  ii.  274) ;  and 
Latini  Juniani  (see  Bk.  i.  Tit.  5.  3)  could  take  fideicommissa, 
though  not  inheritances  or  legacies.  (Gai.  ii.  275.)  The  license 
given  to  fideicom,missa  was,  indeed,  diminished  by  difierent  en- 
actments, and  they  were  gradually  placed  more  and  more  on  the 
footing  of  legacies.  Thus  by  one  senattLSconswltv/m,  passed  in 
the  time  of  Hadrian,  the  power  of  giving  a  fideicom,m,issum  to  a 
peregrinubs  (Gai.  ii.  285),  by  another  the  power  of  giving  one  to 
a  posthumous  stranger  or  uncertain  person,  was  taken  away.  (Gai. 
ii  287.)  Affain,  the  senatusconsultv/m  PegOfSianvmi  (a.d.  73) 
subjected  fideicommiissa  to  the  rules  of  the  lex  Papia  Poppcea 
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(Gai.  ii.  286)  ;  and  a  testamentary  tutor  could  never  be  appointed 
by  Skfideicommissum.  (Gai.  ii.  289.)  Fideicommissa  were^  indeed, 
always  something  beside  and  foreign  to  the  nature  of  Roman  law. 
Augustus  merely  ordered  that,  in  a  case  of  great  hardship,  the 
consuls  should  interfere.  Then  a  magistrate  was  created  whose 
business  it  was  to  interfere  in  cases  which  wanted  it ;  but  there 
was  nothing  like  an  action  at  law  to  enforce  fideicommissa, 
(Ulp.  Reg.  25.  12.)  The  fideicommissariiua  applied  for  aid  as 
having  equity  on  his  side ;  and  if  the  magistrate  chose  to  inter- 
fere, the  regular  course  of  the  law  was  stayed,  and  the  trust  en- 
forced. The  proceeding  was  always  extra  ordivem  (Gai.  ii  278), 
and  the  jurisdiction  was  exercised  throughout  the  year,  while 
legacies  could  only  be  claimed  on  days  cv/m  res  a^untur,  of 
which,  under  Marcus  Aurelius,  there  were  230  in  the  year.  (Gai. 
ii.  279 ;  Demangeat,  i  790.) 

The  fideicommissv/m  itself  did  not,  like  a  legacy,  directly 
transfer  the  property  in  an  inheritance  or  in  any  particular  thing, 
and  of  course  did  not  give  any  right  to  a  real  action.  The  giving 
up  of  the  inheritance  was,  however,  effected  by  the  mere  consent 
of  the  heir,  even  before  tradition. 

2.  Imprimis  igitur  sciendum  est,  2.  We  must  first  observe  that  some 
opus  esse,  ut  aliquis  recto  jure  tes-  one  must  be  duly  appointed  heir  in 
tamento  heres  instituatur  ejusque  the  testament ;  and  then  it  must  be 
fidei  committatur,  ut  eam  heredita-  entrusted  to  his  good  faith  to  give  over 
tem  alii  restituat :  alioquin  inutile  the  inheritance  to  some  other  person  ; 
est  testamentum,  in  quo  nemo  heres  for  otherwise  the  testament  is  ineffeo- 
instituitur.  Gimi  igitur  aHquis  scrip-  tual,  as  being  one  in  which  no  one  is 
serit :  *  Lucius  Titius  heres  esto,*  instituted  heir.  And,  therefore,  when 
poterit  adicere :  *  rogo  te,  Luci  Titi,  a  testator  has  said,  *  Let  Lucius  Titius 
ut,  cum  primum  possis  hereditatem  be  my  heir,'  he  may  add, '  and  I  request 
meam  aoire,  eam  Gaio  Seio  reddas,  you,  Lucius  Titius,  that,  so  soon  as 
restituas'.  Potest  autem  quisque  et  you  can  enter  upon  my  inheritance, 
de  parte  restituenda  hcredem  rogare:  you  will  make  over  and  give  it  up  to 
et  Uberum  est  vel  pure  vel  sub  con-  Gaius  Seius '.  A  testator  may  also  re- 
dicione  rclinqucre  fideicommisBum  quest  his  heir  to  give  over  a  part  of 
vel  ex  die  certo.  the  inheritance  only,  and  may  leave 

the  fideicommisaum  absolutel^or  con- 
ditionally, or  from  a  certain  day. 
Gai.  u.  248,  260. 

Of  course,  if  there  was  no  heir  instituted,  there  could  be  no 
person  to  charge  by  testament  with  the  trust  (nemo  fiduciaritus) ; 
but  the  testator  might  charge  the  heredes  ah  intestato  (par.  10). 

The  person  who  made  the  fideicommissum  was  termed  the 
fideicommittens ;  the  person  requested  to  perform  it,  fidud- 
arius  ;  and  the  person  to  be  benefited  by  it,  fideicoTnmissa/rius, 

3.  Bestituta  autem  hereditate,  is  3.  After  an  heir  has  restored  the 
quidem,  qui  restituit,  nihilo  minus  inheritance,  he  still  continues  heir, 
heres  permanet :  is  vero,  qui  recipit  But  he,  who  receives  the  inheritance, 
hereditatem,  aliquaiido  hcrcdis  ali-  was  formerly  sometimes  considered  in 
quando  legatarii  loco  habebatur.  the  light  of  an  heir,  and  sometimes  in 

that  of  a  legatee, 
Q/a.  ii.  251. 
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In  order  to  protect  himself,  the  heir  who  remained  liable  to  all 
actions  of  creditors  against  the  inheritance  had  recourse  to  a  fiction 
of  law.  He  sold  nummo  aeslertio  the  inheritance  to  the  fidei- 
commissa/riv^y  and  they  entered  into  mutual  agreements  called 
eTTiptoe  et  venditce  hereditatis  stipulationes  (Gal  ii.  252),  by 
which  the  jiducia/riua^  though  remaining  in  the  eye  of  the  law 
responsible  for  the  charges  upon  the  inheritance,  was  protected 
from  ultimate  harm  by  having  a  remedy  against  the  fideicorrh- 
missarivs,  who  in  his  turn  bargained  that  the  Jiduciariua  would 
hand  everything  over.  Thus  Gains  says  of  ihe  fideicoTnmisaariuSy 
*  Olvm  nee  heredia  loeo  erat,  nee  legatarii :  sedpotiua  emptoria  \ 

4.  Et  in  Neronis  qmdem  tern-  4.  During  the  reign  of  Nero,  in  the 

poribus  Trebellio  Maximo  et  Anneeo  consnlship  of  Trebellius  Maziiuus  and 

Seneca  consnlibus  senatusoonsultum  Anneus  Seneca,  a  senattuconaultum 

factum  est  quo  cautum  est,  ut  si  was  passed,  providing  that,  after  an  in- 

oui  hereditas  ex  fideicommissi  causa  heritance  bad  been  restored  under  a 

restituta  sit,  omnes  actiones,  quse  fideicommisaumj  all  actions,  which  by 

jure  oivili  heredi  et  in  heredem  com-  the  civil  law  might  be  brought  by  or 

peterent,  ei  et  in  eum  darentur,  cui  against  the  heir,  should  be  permitted 

ex     fideicommisso    restituta    esset  for  and  against  him  to  whom  the  in- 

hereditas.     Post   quod  senatuscon-  heritance  was  restored.     After  this, 

sultum  prsetor  utiles  actiones  ei  et  in  the  prsetor  began  to  give  equitable  ac- 

eiun,  qui  recepit  hereditatem,  quasi  tions  for  and  against  the  person  who 

heredi  et  in  heredem  dare  coepit.  received  an  inheritance,  as  if  lor  and 

against  an  heir. 

Gai.  IL  253 ;  D.  xxxL  1.  2. 

The  aenatuaeonsultum  Trebellianv/m  (a.d.  62)  did  away  with 
the  necessity  of  any  such  fiction  as  that  of  a  sale.  The  fideieom- 
miaaariua  stepped  at  once  into  the  place  of  the  herea  iTiatitutua, 
All  the  actions  belonging  to  the  inheritance  were  given  him  in 
the  shape  of  actionea  utilea.  (See  Introd.  sec.  106.)  If  creditors 
sued  the  herea  inatitutua,  he  had  the  exeeptio  reatitutoB  heredi- 
tatia;  he  might  plead  that  he  had  given  over  the  inheritance  as 
he  had  been  directed. 


5.  Sed  quia  heredes  scripti,  cum 
aut  totam  hereditatem  aut  psene 
totam  plenmique  restituere  roga- 
bantur,  adire  hereditatem  ob  nullum 
vel  minimum  lucrum  recusabant 
atque  ob  id  extinguebantur  fidei- 
conmiissa;  postea  Vespasiani  Au- 
gusti  temporibus  Pegaso  et  Pusione 
consuUbus  senatus  censuit,  ut  ei, 
qui  rogatus  esset  hereditatem  resti- 
tuere, perinde  liceret  quartam  par- 
tem retinere,  atque  lege  Falcidia  ex 
legatis  retinere  oonceditur.  Ex 
singulis  quoque  rebus,  quae  per  fidei- 
commissum  relinquuntur,  eadem 
retentio  permissa  est.  Post  quod 
senatusconsultum  ipse  hcrcs  oncra 
hereditaria  sustinebat :  ille  autem, 
qui  ex  fideicommisso  recepit  partem 


5.  But  the  instituted  heirs,  being  in 
most  cases  requested  to  restore  l^e 
whole,  or  almost  the  whole  of  an  in- 
heritance, often  refused  to  accept  it,  as 
they  would  receive  little  or  no  advan- 
tage, and  thus  fideicommissa  were  fre- 
quently extinguished;  and  therefore, 
subsequently,  during  the  reign  of  the 
Emperor  Vespasian,  in  the  consulship 
of  Pegasus  and  Pusio,  the  senate  de- 
creed, that  an  heir,  who  was  requested 
to  restore  an  inheritance,  might  retain 
a  fourth,  just  as  in  the  case  of  legacies 
he  might  by  the  Falcidian  law.  And 
the  same  deduction  is  allowed  in  par- 
ticular things,  wliich  are  left  by  a 
fideicommissum.  For  some  time  after 
this  senatusconsultum  the  heir  alone 
bore  the  charges  of  the  inheritance; 
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hereditatis,  legatarii  partiarii  loco  and  he  who  had  received  a  share  or 
erat,  id  est  ejus  legatarii,  cui  pars  part  of  an  inlicTitancc,  under  a  fulei- 
bonorum  Icgabatur.  Qutc  species  commissum,  was  regarded  as  a  part 
legati  partitio  vocabatur,  quia  cum  legatee,  that  is,  a  legatee  having  a 
herede  legatarius  partiebatur  here-  legacy  of  a  share  of  the  property,  a 
ditatem.  Unde  quse  solebant  stipul-  species  of  legacy  which  was  called  par- 
ationes  inter  heredem  et  partiarium  tition,  because  the  legatee  took  a  part 
legatarinm  interponi,  escdem  inter-  of  the  inheritance  together  with  the 
ponebantur  inter  eum,  qui  ex  fidei-  heir.  Thus  the  same  stipulations 
oommisso  recepit  hereditatem,  et  which  were  formerly  in  use  between 
heredem,  id  est  ut  et  lucrum  et  the  heir  and  partiary  legatee,  were 
danmum  hereditarium  pro  rata  parte  likewise  made  between  the  person  who 
inter  eos  commune  sit.  received    the   inheritance  under    the 

fideicommisaum  and  the  heir,  that  ip, 
tliey  stipulated  they  would  share  th« 
benefits  and  the  charges  of  the  inherit- 
ance between  them,  in  proportion  to 
their  respective  interests. 

Gai.  ii.  254. 


The  senatusconmltum  Trebellianum  (a.d.  62)  protected  the 
Jiduciarius  from  any  harm ;  but  it  gave  him  no  incitement  to  enter 
on  the  inheritance.  Why  should  he  take  an  inheritance  which  he 
had  instantly  to  transfer  to  another  ?  The  trust  might  thus  perish ; 
and,  to  remedy  this,  the  aenattisconsultum  Pegasianum  (a.d.  73) 
permitted  the  heres  institutus  to  retain  a  fourth  just  as  the  lex 
Fcdcidia  permitted  in  the  case  of  legacies.  Even  the  term  quaria 
Falcidia  was  applied  to  the  fourth  retained  by  the  fidtucia/riva 
heres.  (D.  xxxvi.  1. 16.  9.)  The  fideicommissariv^  in  this  respect 
became  exactly  like  a  legatee.  As  having  a  definite  part  of  the 
inheritance,  he  was  considered  in  the  light  of  a  legatee  of  a  part  cf 
the  inheritance,  and,  as  the  text  says  (par.  3),  the  JideicommisS' 
arius  was,  under  the  senatusconsulUi/m  IVebellianum  (a.d.  62), 
placed  in  the  position  of  an  heir,  and  under  the  senatuaconsultv/ni 
Pegasianum  (a.d.  73)  in  that  of  a  legatee. 

A  testator  sometimes  gave  a  legatee  not  a  particular  thing,  but 
a  certain  share  in  his  whole  property.  The  legatee  (then  termed 
legatarius  partiarius)  took,  in  this  case,  per  universitatem ;  but 
he  was  not  thereby  made  an  heir,  not  having  been  formally  insti- 
tuted ;  and  if  there  was  no  heir  who  entered  on  the  inheritance, 
the  legacy  was  extinguished.  The  claims  of  creditors  against  the 
inheritance  were  made  exclusively  against  the  heir,  and  the  heir 
alone  could  recover  sums  due  to  the  inheritance.  Thus  it  was 
necessary  that,  if  the  heir  paid  a  creditor,  the  legatee  should  ac- 
count to  him  for  a  part  of  the  payment  proportionate  to  his  share 
of  the  inheritance ;  while  if  the  legatee  wished  that  his  share  should 
be  increased  by  the  payment  of  a  debt  due  to  the  inheritance,  he 
could  only  eflfect  this  through  the  heir.  Accordingly  they  made 
stipulations  with  each  other,  termed  stipulatione^  partis  et  pro 
parte.  By  one  of  these  stipulations  the  heir  bound  the  legatee  to 
pay  a  proportion  of  sums  expended  in  satisfaction  of  claims  against 
the  inheritance  ;  by  the  other  the  legatee  bound  the  heir  to  account 
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to  him  foi  his  share  of  sums  received  in  satisfaction  of  debts  owing 
to  the  inheritance.  The  fideicommissarius  was  on  the  footing  of 
such  a  legatee  under  the  aenatvsconsvMwm  Pegasianvmiy  and  the 
atipulationes  partis  et  pro  parte  were  made  between  the  heir 
and  the  fideicommissamvs. 


6.  Ergo    si    quidem    non    plus  6.  Therefore,  if  the  instituted  heir 

quam  dodrantem  hereditatis  scrip-  was  not  requested  to  restore  more  than 
tus  heres  rogatus  sit  restituere,  tunc  three-fourths  of  the  inheritance,  he  re- 
ex  Trebelliano  senatusconsulto  resti-  stored  such  part  in  accordance  with 
tuebatur  herediteus  et  in  utrumque  the  provisions  of  the  «ena^it«con«n/^um 
actiones  hereditarisB  pro  rata  parte  Treoelliantmi ;  and  all  actions  which 
dabantur:  in  heredem  quidem  jure  concern  an  inheritance,  might  be 
civili,  in  eum  vero,  qui  recipiebat  brought  against  each  according  to  their 
hereditatem,  ex  senatusconsulto  Tre-  respective  shares — against  the  heir,  by 
belliano  tamquam  in  heredem.  At  the  civil  law,  and  against  him  who  re- 
si  plus  quam  dodrantem  vel  etiam  ceived  the  inheritance,  by  the  senatus- 
totam  hereditatem  restituere  rogatus  conaultum  Trebellianum,  as  though 
sit,  locus  erat  Pegasiano  senatuscon-  against  an  heir.  But  if  the  instituted 
sulto,  et  heres,  qui  semel  adierit  heir  was  requested  by  the  testator  to 
hereditatem,  si  modo  sua  voluntate  restore  the  whole  inheritance,  or  more 
adierit,  sive  retinuerit  quartam  par-  than  three-fourths,  then  the  senatuB- 
tem  sive  noluerit  retinere,  ipse  uni-  constUtum  Pegasianum  beccune  appli- 
versa  onera  hereditaria  sustinebat.  cable ;  and  the  heir  who  had  once 
Sed  quarta  quidem  retenta,  quasi  entered  on  the  inheritance,  provided 
partis  et  pro  parte  stipulationes  in-  he  did  so  voluntarily,  was  obliged  to 
terponebantur  tamquam  inter  par-  sustain  all  the  charges  of  the  inherit- 
tiarium  legatarium  et  heredem :  si  ance,  whether  he  had  retained  or  had 
vero  totam  hereditatem  restituerit,  declined  to  retain  his  fourth.  When 
emptsB  et  venditse  hereditatis  stip-  the  heir  did  retain  a  fourth  part,  what 
ulationes  interponebantur.  Sed  si  are  called  stipulations  partis  et  pro 
recuset  scriptus  heres  adire  heredi-  parte  were  entered  into,  just  as  oe- 
tatem  ob  id,  quod  dicat,  cam  sibi  tween  a  legatee  of  part  and  an  heir ; 
suspectam  esse  quasi  damnosam,  and,  when  the  heir  did  not  retain  a 
cavetur  Pegasiano  senatusconsulto,  fourth,  then  stipulations  emptas  et  ven- 
ut  desiderante  eo,  cui  restituere  ditx  hereditatis  were  entered  into.  But 
rogatus  est,  jussu  prsstoris  adeat  et  if  the  instituted  heir  refused  to  enter 
restituat  hereditatem  perindeque  ei  on  the  inheritance,  alleging  that  he 
et  in  eum,  qui  recipit  hereditatem,  feared  he  should  lose  by  doing  so,  it 
actiones  dentur,  acsi  juris  est  ex  Tre-  was  provided,  by  the  senattLSConstUtum 
belliano  senatusconsulto :  quo  casu  Pegasianum^  that,  on  the  demand  of 
nullis  stipulationibus  opus  est,  quia  him  to  whom  he  had  been  requested 
simul  et  nuic,  qui  restituit,  securitas  to  restore  the  inheritance,  he  should, 
datur  et  actiones  hereditariee  ei  et  in  under  an  order  of  the  prsetor,  enter  on 
eum  transferuntur,  qui  recipit  here-  the  inheritance,  and  give  it  over  ;  and 
ditatem,  utroque  senatusconsulto  in  that  all  actions  might  be  brought  by  or 
hac  specie  concurrente.  against  him  who  received  the  inherit- 

ance, as  in  a  case  falling  under  the  sen- 
atusconsultum  Trehellianum.  And  in 
this  case  stipulations  are  not  necessary, 
for  the  heir,  who  restores  the  inherit- 
ance, is  secured,  and  all  actions  con- 
cerning an  inheritance  are  transferred 
to  and  against  him,  by  whom  it  is  re- 
ceived, there  being,  in  this  instance, 
a  concurrent  application  of  both  sen- 
atusconsulta. 
Gai.  i  255-258. 
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The  senatusconsultuTn  Trehellianum  was  notabrof^ted  by  the 
Pegasianum,  They  applied  to  different  cases.  If  the  fourth  was 
expressly  reserved  to  the  heres  fiduciarius,  he  took  the  other  three 
parts,  and  immediately  restored  or  transferred  them  to  the  Jidei- 
commissarius  yWhohsA  thepasition  oi  heresfideicomrnissa/riibs, and 
all  the  actions  belonging  to  the  inheritance,  so  far  as  his  share 
extended.  But  if  the  fourth  was  not  reserved,  the  senatuacon- 
sultum  Pegasianum  became  applicable.  The  fiduciarivs  heres  re- 
tained the  fourth,  and  the  fideicommissarius  held  the  position  of 
a  legatee.  The  heres  iristitutus  might,  however,  not  choose  to 
retain  the  fourth.  He  might  enter  on  the  inheritance,  and  at 
once  voluntarily  transfer  the  whole  to  the  fideicomrnissariv^.  The 
jurists  were  divided  in  opinion  as  to  the  senatvsconsultum  under 
which  he  then  entered.  (D.  xxxvi.  1.  45.)  Gains  thinks  it  was 
under  the  Pegasianum,  for  the  actiones  hereditarioa  did  not  pass 
without  stipulations.  (Gai.  ii.  257.)  If  he  refused  to  enter  on 
the  inheritance,  the  praetor  compelled  him,  by  a  power  given  in 
the  senaiusconsultv/m  Pegasianum,,  and  he  was  placed  exactly  in 
the  same  position  as  if  he  had  entered  under  the  senatv^consultum, 
Trebellianum.  He  had  no  fourth  reserved  for  him ;  and  all  actions 
passed  at  once  to  the  Jideiccymm^issaHus, 

• 

7.  Sed     quia     stipulationes    ex  7.  But,  as  the  stipulations,  which 

senatusconsulto  Pegasiano  descen-  Bxose  from  the  senatusconaultumPega- 

dentes  et  ipsi  antiquitati  displicuer-  sianum,  were  displeasing  even  to  |he 

unt  et  quibusdam  casibus  captiosas  ancients,  and  Papinian,  a  man  of  great 

eas  homo  excelsi  ingenii  Papinianus  genius,  considers  tbem  in  some  oases  as 

appellat  et  nobis  in  Icgibus  magis  captious ;  and  as  we  prefer  simplicity 

simplicitas  quam  dif&cultas  placet,  to  complexity  in  matters  of  law,  we 

ideo  omnibus  nobis  suggestis  tam  have  been  pleased,  upon  comparing 

similitudinibus     quam     differentiis  the  points  of  agreement  and  disagree- 

atriusque    senatusconsulti,    placuit  ment  in  these  two  senatusconsulta,  to 

exploso  senatusconsulto  Pegasiano,  abrogate  tbe  aenatusconaultum  Pega- 

quod    postea    supervenit,    omnem  sianum,  which  was  subsequent  to  the 

anctoritatem    Trebelliano    senalus-  aenatusconsultum   Trebellianumy  and 

consulto  prsestare,  ut  ex  eo   fidei-  to  give  an  exclusive  authority  to  the 

commissariffi  hereditates  restituan-  senatusconsulttim    TrebeUianum,    by 

tur,  sive  habeat  heres  ex  voluntate  which  all  fideiconm[iissary  inheritances 

testatoris  quartam    sive  plus  sive  shall  be  restored  for  the  future,  whether 

minus  sive  penitus  nihil,  ut  tunc,  the  testator  has  given  by  his  will  a 

quando  vel  nihil  vel  minus  quarta  fourth  part  of  his  estate  to  the  insti- 

apud  eum  remaneat,  liceat  ei  vel  tuted  heir,  or  more,  or  less,  or  nothing 

quartam  vel  quod  deest,  ex  nostra  at  all,  so  that,  when  nothing  is  given 

auctoritate    retinere    vel    repetere  to  the  heir,  or  less  than  a  fourth  part, 

solutum,  quasi  ex  Trebelliano  scna-  he  may  be  permitted  to  retain  a  fourth, 

tusconsulto  pro  rata  portione  acti-  or  as  much  as  will  make  up  the  defi- 

onibus  tam  in  heredem  quam   in  ciency,  by  virtue  of  our  authority,  or 

fideicommissarium    competentibus.  to  demand  repayment  of  it  if  he  has 

Si  vero  totam  hereditatem  sponte  paid  it  over;  and    actions    may  be 

restituerit,  omnes  hereditarise  acti-  brought  both  against  the  heir  and  the 

ones  fideioommissario   et  adversus  fideicommiasariva  according  to  their 

earn    competunt;    sed   etiam    id,  respective  interests,  as  if  under  the 

quod  prsecipuum  Pegasiani  senatus-  aenaiusconsvXtv/m  Trebellianum.  But, 

consulti  fuerat,  ut,  quando  recusabat  should  the  heir  voluntarily  restore  the 

heres  scriptus  sibi  datam  heredita-  whole  inheritance,  all  actions  concern- 

tem  adire,  necessitas  ei  imponeretur  ing  an  inheritance  may  be  brought 


256  LIB.  n.  TIT.  xxm. 

totam  hereditatem  volenti  fidoicom-  by  or  against  the  fidrieommMsariuB, 
niissario  restituere  et  omncs  ad  enm  And,  as  to  the  most  important  pro- 
et  contra  emu  transirent  actioncs,  vision  of  the  aenatiuconsultum  Pega- 
et  hoc  transposuimuB  ad  senatus-  sianum,  that,  when  an  instituted  heir 
consnitmn  Trebellianum,  nt  ex  hoc  refused  to  accept  an  inheritance,  he 
solo  et  necessitas  heredi  imponatur,  might  be  constrained  to  restore  it  to 
si  ipso  nolente  adire  fideicommis-  the  fideicommissarius  if  he  demanded 
sarins  desiderat  restitui  sibi  here-  it,  and  that  all  actions  should  be  trans- 
ditatem,  nullo  neo  danmo  neo  com-  ferred  to  and  against  him,  we  have 
modo  apud  heredem  manente.  transferred     this    provision    to     the 

senatusconstUtum  Trebellianum,  by 
which  alone  this  obligation  is  now  laid 
upon  the  heir,  when  he  himself  refuses 
to  enter  on  the  inheritance,  and  the 
fideicommissariua  is  desirous  that  it 
should  be  restored,  the  heir  in  this  case 
receiving  neither  gain  nor  loss. 

Justinian  unites  the  two  senatuaconsulta  into  one,  giving  them 
the  name  of  the  aeTiatuacoTiavXtvmi  Trebellianum.  The  heir  is  to 
retain  a  fourth,  as  under  the  senatiiaconsulturn  Pegasianurrif  but 
actions  are  to  be  brought  for  or  against  the  heir  and  the  fideicom- 
missa/niia  in  proportion  to  their  shares,  the  fideicornmisaa/riv^  being 
thus  in  loco  heredis  as  to  his  share,  as  under  the  senatusconsultium 
TrebelUanv/ra.  If  the  heir  would  not  enter,  then  he  was  compelled 
to  do  so,  but  was  protected  against  all  loss,  as  under  the  senatus- 
consultum,  Pegasia/nv/m. 

Repetere  solutv/m.  Before  the  legislation  of  Justinian,  the 
heres  could  not  re-demand  the  fourth,  if  he  had  once  paid  it  over. 
(Paul.  Sent.  iv.  3,  4.) 

8.  Nihil  autem  interest,  utrum  8.  But  it  makes  no  difference 
aliquis  ex  asse  heres  institutus  aut  whether  the  heir  is  instituted  to  the 
totam  hereditatem  aut  pro  parte  re-  whole  inheritance,  and  is  requested  to 
stituere  rogatur,  an  ex  parte  heres  restore  the  whole  or  a  part,  or  whether, 
institutus  aut  totam  partem  aut  being  instituted  to  a  part  only,  he  is 
partis  partem  restituere  rogatur :  requested  to  restore  that  entire  part, 
nam  et  hoc  casu  eadem  observari  or  a  portion  of  it ;  for  we  enjoin  that 
prsecepimus,  qusB  in  totius  heredi-  the  same  rules  be  observed  in  the 
tatis  restitutione  diximus.  latter  case,  as  in  case  of  restitution  of 

the  whole. 

Gal  ii.  259. 

9.  Si  quis  una  aliqua  re  deducta  9.  If  an  heir  is  requested  by  a 
sive  prsecepta,  qusB  quartam  con-  testator  to  give  up  an  inheritance, 
tinet,  veluti  fundo  vel  aUa  re,  roga-  after  deducting  or  excepting  some 
tus  sit  restituere  hereditatem,  simili  particular  thing,  equivalent  to  a  foiirth 
modo  ex  Trebelliano  senatusconsulto  of  the  whole,  as  a  piece  of  land,  or 
restitutio  fiat,  perinde  ac  si  quarta  anything  else,  he  will  give  it  up  under 
parte  retenta  rogatus  esset  rehquam  the  senattLSConsultum  Trebellianum^ 
hereditatem  restituere.  Bed  illud  exactly  as  if  he  had  been  requested  to 
interest,  quod  altero  casu,  id  est  restore  the  remainder  of  an  inherit- 
cmn  deducta  sive  prsecepta  aliqua  ance,  after  retaining  a  fourth.  But 
re  restituitur  hereditas  in  solidum  there  is  this  difference:  in  the  first 
ex  eo  senatusconsulto  actiones  trans-  case,  when  an  heir  is  requested  to 
feruntur  et  res,  quae  remanet  apud  give  up  an  inheritance,  after  deduct- 
heredem,  sine  ullo  onere  heredi tario  ing  or  excepting  a  particular  thing, 
apud  eum  manet,  quasi  ex  legato  ei  then,  according  io  that  senaiuscon' 
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adqtdsita,  altero  vero  casu,  id  est  sultum^  all  actions  are  transferred 
oum,  quarta  parte  retenta,  rogatus  to  and  against  the  fideicommissaritMf 
est  heres  restituere  hercditatem  et  and  what  remains  to  the  heir  is  free 
restituit,  scindantur  actiones  et  pro  from  all  incumbrances  connected  with 
dodrante  quidem  transferantur  ad  the  inheritance,  as  if  acquired  by 
fideicommissarium,  pro  quadrante  legacy.  In  the  second  case,  when  an 
remaneant  apud  heredem.  Quin  heir  is  requested  to  give  up  an  inherit- 
etiam  licet  in  una  re,  qua  dcducta  ance  after  retaining  a  fourth  to  him- 
aut  preecepta,  restituere  aliquis  he-  self,  ail  actions  are  proportionably 
reditatem  rogatus  est,  maxima  pars  divided ;  those  which  regard  the  three- 
hereditatis  contineatur,  seque  in  fourths  of  the  estate  being  transferred 
solidum  transferuntur  actiones  et  to  the  fideicoTnmisaarius^  and  those 
seoum  deliberare  debet  is,  cui  re-  which  regard  the  one-fourth  remaining 
stituitur  hereditas,  an  expediat  sibi  to  the  heir.  And,  even  if  an  heir  is 
restitui.  Eadem  scilicet  interveni-  requested  to  give  up  an  inheritance, 
unt  et  si  duabus  pluribusve  re-  after  making  a  deduction  or  exception 
bus  deductis  preeceptisve  restituere  of  some  particular  thing,  which  com- 
hereditatcm  rogatus  ^it.  Sed  et  si  prises  the  greatest  part  of  the  whole 
certa  summa  deducta  preeceptave,  inheritance,  all  actions  are  still  trans- 
qusB  quartam  vel  etiam  maximam  ferred  to  the  fideicommUsarius^  who 
partem  hereditatis  continet,  rogatus  ought  then  to  consider  whether  it  will 
sit  aliquis  hereditatem  restituere,  be  expedient  or  not,  that  the  inherit- 
idem  juris  est.  Quse  diximus  de  eo,  ance  should  be  given  up  to  him.  All 
qui  ex  asse  heres  institutus  est,  this  applies  equally,  whether  an  heir 
eadem  transferimus  et  ad  eum,  qui  is  requested  to  give  up  an  inheritance 
ex  parte  heres  scriptus  est.  after  a    deduction    or    exception    of 

two,  or  more,  particular  things,  or  of 
a  certain  sum  of  money,  winch  may 
comprise  a  fourth  or  even  the  greatest 
part  of  the  inheritance.  What  we  have 
said  of  an  heir  who  is  instituted  to 
the  whole  of  an  inheritance,  applies 
equally  to  one  who  is  instituted  only 
to  a  part. 

D.  xxxvi.  1.  1.  10.  21 ;  D.  xxxvi.  1.  30.  3. 

If  the  testator  gave  a  particular  object  to  the  heres  instiiutua 
which  was  equal  in  value  to  the  fourth  of  the  inheritance,  the  law 
considered  tliis  as  a  specific  legacy  given  to  the  heres.  Thefidei- 
commissaHus  took  the  whole  inheritance  except  this  part,  and  all 
the  actions  of  the  whole  inheritance  were  transferred  to  him.  If 
the  particular  object  did  not  equal  a  fourth,  Marcian  says  that 
the  emperor  would  not  suifer  the  heir  to  claim  any  addition. 
(D.  xxxvi.  1.  30.  4.)  Justinian  retains  the  distinction  between 
a  particular  object  being  given,  and  a  general  direction  to  retain 
a  fourth.  But  he  decides  that  if  a  particular  object  was  given 
not  equal  in  value  to  a  fourth,  the  heir  may  retain  enough  to 
complete  his  fourth,  and  that  all  actions  relating  to  the  part  so  re- 
tained shall  pass  to  him,  and  all  others  to  the  fideicorarnissa/riris. 
(Cod.  vi.  60.  11.) 

10.  Pneterea  iiitestatus  quoque  10.  Moreover,  a  man  about  to  die 

mori turns  potest   rogare    eum,   ad  intestate  may  request  the  person,  to 

quem  bona  sua  vel  legitimo  jure  vel  whom  he  knows  his  estate  will  pass, 

honorario    pertinere    intellegit,    ut  either  by  the  civil  or  praBtorian  law,  to 

hdreditatem  suam  totam  partcmve  give  up  to  a  third  person  the  whole 

ejus  aut  rem  aliquam,  veluti  fundum,  inheritance,  or  a  part  of  it,  or  any  par- 
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hominem,  peouniam  alicui  restituat :  ticular  thing,  as  a  piece  of  land,  a 
cum  alioquin  legata  nisi  ex  testa-  slave,  or  a  sum  of  money.  Legacies, 
mento  non  valeant.  on  the  contrary,  are  only  vaUd  when 

given  by  testament. 

Gai.  ii.  270. 

Antoninus  Pius  extended  the  provisions  of  the  lex  Falcidia 
and  consequently  of  the  senatusconaultv/m  Pegasianwm  (D.  xxxv. 
2.  1§),  and  the  jurists  those  of  the  senatusconsulium  Trebelli- 
anum,  to  trusts  imposed  on  heredes  ah  intestato.    (D.  xxxvi.  6. 1.) 

11.  Eum  quoque,  cui  aJiquid  re-  11.  A  fideicommissarius  may  also 
stituitur,  potest  rogare,  ut  id  rur-  himself  be  requested  to  give  up  to 
BUS  alii  totum  aut  partem  vel  etiam  another  either  the  whole  or  part  of 
aliud  ahquid  restituat.  what  he  receives,  or  even  something 

else. 

Gai.  ii.  271. 

The  fideicommissa/ritis,  who  was  thus  only  a  vehicle  to  pass  on 
the  inheritance  to  another  fideicornTnissariiis,  could  not  retain  a 
fourth  for  himself,  if  the  heir  had  already  retained  a  fourth.  The 
object  of  the  lex  Falcidia  was  merely  to  secure  an  heir,  not  in 
all  cases  to  give  a  fourth  to  the  person  who  virtually  had  the 
inheritance ;  but  when  the  heir  entered  on  the  inheritance  by 
order  of  the  praetor,  and  therefore  did  not  retain  a  fourth,  then 
the  jideicoTnmissarius  stood  in  the  place  of  the  heir,  so  far  as  to 
be  able  to  apply  the  lex  Falcidiay  as  if  representing  the  heir, 
against  legatees,  but  not  against  a  second  fideicoTnmissarius. 
(D.  xxxvi.  1.  63.  11.) 

12.  Et  quia  prima  fideicommis-  12.  Originally  all  fiduciary  gifts  de- 
sorum  cunabula  a  fide  heredum  pended  only  upon  the  good  faith  ^of 
pendent  et  tam  nomen  quam  sub-  the  heir  :  whence  they  took  their  name 
stantiam  acceperunt  et  ideo  divus  as  well  as  their  chai-acter.  To  remedy 
Augustus  ad  necessitatem  juris  ea  this,  the  Emperor  Augustus  made  them 
detraxit :  nuper  et  nos,  eundem  obhgatory  in  law,  and  we  have  lately 
principem  superare  contendentes,  ex  endeavoured  to  surpass  that  prince ; 
facto,  quod  Tribonianus  vir  excelsus,  and,  on  the  occasion  of  a  case  brought 
qusBstor  sacri  palatii,  suggessit,  con-  to  our  notice  by  the  most  eminent  Tri- 
stitutionem  fecimus,  per  quam  dis-  bonian,  quaestor  of  our  sacred  palace, 
posuimus:  si  testator  fidei  heredis  we  have  enacted  by  a  constitution, 
sni  oommisit,  ut  vel  hereditatem  vel  that  if  a  testator  has  entrusted  to  the 
speoiale  fideioommissum  restituat,  faith  of  his  heir  the  restoration  of  an 
et  neque  ex  scriptura  neque  ex  inheritance,  or  any  particular  thing, 
quinque  testium  numero,  qui  in  and  the  fact  cannot  be  proved  either 
ndeiconmiissis  legitimus  esse  nosci-  by  any  writing  or  by  five  witnesses 
tur,  res  possit  manifestari,  sed  vel  (the  legal  number  in  such  cases),  there 
pauciores  quam  quinque  vel  nemo  having  been  fewer,  or  perhaps  no  wit- 
penitus  testis  intervenerit,  tunc  sive  nesses  present,  then,  whether  it  is  his 
pater  heredis  sive  aUus  quicumque  father  who  has  thus  trusted  to  the 
sit,  qui  fidem  elegit  heredis  et  ab  eo  good  faith  of  the  heir,  and  begged 
aUquid  restitui  voluerit,  si  heres  him  to  restore  the  inheritance,  or 
perfidia  tentus  adimplere  fidem  re-  whether  it  is  any  one  else,  if  the  heir 
cusat  negfiwido,  rem  ita  esse  sub-  perfidiously  refuses  to  carry  out  the 
secutam,  si  fideicommissarius  jus-  trust  and  denies  the  whole  transaction, 
jurandum  ei  detulerit,   cum   prius  the  fideicommusarius^  having  previ 
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ipse  de  caluinnia  juraverit,  necesBe  ously  himself  sworn  to  his  own  good 
eum  habere  vel  jusjurandum  subire,  faith,  may  put  the  heir  to  his  oath ; 
quod  nihil  tale  a  testatore  audivit,  and  thus  force  him  either  to  deny 
vel  recusantem  ad  fideicommissi  vel  upon  oath  having  received  any  sucn 
universitatis  vel  specialis  solutionem  trust,  or  to  fulfil  it,  whether  it  relate  to 
coartari,  ne  depereat  ultima  volun-  the  whole  inheritance  or  to  some  par- 
tas  testatoris  fidei  heredis  commissa.  ticular  thing ;  and  this  is  allowed,  lest 
Eadem  observari  censuimus  et  si  a  the  last  wishes  of  a  testator,  committed 
legatariovelfideiconmiissailoaliquid  to  the  faith  of  an  heir,  should  be  de- 
similiter  relictum  sit.  Quodsi  is,  a  feated.  The  same  process  may  be 
quo  reHctimi  dicitur,  confiteatur  adopted  against  a  legatee,  or  a^cZetcom- 
quidem  aliquid  a  se  relictum  esse,  missarius  charged  with  a  restitution. 
Bed  ad  legis  subtilitatem  decurrat,  And  if  any  one  so  charged  admits  the 
omnimodo  oogendus  est  solvere.  trust,  but  endeavours  to  shelter  him- 
self in  the  subtleties  of  the  law,  he  may 
in  all  cases  be  compelled  to  perform 
his  duty. 

C.  vi.  42.  32, 

De  calumniajv/raverit,  that  ia,  he  must  swear  beforehand  that 
he  is  acting  bona  fide,  and  not  inventing  a  ground  of  litigation. 


Trr.  XXIV.    DE  SINGULIS  REBUS  PER  FIDEICOM- 

MISSUM  RELICTIS. 

Potest  autem  quis  etiam  singulas  A  person  mav  also  leave  particu- 

res  per  fideicommissum  relinquere,  lar  things  by  a  fideicommissumy  as  a 

veluti  fundum,  hominem,   vestem,  piece  of  land,  a  slave,  a  garment,  gold, 

argentum,  pecuniam  numeratam,  et  silver,  pieces  of  money  ;  and  he  may 

vel  ipsum  heredem  rogare,  ut  alicui  request  either  his  heir  to  give  them 

restituat,   vel  legatarium,   quamvis  over,  or  a  legatee,  although  a  legatee 

a  legatario  legari  non  possit.  cannot  be  charged  with  a  legacy. 

Gai.  ii  260,  271. 

1.  Potest  autem  non  solum  pro-  1.  A  testator  may  leave  by  JUbi- 

prias  testator  res  per  fideicommis-  commissumj  not  only  his  own  property, 

sum  relinquere,  sed  et  heredis  aut  but  also  that  of  his  heir,  of  a  legatee, 

legatarii   aut    fideicoramissarii    aut  oi  a.  fuieicommusaruis,  or  of  a,uy  other 

cujnslibet  alterius.     Itaque  et  lega-  person;  so  that  a  legatee  or  fideicom- 

tarius  et  fideicomiuissarius  non  so-  missarius  may  not  only  be  requested 

lum  de  ea  re  rogari  potest,  ut  eam  to  give  what  has  been  left  to  him,  but 

alicui  restituat,  qusB  ei  relicta  sit,  also  something  else,  whether  his  own 

sed  etiam  de  alia,  sive  ipsius  sive  or  the  property  of  another.     The  only 

aUena  sit.    Hoc  solum  observanduin  rule  to  be  observed  is,  that  no  one 

est,  ne  plus  quisquam  rogetur  alicui  shall  be  requested  to  give  over  more 

restituere,  quam  ipse  ex  testaniento  than  he  has  received  under  the  tes- 

ceperit ;  nam  quod  amj^lius  est,  in-  tamont :.  for  as  to  the  excess  the  dis- 

utiliter    relinquitur.      Cum    autem  position  is    ineffectual.      And,   when 

aliena  res  per  fideicommissum  re-  the  property  of  another  is  left  by  a 

linquitur,  necesso  est  ei,  qui  rogatus  fidvicommissumy  the  person  requested 

est,  aut  ipsam  redimere  et  prtestare  to  give  tt  over  is  obliged  either  to  pur- 

aut  uestimationem  ejus  solvere.  chase  and  deliver  the  thing  itself^  or 

to  pay  its  estimated  value. 

Gai.  ii.  261,  262;  D.  xxxvi  1.  1.  17. 
Ulpian  {Reg.  25.  5)  expresses  the  power  of  disposal  hy  fidci- 
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coTTiTnissum,  by  saying  that  everything  could  be  disposed  of  in 
that  way,  that  could  be  given  by  a  legacy  per  damnatioTiem. 

Quod  amplius  est,  inutiliter  relmquitur.  If,  however,  the 
thing  which  the  fideicommissarius  was  to  give  belonged  to  him- 
self, he  was  obliged  to  give  it,  whatever  might  be  its  value,  if  he 
accepted  what  was  given  to  him  by  the  fideicommissum,  as  he  was 
considered  to  have  had  an  opportunity  of  exercising  his  judgment, 
and  not  to  have  valued  his  own  thing  more  highly  than  that  which 
he  received.     (D.  xl.  5.  24.  12.) 

2.   Libertas  quoque    servo    per  2.  Freedom  may  also  be  conferred 

fideicommissum  dari  potest,  ut  ne-  upon  a  slave  by  &fideicommi88um :  for 
res  eum  rogetur  manumittere  vel  an  heir,  legatee,  or  fideicommissarius 
legatarius  vel  fideicommissaiius.  may  be  requested  to  enfranchise  bim  ; 
Neo  interest,  iltrum  de  suo  proprio  nor  does  it  signify  whether  it  is  of  his 
servo  testator  roget,  an  de  eo,  qui  own  slave  that  the  testator  requests 
ipsius  heredis  aut  legatarii  vel  etiam  the  manumission,  or  of  the  slave  of  his 
extranei  sit.  Itaque  alienus  servus  heir,  or  of  a  legatee,  or  of  a  stranger ; 
redimi  et  manumitti  debet :  quodsi  and  therefore,  when  a  slave  is  not  the 
dominus  eum  non  vendat,  si  modo  testator's  own  property,  he  must  be 
nihil  ex  judicio  ejus,  qui  reliquit  bought  and  enfranchised.  But,  if  the 
libertatem,  percepit,  non  statim  ex-  proprietor  of  the  slave  refuses  to  sell 
tinguitur  fideicommissaria  libertas,  him,  as  he  may,  if  he  has  taken  no- 
sed differtur,  quia  possit  tempore  thing  under  the  testament,  yet  the  free- 
procedente,  ubicumque  occasio  re-  dom  given  by  the  fideicoTnmissum  is 
dimendi  servi  fuerit,  prsestari  liber-  not  extinguished,  but  deferred  only, 
tas.  Qui  autem  ex  causa  fideicom-  as  it  may  be  possible  in  the  course 
missi  manumittitur,  non  testatoris  of  time,  on  any  occasion  ofTering  of 
fit  libertus,  etiamsi  testatoris  servus  purchasing  the  slave,  to  effect  his  en- 
sit,  sed  ejus,  qui  manumittit :  at  franchisement.  The  slave  who  is  en- 
is,  qui  directo  testamento  liber  esse  franchised  in  pursuance  of  a  fideicom- 
jubetur,  ipsius  testatoris  fit  libertus,  missum^  does  not  become  the  freedman 
qui  etiam  orcinus  appellatur.  Nee  of  the  testator,  although  he  was  the 
alius  ullus  directo  ex  testamento  testator's  own  slave,  but  he  becomes 
libertatem  habere  potest,  quam  qui  the  freedman  of  that  person  who 
utroque  tempore  testatoris  fuerit,  enfranchises  hinx  But  a  slave  who 
et  quo  faceret  testamentum  et  quo  receives  his  hbcrty  directly  from  the 
moreretur.  Directo  autem  libertas  testament  becomes  the  freedman  of 
tunc  dari  videtur,  cum  non  ab  alio  the  testator,  and  is  said  to  be  orcinits ; 
servima  manumitti  rogat,  sed  velut  and  no  one  can  obtain  liberty  directly 
ex  suo  testamento  libertatem  ei  by  testament,  imless  he  was  the  slave 
competere  vuit.  of  the  testator,  both  at  the  time  of 

the  testator's  making  his  testament, 
and  also  at  that  of  his  death.  Liberty 
is  given  directly,  when  a  testator  does 
not  request  that  freedom  be  given  to 
his  slave  by  another,  but  gives  it  him- 
self by  virtue  of  his  own  testament. 

Gai.  ii.  263-267 ;  C.  vii.  4.  6,  7. 

It  was  the  opinion  of  Gaius,  that  if  the  master  of  the  slave 
refused  to  sell  the  slave,  the  fideicoimmissunn  perished,  because 
liberty  was  a  thing  not  admitting  of  computation  in  money.  (Gai. 
ii.  265.)  Justinian,  in  accordance  with  a  rescript  of  the  Emperor 
Alexander  (C.  vii.  4.  6),  decides  that  it  is  only  delayed. 

If  a  testator  enfranchised  directly  a  slave  that  could  not  be 
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SO  enfranchised,  the  gift  of  liberty  would  be  as  valid  as  a  fidei- 
eomviissurn.' 

Orcinus,  from  Orctus ;  because  he  is  the  freedman  of  a  dead 
person. 

3.  Verba    antem    fideicommiss-  3.   The   terms    generally   used   in 

ornra  haec  maximc  in  uru  habeantur :  making  fideicommiaaa  are  the  follow- 

peto,  rogo,  volo,  mando,  fidei  tuae  ing:   I   request,    I   ask,    I   desire,    I 

coramitto.      Quob    perinde    singula  commit,  I  entrust  to  thy  good  faith ; 

finna  sunt,  atque  si  omnia  in  unum  and  each  of  them  is  of  as  much  force 

congesta  essent.  separately  as  all  of  them  placed  to- 
gether. 

Gai.  u.  249. 

Antoninus  Pius  decided  by  rescript  that  coTnTnendo  would  not 
suffice  (D.  xxxii.  11.  2);  but,  in  the  time  of  Justinian,  the  ex- 
pressions by  which  a  JideicommissuTn  was  created  were  quite 
immaterial,  provided  that  the  wishes  of  the  testator  could  be 
ascertained. 

Tit,  XXV.    DE  CODICILLIS. 

Ante  Auguati  tempora  constat  Codicils  were  certainly  not  recog- 
jus  codicillorum  non  fuisse,  sed  nised  by  law  before  the  reign  of  Au- 
primus  Lucius  Lcntulus,  ex  cujus  gustus  ;  for  Lucius  Lentulus,  to  whom 
persona  etiam  fideicomraissa  ccep-  also  the  origin  of  ,^cietC07mnma  may  be 
erunt,  codicillos  introduxit.  Nam  traced,  was  the  first  who  introduced 
cum  decederet  in  Africa,  scripsit  codicils.  When  dying  in  Africa,  he 
codicillos  testamento  confirmatos,  wrote  codicils,  which  were  confirmed 
quibus  ab  Augusto'  petiit  per  fidei-  by  his  testament ;  and  in  these  he 
conimissum,  ut  f aceret  aliquid :  et  requested  Augustus  by  a  fideicommis- 
cum  divus  Augustus  voluntatem  sum  to  do  something  for  him.  The 
ejus  implesset,  cujus  deinceps  reli-  emperor  complied  with  the  request, 
qui  auctoritatem  secuti,  fideicom-  and,  following  his  example,  the  other 
missa  praestabant  et  filia  Lentuli  persons  joined  with  him  carried  out 
legata,  quae  jure  non  debebat,  solvit,  the  fideicomviissa  entrusted  to  them, 
dicitur  Augustus  convocasse  pruden-  and  the  daughter  of  Lentulus  paid 
tes,  inter  quos  Trebatiimi  quoque,  legacies  whicn  in  strictness  of  law 
cujus  tunc  auctorit£Ls  maxima  erat,  were  not  due  from  her.  It  is  said 
et  qusesisse,  an  possit  hoc  recipi  nee  that  Augustus,  having  called  together 
absonans  a  jurisratione  codicillorum  upon  this  occasion  persons  learned  in 
nsus  esset :  et  Trebatium  suasisse  the  law,  and  among  others  Trebatius, 
Augusto,  quod  diceret,  utilissimum  whose  opinion  was  of  the  greatest 
et  necessarium  hoc  civibus  esse  authority,  asked  whether  codicils  could 
propter  magnas  et  longas  peregrin-  be  admitted,  and  whether  they  were 
ationes,  quae  apud  veteres  fuissent,  not  repugnant  to  the  principles  of  law. 
ubi,  si  quis  testamentura  facere  non  Trebatius  advised  the  emperor  to  ad- 
posset,  tamen  codicillos  posset,  mit  them,  as  they  were  most  con- 
Post  QuaB  tempora  cum  et  Labeo  venient  and  necessary  to  citizens,  on 
codicillos  fecisset,  jam  nemini  dub-  account  of  the  great  and  long  journeys 
him  erat,  quin  codicilli  jure  optimo  which  the  ancients  were  frequently 
admitterentur.  obliged  to  take,  during  which  a  man 

who  could  not  make  a  testament,  might 
be  able  to  make  codicils.  And  subse- 
quently, Labeo  himself  having  made 
codicils,  no  one  afterwards  doubted 
their  perfect  vaUdity. 
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Godinilli  were  small  tablets  on  which  memoran(hims  or  letters 
were  written.  A  testiitor  might  naturally  addniHs  a  short  letter 
giving  short  directions  to  his  heir.  When  Jideicoviriiissa  came  to 
be  enforced,  these  letters  or  directions  were  enforced  as  creating 
Jideicommissa.  As  under  the  Roman  law  a  testator  could  make  no 
alteration  in  his  testament  without  making  an  entirely  new  testa- 
ment, the  use  of  codicils  was  obviously  great.  Codicils  might  be 
made  without  there  being  any  testament  at  all.  They  were  then 
direction*  addressed  to  the  heredes  ah  intestato.  But  if  there  was 
a  testament,  they  were  always  considered  as  attached  to  it :  if  the 
testamentary  dispositions  failed,  they  failed  also,  and  all  their  pro- 
visions were  taken  with  reference  to  the  time  when  the  testament 
was  made.     (D.  xxix.  7.  2.  2  and  3.  2.) 

A  testator,  by  inserting  an  express  clause  to  that  effect,  termed 
by  commentators  clausula  codicillaris,  might  provide  that  his 
testament,  if  invalid  as  a  testament,  should  take  effect  in  the  way 
of  codicils.     (C.  vi.  36.  8.  1.) 

As  to  Labeo  and  Trebatius,  see  Introd.  sec.  20. 

It  is  to  be  noticed  that  codicilli  does  not  mean,  like  the  English 
word  *  codicil,'  a  supplement  to  a  will,  but  *  directions  by  tablets/ 
and  that  directions  so  made  should  be  held  obligatory  constituted 
an  innovation  as  great  in  the  form  of  testamentary  disposition  as 
the  recognition  of  Jideicommissa  constituted  in  the  latitude  of 
testamentary  power. 

1.  Non  tantum  autem  testamento  1.  Not  only  a  person  who  has  al- 
facto  potest  quis  codicillos  facere,  ready  made  his  testament,  may  make 
sed  et  intestatiia  quis  decedens  fidei-  codicils,  but  even  a  person  dying  in- 
committerc  codicillis  potest.  Sed  testate  may  create  Jidi'icomniissa  by 
cum  ante  testamentnm  factum  codi-  codicils.  15 ut  when  codicils  are  made 
cilli  facti  erant,  Papiuianus  ait,  non  before  a  testament,  they  cannot  take 
aliter  vires  habere,  quam  si  speciali  effect,  according  to  Papinian,  unless 
postea  vohmtate  conlirmentur.  Sed  confirmed  by  a  special  disposition  in 
divi  Severus  et  Antoninus  rescrip-  the  testament.  But  the  Emperors 
serunt,  ex  his  codicillis,  qui  testa-  Severus  and  Antoninus  have  decided 
mentum  prtecedunt,  posse  fideicom-  by  rescript,  that  a  thing,  left  in  trust 
missnm  pcti,  si  appareat,  eum,  qui  by  codicils,  made  before  a  testament, 
postea  testamentnm  f  ecerat,  a  volun-  may  be  demanded  by  the  fideicomtnis- 
tate,  quam  codiciUis  oxpresserat,  non  sarluSy  if  it  appears  that  the  testator 
recessifise.  has  not  abandoned  the  intention  which 

he  expressed  in  the  codicils. 

Gai.  ii.  270. 

There  was  a  distinction  between  codicils  confirmed  by  testa- 
ment, and  those  not  so  confirmed ;  for  if  codicils  were  confirmed 
by  testament,  their  provisions  could  operate  to  give  legacies  or 
appoint  a  tutor,  and  not  only  to  create  ^deicommissa.  A  testator 
could,  by  anticipation,  confirm  in  his  testament  any  codicils  he 
might  thereafter  make.     (D.  xxix.  7.  8  pr.) 

2.  Codicillis  autem  hereditas  2.  An  inheritance  can  neither  be 
neque  dari  neque  adimi  potest,  ne  given  nor  taken  away  by  codicils,  as 
'^onfundatur  jus  testamentonim  et     the  diiTerent  effect  of  testaments  and 
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codicillorum,  et  ideo  nee  exhere-  eodicils  would  bo  thereby  confounded, 
datio  scribL  Dirccto  autem  here-  and  of  course,  therefore,  no  heir  can 
ditas  codicillis  neqiie  dari  noque  be  disinherited  by  codicils.  But  it  is 
adimi  potest :  nam  per  fideicom-  only  directly  that  an  inheritance  can 
missimi  hereditas  codicillis  jure  re-  neither  be  given  nor  taken  away  by 
linquitur.  Nee  condicionem  heredi  codicils,  for  it  may  be  legally  disposed 
institnto  codicillis  adicere  neque  of  in  codicils  by  means  of  a  fideicom- 
substitucre  dirccto  potest.  mi^sum.    Nor,  again,  can  a  condition 

be  imposed  on  an  heir  instituted  by 
testament,  nor  can  a  direct  substitution 
be  made,  by  codicils. 

Gal  IL  273  ;  D.  xxix  7.  6.  pr. 

3.  Codicillos  autem  etiam  plures  3.  A  person  may  make  several  codi- 

quis  faccre  potest :  et  nullam  soUem-  cils,  and  no  formality  is  requisite  in 
nitatem  ordinationis  desiderant.  making  them. 

D.  xzix.  7.  6. 1. 

Codicils  were  not  originally  subjected  to  any  rules  determining 
the  mode  in  which  they  were  made.  But  by  a  constitution  of 
ITieodosius,  added  to  by  Justinian,  they  were  to  be  made  in  pre- 
sence of  five  witnesses,  and,  if  made  in  writing,  which  was  not 
necessary,  the  witnesses  were  to  subscribe  them.  If  codicils  were 
not  so  made,  then  the  fideicommissarius  could,  after  having  sworn 
to  his  own  good  faith,  call  on  the  heir  to  deny  them  on  oath. 
(C.  vi  36.  8.  3.)    For  the  juajurandvm  see  Tit  23,  12. 


LIBER    TERTIUS. 


Tit.  I.      DE    HEREDITATIBUS,    QU^    AB    INTESTATO 

DEFERUNTUR. 

IntestatuB  decedit,  qui  aut  om-  A  person  dies  intestate,  who  either 

nino  testamentmn  non  fecit  aut  non  has  made  no  testament  at  all,  or  has 
jure  fecit  aut  id,  quod  fecerat,  rup-  made  one  not  legally  valid ;  or  if  the 
turn  irritumve  factum  est  aut  nemo  testament  he  has  made  is  revoked,  or 
ex  eo  heres  extitit.  made  ineffectual ;  or  if  no  one  hecomes 

heir  under  it. 

D.  zzzviiL  16.  1.  pr. 

If  a  person  died  without  a  testament,  the  law  regulated  the 
succession  to  the  inheritance.  So  also  it  did,  if  he  left  a  testament 
that  was  fatally  defective  in  form  (non  jv/re  factvmi),  or  if  his  tes- 
tament was  revoked,  or,  in  the  language  of  Roman  law,  broken 
(ruptum),  or  if  it  was  set  aside  as  inofficious,  or  made  ineffectual 
by  a  change  of  status  in  the  testator  (irritum),  or  if  no  heir  would 
accept  the  inheritance  under  it. 

If  there  was  no  testament  to  determine  the  succession,  the  law 
of  the  Twelve  Tables  gave  the  inheritance  first  to  the  sui  heredes, 
who  were  also  necessarii  heredes,  that  is,  could  not  refuse  to  accept 
the  inheritance ;  then  to  the  agnati ;  and  then,  if  the  deceased  was 
a  member  of  a  gens,  to  the  gentiles.  In  default  of  agnati,  the 
praetor  called  to  the  inheritance  the  cognati,  or  blood -relations. 
(See  Introd.  sec.  45.)  Perhaps  the  succession  of  gentiles  lasted  to  a 
time  later  than  the  introduction  of  this  praetorian  succession  of  the 
cognati ;  but  at  any  rate,  it  did  not  outlast  the  Republic,  and  there- 
fore, speaking  of  the  times  when  we  are  most  familiar  with  Roman 
law,  we  may  say  that  the  succession  was  given  first  to  the  svui 
heredeSy  then  to  the  agnatic  then  to  the  cognati.  But  some  compli- 
cation was  introduced  into  the  rules  of  succession,  by  certain  classes 
of  persons  being,  by  different  changes  in  the  law,  raised  from  the 
rank  of  agnati  to  that  of  sui  heredes,  and  from  the  rank  of  cognati 
to  that  of  agnati.  These  changes  are  not,  however,  very  difficult  to 
follow,  if  we  divide  them  according  as  they  were  effected  (1)  by 
the  praetor,  (2)  by  senatusconsulta,  and  imperial  enactments  pre- 
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vious  to  Justinian,  (3)  by  Justinian  himself.  The  Srst  Title  treats 
of  the  succession  of  sui  keredes,  and  of  those  ranked  among  the 
8ui  heredes ;  the  second  and  two  following  Titles  treat  of  the  suc- 
cession of  agnati,  and  of  those  ranked  among  agnati.  At  the  end 
of  this  Title  will  be  found  a  short  summary  of  the  changes  in  the 
law  relative  to  the  succession  of  sui  heredes ;  at  the  end  of  the 
fourth  Title  one  will  be  found  of  the  changes  relative  to  the  suc- 
cession of  agnati. 

Justinian  altered  the  whole  mode  of  succession  to  intestates  by 
the  118th  and  127th  Novels.  This  change,  being  effected  several 
years  after  the  publication  of  the  Institutes,  should  not  be  allowed 
to  interfere  with  the  consideration  of  the  law  of  succession  existing 
when  the  Institutes  were  published.  But  as  it  is  too  remarkable 
and  too  well  known  a  part  of  Justinian's  legislation  to  remain 
wholly  unnoticed,  a  short  account  of  it  will  be  given  at  the  end  of 
the  ninth  Title,  which  closes  the  part  of  the  Institutes  treating  of 
successions  ah  intestato. 

Before  we  enter  on  the  details  of  intestate  succession,  it  may  be 
useful  to  consider  generally  the  position  of  the  heir  under  an  in- 
testacy, according  as  there  was  (1)  no  will  at  all,  nor  any  expression 
of  last  wishes ;  (2)  no  will, but  codicilli  creating  Afideicoramisav/m; 
(3)  a  will  under  which  the  appointed  heir  or  heirs  would  not  enter. 

1.  If  there  was  no  will,  the  sui  heredes y  being  necessarii,had, 
under  the  old  law,  to  accept  the  inheritance  with  all  its  burdens. 
The  praetor,  however,  allowed  them  the  beneficiv/m  abstinendi  (see 
Bk.  ii.  Tit.  19.2  note),  but  any  act  by  which  they  mixed  themselves 
up  with  the  inheritance  terminated  their  power  of  abstaining.  If 
there  were  no  sui  heredes,  or  those  who  were  sui  heredes  refused, 
then  all  others,  whether  ranked  by  the  praetor  with  sui  heredes,  or 
in  a  lower  grade  of  succession,  were  in  the  position  of  extranei 
heredes,  and  had  the  inheritance  offered  to  them  according  to  their 
priorities,  and  had  to  make  their  decision  within  a  given  time 
(cretio  :  see  Bk.  ii.  Tit.  19.  5)  to  accept  or  not,  any  act  by  which 
they  behaved  as  heirs  (pro  herede  gerere)  being  regarded  as  a  sign 
of  acceptance. 

2.  If  there  was  no  will,  but  a,fideico7nmis8um  was  east  upon  the 
heir  under  the  intestacy  by  codicilli^  the  heir  had  the  choice  of 
abstaining  if  a  suus  heres,  or  of  accepting  if  an  extraneus  heres ; 
and  if  he  accepted  he  had,  after  satisfying  creditors,  to  carry  out 
the  fideicommissurrhy  retaining  a  fourth  for  himself,  or  if  he  was 
compelled  to  enter  he  was  protected  against  all  loss.  (See  Bk.  ii. 
Tit.  23.  7.) 

3.  If  there  was  a  will,  but  neither  the  testamentary  heirs  nor, 
failing  them,  any  heir  in  the  line  of  intestate  succession  would  enter 
under  the  will,  and  the  Jiscus  would  not  accept  (see  Tit.  9.  3  note), 
the  inheritance  might  be  assigned  to  any  one  who  was  willing  to 
give  security  for  the  satisfaction  of  the  claims  of  creditors,  in  order 
that  gifts  of  freedom  to  slaves  might  be  sustained,  and  that  the 
reputation  of  the  deceased  might  not  suffer.     (See  Tit.  11.) 
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The  heir  under  the  intestacy  might  accept  when  he  was  insol- 
vent, with  a  view  of  profiting  by  the  estate  of  the  deceased  to  the 
detriment  of  creditors,  and  then  the  creditors  might  ask  that  the 
property  ojE  the  deceased  should  be  kept  distinct  from  the  property 
of  the  heir  (beneficiv/m  separationis,  see  Bk.  ii.  Tit.  19.  1  note). 

The  heir  under  an  intestate  succession,  as  also  the  heir  under 
a  will,  enforced  his  civil  rights  to  the  inheritance  by  a  petitio 
her editatis  which  was  heard  before  the  centumviri  (see  Introd.  sec. 
92  ;  Bk.  ii.  Tit.  18.  pr.  note ;  Bk.  iv.  Tit.  6.  28),  and  his  prsetorian 
rights  by  applying  to  the  praetor  for  an  interdict,  which  was  ordi- 
narily that  termed  quorum  borwrv/m  (see  Introd.  sec.  107 ;  Tit.  9. 
1  note). 

1.  Intestatorum  autetn  heredi-  1.  The  inheritances  of  intestates, 
tates  ex  lege  duodecim  tabularum  by  the  law  of  the  Twelve  Tables, 
primum  ad  suos  heredes  pertinent,     belong  in  the  first  place  to  the  9ui 

heredea. 

Gal  iii.  I. 

2.  Sui  autem  heredes  existiman-  2.  And,  as  we  have  observed  be- 
tur,  ut  et  supra  diximus,  qui  in  fore,  those  are  sui  heredes  who,  at 
potestate  morientis  fuerunt :  veluti  the  death  of  the  deceased,  were  under 
nUus  filia,  nepos  neptisve  ex  filio,  his  power ;  as  a  son  or  a  daughter,  a 
pronepos  proneptisve  ex  nepote  fiHo,  grandson  or  a  granddaughter  by  a  son, 
nato  prognatus  prognatave.  Nee  a  great-grandson  or  great-granddaugh- 
intercst,  utrum  naturales  sunt  Uberi  ter  by  a  grandson  bom  of  a  son  ;  nor 
an  adoptivi.  Quibus  connumerari  does  it  make  any  difference  whether 
necesse  est  etiam  eos,  qui  ex  legi-  these  children  are  natural  or  adopted, 
timis  quidem  matrimoniis  non  sunt  We  must  also  reckon  among  them 
progeniti,  curiis  tamen  civitatum  those  who,  though  not  bom  in  lawful 
dati  secundum  divaUum  constitu-  wedlock,  nevertheless,  according  to  the 
tionum,  quee  super  his  positsa  sunt,  tenor  of  the  imperial  constitutions, 
tenorem  suorum  jura  nanciscuntur :  acquire  the  rights  of  sui  heredes  by 
nee  non  eos,  quos  nostrs  amplexsB  being  presented  to  the  curias  of  theix 
sunt  constitutiones,  per  quas  jussi-  cities  ;  as  also  those  to  whom  our  own 
mus,  si  quis  mulierem  in  suo  con-  constrjutions  refer,  which  enact  that 
tubemio  copulaverit  non  ab  Initio  if  any  person  has  lived  with  a  woman 
affectione  maritaU,  eam  tamen,  cum  not  originally  intending  to  marry  her, 
qua  poterat  habere  conjugium,  et  but  whom  he  is  not  prohibited  to 
ex  ea  Uberos  ^ustulerit,  postea  vero  marry,  and  shall  have  chUdren  by 
affectione  procedente  etiam  nup-  her,  and  shall  afterwards,  feeling 
tialia  instrumenta  cum  ea  fecerit  towards  her  the  affection  of  a  hiis- 
filiosque  vel  fiUsks  habuerit:  non  band,  enter  into  an  act  of  marriage 
solum  eos  liberos,  qui  post  dotem  with  her,  and  have  by  her  sons  or 
editi  sunt,  justos  et  in  potestate  daughters,  not  only  those  born  after 
esse  patribus,  sed  etiam  anteriores,  the  settlement  of  the  dowry  shall  be 
qui  et  his,  qui  postea  nati  sunt,  oc-  legitimate,  and  in  the  power  of  their 
casionem  legitimi  nominis  prsesti-  father,  but  also  those  bom  before, 
tenmt:  quod  optinere  censuimus,  who  gave  occasion  to  the  legitimacy 
etiamsi  non  progeniti  fuerint  post  of  the  chUdren  born  after.  And  this 
dotale  instnunentum  oonfectuin  U-  rule  shall  obtain,  although  no  children 
beri  vel  etiam  nati  ab  hac  luce  sub-  are  born  subsequent  to  the  making 
tracti  fuerint.  Ita  demum  tamen  of  the  dotal  act,  or  those  bom  are 
nepos  neptisve  et  pronepos  pro-  all  dead.  But  a  grandson  or  grand- 
neptisve  suorum  heredum  numero  daughter,  a  great-grandson  or  great- 
sunt,  si  prsecedens  persona  desierit  granddaughter,  is  not  reckoned  among 
in  potestate  parentis  esse,  sive  morte  the  sui  heredes^  unless  the  person  pre- 
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id  accident  sive  alia  ratione,  veluti  ceding  them  iu  degree  has  ceased  to 
emancipatione :  iiiun  si  per  id  tern-  be  under  the  power  of  the  ascendant, 
pus,  quo  quis  moreretur,  filius  in  cither  by  death  or  some  other  means, 
potestate  ejus  sit,  nepos  ex  eo  suus  as  by  emancipation.  For,  if  a  son, 
heres  esse  non  potest.  Idque  et  in  when  the  grandfather  died,  was  under 
ceteris  deinceps  hberorum  personis  tlie  power  of  his  father,  the  grandson 
dictum  intellegimua.  Postumi  quo-  cannot  be  suus  heres  of  his  grandfather ; 
que  qui,  si  vivo  parente  nati  ess^nt,  and  so  with  regard  to  all  other  descend- 
in  potestate  f uturi  forent,  sui  heredes  ants.  Posthuftious  children,  also,  who 
sunt  would  have  been  under  the  power  of 

the  ascendant  if  they  had  been  bom 
in  his  lifetime,  are  sui  heredes. 

Gal  iii  2 ;  C.  v.  27.  3,  10, 11. 

The  sui  heredes  were  the  children,  whether  natural,  adoptive, 
or  made  legitimate  (see  Bk.  i.  Tit.  10.  13),  in  the  power  of  the 
deceased  at  the  time  of  his  death.  We  must  not  confuse  persons 
made  siii  heredes  by  the  later  legislation,  as  these  legitimated 
children  were,  with  those  permitted  to  rank  with  sui  heredes, 

3.  Sui  autem  etiam  ignorantes  3.  Sui  heredes  may  become  heirs, 
fiunt  heredes  et,  Hcct  furiosi  sint,  without  their  knowledge,  and  even 
heredes  possunt  existere :  quia  qui-  though  insane ;  for  in  every  case  in 
bus  ex  causis  ignorantibus  adquiritur  which  inheritances  may  be  acquired 
nobis,  ex  his  causis  et  furiosis  ad-  without  our  knowledge,  they  may  also 
quiri  potest.  Et  statim  morte  par-  be  acquired  by  the  insane.  At  the 
entis  quasi  continuatur  dominium :  death  of  the  father,  ownership  in  an 
et  ideo  nee  tutoris  auctoritate  opus  inheritance  is  at  once  continued  ;  ac- 
est  in  pupillis,  cum  etiam  ignoranti-  cordingly,  the  authority  of  a  tutor  is 
bus  adquiritur  suis  heredibus  here-  not  necessary ,  since  an  inheritance  may 
ditas:  nee  curatoris  consensu  ad-  be  acquired  byswi/ieredc*  even  without 
quiritur  furioso,  sed  ipso  jure.  their  knowledge;  neither  does  an  in- 
sane person  acquire  by  assent  of  his 
curator,  but  by  operation  of  law. 

D.  zxxviii.  16, 14. 

Directly  the  succession  ah  intestato  commenced,  which  it  did 
when  the  deceased  died  if  there  was  no  testament,  and  as  soon  as 
it  was  ascertained  that  the  testament  was  ineffectual  if  a  testament 
had  been  made,  the  suus  heres  became  at  once  heir  without  any 
act  of  his  own.  We  may,  however,  apply  here  what  we  have  al- 
ready said  of  the  power  to  abstain  altogether  from  the  inheritance 
given  him  by  the  praetor.     (See  Bk.  ii.  Tit.  19.  2.) 

4.  Interdum  autem,  Hcot  in  po-  4.  But  sometimes  a  child  becomes 
testate  mortis  tempore  suus  heres  a  «utid /iere.9,  although  he  was  not  under 
non  fuit,  tamen  suus  heres  parenti  power  at  the  death  of  his  parent ;  as 
efiicitur,  veluti  si  ab  hostibus  quis  when  a  person  returns  horn  captivity 
reversus  fuerit  post  mortem  pturtis  after  the  death  of  his  father.  He  is 
sui:  jus  enim  postliminii  hoc  facit.  then  made  a  suua  heres  by  the  jus 

postliminii, 

6.  Per  contrarium  evenit,  ut  Ucet  5.  On  the  contrary,  it  may  happen 

quis  in  famiha  defuncti   sit  mortis  that  a  child  who,  at  the  death  of  his 

tempore,  tamen  suus  heres  non  fiat,  parent,  was  under  his  power,  is  not  his 

veluti  si  post  mortem  suam  pater  suus  heres :  as  when  a  parent,  after  his 

judicatus    fuerit  reus  perduellionis  decease,   is    adjudged   to   have    been 

ac  per  hoc  memoria  ejus  damnata  guilty  of  treason,  and  his  memory  is 
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fuerit :  snum  enim  heredem  habere  thus  made  infamous.  He  can  then 
non  potest,  cum  fiscus  ei  succedit.  have  no  suus  herea,  as  it  is  the  fiscus 
Sed  potest  dici,  ipso  jure  esse  suum  that  succeeds  to  his  estate.  In  this 
heredem,  sed  desinere.  case  it  may  be  said  that  there  has  in 

law  been  a  suus  hereSy  but  that  he  has 

ceased  to  be  so. 

D.  xxxviiL  16.  1.  3. 

• 

As  a  general  rule,  if  the  accused  died  before  conviction,  the 
prosecution  was  at  an  end.  His  succession  went  to  his  heii-s  by 
testament  or  in  law.  But  to  this  there  was  one  exception.  If  a 
person  charged  with  perduellio  (treason  against  the  state  or  em- 
peror) died  before  conviction,  the  prosecution  was  continued,  and 
if  he  was  found  guilty,  his  memory  was  said  to  be  condemned 
{memoria  darrinata  fuit),  and,  his  sentence  having  a  retrospective 
effect,  his  property  was  confiscated  exactly  as  if  he  had  been  con- 
demned in  his  lifetime.     (D.  xlviii.  4.  11.) 

6.  Cum  filiuB  fflave  et  ex  altero  6.  A  son,   or  a    daughter,  and  a 

filio  nepos  neptisve  extant,  pariter  grandson  or  granddaughter  by  another 
ad  hereditatem  vocantur  nee  qui  son,  are  called  equally  to  th6  inherit- 
gradu  proximior  est,  ulteriorem  ex-  ance ;  nor  does  the  nearer  in  degree 
cludit :  sequum  enim  esse  videtur,  exclude  the  more  remote  ;  for  it  seems 
nepotes  neptesque  in  patris  sui  just  that  grandsons  and  granddaughters 
locum  succedere.  Pari  ratione  et  should  succeed  in  the  place  of  their 
si  nepos  neptisque  sit  ex  filio  et  ex  father.  For  the  same  reason  a  grand- 
nepote  pronepos  proneptisve,  simul  son  or  granddaughter  by  a  son,  and  a 
vocantur.  Et  quia  placuit,  nepotes  great-grandson  or  great-granddaughter 
neptesque,  item  pronepotes  pronep-  by  a  grandson,  are  c^ed  together, 
tesque  in  parentis  sui  locum  sue-  ^d  since  grandsons  and  grand- 
oedere,  conveniens  esse  visum  est,  daughters,  great-grandsons  and  great- 
non  in  capita,  sed  in  stirpes  heredi-  granddaughters,  succeed  in  place  of 
tatem  dividi,  ut  filius  pairtem  dimi-  their  parent,  it  appeared  to  follow 
diam  hereditatis  habeat  et  ex  altero  that  inheritances  should  not  be  divided 
filio  duo  pluresve  nepotes  alteram  in  capita^  but  in  stirpes;  so  that  a 
dimidiam.  Item  si  ex  duobus  filiis  son  should  possess  one  half,  and  the 
nepotes  extant  et  ex  altero  unus  grandchildren,  whether  two  or  more, 
foribe  aut  duo,  ex  altero  tres  aut  of  another  son,  the  other  half  of  an 
quattuor,  sA  unum  aut  duos  dimidia  inheritance.  So,  where  there  are 
pars  pertinet,  ad  tres  vel  ad  quattuor  grandchildren  by  two  sons,  one  or  two 
altera  dimidia.  perhaps  by  the  one,  and  three  or  four 

by  the  other,  the  inheritance  will  be- 
long, half  to  the  grandchild  or  the 
two  grandchildren  by  the  one  son, 
and  half  to  the  three  or  four  grand- 
children by  the  other  son. 

Gai.  iii.  7,  8. 

The  expressions '  in  stirpes  *  and  *  in  capita '  may  be  rendered, 
'  by  the  stock '  and  *  by  the  head '.  An  inheritance  is  divided  '  by 
the  head '  when  each  head  or  person  of  those  who  take  has  an 
equal  share  in  it ;  it  is  divided  *  by  the  stock '  when  one  share  is 
distributed  among  all  who  are  descended  from  one  stock,  i.e.  are 
descended  from  the  person  who  would,  if  he  had  been  living,  have 
taken  the  whole  share. 
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7.  Cuiu  autom  quairitur,  an  quia 
suus  heres  existere  potest :  eo  tem- 
pore quffirendum  est,  quo  certuiu 
est,  aliquem  sine  testainento  deces- 
sisse :  quod  accidit  et  destitute  tes- 
tamento.  Hac  ratione  si  filius  ex- 
heredatus  fuerit  et  extraneus  heres 
institutus  est,  filio  mortuo  postea 
certuni  fuerit,  heredem  institutiun 
ex  testamento  non  fieri  heredem, 
aut  quia  noluit  esse  heres  aut  quia 
non  potuit:  nepos  avo  suus  heres 
existet,  quia  quo  tempore  certum 
est,  intestatiun  decessisse  patrem* 
famihas,  solus  invenitur  nepos.  [Et 
hoc  certum  est.] 


7.  When  it  is  asked,  whether  such 
a  person  is  a  suus  hereSy  we  must  look 
to  the  time  at  which  it  is  certain  that 
the  deceased  died  without  a  testament, 
including  therein  the  case  of  no  heir 
claiming  under  the  testament.  Thus, 
if  a  son  is  disinherited  and  a  stranger 
is  instituted  heir,  and  after  the  death 
of  the  son  it  becomes  certain  that  the 
instituted  heir  will  not  be  heir,  be- 
cause he  is  either  unwilling  or  un- 
able to  be  so,  in  this  case  the  grandson 
of  the  deceased  becomes  the  suv^  heres 
of  his  grandfather;  for,  at  the  time 
when  it  was  certain  that  the  deceased 
died  intestate,  there  exists  only  the 
grandchild.  Of  this  there  can  be  no 
doubt. 


D.  xxxviii.  16.  1.  8. 


8.  Et  licet  post  mortem  avi 
natus  sit,  tamen  avo  vivo  conceptus, 
mortuo  patre  ejus  posteaque  deserto 
avi  testamento,  suus  heres  efficitur. 
Plane  si  et  conceptus  et  natus  fuerit 
post  mortem  avi,  mortuo  patre  suo 
desertoque  postea  avi  testamento, 
suus  heres  avo  non  existit,  quia 
nullo  jure  cognationis  patrem  sui 
patris  tetigit.  Sic  nee  ilJe  est  inter 
liberos  avo,  quem  fiUus  emancipatus 
adoptaverat.  Hi  autem  cum  non 
sunt  quantum  ad  hereditatem  Uberi, 
neque  bonorum  possessionem  petere 
possunt  quasi  proximi  cognati.  Hsec 
de  suis  heredibus. 


8.  And  sdthough  a  child  is  bom 
after  the  death  of  his  grandfather, 
yet,  if  he  was  conceived  in  the  life- 
time of  his  grandfather,  he  will,  if 
his  father  is  dead,  and  his  grand- 
father's testament  is  abandoned  by  the 
heir,  become  the  suus  heres  of  his 
grandfather.  Obviously  a  child  both 
conceived  and  born  after  the  death  of 
his  grandfather,  cannot  become  the 
suus  heres,  although  his  father  should 
die  and  the  testament  of  his  grand- 
father be  abandoned ;  because  he  has 
never  been  connected  with  his  grand- 
father by  any  tie  of  relationship. 
Neither  is  a  person  adopted  by  an 
ememcipated  son  to  be  reckoned  among 
the  children  of  the  father  of  his 
adoptive  father.  And  not  only  are 
these  adoptive  children  of  an  eman- 
cipated son  incapable  of  taking  the 
inheritance  as  children  of  the  deceased 
grandfather,  but  they  cannot  demand 
possession  of  the  goods  as  the  nearest 
cognati.  Thus  much  concerning  sui 
heredes. 


D.  xxxviii.  16.  6,  7. 


9.  Emancipati  autem  liberi  jure 
civih  nihil  juris  habent :  neque  enim 
sui  heredes  sunt,  quia  in  potestate 
esse  desienint  parentis,  neque  alio 
ullo  jure  per  legem  duodecim  tabul- 
arum  vocantur.  Sed  proetor  naturali 
flsquitate  motus  dat  eis  bonorum 
possessionem  undo  liberi,  perinde 
ac  si  in  potestate  parentis  mortis 
tempore  fuissent,  sive  soli  sint  sive 
cum  suis  heredibus  concurrant. 
Itaque    duobus    libcris    cxtantibus, 


9.  Emancipated  children  by  the 
civil  law  have  no  right  to  the  inherit- 
ance of  their  ascendant ;  being  no 
longer  under  his  power,  they  are  not 
his  sui  heredes,  nor  are  they  called  to 
inherit  by  any  other  right  under  the 
law  of  the  Twelve  Tables.  But  the 
praBtor,  obeying  natural  equity,  grants 
them  the  possession  of  goods  called 
unde  liberi,  as  if  they  had  been  under 
the  power  of  their  ascendant  at  the 
time  of  his  death,  and  this,  whether 
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emaucipaio  et  qui  mortis  tempore  they  staod  sdone,  or  whether  there  are 
in  potestate  fuerit,  sane  quidem  is,  sdso  others,  who  are  sui  heredes.  Thus, 
qui  in  potestate  fuerit,  sohis  jure  when  there  are  two  children,  one 
civih  heres  est,  id  est  solus  suus  emancipated,  and  the  other  under 
heres  est :  sed  cum  emancipatus  power  at  his  father's  death,  the  latter, 
benefioio  prfletoris  in  partem  admit-  by  the  civil  law,  is  cdone  the  heir,  and 
titur,  evenit,  ut  buub  heres  pro  parte  sdone  the  suus  heres ;  but,  as  the 
heres  fiat.  emancipated  son,  by  the  indulgence 

of  the  praetor,  is  admitted  to  his  share, 
the  8UU8  heres  becomes  heir  only  of  a 
part. 

Gil  ill.  19,  26,  26 ;  D.  xxxviii.  G.  1.  9. 

Not  only  emancipated  children,  but,  if  they  themselves  were 
dead,  their  children  conceived  after  the  emancipation,  had  the 
poaaeasio  bonorum  given  them  by  the  praetor  (D.  xxxvii.  4.  5) ; 
and  a  grandchild  conceived  before  the  emancipation,  and  who  re- 
mained in  the  power  of  the  ^andfather,  was  allowed  to  succeed  to 
the  inheritance  of  the  emancipated  son.  (D.  xxxvii.  4.  6.  pr.)  The 
praetor  could  not  give  these  persons  the  title  of  *  heir,'  as  that 
belonged  only  to  those  who  received  it  from  the  jus  civile; 
but  he  gave  them  poaaeasio  bonorum  unde  liberi.  (See  Tit.  9.  3 
note.)  If  the  emancipated  son  had  children  who  remained  in  the 
power  of  the  emancipator,  he  shared  the  inheritance  with  them, 
instead  of  excluding  them.  (D.  xxxvii.  8.  1.  pr.  and  1.)  Eman- 
cipated children  were,  however,  obliged  to  bring  into,  and  add  to, 
the  inheritance  all  the  property  they  themselves  possessed  at  the 
time  of  the  father's  death,  ejicei>t peculium  caatrenae  and  quaai- 
caatrenae  (collatio  bonorum) ;  because,  if  they  had  remained  in 
the  family,  all  that  they  had  acquired  would  have  been  acquired 
for  the  paterfam^iliaa,  and  thus  have  formed  part  of  the  inherit- 
ance ;  and  a  married  daughter  succeeding  as  lierea  suus  had  to 
bring  into  the  inheritance  her  dos  (collatio  dolls),  (C.  vi.  20.  4.) 
When  a  person,  after  a  capitis  dem,inutio,  was  restitutus  in 
integrum,  he  also  had  the  posseasio  bonorum  given  him,  and 
received  what  he  would  have  had  if  his  disability  had  not  pre- 
vented him  from  succeeding  as  suus  heres.     (D.  xxxvii.  4.  1.  9.) 

10.  At  hi,  qui  emancipati  a  par-  10.  But  those,  who  after  cmanoi- 
ente  in  adoptionem  se  dederunt,  non  pation  have  given  themselves  in  adop- 
admittuntur  ad  bona  naturalis  patris  tion,  are  not  admitted  as  children  to 
quasi  liberi,  si  modo  ciun  is  morer-  the  possession  of  the  effects  of  their 
etur,  in  adoptiva  familia  sint.  Nam  natural  father,  that  is,  if,  at  the  time 
vivo  eo  emancipati  ab  adoptivo  patre  of  his  death,  they  are  still  in  their 
perinde  admittimtur  ad  bona  natur-  adoptive  family.  But  if,  in  the  life- 
alis  patris,  ac  si  emancipati  ab  ipso  time  of  their  uatiu'al  father,  they  have 
essent  nee  umquami  in  adoptiva  been  emancipated  by  their  adoptive 
faiuilia  f uissent :  et  convenienter,  father,  they  are  then  admitted  to  the 
quod  ad  adoptivum  patrem  pertinet,  possession  of  the  goods  of  their  natural 
cxtraneorum  loco  esse  incipiunt.  father  exactly  as  if  they  had  been 
Post  mortem  vero  naturalis  patris  emancipated  by  him,  and  had  never 
emancipati  ab  adoptive  et  quantum  entered  into  the  adoptive  family.  Ac- 
ad hunc  asque  cxtraneorum  loco  cordingly,  with  regard  to  their  adop- 
fiunt  et,  quantum  ad  naturalis  tive  father,  they  become  from  that 
parentis  bopa  pertinet,  nihilo  magis  moment    strangers  to  him.      But  if 
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libororum  gradum  nanciscimtur :  they  are  emancipated  by  their  adop- 
quod  ideo  sic  placuit,  quia  iniquuin  tlve  father  after  the  death  of  their 
erat,  esse  in  potestate  patris  adop-  natural  father,  they  are  equally  con- 
tivi,  ad  quos  bona  naturalis  patris  sidered  as  strangers  to  their  adoptive 
pertinerent,  utrum  ad  liberos  ejus  father ;  and  yet  do  not  gain  the  posi- 
an  ad  adgnatos.  tion  of  children  with  regard  to  the 

inheritance  of  their  natural  father. 
This  has  been  so  laid  down,  because  it 
was  unreasonable  that  it  should  be  in 
the  power  of  an  adoptor  to  determine 
to  wnom  the  inheritance  of  a  natural 
father  should  belong,  whether  to  his. 
children,  or  to  the  ctgnati.  ' 

n.  xxxvii.  4.  fi.  4. 

Until  the  time  of  Justinian,  an  adopted  son,  during  his  con- 
tinuance in  his  adoptive  family,  had  no  right  of  succession  to  his 
natural  father,  but  was  a  suv^  heres  of  his  adoptive  father.  If  he 
left  the  adoptive  family  before  the  death  of  his  patural  father,  he 
was  called  by  the  praetor  to  the  succession  of  his  natural  father  as 
a  8UU8  heres,  but  had,  of  course,  no  claim  on  the  adoptive  father. 
If  he  left  the  adoptive  family  after  the  death  of  his  natural  father, 
he  had  no  claim  to  the  succession  of  either  natural  or  adoptive 
father,  except  as  a  cognatus  of  his  natural  father.  Justinian,  as 
we  have  seen  in  the  First  Book  (Tit.  11.  2),  altered  this,  and  the 
adopted  son,  unless  adopted  by  an  ascendant,  never  lost  his  right 
to  the  succession  of  his  natural  father,  although  he  gained  a  right 
to  the  succession  ah  intestato  of  his  adoptive  father.  (See  paragr. 
14.)  Justinian,  it  will  be  observed,  does  not  in  the  text  speak  of 
the  case  of  children  given  in  adoption  by  their  natural  father,  the 
changes  he  had  made  having  altered  their  position.  He  speaks  of 
children  emancipated,  and  then  giving  themselves  by  arrogation  to 
an  adoptive  father,  and  their  position  was  not  changed  by  his 
system.  What  is  said  in  the  text  may,  however,  be  applied  to 
children  given  in  adoption  before  the  legislation  of  Justinian. 
What  the  text  describes  as  unreasonable  is  that,  after  the  natural 
father  is  dead,  the  adoptive  father  should  have  power  to  alter 
the  succession  of  the  natural  father. 


11.  Minus  ergo  juris  habent 
adoptivi  filii  quam  naturales.  Nam- 
que  naturales  emancipati  beneficio 
prsetoris  graduni  liberorum  retinent, 
ucet  jure  civili  perdunt:  adoptivi 
vero  eraancipati  et  jure  civili  per- 
dunt gradum  liberorum  et  a  praetore 
non  adjuvantur.  Et  recte :  natur- 
alia  enim  jura  civili s  ratio  perimere 
non  potest  nee,  quia  desinunt  sui 
heredes  esse,  desinere  possunt  filii 
filieeve  aut  nepotes  neptesve  esse: 
adoptivi  vero  emancipati  extrane- 
onira  loco  incipinnt  esse,  quia  jus 
nomenque  filii  liliicve,  quod  per 
adoption  em    consecuti     sunt,     aha 


11.  The  rights  of  adopted  children 
are  therefore  less  than  those  of  natural 
children,  who,  even  after  emancipa- 
tion, retain  the  rank  of  children  by 
the  indulgence  of  the  prastor,  although 
they  lose  it  by  the  civil  law.  But 
adopted  children,  when  emancipated, 
lose  the  rank  of  children  by  the  civil 
law,  and  are  not  aided  by  the  preetor. 
And  the  distinction  is  very  proper,  for 
the  civil  law  cannot  destroy  natural 
rights  ;  and  chUdren  cannot  cease  to 
be  sons  or  daughters,  grandsons  or 
granddaughters,  by  ceasing  to  be  sui 
he  redes,  iiut  adopted  children,  when 
emancipated,  become  instantly  stran- 
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civili  ratione,  id  est  emanoipatione,     gers ;  for  the  rights  and  title  of  son 
perdunt  or  daughter,   which    they  have   only 

obtained  by  adoption,  may  be  de- 
stroyed by  another  institution  of  the 
civil  law,  that,  namely,  of  emancipa- 
tion. 

Gai.  iL  136,  137.     See  Bk.  ii.  Tit.  13.  4. 

12.  Eadem  hsec  observantur  et  12.  The  same  rules  are  observed 
in  ea  bonorum  possessione,  quam  in  the  possession  of  goods  which  the 
contra  tabulas  testamenti  parentis  preetor  gives  contra  tabulas  to  children 
hberis  praBteritis,  id  est  neque  here-  who  have  been  passed  over,  that  is, 
dibus  institutis  neque,  ut  oportet,  who  have  neither  been  instituted  heirs, 
exheredatis,  prsetor  pollicetur.  Nsun  nor  properly  disinherited.  For  the 
eos  quidem,  qui  in  potestate  paren-  prsBtor  calls  to  this  possession  of  goods 
tis  mortis  tempore  fuerunt,  et  eman-  those  children  under  the  power  of 
dpatos  vocat  prsBtor  ad  eam  bon-  their  ascendant  at  the  time  of  his  death, 
cram  possessionem  :  eos  vero,  qui  in  and  those  also  who  are  emancipated ; 
adoptiva '  familia  fuerunt  per  hoc  but  he  excludes  those  who  were  in  an 
tempus,  quo  naturalis  parens  mor-  adoptive  family  at  the  decease  of  their 
eretur,  repellit.  Item  adoptivos  natural  ascendant.  So,  too,  adopted 
liberos  emancipates  ab  adoptive  children  emancipated  by  their  adoptive 
patre  sicut  ab  intestate,  ita  longe  father,  as  they  are  not  admitted  to 
minus  contra  tabulas  testamenti  ad  succeed  their  adoptive  father  ab  in- 
bona  ejus  admittit,  quia  desinunt  in  testato^  much  less  are  they  admitted  to 
liberorum  numero  esse.  possess  the  goods  of  their  adoptive 

father  contrary  to  his  testament,  for 
they  cease  to  be  included  in  the  num- 
ber of  his  children. 

D.  xxxviii.  6.  1.  6 ;  D.  xxxvii.  4.  6.  4. 

When  a  testament  was  made,  but  a  person  who  was  a  suua 
hereSy  or  who  was  raised  to  the  rank  or  a  suns  heres,  was  not 
expressly  disinherited  in  the  testament,  the  praetor  gave  him  the 
possessio  honorv/m  contra  tabulas j  ie.  contrary  to  the  testament. 
Such  a  person  is  not  raised  to  the  rank  of  a  siiivs  heres  so  much  as 
maintained  in  his  position  of  suus  heres, 

13.  Admonendi  tamen  sumus,  13.  It  is,  however,  to  be  observed 
eos,  qui  in  adoptiva  familia  sunt  that  children  still  remaining  in  an 
quive  post  mortem  naturalis  parentis  adoptive  family,  or  who  have  been 
ab  adoptive  patre  emaucipati  fuer-  emancipated  by  their  adoptive  father, 
int,  intestate  parente  naturaU  mor-  after  the  decease  of  their  natural 
tuo,  licet  ea  parte  edicti,  qua  liberi  father,  who  dies  intestate,  although 
ad  bonorum  possessionem  vocantur,  not  admitted  by  the  part  of  the  edict 
non  admittantur,  alia  tamen  parte  calling  children  to  the  possession  of 
vocari,  id  est  qua  cognati  defuncti  goods,  are  admitted  by  another  part, 
vocantur.  Ex  qua  parte  ita  admit-  by  which  the  cognati  of  the  deceased 
tuntur,  si  neque  sui  heredes  liberi  are  called.  They  are,  however,  only 
neque  emancipati  obstent  neque  thus  admitted  in  default  of  «ui /i^r^jd^a, 
adgnatns  quidem  ullus  interveuiat :  emancipated  children,  and  agnati.  For 
ante  enim  prajtor  liberos  vocat  tani  the  praetor  first  calls  the  children,  both 
sues  heredes  quam  emancipates,  the  sui  heredes  and  those  emancipated, 
deinde  legitimes  heredes,  deinde  then  the  legitimi  heredes^tmd  then  the 
proximos  cognates.  iiearest  cognati. 

Gai.  iii.  31 ;  D.  xxxviii.  8.  1.  4. 

14.  Sed  ea  omnia  antiquitati  14.  Such  were  the  rules  that  for- 
quidem  placuerunt :  aliquam  autem     merly  obtained  ;    but   they   have   re« 
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emendationem    a    nostra   constitu-  ceived  some  emendation  from  our  con- 

tionc   acc(;[H;riiiit,   quaiu   super  his  stitution  relatin^^  to  persons  given  in 

pcrsonis  posuiiiiiis,  <{U(U  a  patribns  adoption    by    their    natural    fathers. 

Buis  naturalibus  in  adoptionem  aliis  For  cases  have  occurred  in  which  sons 

dantur.      Invenimus    etenim    non-  have  lost  by  adoption  their  succession 

nullod    casus,    in    quibus    filii    et  to  their  natural  ascendants,  and,  the 

naturalium  parentum  successionem  tie  of  adoption  being  easily  dissolved 

propter  adoptionem  amittebant  et,  by  emancipation,  have  lost  the  right 

adupcione  facile  per  emancipationem  of  succeeding  to  either  father.     Cor- 

soluta,    ad    neutrius  patris  succes-  recting,  therefore,  as  usual,  what  is 

sionemvocabantur.    Hoc  solito  more  wrong,  we  have  promulgated  a  consti- 

corrigentes,  constitutionem  scripsi-  tution  enacting  that,  when  a  natural 

mus,  per  quam  definivimus,  quando  father  has  given  his  son  in  adoption, 

parens  naturalis  filium  suum  adop-  the  rights  of  the  son  shall  be  preserved 

tandum  alii  dederit,  integra  omnia  exactly  as  if  he  had  still  remained  in 

jura  ita  servari,  atque  si  in  patris  the  power  of  his  natural  father,  and  no 

naturalis  potestate  pennansisset  nee  adoption  had  taken  place ;  except  only 

penitus    adoptio  fuerit    subsecuta :  in  tnis,  that  the  person  adopted  may 

nisi  in  hoc  tantummodo  casu,  ut  succeed  to  his  adoptive  father,  if  he 

possit  ab  intestate  ad  patris  adoptivi  dies  intestate.    But,  if  the   adoptive 

venire  successionem.      Testamento  father  makes  a  testament,  the  adopted 

autem  ab  eo  facto  neque  jure  civili  son  can  neither  by  the  civil  law  nor 

neque  praetorio  aliquid  ex  hereditate  under  the  preetorian  edict  obtain  any 

ejus  persequi  potest  neque   contra  part  of  the  inheritance,  whether  he 

tabulas  bonorum  possessione  agnita  demands  possession  of  the  effects  con- 

neque  inofficiosi  querela  instituta,  tra  tabulaSt  or  alleges  that  the  testa- 

cimi  nee  necessitas  patri  adoptive  ment  is  inoflicious;   for  an  adoptive 

imponitur  vel  heredem   eum  insti-  father  is  under  no  obligation  to  insti- 

tuere  vel  exheredatum  facere,  utpote  tute  or    disinherit  his  adopted    son, 

nullo  naturali   vinculo  copulatum  :  there   being  no  natural  tie  between 

neque  si  ex  Sabiniano  senatuscon-  them,  not  even  if  the  adopted  son  has 

suite  ex  tribus  maribus  fuerit  adop-  been  chosen    among  three  brothers, 

tatus  ;  nam  et  in  hujusmodi   casu  according    to    the    senatusconstUtum 

neque  quarta  ei  servatur  nee  ulla  Sabinianurn,  for  even  in  this  case  the 

actio  ad  ejus  persecutionem  ei  com-  son  does  not  obtain  the  fourth  part  of 

petit.     Nostra  autem   constitutione  his  adoptive  father's  effects,  nor  has  he 

exceptus  est  is,  quein  parens  natur-  any  action  whereby  to  claim  it.     But 

aUs   adoptandum  susceperit:    utro-  persons  adopted  by  an  ascendant  are 

que  enim  jiure  tain  naturali  quam  excepted  in  our  constitution ;   for,  as 

legitime  in  hanc  personam  concur-  natural  and  civil  rights  both  concur  in 

rente,   pristina  jura  tali   adoptioni  their  favour,  we  have  thought  proper 

servavimus,  quemadmodum  si  pater-  to  preserve  to  this  adoption  its  effect 

familias  sese  dederit  adrogandum.  under  the  old  law,  as  also  to  the  arro- 

QuflB   speciaJiter  et    singillatim    ex  gation  of  a  paterfamilias.     But  this, 

pnefatse  constitutionis  tenore  pos-  in   all   its   details,   may   be   collected 

sunt  colligi.  from  the  tenor  of  the  above-mentioned 

constitution. 

C.  vui.47.  10.  pr.  1,2,3. 

Theophilus,  in  his  Paraphrase,  tells  us  that  when  a  person 
adopted  one  of  three  male  children,  he  was  obliged,  by  the  senatus- 
consultum  Sabintanum,  to  leave  him  a  fourth  part  of  his  property, 
but  gives  no  reason  for  the  rule,  and  we  have  no  means  of  ascertain- 
ing what  the  true  reason  was.  Justinian  did  away*  with  the 
provision  of  the  senatuscoTisultvmi,  because  it  was  not,  under  his 
legislation,  necessary  to  protect  specially  the  person  thus  chosen, 
inasmuch  as  no  adopted  child  lost  his  share  or  his  inheritance  of 
his  natural  father.     (Bk.  i.  Tit.  11.  2.) 
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Children  adopted  by  a  stranger  were  not,  under  Justinian's 
legislation,  properly  speaking,  placed  in  the  rank  of  8ui  heredes, 
but  remained  8ui  heredes,  for  the  adoption  had  no  effect  on  their 
position  in  their  natural  family.  The  effect  of  adoption  was 
destroyed,  not  specially  provided  against. 

15.  Item  vetustas,  ex  masculis  15.  The  ancient  law,  favouring  de- 

progenitos  plus  diligens,  solos  ne-  scendants    from    males,    called   only 

Sotes  vel  neptes,  qui  ex  vixili  sexu  grandchildren  so  descended  to  the 
escendunt,  ad  suorum  vocabat  sue-  succession  as  8ui  heredea,  in  preference 
cessionem  et  juri  adgnatorum  eos  to  the  o^na^t,  while  grandchildren  bom 
anteponebat :  nepotes  autem,  qui  ex  of  daughters,  and  great-grandchildren 
filiabus  nati  sunt,  et  pronepotes  ex  bom  of  granddaughters,  were  reckoned 
neptibus  cognatorum  loco  numerans,  among  cognati^  and  succeeded  only 
post  adgnatorum  lineam  eos  vocabat  softer  the  agnati  to  their  maternal  grand- 
tarn  in  avi  vel  proavi  materni  quam  father  and  great-grandfather,  or  to 
in  aviffi  vel  proaviae  sive  patemse  their  grandmother  or  great-grand- 
sive  matemae  successionem.  Divi  mother,  maternal  or  paternal.  But 
autem  principes  non  passi  sunt  talem  the  emperors  would  not  suffer  such  a 
contra  naturam  injuriam  sine  com-  violence  against  nature  to  continue 
petenti  emendatione  relinquere :  sed  without  an  adequate  alteration  ;  and 
cum  nepotis  et  pronepotis  nomen  inasmuch  as  the  name  of  grandchild 
commune  est  utrisque,  qui  tam  ex  and  great-grandchild  is  common  to 
masculis  quam  ex  feminis  descen-  descendants  both  by  females  and  by 
dunt,  ideo  eundem  gradum  et  ordi-  males,  they  gave  all  the  same  right 
nem  successionis  eis  donaverunt :  sed  and  order  of  succession.  But,  that 
ut  aliquid  amplius  sit  eis,  qui  non  persons  whose  privileges  rest  not  only 
solum  naturee,  sed  etiam  veteris  ju-  on  nature,  but  also  on  the  ancient  law, 
ris  suffragio  muniuntur,  portionem  might  enjoy  some  peculiar  advantage, 
nepotum  et  neptium  vel  deinceps,  they  thought  it  right  that  the  portions 
de  quibus  supra  diximus,  paulo  of  grandchildren,  great  grandchildren, 
minuendam  esse  existimaverunt,  ut  and  other  lineal  descendants  of  a  female, 
minus  tertiam  partem  acciperent,  should  be  somewhat  diminished,  so 
quam  mater  eorum  vel  avia  fuerat  that  they  should  not  receive  so  much 
acceptura,  vel  pater  eorum  vel  avus  by  a  third  part  as  their  mother  or 
patemus  sive  matemus,  quando  grandmother  would  have  received,  or, 
femina  mortua  sit,  cujus  de  heredi-  when  the  succession  is  to  the  inherit- 
tate  agitur,  hisque,  licet  soli  sint,  ance  of  a  woman,  as  their  father  or 
adeuntibus  adgnatos  minime  voca-  grandfather,  paternal  or  maternal, 
bant.  Et  quemadmodum  lex  duo-  would  have  received ;  and,  although 
decim  tabularum  fiUo  mortuo  ne-  there  were  no  other  descendants,  if 
potes  vel  neptes  vel  pronepotes  et  they  entered  on  the  inheritance,  the 
proneptes  in  lociun  patris  sui  ad  emperors  did  not  call  the  agnati  to  the 
successionem  avi  vocat :  ita  et  prin-  succession.  And  as,  upon  the  decease 
cipalis  dispositio  in  locum  matris  of  a  son,  the  law  of  the  Twelve  Tables 
SU8B  vel  avisB  eos  cum  jam  desig-  calls  the  grandchildren  and  great- 
nata  partis  tertise  deminutione  grandchildren,  male  and  female,  to 
vocat.  represent  their  father  in  the  succes- 
sion to  their  grandfather,  so  the  im- 
perial legislation  calls  them  to  take  in 
succession  the  place  of  their  mother 
or  grandmother,  subject  only  to  the 
above-mentioned  deduction  of  a  third 
part. 

C.  vi.  55.  9. 

This  section  contains  the  substance  of  a  constitution  of  the 
Emperors  Theodosius,  Valentinian,  and  Arcadius.  (Cod.  Theod. 
V.  5.)    Justinian  here  says,  that  when  there  were  descendants  by  a 
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female  who  entered  on  the  inheritance,  the  agnati  were  not  called 
to  the  succession.  We  gather,  however,  from  the  Code  itself,  that 
the  agnati  had,  under  this  constitution,  a  fourth  part  of  the  in- 
heritance, as  a  sort  of  Falddia.     (See  next  paragr.) 

16.  Sed  iios,  cum  adhuc  dubitatio  16.  But,  as   there    still   remsdned 

manebat  inter  adfpiatos  et  memor-  matter  of  dispute  between  the  agnati 
atos  nepotes,  partem  quartam  de-  and  the  above-mentioned  grandchil- 
functi  substantise  adf:^ati8  sibi  vindi-  dren,  the  agnati  claiming  the  fourth 
cantibus  ex  cujusdam  constitutionis  part  of  the  estate  of  the  deceased  by 
auctoritate,memoratamquidemcon-  virtue  of  a  constitution,  we  have  re- 
stitutionem  a  nostro  cooice  segreg-  jected  this  constitution,  and  have  not 
avimus  neque  inseri  earn  ex  Theo-  permitted  it  to  be  inserted  into  our 
dosiano  codice  in  eo  concessimus.  code  from  that  of  Theodosius.  And 
Nostra  autem  constitutione  promul-  in  the  constitution  we  have  ourselves 
gata  toti  juri  ejus  derogatum  est  et  promulgated,  we  have  completely  de- 
sanximus,  talibus  nepotibus  ex  filia  parted  from  the  provisions  of  this 
velpronepotibusexnepteetdeinceps  former  constitution,  and  have  enacted 
superstitibus,  adgnatos  nullam  par-  that  agnati  shall  take  no  part  in  the  • 
tem  mortui  successionis  sibi  vindi-  succession  of  the  deceased,  when  there 
care,  ne  hi,  qui  ex  transversa  linea  are  grandchildren  bom  of  a  daughter, 
veniunt,  potiores  his  habeantur,  qui  or  great-grandchildren  born  of  a  grand- 
recto  jure  descendunt:  quam  con-  daughter,  or  any  other  descendants 
stitutionem  nostram  optinere  secun-  from  a  female  in  the  direct  line  ;  so  that 
dum  sui  vigorem  et  tempora  et  nunc  those  in  a  collateral  line  may  not  be 
sancimus.  Itatamenquemadmodum  preferred  to  direct  descendants.  This 
inter  filios  et  nepotes  ex  filio  anti-  constitution  is  to  prevail  from  the  date 
quitas  statuit  non  in  capita  sed  in  of  its  promulgation  in  its  full  force, 
stirpes  dividi  hcreditatem,  similiter  as  we  here  again  enact.  And  as  the 
nos  inter  filios  et  nepotes  ex  filia  old  law  ordered,  that  between  the 
distributionem  fieri  jubemus,  vel  sons  of  the  deceased  and  his  grandsons 
interomnes  nepotes  etnepteset  alias  by  a  son,  every  inheritance  should  be 
deinceps  personas,  ut  utraque  pro-  divided  in  stirpes^  and  not  in  capita^ 
genies  matris  susb  vel  paths,  avise  so  we  also  ordain,  that  a  similar  distri- 
vel  avi  portionem  sine  ulla  deminu-  bution  shall  be  made  between  sons  and 
tione  consequantur,  et,  si  forte  unus  grandsons  by  a  daughter,  and  between 
vel  duo  ex  una  parte,  ex  altera  tres  grandsons  and  granddaughters,  great- 
aut  quattuor  extent,  unus  aut  duo  grandsons  and  great-granddaughters, 
dimidiam,  alteri  tres  aut  quattuor  and  all  other  descendants  in  a  direct 
alteram  dimidian  hereditatis  ha-  line;  so  that  the  children  of  either 
beant.  branch  may  receive  the  share  of  their 

mother  or  father,  their  grandmother 
or  grandfather,  without  any  diminu- 
tion ;  and,  if  of  the  one  branch  there 
should  be  one  or  two  children,  and  of 
the  other  branch  three  or  four,  then 
the  one  or  two  shall  have  one  half, 
and  the  three  or  four  the  other  half,  of 
the  inheritance. 

0.  vL  55.  12. 

Those  who,  not  being  sui  heredes,  were  admitted  to  rank  as 
such,  were  not  necessarii.  They  could  accept  the  inheritance  or 
not,  which  they  only  acquired  when  they  entered  on  it,  his  adeun- 
tihus.     (Paragr.  15.) 

The  principal  changes  in  the  succession  of  the  sui  heredes  were 
these : — 

1.  Those  at  the  time  of  his  death  in  the  power  of  the  de  cujus 

T  1 
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(i.e.  the  person  of  whase  inheritance  we  are  speaking),  and  becoming 
sid  juv'ts  hy  his  death,  succeeded  as  8ui  heredes  under  the  law  of 
the  Twelve  Tables. 

2.  The  praetor,  by  giving  them  the  poasessio  bonorum,  placed 
in  the  rank  of  sui  heredes  the  following  classes  of  persons: 
(1)  emancipated  children  ;  (2),  if  the  emancipated  father  was  dead, 
grandchildren  conceived  after  his  emancipation,  or  (3),  if  the  de 
CUJU8  was  the  emancipated  son,  his  unemancipated  children  con- 
ceived before  the  emancipation  ;  (4)  sui  heredes  deprived  of  the 
power  of  inheriting  by  a  capitis  deminutio,  but  afterwards  resti- 
tuti  in  integrum ;  and  (5)  adopted  children  emancipated  by  the 
adoptive  father  during  the  life  of  the  de  cujus,  their  natural 
father. , 

3.  A  constitution  of  Theodosius  permitted  the  children  and 
descendants  of  deceased  daughters  to  succeed  to  the  portion  their 
mother  would  have  received  as  suus  heres,  giving  up  one-third  of 
it  to  other  sui  heredes^  if  there  were  any,  and,  if  not,  one-fourth  to 
the  agnati. 

4.  Under  Justinian,  adoption  by  a  stranger  ceased  to  have  any 
effect  upon  the  position  of  the  person  adopted  in  his  natural  family  ; 
and  the  persons  referred  to  in  the  constitution  of  Theodosius  just 
mentioned  succeeded  to  the  whole  share  of  the  deceased  daughter 
without  any  deduction. 

Tit.  IL    DE  LEGITIMA  ADGNATORUM  SUCCESSIONE. 


Si  nemo  suus  heres  vel  eonim,  When  there  is  no  suus  heres,  nor 

qnos  inter  suos  heredes  prastor  vel  any   of  those   persons  called  by  the 

constitiitiones  vocant,  extat  et  qui  prsctor  or  the  constitutions  to  inherit 

succcssionem  quoquo  modo  amplec-  with  sui  heredes^  to  take  the  succes- 

tatur :  tunc  ex  lege  duodecim  tabul-  sion    in    any    way,    the    inheritance, 

arum  ad  adgnatum  proximum  here-  according  to   tlie  law  of  the  Twelve 

ditas  pertinet.  Tables,  belongs  to  the  nearest  agnatus, 

Gai.  iii.  9. 

All  persons  were  agnati  who,  descended  from  a  common  an- 
cestor, would,  if  that  ancestor  had  been  living,  and  they  themselves 
not  emancipated,  have  been  in  his  power.  The  sui  heredes  were 
thus  agnati ;  but  as  they  had  the  title  of  sui  heredes  peculiar 
to  themselves,  only  those  agnati  received  the  name  of  agnati  who 
were  connected  with  the  de  cujus  by  a  collateral  line. 


1.  Sunt  autem  adgnati,  ut  primo 
quoque  libro  tradidimus,  cognati 
per  virilis  sexus  personas  cognatione 
juncti,  quasi  a  patre  cognati.  Itaque 
eodem  patre  nati  fratres  adgnati 
sibi  sunt,  qui  et  consangninei  vocan- 
tur,  nee  requiritur,  an  etiain  eandem 
matreni  habuerint.  Item  patruus 
fratris  filio  et  invicem  is  illi  adgnatus 
est.     Eodem  numcro  sunt  fratres 


1.  Agnatic  as  we  have  explained  in 
the  First  Book,  are  those  cognati  who 
are  related  through  males,  that  is,  are 
cognati  by  the  father;  and  therefore 
brothers,  who  are  the  sons  of  the 
same  father,  are  agnati  to  each  other 
(they  are  also  called  consayiguinei), 
and  it  is  not  asked  whether  they  have 
the  same  mother.  An  uncle  is  also 
agnatus   to   his   brother's    son,  and 
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pairueleSj  id  est  qui  ex  duobus 
fratribuB  procreati  sunt,  qui  etiam 
coDsobrini  vocantur.  Qua  ratione 
etiain  ad  plures  gradus  adgnationis 
pervenire  poterimus.  Hi  quoque, 
qui  post  mort'em  patris  nascuntur, 
nanciscuntur  consanguinitatis  jura. 
Non  tamen  omnibus  simul  adgnatis 
dat  lex  hereditatem,  sed  his,  qui 
tunc  proximo  gradu  simt,  cum  cer- 
ium esRe  coeperit,  aliquem  intestatum 
decessisse. 


conversely,  the  brother's  son  to  his 
paternal  uncle.  80  also  fratres  patru- 
eleSf  that  is,  the  children  of  brothers 
(also  called  consobrini),  are  likewise 
agnati.  We  may  thus  reckon  many 
degrees  of  agnation.  Children,  too, 
who  are  bom  after  the  decease  of  their 
father,  obtain  the  rights  of  consanguin- 
ity. The  law  does  not,  however,  give 
the  inheritance  to  all  the  agnatit  but 
to  those  only  who  are  in  the  neeurest 
degree  at  the  time  that  it  becomes 
certain  that  the  deceased  has  died 
intestate. 


Gai.  i.  1  >C^  iii.  10.  11. 


2.  Per  adoptionem  quoque  ad-  2.  The  right  of  agnation  arises  also 
gnationis  jus  consistit,  veluti  inter  through  adoption;  thus  the  natural  and 
tilios  naturales  et  eos,  quos  pater  eo-  the  adopted  sons  of  the  same  father 
rum  ado^^tavit  (nee  dubium  est,  quin  are  agnati.  And  such  persons  are 
propric  consanguinei  appellentur) ;  without  doubt  properly  included  in  the 
item  si  quis  ex  ceteris  adgnatis  tuis,  ierin.  consanguinei.  Also,  if  one  of 
veluti  frater  ant  patruus  aut  deuique  your  agnati,  as,  for  example,  a  brother, 
is,  qui  longiore  gradu  est,  aliquem  a  paternal  uncle,  or  any  other  agnatus, 
adoptaverit,  adgnatio  inter  vos  esse  however  remote,  adopts  any  one,  then 
non  dubitatur.                                         there  is  undoubtedly  agnation  between 

you. 

3.  Ceterum  inter  masculos  qui-  3.  Agnation  gives  males,  however 
dem     adgnationis    jure     hereditas    distant  in  degree,  reciprocal  rights  to 

•  etiam  longissimo  gradu  ultro  citro-     the  succession  to  inheritances.    But  it 
que  capitur.     Quod  ad  feminas  vero    was  thought  right  that  females  should 
ita  placebat,  ut  ipsee  consanguinitatis    only  inherit  by  title  of  consanguinity 
jure  tantum  capiant  hereditatem,  si    if  they  were  sisters,  and  not  if  in  a 
sorores  sint,  ulterius  non  capiant :    more  remote  degree  ;  while  their  male 
masculi  vero  ad  earum  hereditates,     agnatic  in  however  remote  a  degree, 
etiam  si  longissimo  gradu  sint,  ad-    were  admitted  to  succeed  to  them, 
mittantur.     Qua  de  causa  fratris  tui    Thus  the  inheritance  of  your  brother's* 
aut  patrui  tui  filise  vel  amitss  tuss    daughter,  or  of  the  daughter  of  your 
hereditas  ad  te  pertinebat,  tua  vero    paternal  uncle  or  aunt,  would  belong 
ad  illas  non  pertinebat.     Quod  ideo     to    you :    but    not    your    inheritance 
ita    cons ti  tut um    erat,    quia    com-    to  them.     This  distinction  was  made, 
modius  videbatur,  ita  jura  constitui,    because  it  seemed  expedient  that  the 
ut  plerumque  hereditates  ad  mas-    law  should  be  so  ordered,  that  inherit- 
culos   confiuerent.     Sed  quia  sane     ances  should  for  the  most  part  fall 
iniquum    erat,    in    universum    eas    into    the   possession  of   males.     But 
quasi  extraneas  repelli,  praetor  eas  ad    as  it  was  contrary  to  equity  that  fe- 
bonorum  possessionem  admittebat    males  should  be  thus  almost  wholly 
ea  parte,  qua  proximitatis  nomine    excluded  as  strcuigers,  the  praetor  aa- 
bonorum  possessionem   poUicetur  :    mits  them  to  the  possession  of  goods 
ex  qua  parte  ita  scilicet  admittimtur,     under  the  section  of  his  edict  giving 
si  neque  adgnatus  ullus  nee  proxi-     possession    of   goods   on    account  of 
mior  cognatus  interveniat.     Et  hsec    proximity  ;  but  they  are  only  admitted 
quidem    lex    duodecim    tabularum    under  this  section  if  there  is  no  o^- 
nullo  modo  iutroduxit,  sed  simpli-    natua,  nor  any  nearer  cognattut  coming 
oitatem    legibus  amicam   amplexa,    before  them.    The  law  of  the  Twelve 
simili  modo   omncs  adgnatos  sive    Tables  did  not  introduce  any  of  those 
masculos  aivo  feminas  cujuscumque     distinctions  ;  but,  with  the  simplicity 
gradus  ad  siniilitudineni  suoruni  in-     proper  to   all   legislation,   called   the 
viccni    ad    succcssioucm    vocabat :     agnati  of  cither  sex,  or  any  degree,  to 
media    uutciu    jurisprudentia,   qusD     a  reciprocal  succession,  in  the  same 
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erat  lege  quidem  duodecim  tabul-  maimer  as  8ui  heredes.    It  was  an  in- 

arum  junior,  imperiali  autem  dispo-  termcdiate  jurisprudence,  posterior  to 

sitione  anterior,  subtilitate  quadam  the  law  of   the   Twelve    Tables,  but 

exoogitata,    prefatam    dififerentiam  prior    to  the    imperial   constitutions, 

inducebat  et  penitus  eas  a  succes-  that  in  a  spirit  of  subtle  ingenuity 

sione  adgnatorim:i  repellebat,  omni  introduced    this  distinction,   and  en- 

alia    successione    incognita,    donee  tlrely  excluded  females  from  the  suc- 

prsetores,  paulatim  asperitatem  juris  cession  of  agnatic  no  other  method  of 

civiiis    corrigentes    sive,   quod   de-  succession  being  then  known,  until  the 

est,  adimplentes,  humano  proposito  praetors,  correcting  by  degrees  the  as- 

alium  ordinem  suis  edictis  addider-  perity  of  the  civu  law,  or  supplying 

ant  et,  cognationis  linea  proximita-  what  was  deficient,  were  led  by  their 

tis  nomine  introducta,  per  bonorum  feeling  of  equity  to  add  in  their  edicts 

Sossessionem  eas  adjuvabant  et  pol-  a  new  order  of  succession.     The  line 

cebantur    his    bonorum    possess!-  of  coanati  was  admitted  according  to 

onem,  qus  unde  cognati  appellatur.  the  oegrees  of  proximity,  and  relief 

Nos   vero   legem   duodecim   tabul-  was  thus  afforded  to  females  by  the 

anuu   sequentes    et    ejus    vestigia  praetor  giving  them  the  possession  of 

in  hac  parte  conservGkntes,  laudamus  goods  called  unde  cognati.    But  we, 

quidem  praetores  suae  humanitatis,  turning   to   the    law    of   the  Twelve 

non  tamen  eos  in  pleniun   causse  Tables,   and  following  in  its  steps  in 

mederi   invenimus :   quaxe   etenim,  our  legislation  on  this  point,   praise 

uno  eodemque  gradu  naturali  con-  the  kind  feeling  of  the  praetors,  but 

currente  et  adgnationis  titulis  tarn  cannot  think  they    have  provided  a 

in  masculis  quam  in  feminis  aequa  complete  remedy  for  the  evil.     Why, 

lance  constitutis,  masculis  quidem  indeed,  when  males  and  females  are 

dabatur    ad    successionem    venire  placed  in  the  same  degree  of  natural 

omnium  adgnatorum,   ex   adgnatis  relationship,  and  have  equally  the  title 

autem  mulieribus  nullis  penitus  nisi  of  agnation,  should  males  be  permitted 

soli  sorori  ad  adgnatorum  succes-  to  succeed  to  all  their  agnatic  while 

sionem  patebat  aditus?      Ideo  in  females,  with  the  single  exception  of 

Slenum  onmia  reducentes  et  ad  jus  sisters,  are  entirely  excluded  ?     We 

uodecim   tabularum   nandem   die-  therefore,  bringing  back  everything  to 

positionem  exsequantes,  nostra  oon-  what  it  wsis,  and  conforming  our  scheme 

stitutione  sanximus,  onmes  legitimas  to  that  of  the  Twelve  Tables,  have  de* 

personas,  id  est  per  virilem  sexum  clared  by  our  constitution,  that  all  le- 

descendentes,    sive   masculini   sive  gitimm  personas,  that  is  descendants 

feminini  generis  sunt,  simUi  modo  from  males,  whether  themselves  male 

ad  jura  suocessionis  legitimes  ab  in-  or  female,  shall  be  equally  called  to 

testato  vocari  secundum  gradus  sui  the  rights  of  legal  succession  ab  intes- 

prserogativam  nee  ideo  excludendas,  tato,   according  to  the  proximity    of 

quia    consanguinitatis    jura    sicuti  their  degree,  and  shall  not  be  excluded 

germanae  non  habent.  on  the  ground  that  they  have  not  the 

right  of  consanguinity  which  sisters 
have. 

Gai.  iii.  14,  23,  29 ;  C.  vi.  68.  14. 

The  media  juriaprudentia  here  spoken  of  consisted  of  the 
opinions  of  the  jurisprudenteSj  who  extended  the  principle  of  the 
lex  Voconia  (B.C.  169),  which  limited  the  succession  of  females 
under  a  testament,  to  their  succession  ab  intestato.  Femince  ad 
heredidates  legUimas  ultra  consanguineas  succeasiones  non  ad- 
mittuntv/r.  Idque  jure  civili  Voconiana  ratione  videtur  effec- 
twm,  (Paul.  Sent,  4. 8.  22.)  Thus  a  distinction  was  made  among 
the  agnati  themselves  and  the  consanguinei,  that  is,  agnati 
in  the  second  degree  ;  or,  in  other  words,  brothers  and  sisters, 
natural  or  adoptive,  of  the  de  cujus,  were  made  into  a  class  apart 
and  distinguished  from  the  agnati  properly  so  called.     Consan- 
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guineus,  when  used  to  mark  off  a  particular  class  of  the  agnati, 
merely  means  children  of  the  same  father,  without  any  reference  to 
the  mother. 

4.  Hoc  etiasn  addendum  nostrse  4.  We  have  also  thought  fit  to  add 

coDstitutioniexistimavimuSfUt trans-  to  our  constitution,  that  one  whole 
feratur  unus  tantummodo  gradus  a  degree,  but  only  one,  shall  be  trans- 
jure  cognationis  in  legitimam  succes-  ferred  from  the  line  of  cognati  to  the 
sionem,  ut  non  solum  fratris  filius  et  legal  succession.  Not  only  the  son  and 
filiasecundum  quod  jam  definivimus,  daughter  of  a  brother,  as  we  have  just 
ad  successionem  patrui  sui  vocentur,  explained,  shall  be  called  to  the  suc- 
sed  etiam  germanse  consanguinese  cession  of  their  paternal  uncle,  but  to- 
vel  sororis  uterineB  filius  et  fiha  soli  gether  with  them  the  son  or  daughter 
et  non  deinceps  personse  una  cum  of  a  sister,  though  she  is  only  by  the 
his  ad  jura  avimculi  sui  perveniant  same  father  or  only  by  the  same  me- 
et mortuo  eo,  qui  patruus  quidem  ther  (but  no  one  in  a  more  distant  de- 
est  fratris  sui  filiis,  avunculus  autem  gree  than  a  son  and  daughter  of  such 
sororis  suse  suboli,  simili  modo  ab  a  sister),  shall  also  be  admitted  to  the 
utroque  latere  succedant,  tamquam  succession  of  their  maternal  imcle. 
si  oinncs  ex  masculis  desccndcntcs  Thus,  when  a  person  dies  who  is  a 
legitimo  jure  veniant,  scilicet  ubi  paternal  uncle  to  the  children  of  his 
f rater  et  soror  superstites  non  sunt  brother,  and  maternal  uncle  to  the 
(his  etenim  pcrsonis  prsecedcntibus  children  of  his  sister,  then  the  children 
et  successionem  admittentibus  ceteri  of  either  branch  succeed  exactly  as  if 
gradus  remanent  penitus  semoti) :  they  were  all  descendants  from  males, 
videlicet  hercditate  non  in  stirpes,  and  had  aright  by  law  to  the  succes- 
aed  in  capita  dividcnda.  sion.    But  this  is  only  if  the  deceased 

leaves  no  brother  or  sister,  for  if  he 
leaves  any  and  they  accept  the  inher- 
itance, the  more  remote  degrees  are 
entirely  excluded  from  the  inheritance, 
as  it  is  to  be  divided  in  capita  and  not 
in  stirpes. 

C.  vi.  58.  14.  6,  7. 

The  children  oif  a  sister,  although  only  conaanguineay  that  is, 
having  the  same  father,  or  uterina^  having  the  same  mother,  were 
thus  admitted  to  the  succession  as  agnati.  We  might  gather  from 
this  that  uterine  brothers  and  sisters  themselves  were  admitted, 
although  it  is  not  expressed  in  the  text.  The  code  contains  a  con- 
stitution of  Justinian  (C.  vi.  56.  7)  expressly  admitting  them. 
The  changes  in  the  law  with  respect  to  the  admission  of  brothers 
and  sisters  and  their  children  as  agnati  were  as  follows : — In  A.D. 
498  Anastasius  gave  the  rights  of  agnation  to  emancipated  brothers 
and  sisters,  except  that  they  only  received  one  half  of  what 
they  would  have  had  if  they  had  remained  in  the  family.  (See 
Tit.  5.  1.)  The  children  of  emancipated  brothers  and  sisters  still 
remained  cognati  only.  Justinian  gave  the  rights  of  agnation,  in 
A.D.  528,  to  uterine  brothers  and  sisters  (C.  vi.  56.  7)  ;  and  in  A.D. 
531,  to  the  children  of  uterine  sisters  (C.  vi.  58. 14.  6) ;  and  though 
the  children  of  uterine  brothers  are  not  mentioned  in  the  constitu- 
tion, they  must  undoubtedly  have  been  placed  in  the  same  position. 
Finally,  in  a  constitution  dated  October,  A.D.  534  (C.  vi.  58.  15), 
and  therefore  subsequent  to  the  promulgation  of  the  Institutes, 
Justinian  admitted  as  agnati  emancipated  brothers  and  sisters 
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without  any  deduction  of  a  fourth,  uterine  brothers  and  sisters,  and 
nephews  and  nieces  being  the  children  either  of  emancipated  or 
uterine  brothers  and  sisters.  After  that  constitution  there  were 
not,  therefore,  any  but  agnati  in  the  second  degree,  nor  any  in  the 
third  degree  except  the  uncles  and  aunts  of  the  de  cujus. 

Agnatorv/m  hereditates  dividuntwr  in  capita.  (Ulp.  Reg.  26. 
4.)  There  was  no  division  per  stirpes,  which  was  originally  only 
a  consequence  of  the  patria  potestasy  in  the  succession  of  agnati. 
If  one  of  those  in  any  degree  of  relationship  was  dead,  his  repre- 
sentatives did  not  take  his  share.  He  was  entirely  passed  over, 
and  the  others  in  that  degree  of  relationship  were  alone  called  to 
the  succession. 

Agnati  were  spoken  of  as  legitimi  heredes  (cf .  legitimi  tutores, 
Bk.  i.  Tit.  15.  pr.),  because  the  inheritance  was  given  to  them  bv 
the  law  of  the  Twelve  Tables,  whereas  the  cognati  only  received  it 
from  the  praetor. 

5.  Si  plures  sint  graduB  adgnat-  5.  When  there  are  many  degrees  of 
orum,  aperte  lex  duodecim  tabul-  agnatiy  the  law  of  the  Twelve  Tables 
amm  proximum  vocat :  itaque  si  expressly  calls  the  nearest ;  if,  for  ex- 
verbi  gratia  sit  frater  defuncti  et  ample,  there  is  a  brother  of  the  de- 
alterius  fratris  filius  aut  patruus,  ceased,  and  a  son  of  another  brother, 
frater  potior  habetur.  Et  quamvis  or  a  paternal  imcle,  the  brother  is  pre- 
singulari  nmnero  usa  lex  proximum  ferred.  And,  although  the  law  of  the 
vocet,  tamen  dubium  non  est,  quin  Twelve  Tables  calls  the  nearest  o^na/tM 
et,  si  plures  sint  ejusdem  gradus,  (in  the  singular  number),  yet  without 
omnes  admittantur :  nam  et<proprie  doubt,  if  there  are  several  in  the  same 
proximus  ex  pluribus  gradibus  in-  degree,  they  ought  all  to  be  admitted, 
tellegitur  et  tamen  dubium  non  est.  And,  aJthough  properly  by  the  nearest 
quin,  Ucet  imus  sit  gradus  adgnat-  degree  must  be  understood  the  nearest 
orum,  pertineat  ad  eos  hereditas.  of  several,  yet,  if  all  the  agnati  are  in 

the  same  degree,  the  inheritance  un- 
doubtedly belongs  to  them  all. 

Gai.  iii.  15. 

6.  Proximus  autem,  si  quidem  6.  When  a  man  dies  without  a  tes- 
nullo  testamento  facto  quisque  de-  tament,  the  nearest  agnaius  is  the  ag* 
cesserit,  per  hoc  tempus  requiritur,  Tiatus  who  is  nearest  at  the  time  of  the 
quo  mortuus  est  is,  cujus  de  here-  death  of  the  decesbsed.  But,  if  he  dies 
ditate  quseritur.  Quod  si  facto  tes-  after  having  made  a  testament,  then  he 
tamento  quisquam  decesserit,  per  is  the  nearest  who  is  so  when  it  be- 
hoc  tempus  requiritur,  quo  certum  comes  certain  that  there  will  be  no  tea- 
esse  coeperit,  nullum  ex  testamento  tamentary  heir  ;  for  it  is  only  then 
heredem  extaturum  :  turn  enim  pro-  that  a  man  who  has  made  a  testament 

Srie  quisque  intellegitur  iutestatus  can  be  said  to  have  died  intestate,  and 

ecessisse.     Quod  quidem  aliquando  this  sometimes  is  uncertain  for  a  long 

longo  tempore  declaratur:   in  quo  time.    Meanwhile,  the  nearest  a^na<i4«^ 

spatio    temporis    seepe    accidit,    ut  may  die,  and  some  one  become  the 

proximiore  mortuo  proximus   esse  nearest  who  was  not  so  at  the  death  of 

mcipiat,  qui  moriente  testatore  non  the  testator, 
erat  proximus. 

Gal  iii«  13. 

7.  riaccbat  autem,  in  eo  generc  7.  But  it  was  settled  that  in  this 
porcipicTidanmi  hcreditatum  rucccs-  order  of  succession  there  should  be  no 
sionem  non  esse,  id  est  quamvis  devolution,  that  is  to  say,  that  if  the 
proximus,    qui    secundum   ea    quee  nearest  agnatus,  called  in  the  manner 
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dixmrns,   vocator    ad    hereditatem,  we  have  mentioned  to  the  inheritance, 

ant  Bpreverit  hereditatem  aut,  ante-  either  refused  it,  or  died  before  he 

quam  adeat,  decesserit,  nihilo  magis  entered  on  it,  those  foUowing  him  in 

legitimo  jure  sequentcs  admittuntur.  agpiatic  succession  were  not  thereby 

Quod  iterum   prsetores   imperfecto  admitted  to  succeed  hinL    Here,  too, 

jure  corrigentes,  non  in  totum  sine  the  prstors,  though  not  introducing  a 

adminiculo  relinquebant,  sed  ex  cog-  complete  reform,  did  not  leave  the 

natorum  ordine  eos  vocabant,   ut-  agnati  wholly  without  relief,  but  or- 

pote   adgnationis  jure  eis  recluso.  dered  that  they  should  be  called  to  the 

bed  nos  nihil  deesse  perfectissimo  inheritance  as  cognati,  since  they  were 

juri  cupientes,  nostra  constitutione  debarred  from  the  rights  of  agnation, 

sanximus,  quam  de  jure  patronatus.  But  we,  desirous  that  our  law  should 

humanitate  suggerente,  protulimus,  be  as  complete  as  possible,  by  our  con- 

successionem  in  adgnatorum  heredi-  stitution,  which  we  were  prompted  by 

tatibus  non  esse  eis  denegandam,  regard  for  equity  to  publish  concerning 

com    satis    absurdum    erat,    quod  the  right  of  patronage,  have  decided  thai 

oognatis  a  preetore  apertum  est,  hoc  a  devolution  in  the  succession  shall  not 

adgnatis  esse  reclusum,  maxime  cum  be  denied  to  agnati.    It  was  indeed 

in  onere  quidem  tutelarum  et  primo  absurd  to  refuse  them  a  right  which 

gradu  deficiente,  sequens  succedit  et,  the  prsstor  gave  to  cognati,  especially 

quod  in  onere  optinebat,  non  erat  in  as  the  burden  of  tute&ge  devolved  on 

lucro  permissum.  the  remoter  degree  of  agnatiy  if  there 

was  a  failure  of  the  nearer,  and  thus 
the  principle  of  devolution  was  ad- 
mitted to  impose  burdens,  and  was  not 
admitted  to  confer  advantages. 

Gal  ii.  12,  22,  25,  28.    . 

In  hereditate  legitima  aucceaaioni  lo(yua  non  eat.  (Paul.  Sent. 
4.  8.  23.)  The  suus  herea  or  avA  heredea  in  the  nearest  degree  be- 
came heirs  by  force  of  law.  But  as  to  those  who  were  only  allowed 
to  rank  among  the  aui  heredea  without  being,  strictly  speaking, 
aui  heredea,  if  those  in  the  nearest  degree  reiused  to  accept  the 
inheritance,  or  died  before  entering  on  it,  the  succession  did  not 
devolve  upon  any  other  aui  heredea,  but  went  at  once  to  the  agnati. 
(D.  xxxviii.  16.  1.  8.)  If,  in  this  case  or  any  other,  the  nearest 
agnatua  refused  or  died  before  entering  on  the  inheritance,  the 
succession  passed  to  the  cognati  without  first  devolving  on  any  of 
the  more  remote  agnati.  Justinian  alters  this;  and  under  his 
systeni  there  was  a  devolution  of  the  succession  to  the  agna;ti,  and 
therefore  probably  to  those  ranked  among  the  aui  heredea. 

8.    Ad  legitimam   successionem  8.     An  ascendant  also  is  called  to 

nihilo  minus  vocatur  etiam  parens,  the  legal  succession  who  has  emanci- 

qui    contracta    fiducia    filium    vel  pated  a  son,  a  daughter,  a  grandson, 

nliam,  nepotem  vel  neptcm  ac  dein-  a  granddaughter,  or  other  descendant 

ceps  emancipat.     Quod  ex  nostra  under  a  fiduciary  agreement.     And  by 

constitutione   omniinodo  inducitur,  our  constitution,  every  emancipation 

ut  emancipationes  liberorum  sem-  of  children  is  now  considered  to  have 

per  videantur  contracta  fiducia  fieri,  been  made  under  such  an  agreement, 

oom  apud  antiques  non  aliter  hoc  while  among  the  ancients  the  ascend- 

optinebat,  nisi  speciahter  contracta  ant  was  never  called  to  the  succession 

fiducia  parens  mannmiRisset.  unless   he  had  expressly   made  this 

agreement  at  the  time  of  the  eman- 
cipation. 

X>.  xxxviu.  16. 10  ;  C.  vUL  48.  6. 
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Under  the  old  law  the  ascendant  had  nothing  to  do  with  the 
succession  ab  intestato  of  his  descendant ;  for  if  the  descendant 
was  in  the  power  of  the  ascendant,  the  latter  took  all  the  property 
of  which  the  former  could  dispose,  but  did  not,  as  belonging  i& 
him  by  right  of  his  patria  potestas.  If  the  descendant  was  eman- 
cipated, he  was  no  longer  in  the  family  of  the  ascendant.  The 
emancipated  son,  in  short,  had  no  agnati ;  and  in  default  of  sui 
heredes  the  inheritance  went  to  his  patron,  that  is,  to  the  person 
who  had  emancipated  him.  This  was  the  fictitious  purchaser  (see 
Introd.  sec.  42),  unless  the  ascendant  who  emancipated  him  made 
an  agreement  (contractafiducia)  with  the  purchaser  by  which  the 
purjchaser  made  himself  a  trustee  of  the  right  of  patronage  for  the 
ascendant.  If  this  was  done,  the  ascendant  succeeded  in  default 
of  sui  heredes. 

By  the  later  imperial  constitutions  three  changes  were  made 
in  .the  position  of  the  ascendant.  First,  by  a  constitution  of 
Theodosius  and  Valentinian  (C.  vi.  61.  3),  and  subsequently  of 
Leo  and  Anthemius(C.  vi.  61.  4),  and  lastly  of  Justinian  (C.  vi. 
59.  11).  in  the  case  of  goods  coming  to  a  son  from  his  mother,  the 
order  of  succession  was  thus  fixed  :  1st,  his  children  and  other  de- 
scendants were  admitted  ;  2ndly,  his  brothers  and  sisters,  whether 
of  the  whole  or  the  half  blood ;  3rdly,  his  ascendants,  the  father 
being  preferred  to  his  grandfather,  and  so  on. 

Secondly,  Justinian,  as  we  have  seen  in  the  12th  Title  of  the 
Second  Book  (pr.X  arranged  the  order  of  succession  to  tho  peculiv/m 
of  a  son,  placing  first  the  children,  then  the  brothers  and  sisters, 
and  lastly  the  father.  But  in  this  case  the  father  was  not  preferred 
to  the  grandfather ;  for  the  ascendant  did  not  really  take  in  this 
instance  ab  intestato,  but  *jure  coraTnuni  * ;  i.e.  the  claims  of  the 
vairia  potestas  had  been  deferred  to  let  in  the  children  and 
Drothers ;  but  if  there  were  no  children  or  brothers,  the  ascend- 
ant, who  is  at  the  time  the  paterfamilias y  took  the  peculium. 

Lastly,  the  succession  of  emancipated  sons  was  altered  by  the 
constitution  of  Justinian,  which  made  a  fiduciary  contract  implied 
in  every  emancipation.  The  ancestor  thus  retained  all  his  rights 
of  succession  as  patron  to  the  emancipated  son,  and  would  properly 
have  succeeded  immediately  after  the  sui  heredes  ;  but  Justinian 
admitted  the  brothers  and  sisters  before  him,  and  the  ascendant 
who  emancipated  the  son  had  thus  the  third  place  in  the  order  of 
succession.     (C.  vi.  56.  2.) 


Tit.  III.     DE  SENATUSCONSULTO  TERTULLIANO. 

Lox  duodecim  tabularum  ita  Such  was  tho  rigour  of  the  law  of 
stricto  jure  utebjitur  et  preeponebat  the  Twelve  Tables,  so  decided  the 
masculorum  progeniem  et  eos,  qui  preference  given  by  it  to  the  issue  of 
per  feminini  sexus  nocessitudinem  males,  and  the  exclusion  of  those  re- 
si  bi  junguntur,  adeo  expollebat,  ut  lated  by  the  female  lino,  (hut  the  right 
no  (luidem  inter  matrem  et  lllium  of  reciprocal  succession  w;is  not  yer- 
filiamve   ultro  citroquo    hereditatis  mitted    Ixjtween    a    mother    and   ner 


LIB.  III.   TIT.  in.  283 

capiendo  jus  darct,  nisi  quod  prie-     children.     The  prajtore,  however,  ad- 
tores  ex  proxiniitate  cognatorum  eas    mitted  such  persons,  hut  only  in  their 
personas  ad  successionem  bonorum    rank  as  cognati,  to  the  possession  of 
possessionc  unde  cognati  accomnio-    goods  called  unde  cognati, 
data  vocabant. 

Gai.  iii  24,  25. 

Until  the  senatiisconsulturri  Tertullianum()i,T).  158)  was  ma<le 
a  mother  and  her  children  had  no  ri^ht  of  succession  to  each  other, 
except  that  which  the  praetor  gave  them  as  cognati.  The  children 
were  not  in  the  power  of  the  mother,  and  were,  therefore,  not  her 
8ui  heredes ;  they  were  not  in  her  family,  and  were,  therefore,  not 
her  agnati.  If,  indeed,  the  mother  at  her  marriage  passed  in 
rrvanum  viri,  she  became,  in  the  eye  of  the  law,  the  daughter  of 
her  husband,  and  as  she  was  thus  of  the  same  family  with  her  chil- 
dren, she  and  they  were  agnati  to  each  other.  But  even  in  the 
later  days  of  the  Republic,  a  marriage  cum  conventions  in  manwm 
had  probably  become  comparatively  unusual. 

1.  Sed  h^e  juris  angustise  postea  1.  But  this  strictness  of  the  law 
emendatte  sunt.  Et  primus  quidem  wsbs  afterwards  mitigated.  The  Em- 
divus  Claudius  matri  ad  solatium  peror  Claudius  was  the  first  who  gave 
libcrorum  amissorum  legitimam  the  legal  inheritance  of  deceased  chil- 
eorum  detulit  hereditatem.  dren  to  a  mother,  to  console  her  grief 

for  their  loss. 

2.  Postea  autem  senatusconsulto  2.  Afterwards,  the  senatusconsvl- 
Tertulliano,  quod  divi  Hadriani  turn  Tertullianumy  in  the  reign  of  the 
temporibus  factum  est,  plenissime  Emperor  Hadrian,  established  the 
de  tristi  successione  matri,  non  etisuu  general  rule  that  mothers,  but  not 
avise  deferenda  cautum  est :  ut  ma-  grandmothers,  should  have  the  mel- 
ter  ingenua  trium  liberorum  jus  ancholy  privilege  of  succeeding  to 
habens,  libertina  quattuor  ad  bona  their  children ;  so  that  a  mother,  oom 
filiorum  £liarumve  admittatur  intes-  of  free  parents,  having  three  children, 
tatorum  mortuorum,  hcet  in  potes-  or  a  freedwoman  having  four,  should 
tate  parentis  est,  ut  scilicet,  cum  be  admitted,  although  in  the  power  of 
alieno  juri  subjecta  est,  jussu  ejus  an  ascendant,  to  the  goods  of  her  in- 
adeat,  cujus  juri  subjecta  est.  testate  children.    Except  that  a  mother 

in  the  power  of  another  can  only  enter 
upon  the  inheritance  of  her  children  at 
the  commsknd  of  him  to  whom  she  is 
subject. 

D.  xxxviii.  17.  2.  pr. 

This  senatusconsultuin  was  passed  158  A.D.,  in  the  time  of 
Antoninus  Pius,  who  is  here  called  by  his  name  of  adoption.  It 
was  only  an  extension  of  the  lex  Papia  Poppcea,  which  had  con- 
ferred on  free  persons  having  three  children,  and  freed  persons 
having  four,  many  exceptional  advantages.  Husbands  and  wives, 
for  example,  could,  under  these  circumstances,  leave  to  each  other 
a  larger  share  of  their  property  than  was  otherwise  permitted. 
(Ulp.  Reg.  15,  16.)  This  jits  trium  liberorum,  as  it  was  termed, 
was  frequently  conferred  by  special  favour  of  the  emperors  on 
persons  who  had  not  the  requisite  number  of  children ;  and  from 
a  constitution  of  llonorius  and  Thcodosius  (C.  viii.  59. 1)  it  appears 
that  the  privilege  in  the  later  Empire  became  universal. 
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3.  Frffiferuntnr    antem    matri  3.  The  children,  however,  of  the 
liberi  defuncti,  qui  sui  sunt  quive    deceased  son  being    sui  heredes,    or 
suorum  Iqco,  sive  primi  gradus  sive    ranked  as  such,  either  in  the  first  or  a 
nlterioris.     8ed  et  filise  suse  mortuss    more  remote  degree,  are  preferred  to 
filius  vel  filia  opponitur  ex  consti-    the  mother.    And  if  it  is  a  daughter 
tutionibus  matri   defimcts,   id  est    who  is  dead,  her  son,  or  daughter, 
avisB  susB.    Pater  quoque  utriusque,    is  preferred  by  the  constitutions  to  her 
non  etiam  avus  vel  proavus  matri    mother;    Le.    to    their   grandmother, 
anteponitur,  scilicet  cum  inter  eos    The  father  of  the  deceased  is  preferred 
solos  de  hereditate  agitur.    Frater    to  the  mother ;  not  so  the  grandfather 
autem  consanguineus  tam  filii  quam    or  great-grandfather,   at  least    when 
filisB  excludebat  matrem :  soror  au-    the^  and  the  mother   are  the   only 
tern  consanguinea  pariter  cum  matre    claunants    of  the   inheritance.     The 
admittebatur :  sed  si  fuerat  frater  et    brother  by  the  same  father,  either  of 
soror  consanguinei  et  mater  liberis    a  son  or  a  daughter,  formerly  excluded 
honorata,    frater    quidem    matrem    the  mother;  but  the  sister  by  the  same 
excludebat,   communis  autem  erat    father  was  admitted  equally  with  the 
hereditas  ex  sequis  partibus  fratri    mother.    If  the  deceased  left  a  brother 
et  sororL                                                 and  a  sister  by  the  same  father  as  him- 
self, the  brother  excluded  the  mother, 
although    rendered    capable    by    the 
number  of  her  children,  and  tne  in- 
heritance was  equally  divided  between 
the  brother  and  sister. 

D.  xxxviiL  17.  2.  15,  18,  19 ;  C.  vL  67. 1. 

The  mother  was  allowed  to  rank  among  the  agnati  by  the 
senatusconsultum  TeHullianum,  butshe  had  a  relative  rather 
than  a  definitive  position,  as  being  in  a  certain  degree  of  agna- 
tion. What  her  exact  position  was  at  different  periods  of  the 
law  will  be  stated  at  the  end  of  the  Fourth  Title. 

4.  Sed  nos  constitutlone,  quam  4.  But  by  a  constitution,  inserted 
in  codioe  nostro  nomine  decorate  in  the  code  which  bears  our  name,  we 
posuimus,  matri  subveniendum  esse  have  thought  fit  to  come  to  the  aid  of 
existimavimus,  respicientes  ad  na-  the  mother,  from  considering  natural 
turam  et  puerperium  et  periculum  reason,  as  well  as  the  pains  of  child- 
et  ssBpe  mortem  ex  hoc  casu  matri-  birth,  the  danger,  and  death  itself, 
bus  iUatam.  Ideoque  impium  esse  which  they  often  suffer.  We,  there- 
credidimus,  casum  fortuitum  in  ejus  fore,  have  esteemed  it  highly  unjust 
admitti  detrimentimi :  si  enim  in-  that  the  law  should  turn  to  their 
genua  ter  vel  libertina  quater  non  detriment  what  is  in  its  nature  purely 
pepererit,  inunerito  defraudabatiur  fortuitous;  for,  if  a  married  woman 
Buccessione  suorum  liberorum ;  quid  freebom  does  not  give  birth  to  three 
enim  peccavit,  si  non  plures,  sed  children  or  a  freedwoman  to  four,  they 
paucos  pepererit  ?  et  dedimus  jus  do  not  therefore  deserve  to  be  deprived 
legitimum  plenum  matribus  sive  of  the  succession  to  their  children, 
ingenuis  sive  libertinis,  etsi  non  ter  For  how  can  it  be  imputed  to  them 
enixsB  fuerint  vel  quater,  sed  eum  as  a  crime  to  have  had  few  children  ? 
tantum  vel  earn,  qui  quseve  morte  We,  therefore,  have  given  a  full  right 
intercepti  sunt,  ut  et  sic  vocentur  to  every  mother,  whether  freebom  or 
in  Uberorum  suorum  legitimam  sue-  freed,  to  be  called  to  the  legal  succes- 
cessionem.  sion  of  her  children,  although  she  may 

not  have  given  birth  to  three  or  four 
children,  or  may  not  have  had  any 
other  than  the  child  whose  inheritance 
is  in  question. 

C.  viii.  59.  2. 
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5.  Sed  cura  antea  constitiitiones 
jura  legitiina  pcrscrutantcs  partim 
niatrcm  adjuvubunt,  parthu  earn 
prsGf^avabant  et  non  in  solidum  earn 
vocabant,  sed  in  quibusdam  casibus 
tertiam  partem  ei  abstrahentes  cer- 
tis  legitimis  dabant  personis,  in  aliis 
autetu  contrarium  faciebant:  nobis 
visum  est,  recta  et  simplioi  via  ma- 
trem  omnibus  le^timis  personis  an- 
teponi  et  sine  ulla  deminutione  filio- 
rum  suorum  succcssionem  accipere, 
excepta  fratris  et  sororis  persona, 
sive  consanguinei  sint  sive  sola  cog- 
nationis  jura  habentes,  ut  quemad- 
modum  earn  toto  alio  ordini  tegitimo 
prsposuimus,  ita  omnes  fratres  et 
sorores,  sive  legitimi  sint  sive  non, 
ad  capiendas  bereditates  simul  vo- 
cemus,  ita  tamen  ut,  si  quidem  solse 
sorores  cognates  vel  adgnatse  et 
mater  defuncti  vel  defunctsB  super- 
sint,  dimidiam  quidem  mater,  alte- 
ram vero  dimidiam  partem  omnes 
sorores  habeant,  si  vero  matre  su- 
perstite  et  fratre  vel  fratribus  solis 
vel  etiam  cum  sororibus  sive  legitima 
sive  sola  cognationis  jurahabentibus, 
intestatus  quis  vel  intestata  moria- 
tur,  in  capita  distribuatm*  ejus  he- 
reditas. 


6.  The  constitutions  of  former  em- 
perors, relative  to  the  ri^ht  of  succes- 
sion, were  partly  favourable  to  mothers, 
and  partly  unfavourable.  They  did 
not  always  give  the  mothers  the  entire 
inheritance  of  their  children,  but  in 
some  cases  deprived  them  of  a  third, 
which  was  given  to  certain  agnatic  and 
in  other  cases,  doin^  just  the  contrary, 
gave  a  third.  But  it  seems  right  to  us 
that  mothers  should  receive  the  suc- 
cession of  their  children  without  any 
diminution,  and  that  they  should  be 
decidedly  and  exclusively  preferred 
before  all  legal  heirs,  except  the  bro- 
thers and  sisters  of  the  deceased, 
whether  b^  the  same  father  or  having 
only  the  rights  of  cognation.  And  as 
we  have  preferred  the  mother  to  all 
other  legal  heirs,  we  call  all  brothers 
and  sisters,  legal  or  not,  to  the  inherit- 
ance together  with  the  mother,  the 
following  rule  being  observed.  If 
there  are  living  only  sisters  agnatSB 
or  cognatas,  and  the  mother  of  the  de- 
ceased, the  mother  shall  have  one  half 
of  the  goods,  and  the  sisters  the  other 
half.  But  if  there  are  living  the 
mother,  and  also  a  brother  or  brothers 
only,  or  brothers  and  also  sisters, 
whether  having  agnatic  rights,  or  only 
having  the  rights  of  cognati^  then  the 
inheritance  of  the  intestate  son  or 
daughter  shall  be  divided  in  capita. 

0.  vi.  5G.  7. 

In  the  code  of  Theodosius  (v.  1.  1),  we  find  two  constitutions, 
one  of  Constantine,  the  other  of  Valentinian  and  Valens,  which 
made  the  first  chanore  in  the  jus  liberorum  introduced  by  the  lex 
Papia  Poppcea.  By  these  constitutions  it  was  enacted  that  if 
there  were  persons  in  a  certain  degree  of  agnation  with  the  de- 
ceased, namely,  a  paternal  uncle,  or  a  paternal  uncle's  son  or 
grandson,  or  an  emancipated  brother,  then  the  mother,  instead  of 
excluding  them,  as,  if  she  had  the  jus  liberorum,  she  would  have 
done,  divided  the  inheritance  with  them,  taking  two- thirds  if  she 
had  the  jus  trium  liberorum^  and  one-third  if  she  had  not.  This 
enactment  was,  therefore,  a  gain  to  those  who  had  not  the  jus 
liberorum,  and  a  loss  to  those  who  had.  Justinian  did  away 
altogether  with  the  jtts  liberorum  and  the  distinctions  founded 
upon  it. 


6.  Sed  quemadmodum  nos  matri- 
bus  prospeximuB,  ita  eas  oportet  suee 
suboli  consulere :  scituris  eis,  quod, 
si  tutores  Uberis  non  petierint  vel  in 
locum  remoti  vel  excusati  intra  an- 


6.  And  as  we  have  thus  taken  care 
of  the  interests  of  the  mothers,  they 
ought  in  return  to  consult  the  welfare 
of  their  children.  Let  them  know, 
then,  that  if  they  do  not  demand  a 


num  petere  ncglcxcrint,  ab  eorum    tutor  for  their  children,  or  neglect  to 
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irapiiberum  morientimn  successionc  ask  within  a  year  for  the  appointment 
merito  repellentur.  of  a  new  tutor  in  the  place  of  one  who 

has  been  removed  or  excused,  tliey 
will  be  deservedly  excluded  from  the 
succession  of  their  children  who  may 
die  before  the  age  of  puberty. 

D.  xxxviu.  17.  2.  43. 

7.  Licet  autem  vulgo  qusDsitus  7.  Although  a  son  or  a  daughter  is 

sit  filius  filiave,  potest  ad  bona  ejus  bom  of  an  uncertain  father,  yet  the 
mater  ex  Tertulliano  senatusconsulto  mother  may  be  admitted  to  succeed  to 
admittL  their  goods  by  the  senatusconsuUum 

TertuUianum, 

D.  xxxviii.  17.  2.  1. 

The  natural  tie  is  all  that  is  regarded  in  this  case ;  this  is 
equally  strong  between  the  mother  and  child,  whoever  may  be  the 
father. 

Tit.  IV.    DE  SENATUSCONSULTO  ORPHITIANO. 

Per  contrarium  autem  ut  liberi  Reciprocally  children  ore  admitted 

ad  bona  matrum  intestatarmn  ad-  to  the  goods  of  their  intestate  mothers 

mittantur,    senatusconsulto    Orphi-  hyihesenatuaconaultumOrphitianum, 

tiano  effectum  est,  quod  latum  est  made  in  the  consulship  of  Orphitus  and 

Orphito    et   Rufo   consulibus,    divi  Bufus,  in  the  reign  of  the  Emperor 

Marci  temporibus.    Et  data  est  tarn  Marcus.    By  this  stnatusconsultum  the 

filio  quam  filisD  legitima  hereditas,  legal  inheritance  is  given  both  to  the 

etiamsi  alieno  juri  subjecti  sunt :  et  sons  and  daughters,  although  in  the 

prtcfcruntur    et    consanguineis    et  power  of  another,  and  they  are  pre- 

adgnatis  defunctsB  matris.  ferred  to  the  consangui'mi  and  to  the 

agnail  of  their  deceased  mother.  • 

D.  xxxviii.  17.  9  ;  C.  vi.  57.  1. 

The  senatusconsultura  Orphitianum  was  made  a.d.  178,  in 
the  time  of  Marcus  Aurclius  and  Commodus.  Previously,  children 
cx)uld  not  succeed  to  their  mother,  except  as  cognati.  But  by  this 
scnatusconsultumihey  were  pretevTedio  the  consanguinei.thaki  is, 
the  brothers  and  sisters,  natural  or  adoptive,  as  well  as  to  all  other 
agnati. 

1.  Sed  cum  ez  hoc  senatuscon-  1.  But  since  grandsons  and  grand- 
sulto  nepotes  ad  avise  successionem  daughters  were  not  called  by  this 
legitimo  jure  non  vocabantur,  postea  senattLsconsultuin  to  the  legal  succes- 
hoc  constitutionibus  principalibus  sion  of  their  grandmother,  the  omis- 
cmendatum  est,  ut  ad  similitudinem  sion  was  afterwards  supplied  by  the 
iiliorum  filiarumque  et  nepotes  et  imperial  constitutions,  so  that  grand- 
neptes  vocentur.  sons  and  granddaughters  are  now  called 

to  inherit,  just  as  sons  and  daughters 
are. 

C.  vi.  55.  9. 

The  constitution  enacting  this  given  in  the  code  is  one  of 
Valentinian,  Theodosius,  and  Arc^dius. 

2.  Sciendum  autem  est,  hujus-  2.  It  must  be  observed  that  these 
modi  successiones,  quae  a  Tertulliano    successions,  derived  from  the  srnatua- 
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el    Orphitiano    deferuntur,    capitis  constUta   Tertullianum  and    (hphiti- 

dcminutione    non    pcrcini    propter  anum,  arc  not  lost  by  a  capitis  deininu- 

illain  rcgulam,  qua  novte  hereditates  tio.    The  rule  is,  that  legal  inheritances 

legitimte   capitis   deminutione   non  givcnby  the  later  law  are  not  destroyed 

pereunt,  sed  iUse  solse,  quae  ex  lege  by  capitis  deminutiOf  which   affects 

duodecim  tabularum  defcrentur.  those  only  that  are  given  by  the  law  of 

the  Twelve  Tables. 

D.  xxxviii.  17.  1.  8. 

It  is  only  the  minima  capitis  dem^inutio  which  is  here  spoken 
of.  Any  one  who  sustained  the  maxima  or  media  deminutiOy  as 
he  ceased  to  be  a  citizen,  ceased  to  have  any  rights  of  succession. 

3.  Novissime  sciendum  est,  etiam  3.  Lastly,  it  must  be  observed, 
illos  liberos,  qui  vulgo  qusBsiti  sunt,  that  even  children  bom  of  an  un- 
ad  matris  hereditatem  ex  hoc  sena-  certain  father  are  admitted  by  the 
tusconsulto  admitti.  aenatuaconsultum  Orphitianum  to  the 

inheritance  of  their  mother. 

D.  xxxviii.  17.  1.  2. 

Justinian  afterwards  altered  this,  so  as  to  exclude  such  children 
from  taking  anything,  whether  by  will,  or  on  intestacy,  or  by  gift 
inter  vivos  from  their  mother,  if  she  was  of  high  rank  {illustris),  or 
if  she  had  other  children  bom  in  lawful  marriage.    (C.  vi.  57.  5.) 

4.  Si  ex  pluribus  legitimis  heredi-  4.  When  there  are  many  legal 
bus  quidam  omiserint  hereditatem  heirs,  and  some  renounce  the  in- 
vel  morte  vel  alia  causa  impediti  heritance,  or  are  prevented  by  death, 
fuerint,  quominus  adeant :  reliquis,  or  any  other  cause,  from  accepting 
qui  adierint,  adcrescit  illorum  portio  it,  then  the  portions  of  such  persons 
etjlicet  ante  decesserint,  qui  adierint,  accrue  to  those  who  accept  the  in- 
ad  heredes  tamen  eorum  pertinet.  heritance ;  and  if  any  of  those  who 

accept  happen  to  die  beforehand,  the 
portions  accruing  to  them  will  go  to 
their  heirs. 

I),  xxxviii.  16.  9. 

This  paragraph  has  nothing  to  do  with  the  senattiscoTisultum, 
Orphitianum,.  It  refers  to  the  right  of  accrual  enjoyed  by  all 
heredes  legitimi.  If  any  of  those  called  to  share  an  inheritance  did 
not  take  his  share,  it  was  divided  among  all  those  who  entered  on 
the  inheritance ;  and,  if  any  of  those  who  had  entered  died  before 
receiving  the  share  that  accrued  to  him,  this  accruing  share  passed 
to  his  heirs,  his  interest  in  it  having  become  fixed,  and  made 
transmissible  to  his  heirs,  by  his  entering  on  the  inheritance. 

The  following  were  the  principal  changes  in  the  law  of  the 
succession  of  the  agnati.  By  the  law  of  the  Twelve  Tables,  agnati, 
i.e.  collaterals  in  the  same  civil  family,  succeeded  in  default  of  sui 
heredes.  Subsequently,  different  classes  of  persons  were  allowed 
to  rank  as  agnati  who  were  not  so.  1.  Emancipated  brothers  and 
sisters  were  allowed  to  rank  as  agnati  by  Anastasius,  and  their 
children  were  allowed  to  do  so  by  Justinian.  2.  Under  Justinian, 
a  peculiar  order  of  succession  was  fixed  on  for  persons  emancipated; 
first  came  their  children ;  secondly,  their  brothers  and  sisters ; 
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thirdly,  the  ascendant  emancipator.  3.  Justinian  placed  uterine 
brothers  and  sisters  and  their  children  on  the  same  footing  as 
consanguinei  and  their  children.  4.  The  mother  was  allowed  to 
succeed  to  her  children  by  the  senattbsconsrdtvmi  Tertullianv/ni^ 
and  children  to  their  mother  by  the  aeTtatusconsnltv/m  Orphiti- 
anwm,.  As  the  position  of  the  mother  is  a  subject  of  some  com- 
plexity, it  is  treated  separately  below.  5.  Grandchildren  succeeded 
to  their  grandmother  by  a  constitution  of  Valentinian,  Theodosius, 
and  Arcadius  (par.  1). 

There  were  also  two  other  points,  besides  the  admission  of 
these  persons  excluded  by  the  strict  definition  of  agnati,  in  which 
the  law  underwent  alterations.  First  the  Twelve  Tables  made  no 
distinction  of  sex  in  the  agnati ;  the  prudentes  limited  the  suc- 
cession of  females  to  the  second  degree.  Justinian  restored  the  law 
of  the  Twelve  Tables  on  this  point,  and  permitted  no  distinction 
of  sex.  (Tit.  2.  3.)  Secondly,  under  the  law  of  the  Twelve 
Tables,  there  was  no  devolution  among  the  agnati ;  if  the  nearest 
refused,  the  more  remote  could  not  come  in  their  place  ;  Justinian 
permitted  such  a  devolution  to  take  place.     (Tit.  2.  7.) 

To  have  a  place  in  the  succession  under  the  seriatusconsvltura 
Tertullianum,  the  mother  must  have  the  jus  liberorura,  the 
privileges  accorded  to  free  persons  having  three  or  freed  persons 
having  four  children,  and  she  had  not  a  definite  place,  but  one 
varying  according  as  there  were  or  were  not  other  persons  to  pre- 
clude or  share  her  claim.  The  chief  provisions  of  the  law  On  this 
head  may  be  stated  as  follows. 

We  will  first  consider  the  position  of  the  mother,  having  the 
]U8  liberorv/m,  when  the  father  is  dead.  1.  If  her  son  died  leaving 
children,  his  children,  if  in  his  family,  would  succeed  as  sui  heredes. 
But  these  children  might  be  in  an  adoptive  family,  and  so  have  no 
claim,  previously  to  Justinian's  legislation,  to  the  inheritance  of 
their  natural  father.  If  there  were  agnati  of  the  deceased,  then 
the  conflict  was  between  the  mother  and  these  agnati,  and  the 
mother  excluded  the  adopted  children.  If  there  were  no  agnatic 
then  the  conflict  was  between  the  mother  and  the  adopted  children 
as  cognati,  and  the  children  excluded  the  mother.  (D.  xxxviii. 
17.  2.  9.)  If  her  daughter  died  leaving  children,  they  excluded 
her  under  the  imperial  legislation.  (Tit.  3.  3.  and  C.  vi.  57.  1.) 
2.  If  her  son  or  daughter  died  childless  and  without  brothers  or 
sisters  living,  the  mother  took.  If  there  was  a  brother  of  the 
deceased,  he  excluded  the  mother  and  shared  with  the  sisters,  if 
any.  If  there  were  no  brothers,  but  there  were  sisters,  the  mother 
shared  with  them.  (Tit.  3.  3.)  Until  we  get  to  the  legislation  of 
Justinian,  it  is  only  of  brothers  and  sisters  by  the  same  father, 
ccmsanguin^i,  -ob,  that  we  are  speaking.  3.  Under  the  later 
emperors,  previously  to  Justinian,  the  position  of  the  mother  with 
regard  to  a  paternal  uncle,  or  a  patenial  uncle's  son  or  ^and- 
son,  or  an  emancipated  brother  of  the  deceased,  was  as  follows  : 
If  the  mother  had   not  the  jiis  liberoruirty  she  was  no  longer 
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excluded  by  such  dgnati,  but  took  one-third  of  the  inheritance. 
If  she  had  the  jtis  liberorum,  she  no  longer  excluded  them  alto- 
gether, but  only  took  two-thirds.     (Tit.  3.  5.) 

Secondly,  we  will  take  the  case  of  the  father  as  well  as  the 
mother  having  the  jv^  liberorum  being  alive.  The  father  took, 
if  in  the  same  family  with  the  deceased  child.  But  (1)  the  father 
might  have  been  emancipated  or  given  in  adoption,  and  the  de- 
ceased child  not.  Here,  if  there  were  agnati  of  the  deceased,  the 
father  was  excluded,  and  also  the  mother  if  there  was  a  brother  of 
the  deceased  among  the  agnati;  if  there  was  no  brother,  she 
shared  with  sistersj  and  excluded  remoter  agnati.  If  there  were 
no  agnati,  or  if  the  sisters  disclaimed,  then  the  conflict  was  be- 
tween the  father  as  one  of  the  cognati  and  the  mother,  and  then  the 
father  excluded  the  mother.  (D.  xxxviii  17.  2.  17,  18.)  (2)  The 
deceased  might  have  been  emancipated,  and  then  the  father 
excluded  the  mother.  There  mignt,  however,  be  living  the 
father's  father.  He,  if  the  father  was  alive,  being  preferred  to  the 
father,  was  also  preferred  to  the  mother.  (D.  xxxviii.  17.  5.  2.) 
The  conflict  was  nere  not  between  the  mother  and  the  grandfather 
directly,  but  between  the  mother  and  the  grandfather  claiming 
through  the  father.  But  if  the  father  was  dead,  then  the  conflict 
was  directly  between  the  mother  and  the  grandfather  {inter  eoa 
solos  agitv/r,  Tit.  3.  3),  and  the  mother  was  preferred. 

Justinian  made  the  following  changes  affecting  the  position  of 
the  mother.  1.  He  entirely  did  away  with  the  jus  liberorum,  and 
put  all  mothers  on  an  equality.  (Tit.  3.  5.)  2.  He  put  eman- 
cipated and  uterine  brothers  and  sisters  and  their  children  on  a 
level  with  consanguinei,  -ce,  and  they  therefore  had  to  be  taken 
into  account  when  the  mother's  position  had  to  be  determined  with 
regard  to  the  brothers  and  sisters  of  the  deceased. 

Some  other  minor  points  as  to  the  succession  of  mothers  and 
children  are  worth  noticing.  (1)  The  rule  as  to  there  being  no 
devplution  among  agnati  did  not  apply  to  the  mother.  If  the 
agnati  who  preceded  her  refused,  she  took ;  if  she  refused,  the 
agnati  whom  she  preceded  took.  (D.  xxxviii.  17.  2.  9,  14,  20.) 
(2)  The  minima  capitis  deminutio  did  not  interfere  with  suc- 
cessions under  the  senatusconsultum  Tertullianum,  or  Orphiti- 
anum  (Tit.  4.  2) ;  and  (3)  children  born  of  an  uncertain  father 
inherited  from  their  mother  under  the  senatusconsultum  Or- 
phitianum  (Tit.  4.  3),  and  their  mother  from  them  under  the 
senatusconsultum  Tertullianum.  (Tit.  3.  7.)  (4)  Mothers  were 
excluded  from  succeeding  to  their  children  dying  under  the 
age  of  puberty,  if  they  had  not  provided  theih  with  tutors. 
(Tit.  3.  6.) 

Tit.  V.    DE  SUCCESSIONE  COGNATORUM. 

Post  suos  heredes  eosque,  qiios  After  the  sui  heredes  and  those 

UQter  suos  heredes  preetor  et  consti-  whom  the  praetor  and  the  constitu- 
tutiones  vocant,  et  post  legitimos    tions  call  to  inherit  among  the  sui 

U 
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(quo  nmnero  sunt  adgnati  et  hi,  quos  heredes,  and  after  the  legal  heirs,  that 
in  locmn  adgnatorum  tarn  supra  is,  the  agnati  and  those  whom  the 
dicta  senatusconsulta  (^uam  nostra  above-mentioned  senatusconsulta  and 
erezit  constitutio)  proxmios  cogna-  our  constitution  have  placed  among 
tos  prsetor  vocat.  the  agnatic  the  praetor  calls  the  nearest 

cognati, 

D,  xxxviiL  15.  1 ;  D.  xzzviiL  7.  2.  4. 

The  law  of  the  Twelve  Tables  recognised  only  the  succession  of 
(1)  sui  heredes ;  (2)  agnati ;  (3)  gentiles.  If  there  were  no  gen» 
tiles,  the  inheritance  lapsed  to  the  state.  In  plebeian  families,  or 
rather  in  such  plebeian  families  as  were  not  parts  of  a  plebeian 
gens,  if  there  were  no  agnati,  the  inheritance  would  lapse  at  once. 

The  subject  of  gentilitas  is  too  obscure,  and  repays  investiga- 
tion too  little,  to  permit  us  to  enter  into  it  here.  Probably  the 
original  notion  oi  gentiles  was  that  of  members  of  some  pure 
uncorrupted  patrician  stock,  though  not  necessarily  of  the  same 
descent,  but  bearing  the  same  name,  and  having  the  same  sa^yra^ 
(See  Introd.  sea  2.)  Probably,  also,  freedmen  and  clients  of 
gentiles  were,  in  some  degree,  considered  as  themselves  gentiles ; 
probably  if  their  property  was  not  claimed  by  their  patron,  it  went 
to  the  members  of  his  geTis,  but  they  had  not  any  claim  on  the 
property  of  any  other  gentilis.  We  know  also  that  there  were 
plebeian  gentes,  formed  probably  by  the  marriage  of  a  patrician 
with  a  plebeian  before  the  plehs  received  the  connvhiuTo,  Mem- 
bers of  plebeian  gentes  woiJd,  we  may  suppose,  have  the  rights  of 
gentilitas  towards  other  members  of  the  same  plebeian  gens,  and 
it  would  seem  that  they  had  them  towards  the  members  of  the 

Sitrician  gens,  from  which  they  were  an  offset.  (Cic.  de  Orat  L  39.) 
f  the  mode  in  which  the  gentiles  took  the  inheritance,  we  know 
nothing,  nor  at  how  late  a  period  of  history  the  gentes  were  still 
really  in  existence.  Gains  (iii.  17)  treats  the  subject  as  one  of 
mere  antiquarian  interest.  Probably  at  the  time  of  the  praetor's 
legislation  there  were  few  families  that  could  boast  a  descent  so 
pure  and  accurately  known  as  to  satisfy  the  requisites  of  gen- 
tilitas. At  any  rate,  the  praetors  felt  themselves  at  liberty  to 
favour,  in  every  way,  the  tie  of  blood,  and  they  accordingly  called 
the  cognati  to  the  succession.  (See  further,  Ortolan,  iii.  30  et 
seq. ;  Hunter,  657.) 

1.  Qua  parte  naturalis  cognatio  1.  It  is  the   natural   relationship 

spectatur.     Nam  adgnati  capite  de-  that  is  here  looked  to ;    thus  agiyiti 

minuti  quique  ex  his  progeniti  sunt,  who  have  undergone  a  capitis  aemi- 

ex  lege  duodecim  tabularum  inter  nutio  and  their  descendants  are  not 

legitimos  non  habentur,  sed  a  prse-  included  among  the  legal  heirs  by  the 

tore  tertio  ordine  vocantur,  exceptis  law  of  the  Twelve  Tables,  but  they  are 

solis  tantummodo  fratre  et  sorore  caUed  by  the  prsetor  in  the  third  order, 

emancipatis,  non  etiam  Uberis  eor-  We  must  except  an  emancipated  bro- 

um,  quos  lex  Anastasiana  cum  fra-  ther  or  sister,  but  not  their  children, 

tribus  integri  juris  constitutis  vocat  For   the    lez   Anastasiana   calls    an 

qnidem  ad  legitimam  fratns  heredi-  emancipated  brother  or  sister,  together 

tatem  sive  sororis,  non  squis  tamen  with  brothers  whose  rights  still  exist 

partibus,  sed  cum  aliqua  deminu-  unaltered,  to  the  legal  succession  of 
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^one,  quam  facile  est  ex  ipsius  oon-  their  brother  or  sister  (not,  indeed, 
stitutionis  verbis  coUigere,  aliis  vero  giving  them  an  equal  share,  but  mak- 
adguatis  inferioris  gradus,  licet  capi-  ing  a  deduction  set  forth  in  the  consti- 
tis  deminutionem  passi  non  sunt,  ta-  tution),  and  prefers  them  to  all  agnati 
men  eos  anteponit  et  procul  dubio  of  an  inferior  degree,  even  though  these 
cognatis.  agnati  have  undergone  no  capitis  de- 

minuiio,  and,  of  course,  prefers  them 

to  all  cognatu 

Gai.  iii.  21,  27  ;  C.  v.  30.  4. 

We  have  already  spoken  of  this  lex  Anastasiana  in  the  note 
to  Tit.  2.  4,  and  noticed  the  constitution  of  A.D.  534,  by  which  Jus- 
tinian admitted  as  agnati  the  children  of  emancipated  brothers 
and  sisters,  and  did  away  with  the  deduction  mentioned  in  the 
text,  namely,  that  of  one-fourth. 

2.  Hos  etiam,  qui  per  feminini  2.  Collateral  relations  united  only 
sexus  personas  ex  transverse  cog-  by  the  female  line  are  also  called  by 
natione    jungimtur,    tertio     sradu  the  prsetor  in  the  third  order  of  suc- 
proxunitatis  nomine  prsetor  ad  sue-  cession,  by  title  of  their  proximity, 
cessionem  vocat. 

Gai.  iii.  30. 

3.  Liberi  quoque,  qui  in  adoptiva  3.  Children,  who  are  in  an  adoptive 
familia  sunt,  ad  naturalium  paren-  family,  are  likewise  called  in  the  third 
tum  hereditatem  hoc  eodem  gradu  order  of  succession  to  the  inheritance 
vocantur.  of  their  natural  parents. 

Gai.  iiL  31. 

Justinian's  change  in  the  law  of  adoption  left  the  adoptive 
child,  unless  adopted  by  an  ascendant,  in  his  natural  family,  and, 
therefore,  he  could  come  in  as  a  suns  heres,  or  agnatua,  and  not 
merely  as  a  cognatus.  But  the  text  would  still  be  applicable 
to  persons  adopted  by  an  ascendant  and  to  persons  aui  jwris^  who 
arrogated  themselves. 

4.  Yulgo  qusesitos  nullum  habere  4.  It  is  manifest  that  children  bom 
adgnatum,  manifestum  est,  cum  of  an  uncertain  father  have  no  agnatic 
adgnatio  a  patre,  cognatio  sit  a  inasmuch  as  agnation  proceeds  from 
matre,  hi  autem  nullum  patrem  ha-  the  father,  cognation  from  the  mother, 
bere  intelleguntur.  Eadem  ratione  and  such  children  are  looked  upon  as 
nee  inter  se  quidem  possunt  videri  having  no  father.  And,  for  the  same 
consanguinei  esse,  quia  consangui-  reason,  consanguinity  cannot  be  said 
nitatis  jus  species  est  adgnationis :  to  subsist  between  these  children,  be- 
tantum  igitur  cognati  sunt  sibi,  sicut  cause  consanguinity  is  a  species  of 
«t  matris  cognatis.  Itaque  omnibus  agnation.  They  can,  therefore,  only 
istis  ea  parte  competit  bonorum  be  related  to  each  other  as  cognati  by 
possessio,  qua  proximitatis  nomine  being  so  related  by  their  mother ;  and  it 
cognat  ivocantur.  is  for  this  reason  that  all  such  children 

are  admitted  to  the  possession  of  goods 
by  that  part  of  the  edict  which  calls 
the  cognati  by  title  of  their  proximity. 

D.  xxxviii.  8.  2,  4. 

5.  Hoolocoetilludnecessarioad-  5.  Here  we  may  observe,  that  by 
monendi  sumus,  adgnationis  quidem  right  of  a^^nation  any  one  may  be  ad- 
jure admit ti  aliquem  ad  hereditatem    mitted  to  mherit,  although  in  the  tenth 

u2 
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et  si  decimo  gradn  sit,  sive  de  lege  degree,  both  by  the  law  of  the  Twelve 
duodecim  tabularum  qiueramus,  sive  Te^les,  and  by  the  edict  in  which  the 
de  edicto,  quo  preBtor  legitimis  here-  preBtor  promises  that  he  will  give  the 
dibus  daturum  se  bononim  posses-  possession  of  goods  to  the  legal  heirs, 
sionem  pollicetor.  Proximitatis  vero  But  the  praetor  promises  the  possession 
nomine  his  soils  pretor  promittit  of  goods  to  cognati  by  title  of  their 
bonorum  possessionem,  qui  usque  proximity  only  as  far  as  the  sixth  de- 
ad sextum  gradum  cognationis  sunt,  gree  of  cognation,  and  in  the  seventh 
et  ex  septimo  a  sobrino  sobrinaque  de^ee  to  those  cognati  who  are  the 
nato  natseve.  children  of  a  second  cousin. 

D.  xxxvilL  16.  2.  1 ;  D.  xxxviii.  8. 1.  3 ;  D.  xxxviii.  8.  9.  pr. 

The  agnati  were  not  limited  by  the  tenth  degree.  (See  Tit. 
6.  12.)  This  degree  is  only  given  as  an  instance  of  how  far  the 
succession  might  go.  But  the  sixth  degree  was  the  limit,  with  the 
exception  given  in  the  text,  of  the  succession  of  cognati. 


Tit.  VI.    DE  GRADIBUS  COGNATIONIS. 

Hoc  loco    necessarium   est   ex-  It  is  now  necessary  to  explain  how 

ponere,  quemadmodum  gradus  cog-  the  degrees  of  cognation    are    com- 

nationis    numerentur.     Qua   in    re  puted ;  and  first  we  must  observe,  that 

inprimis  admonendi  sumus,  cogna-  one  cognation  is  reckoned  by  ascend- 

tionem  aliam  supra  numerari,  aliam  ing,  a  second  by  descending,  and  a 

infra,    aliam    ex    transverso,    quse  third  by  going  transversely,  or,  as  it  ia 

etiam  ex  latere  dioitur.     Superior  also  csJled,  collaterally.     The  cogna- 

cognatio    est     parentum,     inferior  tion  reckoned  by  ascending  is  that  of 

liberorum,   ex   transverso    fratrum'  ascendants;  that  reckoned  by  descend- 

sororumve  eorumque,    qui    ex    his  ing  is  that  of  descendants ;  that  reck- 

progenerantur,      et      convenienter  oned  transversely  is  that  of  brothers 

patrui,  amitae,  avimculi,  materterse.  and  sisters,  and  their  issue,  and  con- 

£t  superior  quidem  et  inferior  cog-  sequently  that  of  uncles  and  aunts, 

natio  a  primo  gradu  incipit :  at  ea,  whether  paternal  or  maternal.     In  the 

quse    ex    transverso    numeratur,   a  ascending  and  descending   cognation 

secundo.  the  nearest  cognatus  is  in  the  first 

degree  ;  in  the  transverse,  the  nearest 

is  in  the  second. 

D.  xxxviii.  10.  1.  pr.  and  1. 

1.  Primo  gradu  est  supra  pater,  1.  In  the  first  degree  are,  ascend- 
mater,  infra  fiUus,  filia.                        ing,  a  father  or  a  mother ;  descending, 

a  son  or  a  daughter. 

D.  xxxviii.  10..  1.  3. 

2.  Secimdo  supra  avus,  avia,  2.  In  the  second  degree  are,  as- 
infra  nepos,  neptis,  ex  transverso  cending,  a  grandfather  or  a  grand- 
frater,  soror.                                           mother;    descending,  a  grandson   or 

granddaughter ;  in  Qie  collateral  line^ 
a  brother  or  a  sister. 

D.  xxxviii.  10.  1.  4. 

3.  Tertio  supra  proavus,  proavia,  3.  In  the  third  degree  are,  ascend- 
infra  pronepos,  proneptis,  ex  trans-  ing,  a  great-grandfather  or  a  great- 
verso  fratris  sororisque  fiHus,  filia  et  grandmother  ;  descending,  a  great- 
convenienter  patruus,  amita,  avun-  grandson  or  great-granddaughter; 
cuius,  matertera.     Patruus  est  patris  in    the    collateral    line,    the    son    or 
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frafcer^  qui  Grsece  irarpas  vocatur;  daughter  of  a  brother  or  sister;  and 
avunculus  est  matrisfrater,  qui  apud  so  accordingly  is  an  uncle  or  an 
<7r»co6  proprie  firfrpas  appellatur :  aunt^  whether  paternal  or  maternal, 
et  promiscue  Btiot  dicitur.  Amita  Patruus  is  a  father's  brother,  called 
est  patris  soror,  matertera  vero  in  Greek  frdrpo>s;  avunculus  is  a 
fnatris  soror :  utraque  B€ia  vel  mother's  brother,  in  Greek  fifirpms ; 
«pud  quosdam  rrjBis  appellatur.  dths  is  applied  indifferently  to  either ; 

amita  is  a  father's  sister,  matertera  a 
mother's  sister,  and  each  is  called  in 
Greek  B€ia  indifferently,  and  some- 
times rrjBls. 

D.  xxxviii.  10.  1.  5 ;  D.  xxxviii.  10.  10.  14. 

4.  Quarto  sradu  supra  abavus^  4.  In  the  fourth  degree  are,    as- 

abavia,  infra  abnepos,  abneptis^  ex  cending,  a  great-great-grandfather,  or 
transverso  fratris  sororisque  nepos,  a  great-great-grandmother ;  descend- 
neptis  et  convenienter  patruus  mag-  ing,  a  great-great-grandson,  or  a  great- 
nus,  amita  magna  (id  est  avi  frater  great-granddaughter  ;  in  the  collateral 
et  soror),  item  avunculus  magnus,  line,  the  grandcMon  or  the  granddaughter 
matertera  magna  (id  est  aviso  frater  of  a  brother  or  a  sister ;  as  also  a 
et  soror),  consobrinus,  consobrina  great-uncle  or  great-aunt,  paternal, 
(id  est  qui  queeve  ex  fratribus  aut  that  is,  the  brother  or  sister  of  a 
sororibus  progenerantur).  Sed  qui-  grandfather ;  or  maternal,  that  is,  the 
dam  recte  consobrinos  eos  proprie  brother  or  sister  of  a  grandmother; 
putant  dici,  qui  ex  duabus  sororibus  and  first  cousins  {consobrinus,  -a),  that 
progenerantur,  quasi  consororinos :  is,  the  children  of  brothers  or  sisters ; 
«os  vero  qui  ex  duobus  fratribus  but  to  speak  strictly,  according  to 
progenerantur,  proprie  fratres  pa-  some,  it  is  the  children  of  sisters 
trueles  vocari  (si  autem  ex  duobus  that  are  properly  called  consohrini,  as 
fratribus  filisa  nascantur,  sorores  if  consororini ;  the  children  of  brothers 
patrueles  appellantur) :  at  eos,  qui  are  properly /rafre4|>afrt^/e4,  if  males  ; 
ex  fratre  et  sorore  propagantur,  sorores  patruehs,  if  females ;  the  chil- 
dren of  a  brother  and  of  a  sister  are 
properly  amitini ;  the  children  of 
your  amita  (aunt  by  the  father's  side) 
call  you  consobrinus,  and  you  call  them 
amitini. 


amitinos  proprie  dici  (amitaa  tuce 
filii  consobrinum  te  appellant,  tu 
illos  amitinos). 


D.  xxxvii.  10.  1.  6. 


5.  Quinto  supra  atavus,  ata\ia, 
infra  adnepos,  adneptis,  ex  trans- 
verso fratris  sororisque  pronepos, 
proneptis  et  convenienter  propa- 
truus,  proamita  (id  est  proavi  frater 
et  soror),  proavunculus,  promater- 
tera  (id  est  proavise  frater  et  soror), 
item  fratris  patruelis,  sororis  pa- 
truelis,  consobrini  et  consobrinee, 
amitini,  amitinae  filius,  filia,  pro- 
pius  sobrino,  sobrina  (hi  sunt  patrui 
magni,  amitis  magnse,  avunculi 
magni,  materteree  magnaa  filius, 
filia). 


5.  In  the  fifth  degree  are,  ascend- 
ing, a  great-grandfather's  grandfather, 
or  a  great-grandfather's  grandmother ; 
descending,  a  great-grandson  or  a 
great-granddaughter  of  a  grandson  or 
granddaughter ;  in  the  collateral  line, 
a  great-grandson  or  great-grand- 
daughter of  a  brother  or  sister,  as 
also  a  great-grandfather's  brother  or 
sister,  or  a  great-grandmother's  bro- 
ther or  sister  ;  also,  the  son  or  daughter 
of  a  first  cousin,  that  is,  of  a  frater  or 
soror  patruelis,  of  a  consobHnus  or 
consobrina,  or  of  an  amitinus  or  ami- 
Una;  also  cousins  who  precede  by  a 
degree  second  cousins,  that  is,  the 
son  or  daughter  of  a  great-uncle  or 
great-aunt,  paternal  or  maternal. 


D.  xxxviii.  10.  1.  7. 
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Propior  sobrino  is,  to  use  the  exact  equivalent,  a  first  cousin 
once  removed.  He  is  one  degree  nearer  (propiua)  than  a  sobrinus 
or  second  cousin. 

6.  Sexto  gradu  sunt  supra  trita-  6.  In   the  sixth  degree  are,    as- 
Tus,tritavia^  infra  trinepos,  trineptis,    cending,  a  great-grandfather's  great- 
ex  transverso  fratris  sororisque  a  one-    grandfather^  or  a  great-grandfather's 
pos^   abneptis  et  convenienter  ab-    great-grandmother ;   descending,    the 
patruus^  abamita  (id  est  abavi  frater    great-grandson  or  great-granddaugh- 
et  soror),  abavnnculus,  abmatertera    ter  of  a  great-grandson  or  a  great- 
(id  est  abavifiB  frater  et  soror)^  item    granddaughter ;  in  the  collateral  line> 
sobrini    sobrinseque    (id     est     qui    a   great-great-grandson    or    a    great- 
quteve    ex   fratribus    vel    sororibus    great-granddaughter  of  a  brother  or 
patruelibus  vel  consobrinis  vel  ami-    sister ;   as  also^   a  great-great-grand- 
tinis  progenerantur).                               father's  brother  or  sister^  and  a  great- 
great-grandmother's  brother  or  sister  ^ 
also,  second  cousins^  that  is,  the  sons 
and    daughters    of    first   cousins    in 
general,    whether    the    first    cousins 
are  sprung  from  two  brothers  or  two 
sisters^  or  a  brother  and  a  sister. 

D.  xxxviii.  10.  3. 

The  list  of  the  persons  belonging  to  the  sixth  degree  here 
given  is  not  complete,  as^^  will  be  seen  by  looking  at  the  accom- 
panying table.  To  make  the  list  complete  we  should  have  to 
insert,  as  Buschke  inserts  in  the  text  after  abavice  frater  et  sorory 
the  following  words: — *Item  propatrui,  proamitae,  proavunculi, 
promaterterae  filius,  filia,  item  fratris  patruelis,  sororis  patruelis^ 
consobrini,  consobrinae,  amitini,  amitinae  nepos,  neptis ' . 

7.  Hactenus  ostendisse  sufficiet,  7.  It  is  sufficient  to  have  shown 
quemadmodum  gradus  cognationis  thus  far  how  degrees  of  cognation  are 
numerentur.  Namque  ex  his  palam  reckoned ;  and  from  the  examples 
est  intellegere,  quemadmodum  ul-  given  the  more  remote  degrees  may 
terius  quoque  gradus  numerare  be  computed;  for  each  generation 
debemus^  quippe  semper  generata  always  adds  one  degree ;  so  that  it  is 
queeque  persona  gradum  adiciat,  much  easier  to  express  in  what  degree 
ut  longe  facilius  sit  respondere  any  person  is  related  to  another  than 
quoto  quisque  gradu  sit^  quam  pro-  to  denote  such  person  by  his  proper 
pria  cognationis  appellatione  quem-  term  of  cognation. 

quam  denotare. 

D.  xxxviii.  10.  10.  9. 


8.  Adgnationis  quoque  gradus 
eodem  modo  numerantur. 

9.  Sed  cum  magis  Veritas  oculata 
fide  quam  per  aures  animis  hominum 
infigitur,  ideo  necessarium  duximus^ 
post  narrationem  graduum  etiam 
eos  prcesenti  libro  inscribi,  quatenus 
possint  et  auribus  et  inspectione 
adulescentes  perfectissimam  gradu- 
um doctrinam  adipisci. 


8.  The  degrees  of  agnation  are 
reckoned  in  the  same  manner. 

9.  But  as  truth  is  fixed  in  the  mind 
much  better  by  the  eye  than  by  the 
ear,  we  have  thought  it  necessary  to 
subjoin,  to  the  account  given  of  the 
degrees^  a  table  of  them,  that  the 
young  student,  both  by  hearing  and 
by  seeing,  may  gain  a  perfect  know- 
ledge of  them. 


This  table  is  given  in  the  opposite  page. 
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VI. 

VL 

Trlt- 
avus. 

Trlt- 
avia. 

VI. 

V. 

V. 

VL 

Abpi^ 

tlttUK, 

abamita. 

Atar 
Tua. 

Ata- 
Tia. 

AbaTun- 
colua, 

abmateiv 
ten. 

VI. 

Propatmi. 
nroamitn 
filius,  filla. 


V. 

Propa- 

trnaa, 

pro- 

amita. 


IV. 

Ab- 
aviu. 


IV. 


V. 


Ab-     ProaTtm- 


avia. 


cnluB, 

prom*- 

tertera. 


VL 

Proanui- 

euU,  pro- 

iiiat«rtem 

flIluB,fllia. 


VL 


V. 


Sobrinuft,     Proitlor 

sobrina.      sobrinus, 

!   Bobrina. 


IV. 

IIL 

IIL 

IV. 

Patnius 

mainius, 

ainiU 

magna. 

Pro- 
avua. 

Pro- 
aria. 

Avun- 

culaa 

magnufl, 

mater- 
tera 

magna. 

V. 

Propior 
sobrfnus, 
•obrina. 


I       VI. 
Fratrlset 

•omris  |»a- 
tnieliK, 
amitini, 
amiiiniu 

neptjg. 


V. 

Fratrl*  et 

sororim  |)a- 

truell*, 

amitini, 

aniitliice 

filius, 

filia. 


IV.       '     III 
Fratres  et    Patnius,  Arus 

itororo«    I    ainita. 
patruolett,  ! 
antitinus,  I 

amitiua. 


1 
IL 

II. 

IIL 

Arus. 

Avia. 

Avun- 

culan, 

mater- 

tera. 

rv. 

Prater  con- 

sobrtnos, 

»oror  con- 

sobrina. 


VI.' 

BobrinuB, 
sobrina.. 


V. 

Fratrls 

consobrini, 

flororlscon- 

sobrinae 
filiiu,  filia. 


VI. 

Fratris 
coniiobrini, 

•ororis 
consobrinn 

nepos, 

neptis. 


VI. 

"ratris 
l>nepo#, 


V. 


IV. 


Fratris    !    Fratrls 

pronepos,  |     nepos, 

>uepti«.  prf)neptb<.  j    neptis. 


I 


HL 

Fratrls 
Alius, 
fllia. 


IL 


L 


Frater.    Pater. 


Mater. 


n. 

Soror. 


IIL 

Sororis 
filius,  fllia. 


IV. 

Sororis 
nepos, 
neptis. 


Sororis 
pronepoa, 
proneptis. 


VL 

Sororis 

abuepos, 

abneptia. 


1 

I 

L 

L 

Filius. 

Filia. 

IL 

IL 

Nepos. 

Neptis. 

! 
IIL       IIL 

Pro-      Pro- 
nepos.  neptis. 

IV. 

rv. 

A»>- 
nepos. 

Ab- 

neptis. 

V. 

V. 

Ad-    I 
nepos. 

Ad- 
neptls. 

VL 

VI. 

Tri-       Tri 
nepos. ,  neptis. 
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10.  lUud  oertum  est,  ad  serviles  10.  It  is  certain  that  the  part  of  the 

cognationes  illam  partem  edicti,  qua  edict  in  which  the  possession  of  goods 

proximitatis  nomine  bonorum  pos-  is  promised  by  title  of  proximity,  does 

sessio  promittitnr,  non   pertinere :  not  apply  to  servile  cognation,  which 

nam  nee  alia  antiqua  lege  talis  cog-  was  not  recognised  by  any  ancient  law. 

natio  computabator.      Sed    nostra  But,  by  our  constitution  concerning 

oonstitutione,  quam  pro  jure  patro*  the  right  of  patronage,  a  right  hitherto 

natus  fecimus  (quod  jus  usque  ad  so  obscure,  so  cloudy  and  confused,  we 

nostra  tempora  satis  obsourumatque  have  enacted,  from  a  feeling  of  hu- 

nube  plenimi  et  undique  confusum  manity,  that  if  a  male  slave  lives  with, 

fuerat),  et  hoc,  humanitate  sugger-  and  has  children  by,  a  woman  either 

ente,  concessimus,  ut  si  quis  in  ser-  free  or  a  slave,  or  conversely,  if  a  female 

vili  oonsortio    constitutus    liberum  slave  has  a  child  or  children  of  either 

vel  liberos  habuerit  sive  ex  libera  sexbyafreemanor  a  slave,  then  if  those 

sive  servilis  oondicionis  muliere,  vel  of  the  parents  who  are  not  free  are 

contra  serva  mulier  ex  libero  vel  enfranchised,  and  the  children,  whose 

servo  habuerit  liberos  cujuscumque  mother  was  a  slave,  are  also  made  free ; 

sexus,  et  ad  libertatem  his  perveni-  or  if  the  mothers  were  originally  free, 

entibus  et  hi,  qui  ex  servili  ventre  but  the  fathers  had  lived  with  them 

nati  sunt,  libertatem  meruerunt,  vel  after  they  had  been  reduced  to  a  servile 

dum  mulieres  liberse  erant,  ipsi  in  condition  and  afterwards  both  parents 

servitute  eas  habuerunt  et  postea  ad  had  been  made  free : — then  in  these 

libertatem  pervenerunt,  uthi  onmes  cases,  the  children  shall  all  succeed  to 

ad  successionem  vel  patris  vel  matris  their  father  or  mother,  the  right  of 

veniant,  patronatus  jure  in  hac  parte  patronage  as  to  this  portion  of  it  Iving 

sopito :  hos  enim  liberos  non  solum  dormant.      For  we  have  called  these 

in  suorum  parentum  successionem,  children  to  succeed  not  only  to  their 

sed  etiam  alterum  in  aJterius  mu-  parents,   but  also  mutucdly  to   each 

tuam  successionem  vocavimus,   ex  other,  and  that  whether  they  have  all 

ilia  lege  specialiter  eos  vocantes,  sive  been  born  in  servitude  and  afterwards 

soli    inveniantur,  qui  in    servitute  enfranchised,  or  whether  they  succeed 

nati  et  postea  manumissi  sunt,  sive  with  others  who  were  conceived  after 

una  cum  aliis,  qui  post  libertatem  the  enfranchisement  of  their  parents ; 

parentum    concepti    sunt,    sive  ex  and  also  whether  thev  have  all  the 

eadem  matre  vel  eodera  patre  sive  ex  same  father  and  motner,  or  have  a 

aUisnuptiis,  adsimilitudinemeorum,  different  father  or  mother,  exactly  as 

qui  ex  jusUs  nuptiis  procreati  sunt.  would  be  the  ca^e  with  the  issue  of 

parents  legally  married. 

D.  xxxviii.  8. 1.  2 ;  C.  vi«  4.  4. 


The  text  here  is  very  obscure.  It  is,  perhaps,  obvious  that  the 
children  are  to  succeed  to  both  their  parents,  and  to  inherit  from 
each  other  without  interference  from  the  rights  of  patronage  in  the 
following  cases : — (1)  When  the  father  and  mother  are  slaves  and 
they  and  the  children  have  been  enfranchised  (2)  When  the 
father  is  a  slave  and  the  mother  a  freewoman,  and  the  father  has 
•  been  enfranchised.  (3)  When  the  father  is  a  freeman,  the  mother 
a  slave,  and  the  mother  and  children  have  been  enfranchised. 
But  the  text  goes  on  to  contemplate  a  further  case  in  the  words  vel 
dwm  mulieres  liberoe  erant  ipsi  in  servitute  eas  habuerunt  The 
ordinary  reading  is  eo8,  and  then  ipsi  may  probably  be  taken  of 
their  masters :  but  this  is  exactly  the  first  of  the  above-mentioned 
cases  over  again,  and  has  been  stated  in  the  words  si  quis  in 
servili  consortia  constitutus  liberum  velliberos  habuerit  ex  libera 
muliere.  Huschke  reads  eos,  and  suggests  that  the  passage  ^ay 
refer  to  women  who,  under  the  senatusconsultum  ClaudianuTn 
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(Tit.  12. 1),  had  been  made  the  slaves  of  the  masters  of  the  fathers, 
and  thus  the  fourth  case  would  be  that  of  children  whowere  the  issue 
of  a  slave  by  a  mother  originally  free,  but  reduced  to  the  position  of 
a  slave,  and  whose  parents  had  been  subsequently  manumitted. 
This  suggestion  has  the  advantage  of  making  out  a  fourth  case, 
and  is  perhaps  therefore  to  be  adopted ;  but  some  violence  has  to  be 
put  on  the  Latin  to  carnr  it  out,  and  it  must  be  remembered  that 
the  senattbsconsultum  Claudianwm  was  abrogated  by  Justinian. 

11.  Repetitis  itaque  omnibus,  11.  To  recapitulate  what  we  have 
que  jam  tradidimus,  apparet,  non  said  on  this  subject,  it  appears  that 
semper  eos,  qui  parem  gradum  cog-  those  who  are  m  the  same  degree 
nationis  optinent,  pariter  vocari,  of  cognation  are  not  always  cidled 
•eoque  amphus  nee  eum  quidem,  qui  equcdly  to  the  succession ;  and  fur- 
proximior  sit  cognatus,  semper  po-  ther,  that  even  the  nearer  in  degree 
tioremesse.  Cum  enim  prima  causa  of  cognation  is  not  always  preferred^ 
sit  suorum  heredum  quosque  inter  For,  as  the  first  place  is  given  to  9ui 
suos  heredes  jam  enumeravimus,  heredes,  and  to  those  who  are  num- 
apparet,  pronepotem  vel  abnepotem  bered  with  them,  it  is  evident  that 
del imcti  potiorem  esse  quam  fratrem  the  great-grandson  or  great-great- 
aut  patrem  matremque  defuncti,  grandson  is  preferred  to  the  brother 
cum  alioquin  pater  quidem  et  mater,  or  even  the  father  or  mother  of  the 
ut  supra  quoque  tradidimus,  primum  deceased,  although  a  father  and 
gradiun  cognationis  optineant,  frater  mother  (as  we  have  before  observed) 
vero  secundum,  pronepos  autem  ter-  are  in  the  first  degree  of  cognation, 
tio  gradu  sit  cognatus  et  abnepos  a  brother  in  the  second,  a  great- 
quarto  :  nee  interest,  in  potestate  grandson  in  the  third,  and  a  great- 
morientis  fuerit  an  non  fuerit,  quod  great-grandson  in  the  fourth ;  neither 
vel  emancipatus  vel  ex  emancipato  does  it  make  any  difference  whether 
aut  ex  feminino  sexu  propagatus  the  descendants  were  under  the  power 
est.  of  the  deceased  at  the  time  of  his 

death,  or  out  of  his  power,  either  by 
being  themselves  emancipated,  or  by 
being  the  children  of  those  who  were 
so,  nor  whether  they  were  descended 
by  the  female  line. 

D.  xxxviii.  10.  1.  2. 

12.  Amotis  quoque  suisheredibus  12.  But,  when  there  are  no  8ui 
quosque  inter  suos  heredes  voc€uri  heredes,  nor  any  of  those  who  are 
diximus,  adgnatus,  qui  integrum  jus  called  with  them,  then  an  agnatus 
adgnationis  habet,  etiamsi  longis-  who  has  retained  his  full  rights, 
simo  gradu  sit,  plerumque  potior  ha-  although  he  be  in  the  most  distant 
betur  quam  proximior  cognatus:  degree,  is  generally  preferred  to  a 
nam  patruinepos  vel  pronepos  avun-  cognatiis  in  a  nearer  degree  ;  thus  the 
culo  vel  matertersB  prsefertur.  To-  grandson  or  great-grandson  of  a  pater- 
tiens  igitur  dicimus  aut  potiorem  nal  uncle  is  preferred  to  a  maternal 
haberi  eum,  qui  proximiorem  gra-  uncle  or  aunt.  Thus,  when  we  say 
dum  cognationis  optiuet,  aut  pariter  that  the  nearest  in  degree  of  cognation 
vocari  eos,  qui  cognati  sint,  quotiens  is  called  to  the  succession,  or,  if  there 
neque  suorum  heredum  jure  quique  be  many  in  the  same  degree,  that 
inter  suos  heredes  sunt,  neque  ad-  they  are  all  csJled  equally,  it  is  subject 
gnationis  jure  aliquis  prseferri  debeat  to  there  being  no  sui  heredes^  nor  any 
secundum  ea,  quse  tradidimus,  ex-  of  those  who  are  called  with  them, 
ceptis  fratre  et  sorore  emancipatis,  nor  any  one  who  ought  to  be  preferred 
qui  ad  successionem  fratrum  vel  by  right  of  agnatiOy  according  to  the 
sororum  vocantur,  qui  et  si  capite  principles  we  have  laid  down.  And  we 
deminuti  sunt,  tamen  prseferuntur  must  notice  the  exception  made  in  the 
ceteris  ulterioris  gradus  adgnatis.  case  of  an  emancipated  brother  and 
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sister  who  are  called  to  the  succession 
of  their  brothers  and  sisters ;  for,  al- 
though they  have  suffered  a  capitis 
deminutiOt  they  are  nevertheless  pre- 
ferred to  all  agnati  of  a  more  remote 
degree. 

Gai.  ui,  27,  29;  C.  v.  30.  4. 


Tit.  VII.    DE  SUCCESSIONE  LIBERTORUM. 

Nunc  de  hbertorum  bonis  videa-  We  will  now  speak  of  succession 

mus.     Olim  itaque  licebat  liberto  to  freedmen.    A  freedman  might  for- 

patronum  suum  impune  testamento  merly,  with    impunity,  omit    in    his 

pneterire :  nam  ita  demum  lex  duo-  testament  any  mention  of  his  patron, 

decim   tabularum    ad    hereditatem  for  the  law  of  the  Twelve  Tables  called 

liberti  vocabat  patronum,  si  intesta*  the  patron    to  the  inheritance  only 

tus  mortuus  esset  libertus,  nullo  suo  when    the    freedman    died    intestate 

herede    relicto.      Itaque    intestato  without  leaving  any  «iiu«^r^.    There- 

quoque  mortuo  liberto,  si  is  suum  fore,  though  he  had  died  intestate,  yet 

heredem  reliquisset,  nihil  in  bonis  if  he  had  left  a  sutLS  herea,  the  patron 

ejus  patrono  juris  erat.    Etsiquidem  had  no  claim  upon  his  estate.    And, 

ex  naturaUbus  liberis  aliquem  suum  certainly,  when  the  8UU8  heres  was  a 

heredem  reliquisset,  nulla  videbatur  natural  child    of   the    deceased,  the 

querela:    si    vero    adoptivus   filius  patron  had  no  cause  of  complaint; 

esset,  aperte  iniquum  erat,  nihil  juris  but  when  the  sutis  herea  was  only  an 

patrono  superesse.  adopted  son,  it  was  manifestly  unjust 

that  the  patron  should  have  no  claim. 

Gal  iiL  39,  40. 

The  law  of  the  Twelve  Tables  regulated  the  succession  to 
enfranchised  slaves  as  follows:  an  enfranchised  slave  had  no 
agnatiy  for  he  belonged  to  no  civil  family ;  but  he  might  marry 
and  found  a  family  of  his  own,  and  then  his  children  would  be  his 
8ui  heredea,  or  he  might  gain  sui  heredes  by  adoption.  If  he  died 
intestate,  his  sui  heredes  succeeded  to  him  ;  and  in  default  of  sui 
heredes,  the  patron,  or,  if  the  patron  was  dead,  the  children  of 
the  patron,  took  the  place  of  agnati,  and  received  the  inheritance 
in  capita,  as  agnati  did.  The  enfranchised  slave  had,  however, 
full  power  to  make  a  testament,  and  might  pass  over  both  his  own 
sui  heredes  and  his  patron.  A  female  slave,  however,  if  emanci- 
pated, could  not  exclude  the  patron  from  her  inheritance  ;  for  she 
could  have  no  sui  heredes,  being  a  woman ;  and  as  she  was  always, 
on  account  of  her  sex,  considered  under  the  tutela  of  her  patron, 
she  was  incapable  of  making  a  testament,  unless  with  the  consent 
of  her  patron.     (Ulp.  Reg.  29.  2 ;  Gai.  iil  43.) 


1.  Qua  de  causa  postea  praetoris 
edicto  haec  juris  iniquitas  emendata 
est.  Sive  enim  faciebat  testamen- 
tmn  hbertus,  jubebatur  ita  testari, 
ut  patrono  partem  dimidiam  bon- 
orum  suorum  relinqueret :  et  si  aut 
nihil  aut  nunus  partis  dimidise  re- 
liquerat,  dabatur  patrono  contra 
tabulas    testamenti  partis  dimidise 


1.  This  unfairness  in  the  law  was 
therefore  afterwards  amended  by  the 
edict  of  the  praBtor.  Every  freedman 
who  made  a  testament  was  commanded 
to  make  such  a  disposition  of  his  pro- 
perty as  to  leave  one  half  to  his  patron ; 
and,  if  the  testator  left  him  nothing, 
or  less  than  a  half,  then  the  possession 
of  half  was  given  to  the  patron  contra 
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bonorum  possessio.    Si  vero  intes-  tahtUas.    And  if  a  freedznan  died  in- 

tatus  moriebatur,  suo  herede  relicto  testate,  leaving  an  adopted  son  as  hia 

filio  adoptivo,  dabatur  seque  patrono  auus  hereto  still  the  possession  of  a  haU 

contra  htinc  suum  heredem  partis  was  given  to  the  patron.     But  the^ 

dimidisB  bonorum  possessio.    Prod-  patron  was  excluded  by  the  natural 

esse  autem  liberto  solebant  ad  ex-  children  of  a  freedman,  not  only  by- 

cludendum  patronum  naturales  li-  those  in  his  power  at  the  time  of  hia 

beri,  non  solum  quos  in  potestate  death,  but  by  those  children  also  who- 

mortis  tempore  habebat,  sed  etiam  had    been  emancipated    or  given  izki 

emancipati  et  in  adoptionem  dati,  adoption,  provided  that  they  were  in- 

si  modo    ex    aliqua  parte  heredes  stituted  heirs  for  some  part,  or,  ixk 

scripti  erant  aut    prseteriti   contra  case  they  were  omitted,  had  demanded 

tabulae  bonorum  possessionem  ex  the  possession  contra  iahulas,  under 

edicto    petierant:    nam   exheredati  the  praetorian  edict.     For  in  no  way^. 

nullo  modo  repellebant  patronum.  did  disinherited  children  exclude  the 

patron. 

Gai.  iii.  41. 

The  praetor  considered  it  hard  that  a  testament,  or  8ui  heredes- 
gained  by  adoption  or  hy  the  marriage  of  a  wife  in  manUf  should 
exclude  the  patron.  This  was  to  exclude  him  by  purely  voluntary 
acts  of  the  freedman.  If  the  freedman  had  children  really  bom 
to  him,  that  constituted  a  good  reason  why  the  patron  should  be 
excluded,  and  in  this  case  the  prsetor  did  not  interfere.  It  is  to- 
be  observed  that  the  praetor  left  the  law  as  it  was  if  it  was  a 
patrona,  or  a  female  child  of  the  patronv^,  who  was  excluded  ; 
out  by  the  lex  Papia  Poppcea  (a.d.  9)  women  with  a  certain  num- 
ber of  children  were  placed  on  a  level  with  men  in  this  respect. 
(Gai.  iii.  49 ;  Ulp.  Reg.  29.  6.) 

2.    Postea   lege   Papia   adaucta  2.  But    afterwards    the    rights  of 

sunt    jura    patronorum,    qui    locu-  patrons,  who  had  wealthy  freedmen, 

pletioreslibertoshabebant.    Gautum  were  enlarged  by  the  lex  Papid,  which 

est  enim,  ut  ex  bonis  ejus,  qui  ses-  provided  that  the  patron  should  have 

tertiorum  centum  milium  patrimo-  one  equal  share  in  the  distribution  of 

niiun  reliquerit  et  pauciores  quam  the  effects  of  his  freedman,  whether 

tres  liberos  habebat,  sive  is  testa-  dying  testate  or  intestate,  if  the  freed- 

mento  facto,  sive  intestate  mortuus  man  had  left  a  patrimony  of  a  hundred 

erat,  virilis  pars  patrono  deberetur.  thousand  sesterces,  and   fewer  than 

Itaque  cum  unum  filium  fiiliaanve  three  children.    Thus,  if  a  freedman 

heredem  reliquerit  libertus,  perinde  possessed  of  such  a  fortune  left  only 

pars  dimidia  patrono  debebatur,  ac  one  son  or  daughter  as  heir,  a  half  was- 

si  is  sine  ullo  filio  filiave  decessisset :  due  to  the  patron,  exactly  as  if  the  de- 

cum  duos  duasve  heredes  reliquerat,  ceased  had  died  testate,  without  hav-^ 

tertia  pars  debebatur  patrono :   si  ing  any  son  or  daughter.    But,  whea 

tres  reliquerat,  repellebatur  patron-  there  were  two  heirs,  male  or  female,, 

us,  a  third  part  only  was  due  to  the  patron ;. 

and,  when  there  were  three,  the  patron 
was  wholly  excluded. 

Gai.  iii.  42. 

By  the  same  law,  freedwomen  having  four  children  were  sa 
far  freed  from  the  jus  patronatus  that  the  patron  received  only 
an  equal  share.     (Ulp.  Reg.  xxix.  3  ;  Gai.  iii.  44.) 

8.  Sed  nostra  constitutio,  quam  3.  But  our  constitution,  published 

pro  omnium  notione  Grseca  Hngua,    in  a  compendious  form,  and  in  the 
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eompendioso  tractatu  habito,  com-  Greek  language,  for  the  information  of 
posuimus,  ita  hajusmodi  cansas  defi-  cdl  men,  established  the  following  rules, 
nivit,  ut  si  quidem  libertus  vel  liberta  If  a  freedman  or  freedwoman  are  less 
minores  centenariis  sint,  id  est  minus  than  centenarii^  Le.  when  their  fortune 
oentum  aureis  habeant  substantiam  does  not  reach  a  hundred  aurei  (the 
(sic  enim  legis  Papise  summam  inter-  amount  at  which  we  estimated  the  sum 
pretati  sumus,  ut  pro  mile  sestertiis  mentioned  in  the  lex  PapiOj  counting 
unus  aureus  oomputetur),  nullum  one  aureus  for  a  thousand  sesterces), 
locum  habeas  patronusin  eorum  sue-  the  patron  shall  not  be  entitled  to  any 
cessionem,  si  tamen  testamentum  share  in  the  succession,  provided  the 
f  ecerint.  Sin  autem  intestati  de-  deceased  has  made  a  testament.  But 
<^esserint,  nullo  liberorum  relicto,  where  a  freed  man  or  woman  dies  in- 
tunc  patronatus  jus,  quod  erat  ex  testate,  and  without  children,  the  right 
lege  duodecim  tabularum,  integrum  of  patronage  is  maintained  undimi- 
reservavit.  Cum  vero  majores  cen-  nished,  and  is  as  it  formerly  was, 
tenariis  sint,  si  heredes  vel  bonorum  according  to  the  law  of  the  Twelve 
possessores  liberos  habeant  sive  Tables.  But  if  a  freed  person  leaves 
tmum  sive  plures  cujuscumque  sexuB  more  than  a  hundred  aurei,  and  has 
vel  gradus,ad  eos  successionem  paren -  one  descendant  or  several,  whatever  be 
tum  deduzimus,  omnibus  patronis  their  sex  or  degree,  as  his  heirs  or  the 
una  cum  sua  progenie  semotis.  Sin  possessors  of  his  goods,  such  descend- 
«utem  sine  liberis  decesserint,  si  ant  or  descendants  shsJl  succeed  their 
quidem  intestati,  ad  onmem  heredi-  ascendant  to  the  exclusion  of  the 
tatem  patronos  patronasque  vocavi-  patron  and  his  issue ;  but  if  he  dies 
mus:  si  vero  testamentum  quidem  without  children  and  intestate,  we 
iecerint,  patronos  autem  vel  patro-  have  called  the  patron  or  patroness 
nas  prseterierint,  cum  nullos  liberos  to  his  whole  inheritance.  If,  however, 
haberent  vel  habentes  eos  exhere-  he  has  made  a  testament,  omitting  his 
daverint,  vel  mater  sive  avus  mater-  patron  or  patroness,  and  has  left  no 
nus  eos  prseterierit,  ita  ut  non  pos-  children,  or  has  disinherited  them,  or 
fiint  argui  inofficiosa  eorum  testa-  if  a  mother  or  maternal  grandfather 
menta :  tunc  ex  nostra  constitutione  has  omitted  them,  so  however  that 
per  bonorum  possessionem  contra  such  testaments  cannot  be  attacked  as 
tabulas  non  dimidian,  ut  ante,  sed  inofficious,  then,  according  to  our  con- 
tertiam  partem  bonorum  hberti  stitution,  the  patron  or  patroness  shall 
consequantur,  vel  quod  deest  eis,  succeed  by  a  possession  confra^a6iA/a«, 
ex  constitutione  nostra  repleatur,  si  not  to  a  half  as  formerly,  but  to  the 
quando  minus  tertia  parte  bonorum  third  part  of  the  estate  of  the  deceased 
«uorum  libertus  vel  liberta  eis  re-  freedman,  or  shall  have  any  deficiency 
liquerint,  ita  sine  onere,  ut  nee  made  up  in  case  the  freed  man  or 
liberis  liberti  Ubertseve  ex  ea  parte  woman  has  left  the  patron  or  patroness 
legata  vel  fideiconmiissa  prsestentur,  a  less  share  than  a  third  of  his  or  her 
6ed  ad  coheredes  hoc  onus  redun-  estate.  But  this  third  part  shall  not 
daret ;  multis  aUis  casibus  a  nobis  be  subject  to  any  charge,  so  much  so 
in  prsefata  constitutione  congregatis,  that  it  shall  not  furnish  anything  to- 
ques necessaries  esse  ad  hujusmodi  wards  any  legacies  or  fideicommissa^ 
juris  dispositionem  perspeximus :  ut  even  though  given  for  the  benefit  of 
tam  patroni  patronseque  quam  liberi  the  children  of  the  deceased ;  but  the 
eorum  nee  non  qui  ex  transverse  whole  burden  shall  fall  exclusively  on 
latere  veniunt  usque  ad  quintum  the  co-heirs  of  the  patron.  In  the 
gradum  ad  successionem  libertorum  same  constitution  we  have  collected 
vocentur,  sicut  ex  ea  constitutione  many  other  decisions  which  we  thought 
intellegendum  est :  ut  si  eiusdem  necessary  to  settle  the  law  on  the  sub- 
patroni  vel  patronse  vel  duorum  ject.  Thus,  patrons  and  patronesses, 
^uarum  pluriumve  sint  liberi,  qui  their  children  and  collateral  relations, 
proximior  est,  ad  liberti  seu  Hbertss  so  far  as  the  fifth  degree,  are  called  to 
vocetur  successionem  et  in  capita,  the  succession  of  their  freedmen  and 
non  in  stirpes  dividatur  successio,  freedwomen,  as  may  be  seen  in  the 
eodem  modo.  et  in  his,  qui  ex  constitution  itsell  And  if  there  be 
transverse  latere  veniunt,  servan-  several  children,  whether  of  one,  two, 
^o.      Psene  enim  consonantia  jura  or  more  patrons  or  patronesses,  the 
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ingenuitatis      et     libertinitatis     in    nearest  in  degree  is  called  to  the  sue- 
successionibus  f ecimus.  cession  of  the  freedman  or  freedwoman ; 

and  the  estate  is  divided  in  capita  and 
not  in  stirpes.  It  is  the  same  with 
collaterals  ;  for  we  have  made  the  laws 
of  succession  as  regards  persons  free- 
bom  and  as  regards  enfranchised 
slaves  almost  the  same. 

C.  vL  4.  4. 

Doing  away  with  all  distinction  of  sex,  and  making  the  claim 
of  the  patrona  the  same  as  that  of  the  patronus,  and  the  position 
of  the  liberta  the  same  as  that  of  the  libertua,  Justinian  thus  regu- 
lates the  succession  ab  intesiato :  first  come  the  children  of  the 
freedman,  whether  in  his  power  or  not,  or  even  if  bom  before  he 
was  enfranchised  ;  then,  if  ne  has  no  children,  come  the  patron  and 
his  descendants ;  in  default  of  these,  the  collaterals  of  the  patron 
to  the  fifth  degree.  If  the  freedman  has  children,  he  can  make 
any  testament  he  pleases ;  if  he  has  not,  he  can  only  make  what 
testament  he  pleases  provided  his  fortune  is  less  than  one  hundred 
aurei;  if  it  is  more,  he  must  leave  the  patron  one  unencumbered 
third,  or  the  law  will  give  this  third  contra  tabulae. 

4.  Sed  haec  de  his  libertinis  hodie  4.  What  we  have  said  relates  in 

dicenda  sunt,  qui  in  civitatem  Boma-  these  days  to  freedmen  who  are  citizena 

nam  pervenerunt,  cum  nee  sunt  alii  of  Home  ;  for  there  are  now  no  others, 

liberti,  simul  et  deditioiis  et  Latinis  there  being  no  more  dediticii  or  Latini. 

sublatis,  cum  Latinorum  legitimce  And  the  Latini  never   enjoyed  any 

Buccessiones  nullss  penitus  erant,  qui  legal  right  of  succession  ;  for  although 

licet  ut  liberi  vitam  suam  perage-  they  lived  as  free,  yet,  with  their  last 

bant,   attamen  ipso  ultimo  spiritu  breath,  they  lost  at  once  their  life  and 

simul    animam     atque    liberiatem  liberty :  and  their  goods,  like  those  of 

amittebant,  et  qucksi  servorum  ita  slaves,  were  claimed  by  their  manu- 

bona  eorum  jure  quodammodo  pe-  mittor,  as  akindof  j9ecii/ttim,by  virtue 

culii  ex   lege  Junia  manumissores  of  the  lex  Junia  Norhana.  It  was  after- 

detinebant     Postea  vero  senatus-  wards  provided  by  the  senatiiaconsuU 

consulto    Largiano  cautum  fuerat,  turn  Largianum^  that  the  children  of  a 

ut    liberi    manumissoris,    non   no-  manumittor,  not  disinherited  by  name, 

minatim  exheredati  facti,  extraneis  should,  in  the  succession  to  the  goods 

heredibus  eorum  in  bonis  Latinorum  of  a  Latin,  be  preferred  to  any  strangers 

pneponcrentur.     Quibus  supervenit  whom  a  maniunittor  might  institute 

etiam   divi   Trajani  edictum,  quod  his  heirs.     The  edict  of  the  Emperor 

eundem  hominem,  si  invito  vel  igno-  Trajan  followed,  by  which,  if  a  slave, 

rante  patrono  ad  civitatem  venire  ex  either  against  the  will  or  without  the 

beneficio  principis  festinavit,  facie-  knowledge  of  his  patron,  had  managed 

bat  vivum  quidem  civem  Romanum,  to  obtain  Boman  citizenship  by  favour 

Latinum  autem  morientem.      Sed  of  the  emperor,  he  was  regarded  as  a 

nostra  constitutione  propter  hujus-  Boman  citizen  during  his  life,  but  at 

modi  condicionum  vices  et  alias  dif-  his  death  was  looked  on  as  a  Latin, 

ficultates  cum  ipsis  Latinis  etiam  But  we,  being  dissatisfied  with  the 

legem  Juniam  et  senatusconsultum  difficulties  attending  these  changes  of 

Largianum  et  edictum  divi  Trajani  condition,  have  thought  proper,  by  our 

in  perpetuum  deleri  censuimus,  ut  constitution,   for  ever  to  abolish  the 

omnes  liberti  civitate  Bomana  fru-  LatirU,  and  with  them  the  lex  Junia, 

antur,  et  mirabili  modo  quibusdam  the  senatusconsultum  Largianum,  and 

adjectionibus    ipsas    vias,    quce    in  the  edict  of  Trajan  ;  so  that  all  freed- 

Latinitatem    ducebant,    ad    civita-  men  whatever  become  citizens  of  Bome. 
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(em    Bomanam   capiendam   trans-    And  we  have  happily  contrived,  by 
posuimus.  some  additional  dispositions,  that  the 

very  modes  used  to  confer  the  freedom 
of  Latins  have  now  become  modes  of 
conferring  Boman  citizenship. 

Gai.  ilL  56-58,  63-65,  71-73 ;  C.  vlL  6. 

Dediticii  and  Latini  Juniani.     See  Bk.  i.  Tit.  5.  3  and  note. 
Senatti8c07i8ulto    Largiano,      This  senatusconsultum  was 

Iassed  in  the  time  of  Claudius  (a.d.  42),  and  in  the  consulate  of 
lUpus  and  Largus.  (Gai.  iii.  63-67.)  As  we  might  infer  from  the 
text,  the  rights  of  the  children  of  the  patron  to  the  succession  of  a 
Latinus  Junianus  remained  if  they  were  disinherited  in  any- 
other  way  than  by  name. 

By  the  edict  of  Trajan  the  rights  of  the  patron  were,  in  the  case 
mentioned  in  the  text,  restored  at  the  deatn  of  a  Latinus  exactly 
as  if  the  Latinus  had  never  become  a  citizen  by  imperial  rescript. 
<Gai.  iii.  72.) 


Tit.  VIII.     DE  ADSIGNATIONE  LIBERTORUM. 

In  summa,  quod  ad  hona  liher-  Finally,  with  regard  to  the  goods 

tormn,  admonendi  sumns,  senatum  of  freedmen,  we  must  remember  that 

censuisse,  ut  quamvis  ad  omnes  pa-  the  senate  has  enacted,  that  although 

troni  liberos,  qui   ejusdem   gradus  the  goods  of  freedmen  belong  equally 

sint,  tequaliter  bona  libertorum  per-  to  aU  the  children  of  the  patron  who 

tineant,  tamen  liceret  parenti  imi  are  in  the  same  degree,  yet  an  ascend- 

•ex  liberis    adsignare    Hoertum,    ut  ant  may  assign  a  f reedman  to  any  one 

post  mortem  ejus  solus  is  patronus  of  his  children,  so  that,  after  the  death 

habeatur,  qui  adsignatus  est,  et  ce-  of  the  ascendant,  the  child,  to  whom 

teri  liberi,  qui  ipsi  quoque  ad  eadem  the  freedman  was  assigned,  is  alone 

bona,  nulla  adsignatione  interveni-  considered  as  his  patron,  and  the  other 

«nte,    pariter    admitterentur,    nihil  children,  who  would  have  been  equally 

juris  in  his  bonis  habeant.     Sed  ita  admitted  had  there  been  no  assign- 

demum  pristinum  jus  recipiimt,  si  ment,   are    wholly  excluded.    But  if 

is,  cui  adsignatus    est,    decesserit,  the  child  to  whom  the  assignment  has 

nullis  liberis  relictis.  been  made  dies    without  issue  they 

regam  their  former  right 

D.  zxxviii.  4.  L  pr. 

The  senate  enacted  this  by  the  consultum  mentioned  in 
paragr.  3. 

1.  Neo  tantum  libertum,  sed  1.  Not  only  a  freedman,  but  a 
etiam  libertam,  et  non  tantum  filio  freedwoman  may  be  assigned,  and  not 
nepotive,  sed  etiam  filiss  neptive  ad-  only  to  a  son  or  grandson,  but  to  a 
signare  permittitur.  daughter  or  granddaughter. 

D.  xxxviii.  4.  1.  pr.,  and  4.  3.  1,  2. 

But  it  was  necessary  that  the  child  or  grandchild  should  be 
in  the  power  of  the  patron. 

2.  Datur  autem  hno  ^dsignandi  2.^  The  power  of  assigning  freed 
faoultas  ei,  qui  duos  pluresve  Uberos  persons  is  given  to  him  who  has  two 
in  potestate  habebit,  ut  eis,  quos  in    or  more  chudren  in  his  power,  and  it 
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potestate  habet,  adsignare  ei  liber-  is  to  children  in  his  power  that  a  la- 
tum liber tamve  Hceat.  Unde  qus-  ther  may  assign  a  freedman  or  freed- 
rebatur,  si  eum,  cui  adsignaverit,  woman.  Hence  the  question  arose, 
postea  emancipaverit,  num  evanes-  supposing  a  father  assigned  a  freed- 
cat  adsignatio  ?  Sed  placuit,  evan-  man  to  his  son,  and  afterwards  eman- 
escere,  quod  et  Juliano  et  aliis  cipated  that  son,  whether  the  assign- 
plerisqu  evisiun  est.  ment  would  be  destroyed.    It  has  been 

determined  that  it  is  destroyed ;  such 
was  the  opinion  of  Julian  and  of  most 
others. 

D.  xxxviii.  4.  1.  pr. 

The  senatusconsultum  did  not  allow  the  patron  to  give  the 
freedman  new  heirs,  but  only  to  give  a  preference  to  particular 
heirs.  If  the  children  passed  out  of  the  power  of  the  patron,  they 
would  cease  to  be  heirs  of  the  freedman. 

3.  Nee  interest,  testamento  quis  3.  It  makes  no  difference,  whether 

adsignet  an  sine  testamento  :  sed  the  assignment  of  a  freedman  be  made 
etiam  quibuscumque  verbis  hoc  pa-  by  testament,  or  without  a  testament, 
tronis  permittitur  facere  ex  ipso  And  patrons  may  make  it  in  any  terms 
senatusconsulto,  quod  Claudianis  whatever,  by  \'irtue  of  a  senatv^consui- 
temporibus  factum  est  Suillo  Bufo  turn  passed  in  the  time  of  Claudius,  in 
et  Ostorio  Scapula  consuUbus.  the  consulship  of  Suillus  Bufus  and 

Ostorius  Scapula. 
D.  xxxviii  4.  1.  pr.  and  3. 

The  date  of  this  senatuaconsxdtvLin  is  given  as  a.d.  45. 

Just  as  any  expression  of  the  wishes  of  a  patron  suflSced  to 
make  an  assignment,  so  any  expression  of  a  contrary  wish  suflSced 
to  revoke  it.  (D.  xxxviii  4.  1.  4.)  The  mere  disinheriting  of  a 
child  did  not  revoke  a  previoas  assignment.     (D.  xxxviii.  4. 1.  6.) 

Tit.  IX.    DE  BONORUM  POSSESSIOXIBUS. 

Jus  bonorum  possessionis  intro-  The  system  of  6onorwmjjOMe«*/o7i€S 
ductum  est  a  praetore  emendandi  was  introduced  by  the  praetors  as  an 
veteris  juris  gratia.  Nee  solum  in  amendment  of  the  ancient  law,  this 
intestatorum  hereditatibus  vetus  jus  amendment  being  made  with  regard  to 
€0  modo  prffitor  emendavit,  sicut  the  inheritances  not  only  of  intestates, 
supra  dictum  est,  sed  in  eonun  quo-  as  we  have  said  above,  but  of  those 
que,  qui,  testamento  facto,  decess-  also  who  die  after  making  a  testament, 
erint.  Nam  si  alienus  postumus  For  if  a  posthumous  stranger  was  in- 
heres fuerit  institutus,  quamvis  her-  stituted  heir,  although  he  could  not 
editatem  jure  civili  adire  non  pot-  enter  upon  the  inheritance  by  the  civil 
erat,  cum  institutio  non  valebat,  law,  inasmuch  as  his  institution  would 
honorario  tamen  jure  bonorum  pos-  not  be  valid,  yet  by  the  praetorian  law 
sessor  efficiebatur,  videUcet  cum  a  he  might  be  made  the  possessor  of  the 
preetore  suljuvabatur :  sed  hie  e  goods,  because  he  received  the  assist- 
nostra  eonstitutione  hodie  recte  he-  ance  of  the  praetor.  But  such  a  person 
res  instituitur,  quasi  et  jure  civili  may  now,  by  our  constitution,  be  le- 
non  incognitus.  gaily  instituted  heir  as  being  not  un- 
recognised even  by  the  civil  law. 

Gai.  ii.  242 ;  D.  i.  1.  71 ;  D.  xxxviii  6. 1.  pr. 
The  ju8  civile  knew  of  no  other  mode  of  succession  than  that  of 
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those  who  were  strictly  heredes.  The  praetor  introduced  a  new 
mode,  that  by  giving  possession  of  the  ggods.  This  was,  in  its  ori- 
gin, merely  the  placmg  of  the  person  best  entitled  in  at  least  tempo- 
rary possession  of  the  nereditds  incase  this  possession  was  disputed; 
and  then  the  praetor,  being  thus  called  on  to  admit  to  the  possession^ 
in  process  of  time  regulated  this  admission  by  the  feeling  of  natural 
justice  which  it  was  part  of  his  province  to  entertain,  and  admitted, 
in  many  cases,  those  whose  blood  gave  a  claim,  in  preference  to 
those  whom  the  course  of  the  civil  law  marked  out.  He  did  not, 
indeed,  admit  any  one  whom  the  law  expressly  rejected  ;  for  the 
praetor  could  not  openly  violate  the  law ;  but  when  the  law  was 
silent,  the  praetor  took  advantage  of  this  silence  to  admit  persons 
whom  the  law  passed  over.  (D.  xxxvii.  1. 12. 1.)  He  never  gave 
the  dominium  Qwirita/riv/m  in  any  of  the  goods  of  the  inheritance, 
but  onlv  the  dcyrainiv/m  honitariv/m  (see  Introd.  sec.  62),  Le.  he 
made  all  that  constituted  the  inheritance  a  part  of  the  goods  ('  in 
bonis ')  of  the  person  to  whom  he  gave  the  possession,  and  then 
usucapion  gave  this  person  the  legal  ownership. 

The  constitution  referred  to  in  the  text  is  not  in  the  Code  we 
now  have. 

1.  Aliquemdo  tamen  neque  einen-  1.  Jbut  the  prntor  sometimes  be- 
dandi  neque  impugnandi  veteris  stows  the  possession  of  goods  with  a 
juris,  sed  magis  connrmandi  gratia  wish  not  to  amend  or  impugn  the  old 
pollicetur  bonorum  possessionem,  law,  but  to  confirm  it ;  for  he  also 
Nam  illis  quoque,  qui  recte  feusto  gives  possession  secundwm  tahulas  to 
testamento  heredes  instituti  sunt,  those  who  are  appointed  heirs  by  regu- 
dat  seoundimi  tabulas  bonorum  pos-  lar  testament.  He  also  caJls  sui  heredes 
sessionem :  item  ab  intestato  suos  and  agnaii  to  the  possession  of  the 
heredes  et  adgnatos  ad  bonorum  pos-  goods  of  intestates,  and  yet  the  inherit- 
sessionem  vocat :  sed  etremota  quo-  ance  would  be  theirs  by  the  civil  law, 
que  bonorum  possessione,  ad  eos  even  if  the  praetor  did  not  give  the 
hereditas  pertinet  jure  civili.  possession  of  the  goods. 

Gai.  iii  34 ;  D.  xxxvii.  1.  6.  1. 

The  person  to  whom  the  praetor  gave  the  bonorwm  possessio 
could  make  use  of  the  interdict  (see  Introd.  sec.  107)  beginning 
with  the  words  *  Qworum  honorwm ' ;  and  as  this  was  the  readiest 
way  of  procuring  the  praetor's  aid  in  being  placed  in  possession,  the 
heir  might  be  glad  to  adopt  it,  though  the  possessio  bonorum  did 
not  give  him,  as  it  did  others,  a  title  to  succeed,  which  he  would 
not  otherwise  have  had. 

In  cases  provided  for  by  the  edict  the  praetor  gave  possession 
in  the  exercise  of  his  executive  authority  (possessio  edictalis).  If 
there  were  special  circumstances  in  the  case,the  praetor  would, after 
hearing  opponents,  give  a  special  possession  (possessio  decretalis) 
which  was  not  always  protected  by  the  interdict  Quorum,  bonorumy 
but  might  be  protected  only  by  an  interdict  forbidding  forcible 
eviction.     (D.  xxxvii.  9.  1.  14 ;  xxxvii.  1.  3.  8  ;  xliii.  4.) 

2.  Quos  autem  prsstor  solus  vocat  2.  But  those  whom  the  praetor  alone 
ad  hereditatem,  heredes  quidem  ipso  caJls  to  an  inheritance,  do  not  in  law 
jure  non  fiunt  (nam  praetor  heredem    become  heirs,  inasmuch  as  the  prsetor 
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facere  non  potest :  per  legem  enim  cazmot  make  an  heir,  for  heirs  are 
tantum  vel  similem  juris  constitu-  made  only  bj  a  law,  or  bj  what  has 
tionem  heredes  fitint,  veluti  per  the  effect  of  a  law,  as  a  senatusconsul' 
senatusconsultum  et  constitutiones    turn  or  an  imperial  constitution.    But 

Erincipales) :  sed  cum  eis  prsetor  dat  when  the  prsetor  gives  any  persons  the 
onorum  possessionem,  loco  here-  possession  of  goods,  they  stand  in  the 
dum  constituuntur  et  vocantur  bon-  place  of  heirs,  and  are  called  the  pos- 
orum  possessores.  Adhuc  autem  sessors  of  the  goods.  The  prsetor  has 
et  alios  complures  gradus  pretor  also  devised  many  other  orders  of  per- 
f ecit  in  bonorum  possessionibus  dan-  sons  to  whom  the  possession  of  goods 
dis,  d\mi  id  agebat,  ne  quis  sine  may  be  granted,  from  a  wish  to  insure 
successore  moriatur :  nam  angustis-  that  no  man  should  die  without  a  sue- 
simis  finibus  oonstitutum  per  legem  cessor.  In  short,  the  right  of  succeed- 
duodecim  tabularum  jus  percipien-  ing  to  inheritances,  which  was  confined 
darum  hereditatum  prsetor  ex  bono  within  very  narrow  limits  by  the  law 
et  aequo  dilatavit.  of  the  Twelve  Tables,  has  been  ex- 

tended by  the  prsetor  in  conformity  to 
the  principles  of  justice  and  equity. 
Gai.  iii.  18,  25,  32,  33. 

3.  Sunt  autem  bonorum  posses-  •^.  The  testamentary  possessions  of 
siones  ex  testamento  quidem  hse.  goods  are  these.  First,  that  which  is 
Prima,  quae  preteritis  liberis  datur  given  to  children  passed  over  in  the 
vocaturque  contra  tabulas.  Secunda,  testament ;  this  is  ccdled  contra  tabu- 
quam  omnibus  jure  scriptis  heredi-  las.  Secondlv,  that  which  the  prsetor 
bus  prsetor  pollicetur  ideoque  voca-  promises  to  all  those  legally  instituted 
tur  secundum  tabulas.  Et  cum  de  heirs,  and  is  therefore  called  possessio 
testamentis  prius  locutus  est,  ad  in-  tecundumtahulas.  After  having  spoken 
testates  transitum  fecit.  Et  primo  of  testaments,  he  passes  on  to  intes- 
loco  suis  heredibus  et  his,  qui  ex  tacies :  and  first  he  gives  the  possession 
edicto  prsetoris  suis  connumerantur,  of  goods,  caJled  unde  liberi,  to  the  8ui 
dat  bonorum  possessionem,  quse  vo-  heredes,  or  to  those  who  by  the  prse- 
catur  unde  liberi.  Secundo  legiti-  torian  edict  are  numbered  among  the 
mis  heredibus:  tertio  decem  per-  «ut  trades;  secondly,  to  the  legal  heirs; 
sonis,  quas  extraneo  manumissori  thirdly,  to  the  ten  persons  who  were 
prseferebat  (sunt  autem  decem  per-  preferred  to  a  patron,  if  a  stranger ; 
sense  hse :  pater,  mater,  avus,  avia,  and  these  ten  persons  were,  a  father ; 
tarn  patemi  quam  matemi,  item  a  mother ;  a  grandfather  or  grand- 
filius,  filia,  nepos,  neptis,  tam  ex  mother,  paternal  or  maternal ;  a  son  ; 
filio  quEon  ex  fiUa,  frater,  soror,  sive  a  daughter  ;  a  grandson  or  grand- 
consanguinci  sive  uterini) :  quarto  daughter,  as  well  by  a  daughter  as  by 
cognatis  proximis  :  quinto  tum  quem  a  son  ;  a  brother  or  sister,  either  by 
ex  familia:  sexto  patrono  et  patronse  the  father  or  uterine.  Then,  fourthly, 
liberisque  eorum  et  parentibus :  sep-  he  gives  the  possession  of  goods  to  the 
timo  viro  et  uxori :  octavo  cognatis  nearest  cognati ;  fifthly,  *  tum  quem  ex 
manumissoris.  fam^Uia,*  to  the  nearest  member  of  the 

family  of  the  patron ;  sixthly,  to  the 
patron  or  patroness,  and  to  their  chil- 
dren and  ascendants ;  seventhly,  to  a 
husband  and  wife  ;  eighthly,  to  the 
cognati  of  the  manumittor. 

Gai.  iii.  26-30 ;  D.  xxxviii.  6.  1.  pr.  and  1. 

The  various  kinds  of  possessions  of  goods  may  be  divided  accord- 
ing as  they  were  testamentary  (ex  teatdmento)  or  ab  intestato. 
Under  the  first  head  come  the  two  kinds  called  contra  taimLaa  and 
secundum  tabulas. 

1.  The  possessio  contra  tabulas  was  given,  as  it  is  said  in 
the  text,  to  children  passed  over  in  the  testament.     It  was  also 
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given,  as  we  have  seen,  to  a  patron  passed  over.  (Tit.  7. 1.)  It 
was  not  given  against  the  testament  of  women,  as  they  had  no 
8ui  heredes.     (D.  xxxvii.  4.  4.  2.) 

2.  The  possessio  secundum  tabulae  was  given  not  only  when 
the  testament  was  in  due  form  and  valid,  but  also  when  it  would 
have  had  no  effect  according  to  the  civil  law.  The  praetor  gave 
the  possession  though  the  testament  was  defective  in  form,  as,  for 
instance,  if  it  contained  no  familice  mancipatio  or  nuncupation. 
(Ulp.  Reg.  28.  6.  See  Bk.  ii.  Tit.  17.  6.)  The  prsetor,  again,  only 
required  that  the  testator  should  have  been  capable  of  making  a 
testament  at  the  time  he  made  it  and  at  his  death,  without  regard 
to  the  intermediate  time.  (See  Bk.  iL  Tit.  10. 6  note  ;  D.  xxxvii.  11. 
1.  8.)  He  permitted  the  institution  of  the  posthumous  child  of  a 
stranger  (see  Bk.  ii.  Tit.  20.  26),  and  would,  in  cases  where  a  gift 
was  conditional,  place  the  heir  or  legatee  in  possession  of  the  goods 
while  the  condition  was  pending,  and  remove  him  if  the  condition 
was  not  fulfilled.     (D.  xxxvii.  11.  5.  6.) 

The  possessio  secundti/m  tabulas  was  not  given  until  after  that 
contra  tabulas,  that  is,  not  until  it  was  ascertained  that  there 
were  no  children  passed  over,  or  that  they  had  made  no  claim 
within  the  time  fixed  by  law.     (D.  xxxvii.  11.  2.  pr.) 

If  there  was  no  testament,  the  praetor  gave  the  possession  under 
one  of  the  following  heads:  Unde  liberi — Unde  legitimi — Unde 
decern  persons — Unde  cognati — Turn  quern  ex  familia — Unde 
liberi  patroni  patronceque  et  parentes  eorum — Unde  vir  et  uxor 
— Uvde  cognati  manumissoris.    (Ulp.  Reg.  xxviii.  7.) 

These  are  given  in  the  text  in  the  order  in  which  they  occurred 
in  the  edict ;  and  those  beginning  with  unde  are  in  that  form,  by 
A  contraction  for  ea  pars  edicti  unde  liberi  vocantur,  unde  legi- 
timi vocantur,  &c. 

Four  only  have  reference  to  the  succession  of  persons  of  free 
birth :  Unde  liberi,  unde  legitimiy  unde  cognati,  unde  vir  et  uxor. 
The  other  four  are  only  applicable  to  freedmen. 
•  .1.  The  possessio  unde  liberi  was  given  to  the  swi  heredes  and 
those  called  with  them,  in  case  there  was  no  testament,  or  one 
wholly  inoperative.  If  there  was  a  testament  not  allowed  to 
operate,  the  possessio  would  be  that  contra  tabulas. 

2.  That  unde  legitimi  was  given  to  all  those  who  would  be  the 
heirs  of  the  deceased  by  law,  that  is,  to  those  summoned  to  the 
succession  by  the  law  of  the  Twelve  Tables,  and  those  placed  in 
the  same  rank  by  subsequent  legislation.  This  part  of  the  edict 
ran  thus : — Twm  quern  ei  heredem  esse  oporteret,  si  intestatus 
mortuus  esset.  (D.  xxxviii.  7.1.)  It  included  the  sui  heredes,  if 
they  did  not  apply  for,  or  even  if  they  had  refused,  the  j^ossessio 
unde  liberi,  the  agnati,  those  placed  by  the  constitutioivs  in  the 
rank  of  agnati,  the  mother  under  the  senatusconsultum  TertuU 
iianum,  the  children  under  the  senatusconsultum  Orphitianum, 
and  the  patron  and  his  children  as  the  heredes  legitimi  of  their 
libertws. 
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3.  That  unde  decern  personce  was  given  to  the  ten  persons  men- 
tioned in  the  text  in  preference  to  a  stranger  who  might  have 
emancipated  a  free  person,  after  having  acquired  him  in  mancipio 
for  the  purpose  of  the  fictitious  sale  necessary  to  emancipation. 
This  emancipation  made  the  emancipator  the  patron,  and  gave 
him  rights  of  succession,  which  the  praetor  postponed  by  the  edict. 

4.  The  possessio  unde  cognati  created  a  new  class  of  persons 
interested  in  the  succession  by  ties  of  blood  which  gave  no  claim 
except  under  the  edict.  The  sui  heredes  and  legitimiy  if  they  had 
omitted  to  come  in  under  the  previous  parts  of  the  edict,  might 
<jome  in  as  cognati. 

5.  The  possessio  tv/m,  quern  exfa/milia  was  given  to  the  nearest 
member  of  the  family  oi  the  patron  (Ulp.  Reg.  28.  7)  in  default 
of  the  sui  heredes  taking  under  the  unde  liberi,  or  of  the  patron 
or  his  children  taking  under  the  unde  legitinii.  The  words 
seem  to  be  an  abridgment  of  part  of  the  edict,  *  turn  quern  ex 
familia  patroni proximum  oportebit  vocabo '.  For  the  first  two 
words  is  read  spmetimes  tanquam,  and  this  reading,  which  derives 
some  support  from  the  paraphrase  of  Theophilus,  is  adopted  by 
Huschke  ;  but  turn  quern  seems  most  in  keeping  with  the  usual 
phraseology  of  the  edict.     (D.  xxxviii.  7.  1.) 

6.  The  possessio  unde  liberi  patroni  patronceque  et  pa/rentes 
eoTum  was  given  to  the  descendants  of  the  patron,  whether  they 
had  been  in  the  power  of  the  patron  or  not,  and  to  the  ascendants, 
whether  the  patron  had  been  m  their  power  or  not — thus  going  a 
step  beyond  the  last-mentioned  possession,  which  was  only  given 
to  a  person  in  the  family  of  the  patron.  This  is  as  probable  an 
account  as  any  of  the  use  of  this  and  the  last  possessio ;  but  so 
little  is  known  respecting  them,  that  we  cannot  be  certain  how 
they  were  applied. 

7.  The  possessio  unde  vir  et  uxor  gave  husband  and  wife 
reciprocal  rights  of  succession.  The  only  mode  in  which  one 
maiTied  person  succeeded  by  the  jus  civile  to  the  goods  of  another 
was  when  the  wife  passed  into  the  power  of  her  husband  by  in 
raanum  conventio,  for  she  then  succeeded  as  his  daughter.  (Gai. 
iii.  8.)     The  husband  and  wife  succeeded  in  default  of  cognati. 

8.  The  possessio  unde  cognati  manumissoris  was  given  to  all 
tlie  blood  relations  of  the  patron.  In  the  possession  given  exclu- 
fsively  with  reference  to  the  goods  of  freedmen,  it  was  the  same  as 
with  those  given  alike  of  the  goods  of  free  persons  and  of  freed- 
men ;  any  one  who  might  have  applied  for  an  earlier  possession 
might,  if  he  failed  to  do  so,  apply  for  a  later  possession,  in  the 
terms  of  which  he  was  included.  Thus  the  quern  proximum 
might  apply  as  for  the  possessio  unde  liberi  patroni,  &c,,  and 
both  he  and  one  of  the  liberi  patroni  might  have  applied  for 
that  U7ide  cognati  manumissoris. 

If  there  was  no  one  to  whom  possession  of  goods  could  be 
given,  the  right  to  the  goods  devolved  to  the  people,  and,  in  the 
times  of  the  later  emperors,  to  the  Jiscus.     (Si  nemo  sit,  ad  quem 

X  2 
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honoriiin  possessio  pertinere  possit,  aut  sit  quiderri,  aedjua  snv/m 
omiserit,  populo  bona  deferuntv/r  ex  lege  Julia  caducaria.) 
(Ulp.  Reg.  28.  7.) 

4.  Sed  eas  quidem  prsetoria  in-  4.  Such  are  the  possessions  of  goods 
duxit  jurisdictio.  Nobis  tamen  nihil  introduced  by  the  pwetgr's  authority, 
incuriosum  pr»terniissum  est,  sed  We  ourselves,  who  have  passed  over 
nostris  constitutionibus  omnia  cor-  nothing  negligently,  but  have  wished 
rigentes,  contra  tabulas  quidem  et  to  amend  everything,  by  Our  constitu- 
secundum  tabulas  bonorum  pos-  tions  have  admitted  as  indispensably  ne- 
sessiones  admisimus  utpote  neces-  cessary  the  possessions  of  goods  contra 
sarias  constitutas,  nee  non  ab  intes-  tabulas  amd  secundum  tabula^j  and  also 
tato  unde  liberi  et  unde  legitimi  the  possessions  abintestatOjCs^ledunde 
bonorum  possessiones.  Quse  autem  liberi  and  unde  legitimi ;  but  with  a 
in  prsetoris  edisto  quinto  loco  posita  kind  intention,  and  in  a  few  words,  we 
fuerat,  id  est  unde  decem  personas,  have  shown  that  the  possession  csdled 
earn  pio  proposito  et  compendioso  unde  decem  personx,  which  held  the 
sermone  supervacuam  ostendimus :  fifth  place  in  the  prastor's  edict,  is 
cum  enim  pnefata  bonorum  pos-  superfluous ;  for  ten  kinds  of  persons 
sessio  decem  personas  prasponebat  were  therein  preferred  to  a  patron  if  a 
extraneo  manumissori,  nostra  con-  stranger  ;  but  by  our  constitution  on 
stitutio,  quam  de  emancipatione  the  subject  of  the  emancipation  of 
liberorum  fecimus,  onmibus  paren-  children,  parents  themselves  are  the 
tibus  eisdemque  manumissoribus  manumittors  of  their  children,  as  if 
contracta  fiducia  manumissionem  under  a  fiduciary  contract,  so  that  this 
facere  dedit,  ut  ipsa  manumissio  privilege  belongs  necessarily  to  the 
eorum  hoc  in  se  habeat  privilegium  manumission  they  go  through,  and  the 
et  supervaoua  fiat  prsdicta  bon-  ipossession  unde  aecem  personie  is  now 
orum  possessio.  Sublata  igitur  prse-  useless.  We  have  suppressed  it  there- 
fata  quinta  bonorum  possessione,  in  fore,  and,  putting  the  sixth  in  ita 
gradum  ejus  sextam  antea  bonorum  place,  have  now  made  that  the  fifth, 
possessionem  reduximus  et  quintam  by  which  the  pnetor  gives  the  succes- 
fecimus,  quam  praetor  proximis  cog-  sion  to  the  nearest  cognati. 

natis  pollicetur. 

C.  viii.  49.  6. 
See  Tit.  2.  8. 

5.  Cumque  antea  septimo  loco  5.  As  to  the  possession  turn  quern 
fuerat  bonorum  possessio  tum  quem  ex  familia^  formerly  in  the  seventh 
ex  familia  et  octavo  unde  liberi  pa-  place,  and  the  possession  unde  liberi 
troni  patronseque  et  parentes  eorum,  patroni  patronasque  et  parentes  eorum, 
utramque  per  constitutionem  nos-  in  the  eighth,  we  have  now  annulled 
tram  quam  de  jure  patronatus  feci-  them  both  by  our  constitution  con- 
mus,  penitus  vacuavimus :  cum  enim  ceming  the  right  of  patronage.  For. 
ad  similitudinem  successionis  in-  having  made  the  successions  of  liber- 
genuorum  libertinorum  successiones  tini  like  those  of  ingenui,  except  that 
posuimus,  quas  usque  ad  quintiun  we  have  limited  the  former  to  the 
tantummodo  gradmn  coartavimus,  fifth  degree,  so  that  there  may  still 
ut  sit  aliqua  inter  ingenuos  et  libertos  remain  some  difference  between  them, 
differentia,  sufficiunt  eis  tam  contra  we  think  that  the  possessions  contra 
tabulas  bononmi  possessio  quam  tabulas,  unde  legitimi,  andunde  cognati 
unde  legitimi  et  unde  cognati,  ex  may  suffice  for  claimants  to  vindicate 
quibus  possint  sua  jura  vindicare,  their  rights  ;  all  the  subtle  and  intricate 
omni  scrupulositate  et  inextricabili  niceties  of  those  two  kinds  of  posses- 
errore  duarum  istarum  bonorum  sions,  turn  quem  ex  familia  and  unde 
possessionum  resoluta.  patroni^  being  done  away  with. 

The  possession  turn  quem  ex  familia  is  here  said  to  be  in  the 
seventh  place,  because  it  was  in  the  fifth  place  of  iYiQ  possessiones 
regarding  intestacies,  and  the  two  possessiones  regarding  testa- 
mentary successions  came  before. 
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6.  Aliam  vero  bononim  posses-  6.  The  other  possession  of  eoods, 
sionem,  quse  unde  vir  et  uxor  appel-  called  unde  vir  et  uxor^  which  held  the 
latur  et  nono  loco  inter  veteres  oon-  ninth  place  among  the  ancient  posses- 
onun  possessiones  posita  fuerat,  et  sions,  we  have  preserved  in  full  force, 
in  suo  vigore  servavimus  et  altiore  and  have  given  it  a  higher  place, 
loco,  id  est  sexto,  earn  posuimus,  namely,  the  sixth.  The  tenth  of  the 
decima  veten  bonorum  possessione,  ancient  possessions,  called  UTide  cog* 
qrue  erat  unde  cognati  manumis-  nati  manumissariSy  has  been  de- 
soris,  propter  causas  enarratas  mer-  servedly  abolished  for  reasons  already 
ito  sublata :  ut  sex  tantummodo  given  ;  and  there  now,  therefore,  re- 
bonorum  possessiones  ordinariee  main  in  force  only  six  ordinary  posses- 
permaneant  suo  vigore  poUentes.  sions  of  goods. 

7.  Septima  eas  secuta,  quam  7.  To  these  a  seventh  possession 
optima  ratione  preetores  introdux-  has  been  added,  which  the  prsetors 
erunt.  Novissime  enim  promittitur  have  most  properly  introduced.  For 
edicto  his  etiam  bonorum  possessio,  by  the  last  disposition  of  the  edict, 
quibus  ut  detur,  lege  vel  senatus-  possession  of  goods  is  promised  to  all 
consulto  vel  constitutione  compre-  those  to  whom  it  is  given  by  any 
hensum  est,  quam  neque  bonorum  law,  senatuscontultum,  or  constitu- 
possessionibus,  quse  ab  intestato  tion.  The  praetor  has  not  positively 
veniunt,  neque  eis,  quae  ex  testa-  numbered  this  possession  of  goods 
mento  sunt,  prsetor  stabili  jure  con-  either  with  the  possessions  of  the  goods 
numeravit,  sed  quasi  ultimum  et  of  intestates,  or  of  persons  who  have 
extraordinarium  auxilium,  prout  res  made  a  testament ;  but  has  given  it, 
exigit,  accommodavit  scilicet  his,  qui  according  to  the  exigence  of  the  case, 
ex  legibus,  senatusconsultis,  con-  as  the  last  and  extraordinary  resource 
stitutionibus  principum  ex  novo  of  those  who  are  called  to  the  succes- 
jure  vel  ex  testamento  vel  ab  in-  sions  of  intestates,  or  under  a  testa- 
testato  veniimt.  ment  whether  by  a  law,  a  senatuscon- 

sultum,  or,  in  later  times,  by  an  im- 
perial constitution. 

D.  xxxviiL  14. 

The  difference  between  the  possessio  quibvsutdetv/r,  lege  vel 
eenaticscoTisulto  vel  constitutione  comprehensum  est^  or,  as  it  was 
sometimes  called,  the  possessio  turn  quibus  ex  legihus  (Theoph. 
Paraphr.)y  and  the  possessio  unde  legitimi,  was,  that  the  first  was 
given  when  the  law,  &c.,  expressly  declared  that  the  possession  of 

foods  was  to  be  given ;  the  latter  when  the  law,  &c.,  gave  the 
ereditaSy  and  the  praetor  gave  the  possessio.  It  was,  for  instance, 
by  means  of  the  possession  uti  ex  legibv^,  that  the  patron  took 
concurrently  with  the  children  of  the  libertus,  by  virtue  of  the 
lex  Papia  Poppcea, 

8.  Cum  igitur  plures  species  sue-  8.  As  the  pnetor  thus  introduced 
cessionum  prtetor  introduxisset  eas-  and  arranged  in  order  manv  kinds  of 
que  per  ordinem  disposuisset  et  in  successions,  ajid  as  in  eacn  rank  of 
imaquaque  specie  successionis  ssepe  succession  persons  in  different  degrees 
plures  extent  dispari  gradu  personse :  of  relationship  might  often  be  found, 
ne  eictiones  creditorum  differrentur,  therefore  in  order  on  the  one  hand 
sedhaberent,  quos  convenirent,  et  ne  that  the  actions  of  creditors  might  not 
facile  in  possessionem  bonorum  de-  be  delayed,  but  there  might  be  a 
functi  mitterentur  et  eo  modo  sibi  proper  person  against  whom  to  bring 
consulerent,  ideo  petendae  bonorum  them,  and  on  the  other  hand  that  the 
possessioni  certum  tempus  prsefini-  creditors  might  not  possess  themselves 
vit.  Liberis  itaque  et  parentibus  of  the  effects  of  the  deceased  too  easily, 
tam  naturahbus  quam  adoptivis  in  and  consult  solelytheir  own  advantage, 
petenda  bonorum  possessione  anni  the  prsetor  fixed  a  certain  time  within 
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spatium,    ceteris    centum    dierum    which  the  possession  of  the  goods  wa» 
dedit.  to  be  demanded.    To  ascenaants  and 

children,  whether  natural  or  adoptive, 
he  allowed  one  year,  within  which 
they  must  ask  for  possession.  To  all 
other  persons  he  allowed  a  hundred 
days. 

D.  zxzviii.  9.  1.  pr.  and  12. 

The  species  successionum  correspond  to  the  different  pos^ 

sessiones. 

9.  Et  si  intra  hoc  tempus  aliquis  9.  And  if  any  person  does  not  claim 
bonorum  possessionem  non  petierit,  possession  within  the  time  limited,  tho 
ejusdem  gradus  personis  adcresoit :  possession  accrues  to  those  in  the  same 
Tel  si  nemo  ex  eo  sit,  deinceps  cet-  degree  with  himself ;  and  if  there  are 
eris  proinde  bonorum  possessionem  none  of  that  degree,  the  prsetor,  by  the 
ex  successorio  edicto  pollicetur,  ac  successory  edict,  gives  the  possession 
si  is,  qui  prsecedebat,  ex  eo  numero  to  the  succeeding  degrees,  exactly  as 
non  esset.  Sed  si  quis  ita  delateun  if  he  who  preceded  had  not  been  in  the 
sibi  bonorum  possessionem  repudi-  degree  in  which  he  was.  But  if  a  man 
averit,  non  quousque  tempus  bon-  refuses  the  possession  of  goods  when  it 
orum  possessioni  praafinitum  excess-  is  thus  offered  to  him,  there  is  no  ne- 
erit,  expectatur,  sed  statim  ceteri  ex  cessity  to  wait  until  the  time  limited  is 
eodem  edicto  admittuntur.  In  pe-  expired,  but  the  others  in  succession 
tenda  autem  bonorum  possessione  are  instantly  admitted  under  the  same 
dies  utiles  singuH  considerantur.  edict.     In  reckoning  the  time  allowed 

for  apphcations  for  the  possession  of 
goods,  only  those  days  which  are  utiles 
are  counted. 

D.  xxxviL  1.  3.  9 ;  D.  xxxvii.  1.  4.  5 ;  D.  xxxviii.  9.  1.  6,  8,  10 ;  D.  xxxviii^ 

15.2. 

10.  Sed  bene  anteriores  principes  10.  Former  emperors  have  wisely 
et  huic  causae  providerunt,  ne  quis  provided  that  no  person  need  trouble 
pro  petendo  bonorum  possessiones  himself  as  to  the  possession  of  goods 
curet,  sed,  quocumque  modo  si  ad-  in  the  way  of  making  an  express  de- 
mittentis  eam  indicium,  intra  statuta  mand  ;  for  if  he  has  in  any  manner 
tfiunen  tempora,  ostenderit,  plenum  signified  within  the  appointed  time 
habeat  earum  beneficium.  his  wish  to  accept  the  possession,  ho 

shall  enjoy  the  full  benefit  of  the  pos- 
session  he  can  claim. 

C.  vi.  9.  8,  9. 

Only  those  dies  were  considered  utiles  which  were  subsequent 
to  the  person  entitled  to  the  possession  being  aware  of,  and  capable 
of  claiming,  his  right,  and  which  were  not  days  on  which  magis- 
trates did  not  transact  business  (dies  nefasti).  Demand  of  posses- 
sion was  to  be  made  before  a  magistrate,  that  is,  before  the  praetor 
in  the  city,  and  the  prceses  in  the  province ;  for  the  possession  did 
not  devolve  by  course  of  law,  but  had  to  be  expressly  asked  for 
within  a  prescribed  time.  A  particular  formality  in  the  terms  of 
the  demand  was  held  necessary,  the  applicant  having  to  say  *  da 
mihi  hanc  bonorum  possessionem '  (Theoph.  Paraphr.),  until  a 
constitution  of  the  Emperor  Constantius  (C.  vi.  9.  9)  permitted 
the  application  to  be  made  in  any  terms,  and  before  any  magis- 
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trate,  and  another  constitution  of  the  same  emperor  excused  those 
whom  ignorance  of  what  was  the  proper  cause,  or  whom  absence 
prevented  from  making  an  application.  (C.  vi.  9.  8.)  In  the  time 
of  Justinian  there  was  no  application  before  a  magistrate ;  any  act 
that  manifested  the  wish  to  have  the  possession  was  enougL 

Sometimes  the  possession  of  goods  was  said  to  be  given  sine  re, 
as  opposed  to  cum  re.  (Gai.  iii.  35-38 ;  Ulp.  Reg.  28.  13.)  The 
possession  might  be  claimed,  in  many  cases,  by  persons  who  were 
entitled  to  enter  on  the  inheritance  as  heirs  under  the  civil  law. 
If  these  persons  entered  on  the  inheritance  without  demanding 
possession  of  the  goods,  the  right  to  this  possession  devolved,  at 
the  expiration  of  the  time  in  which  they  might  have  claimed  it, 
to  the  next  class  entitled  to  it.  But  if  the  person  standing  next 
in  the  order  of  praetorian  succession  demanded  the  possession  in 
such  a  case,  he  received  it,  but  only  sine  re,  i.e.  he  was  placed 
in  the  legal  position  of  possessor  of  the  goods,  but  did  not  really 
have  any  share  in  those  goods  which  formed  the  inheritance  of  the 
heir  under  the  civil  law. 


As  we  have  now  finished  the  subject  of  successions  ab  intestato, 
as  treated  of  in  the  Institutes,  and  seen  the  system  prevailing 
when  the  Institutes  were  published,  this  is  the  most  natural  place 
to  notice  briefly  the  complete  change  introduced  by  the  118th  and 
127th  Novels,  which  were  issued  respectively  in  the  years  543  and 
547.  By  this  sweeping  change,  the  difference  between  the  possessio 
bononira  and  the  hereditas,  and  that  between  a/jnati  and  cognati 
(except  in  the  case  of  arrogation),  were  entirely  suppressed,  and 
three  orders  of  succession  were  created  :  the  hrst,  that  of 
descendants ;  the  second,  that  of  ascendants  ;  the  third,  that  of 
collaterals.  (1.)  The  descendants  succeeded,  whether  emancipated 
or  not,  and  whether  adoptive  or  natural,  to  the  exclusion  of  all 
other  relations,  and  without  distinction  of  sex  or  degree.  When 
they  were  in  the  first  degree,  they  shared  the  inheritance  per 
capita ;  when  in  the  second,  they  shared  it  per  stirpes.  (2.)  If 
there  were  no  descendants,  the  succession  belonged  to  the 
ascendants,  except  that,  when  there  were  brothers  or  sisters  of 
the  whole  blood,  the  ascendants  shared  the  inheritance  with  them, 
each  person  who  had  a  claim  to  succeed  taking  an  equal  share. 
When  there  were  several  ascendants,  the  nearest  excluded  the 
more  remote  ;  if  two  or  more  ascendants  of  the  same  degree  were 
not  in  the  same  line,  that  is,  were  partly  in  the  paternal,  partly  in 
the  maternal  line,  then  the  ascendants  of  one  line  took  one  half, 
and  the  ascendants  of  the  other  took  the  other  half,  although 
there  might  be  more  of  the  same  degree  in  one  line  than  in  the 
other.  (3.)  If  there  were  no  ascendants,  then  came,  first,  brothers 
and  sisters  of  the  whole  blood,  then  brothers  and  sisters  of  the 
half-blood,  no  distinction  being  made  between  consanguineiy  -ce, 
and  uterini,  -ce.  The  children  of  a  deceased  brother  or  sister  were 
allowed  to  represent  their  deceased  parent,  and  to  receive  the 
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share  that  parent  wouM  have  received  ;  but  the  grandchildren  of 
a  brother  or  sister  were  not  allowed  to  represent  their  grandfather 
or  crrandmother.  If  there  were  no  brothers  and  sisters,  or  children 
of  brothers  and  sisters,  the  nearest  relation,  in  whatever  degree, 
succeeded ;  if  there  were  several  in  the  same  degree,  they  shared 
the  inheritance  per  capita.  Finally,  it  is  specially  provided  that 
these  reforms  are  to  apply  only  to  those  persons  qui  catholidx 
fidei  sunt. 


Tit.  X.    DE  ADQUISITIONE  PER  ADROGATIONEM. 

Est  et  alterius  generis  per  univer-  There  is  also  another  kind  of  uni- 

sitatem  snccessio,  quae  neque  lege  versal  succession,  introduced  neither 

duodecim  tahularuin  neque  prsetoris  by  the  law  of  the  Twelve  Tables,  nor 

edicto,  sed  eo  jure,  quod  consensu  by  the  edict  of  the  praetor,  but  by  the 

receptum  est,  introducta  est.  law  which  rests  on  general  consent. 

Gai.  iiL  82. 

1.  Ecce  enim  cum  paterfamilias  1.  For  if  the  father  of  a  family 

sese  in  adrogationem  dat,  onmes  res  gives  himself  in  arrogation,  his  pro- 

ejus  corporflJes  et  incorporales  quae-  perty  corporeal  and  incorporeal,  and 

que  ei  debits  sunt,  adrogatori  ante  the  debts  due  to  him,  were  formerly 

quidem  pleno  jure   adquirebantur,  acquired  in  full  ownership  by  the  arro- 

exceptis  his,  qu»  per  capitis  deminu-  gator,  with  the  exception  only  of  those 

tionein  pereunt,  quales  sunt  opera-  things  which  were  lost  by  the  capitis 

rum  obligationes  et  jus  adgnationis.  demijiutio,  as  the  obligation  of  services 

Usus    etenim  et    ususfructus  licet  and  the  rights  of  agnation.     Formerly, 

his  antea    connumerabantur,  atta-  use    and    usufruct    were    numbered 

men  capitis  deminutione  minima  eos  among  these,  but  one  of  our  constitu- 

toUi,  nostra  prohibuit  constitutio.  tions  prevents  their  extinction  by  the 

minima  deminutio, 

Gai.  iii.  83 ;  C.  iii.  33. 16. 

Gains  remarks  that  the  property  of  the  wife  who  passed  in 
Tnanum  viri  was  acquired  by  her  husband  exactly  as  fully  as  that 
of  the  paterfa/milias  was  by  the  person  who  arrogated  him .  Every- 
thing belonging  to  them  passed  to  the  husband  or  arrogator,  except 
only  those  things  which  were  ipso  facto  destroyed  by  the  change 
of  status ;  for  example,. services  which,  as  the  price  of  his  free- 
dom, the  freedman  bound  himself  by  oath  to  render  to  the  patron, 
operarum  obligationes,  were  due  to  him  personally,  and  were  no 
longer  due  if  the  patron  passed  into  the  power  of  another.  The 
ties  of  agnation  were  also  lost  by  the  change  of  status,  as  the 
person  arrogated  passed  out  of  his  civil  family. 


2.  Nunc  autem  nos  eandem  ad- 
quisitionem,  quse  per  adrogationem 
nebat,  coartavimus  ad  similitudinem 
naturaJium  parentum  :  nihil  etenim 
aUud  nisi  tantummodo  ususfructus 
tamnaturalibuspatribusquam  adop- 
tivis  per  filiosfamilias  adquiritur  in 
his  r«bus,  quse  extrinsecus  filiis  ob- 
veniunt,  dominio  eis  integro  servato : 


2.  At  the  present  day  acquisitions 
by  arrogation  are  restrained  within  the 
same  limits  as  acquisitions  by  natural 
parents.  Neither  natural  nor  adoptive 
parents  now  acquire  anything  but  the 
usufruct  of  those  things  which  come 
to  their  children  from  any  extraneous 
source,  the  children  still  retaining  the 
dominium.    But,  if  an  arrogated  son 
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tnortuo  autem  filio  adrogato  inadop-  dies  in  his  adoptive  family,  then  the 

tiva  familia  etiam  dominium    ejus  property  also  will  pass  to  the  arrogator, 

od  adrogatorem  transit,  nisi  super-  provided  there   exist  none  of    those 

3int  alise  persohae,  que  ex  nostra  persons  who,  by  our  constitution,  are 

<:onstitutione    patrem    in  his,  quse  preferred  to  the  father  in  the  succes- 

adquiri  non  possunt,  antecedunt.  sion  of  those  things  whioh  cannot  be 

acquired  by  him. 

The  order  of  succession  fixed  by  later  emperors  and  Justinian 
to  the  goods  of  the  JiliusfaTnilias  coming  to  him  from  his  mother, 
or  as  legacies,  gifts,  &c.,  from  sources  other  than  the  father  (pecu- 
Hum  adventitium,  which  could  not  be  acquired  by  the  father,  but 
only  the  usufruct  of  which  passed  to  him),  was — 1.  His  children ; 
2.  His  brothers  or  sisters ;  3.  His  ancestors,  the  father  taking 
before  the  grandfather.     (C.  vL  61.  3.  4,  6 ;  C.  vi.  59.  11.) 

3.  Sed  ex  diverso  pro  eo,  quod  is  8.  On  the  other  hand,  an  arrogator 

debuit,  qui  se  in  adoptionem  dedit,  is  not  directly  bound  to  satisfy  the 
ipso  quidem  jure  adrogator  non  te-  debts  of  his  adopted  son,  but  he  may 
netur,  sed  nomine  filii  convenietur  be  sued  in  his  son's  name ;  and  if  he 
«t,  si  noluerit  eum  defendere,  permit-  refuses  to  answer  for  his  son,  then  the 
titur  creditoribus  per  competentes  creditors  may,  by  order  of  the  proper 
nostros  magistratus  bona,  quse  ejus  magistrates,  seize  upon  and  seU  in  the 
cum  usufructu  futura  fuissent,  si  se  manner  prescribed  by  law  those  goods, 
alieno  juri  non  subjecisset,  possidere  of  which  the  usufruct,  as  well  as  the 
et  legitimo  modo  ea  disponere.  property,  would    have    been    in    t^e 

debtor,  if  he  had  not  made  himself 
subject  to  the  power  of  another. 

Gai.  iii.  84. 

The  arrogator  succeeded  to  all  the  rights  of  action  for  debt 
which  the  person  arrogated  had,  but  not  to  the  debts.  For  the 
arrogator  waft  in  the  position  of  a  father,  who  was  not  bound  by 
the  obligations  of  a  son.  Under  the  jus  civile^  the  debts,  them- 
selves were  extinguished  by  the  change  of  status  ;  but  the  praetor 
made  the  property  of  the  arrogated  son  answerable  for  them,  and 
creating  a  sort  of  restitutio  in  integrum  in  favour  of  Uie  creditor, 
gave  an  action  against  the  arrogated  as  if  the  capitis  m,inutio 
had  not  taken  place ;  and  then,  if  the  arrogator  did  not  guarantee 
the  creditors,  the  praetor  put  the  creditors  in  possession  of  the 
goods  brought  by  the  arrogated  to  the  arrogator,  with  leave  to 
sell  them.     (D.  iv.  5.  2.  1 ;  Gai.  iii.  84.) 


Tit.  XL     DE  EO,  GUI  LIBERTATIS  GAUSA  BONA 

ADDIGUNTUR. 

Accessit  novus  casus  successionis  A  new  species  of  succession  has 

ex  constitutione  divi  Marci.  Nam  si  been  added  by  the  constitution  of  the 

hi,  qui  libertatem  acceperunt  a  domi-  Emperor  Marcus.    For,  if  those  slaves, 

no  in  testamento,  ex  quo  non  aditur  to  whom  freedom  has  been  given  by 

hereditas,  velint  bona    sibi    addici  the  testament  of  their  master,  imder 

libertatum    conservandarum  causa,  which  testament  no  one  will  accept  the 

audiimtur.      Et    ita    rescripto  divi  inheritance,   wish  that  the    property 
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Marci  ad  Popilium  Bufum  contine-    should  be  adjudged  to  them,  in  order 
tur.  that  effect  may  be  given  to  the  dis- 

position for  tiheir  enfranchisement, 
their  request  is  granted.  Such  is  the 
effect  of  a  rescript  addressed  by  the 
Emperor  Marcus  to  Popilius  Bufus. 

D.  zL  4.  50.  pr.  and  1. 

If  no  heres  ex  testa/mento  accepted  the  inheritanoe,  it  devolved 
to  the  heredes  ah  intestatOy  and  if  no  heres  ab  intestato  accepted 
it,  it  devolved  to  the  fiacus ;  if  the  Jiscus  would  not  accept  it,  the 
creditors  could  have  the  goods  of  the  deceased  sold  for  their  benefit. 
But  if  the  deceased  had  by  testament  or  codicil  given  freedom  to 
any  slaves,  then,  after  the  inheritance  had  been  successively  re- 
jected by  the  heredes  ex  testamento,  the  heredes  ab  intestato,  and 
the  fiscuSf  application  might  be  made  to  have  the  goods  given  up 
to  the  applicant  instead  of  being  sold  by  the  creditors,  the  appli- 
cant undertaking  to  enfranchise  the  other  slaves  and  to  satisfy  the 
creditors,  and  then  the  applicant  became  the  bonorum  possessor, 
though  not  the  owner  of  all  the  property  of  the  deceased.  If  the 
inheritance  was  accepted  by  any  heir,  or  if  there  were  no  slaves 
to  whom  the  deceased  had  left  their  liberty,  then  this  addictio 
could  not  take  place. 

Gains  makes  no  mention  of  this  mode  of  acquisition  per  uni- 
versitatem;  a  circumstance  used  to  fix  his  date,  as  showing  that 
he  wrote  before  the  time  when  Marcus  Aurelius  issued  the  rescript 
contained  in  the  next  paragraph. 

1.  Verba  rescripti  ita  se  habent :  1.  The  following  are  the  terms  of 

*  Si  Virginio  Valenti,  qui  testamento  the  rescript :  *  If  the  estate  of  Vir- 

8U0  libertatem  quibusdam  adscripsit,  ginius  Valens,  who  by*  testament  has 

nemine  successore  ab  intestato  ex-  given  their  freedom  to  certain  slaves, 

istente,  in  ea  causa  bona  esse  coep-  must  necessarily  be  sold,  there  being 

erunt,  ut  veniri  debeant :  is,  cujus  no  successor  ab  intestato,  then  the 

de  ea  re  notio  est,  aditus,  rationem  magistrate    who  has  the   cognisance 

desiderii  tui  habebit,  ut  libertatum  of   the  affair  shall  upon  application 

tam    earum,    quse     directo,    quam  attend  to  your  request,  that,  for  the 

earum,  que  per  speciem  fideicom-  sake  of  preserving  the  liberty  of  those 

missi  relictfle  sunt,  tuendarum  gratia  to  whom  it  was  given,  either  directly 

addicantur  tibi,  si  idonee  creoitori-  or  by  a  fideicommissumf  the  estate  of 

bus  caveris  de  solido,  quod  cuique  the  deceased  may  be  adjudged  to  you^ 

debetur,  solvendo.    Et  hi  quidem,  on  condition  that  you  give  good  se- 

quibus    directa    libertas    data    est,  curity    to    the    creditors    that    their 

perinde  liberi  erunt,  ac  si  hereditas  claims  shall  be  satisfied  in  full.    And 

adita  esset :  hi  autem,  quos  heres  all  those,  to  whom  freedom  was  given 

rogatus  est  manumittere,  a  te  liber-  directly,  shall  then  become  free,  ex- 

tatem  consequantur :  nisi  si  non  alia  actly  as  if  the  inheritance  had  been 

condicione    veils  bona  tibi    addici,  entered  upon;   but  those  whom  the 

quam  ut  etiam  qui  directo  libertatem  heir  was  ordered  to  manumit  shall  ob- 

acceperunt,  tui  liberti  fiant ;    nam  tain   their    freedom  from  you   only ; 

huic   etiam  voluntati  tuee,  si  ii,  de  unless  you  wish  that  the  goods  of  the 

quorum  statu  agitur,    consentiant,  deceased  should  be  adjudged  to  you 

auctoritatem  nostram  accommoda-  on  no  other  condition  than  that  those 

mus.      Et    ne    hujus    rescriptionis  slaves  also  who  received  their  liberty 

nostras  emolumentum   alia  ratione  directly   by   testament  shall    become 

irritum  fiat,  si  fiscus  bona  agnoscere  your  h*eedmen  ;  for  if  those  who  are 
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voluerit,  et  hi,  qui  rebus  Dostris  to  receive  their  freedom  agree  to  this,, 
attcndunt,  sclent,  commodo  pecu-  we  are  willing  that  your  wishes  in  this, 
niario  prseferendam  libcrtatis  cau-  respect  shall  be  complied  with.  And^ 
sam  et  ita  bona  cogenda,  ut  libertas  lest  the  benefit  of  this  our  rescript 
his  salva  sit,  qui  earn  adipisci  potu-  should  be  lost  in  another  way,  namely- 
erunt,  si  hereditas  ex  testamento  by  the  property  being  seized  on  behalf 
ad  ita  esset.'  of  the  imperial  treasury,  be  it  knowDi 

to  the  officers  of  our  revenue,  that. 

the  gift  of  liberty  is  to  be  attended  ta 

more  than  our  pecuniaiy  advantage ;. 

and  seizure  shall  be  made  of  the  pro- 

Eerty  in  such  a  way  as  to  preserve  the 
'eedom  of  those  who  would  have  beeni 
in  a  situation  to  obtain  it,  had  the 
inheritance  been  entered  on  under  the- 
testament.' 

D.  xl.  6.  2,  and  5.  4,  8, 11.  12,  17. 

By  a  constitution  of  Gordian,  it  was  declared  that  the  rescript, 
of  Marcus  Aurelius  extended  to  cases  in  which  a  stranger,  and 
not  one  of  the  slaves  of  the  deceased,  applied  for  the  addiction. 
(C.  vii.  2.  6.)  ,         ^ 

When  the  inheritance  was  not  rejected,  but  accepted  by  the 
heredes  ah  intestato  or  by  the  fiscuSy  the  fisctLS,  so  far  as  regards 
the  enfranchisement  of  the  slaves,  was  placed  by  the  latter  part 
of  this  rescript  in  a  different  position  from  that  which  was  occu- 
pied by  the  heredes  ab  intestato ;  whichever  accepted  it,  the  od- 
dictio  could  not  take  place,  but  the  fis(yus  was  ordered  to  fulfil  the 
wishes  of  the  deceased,  while  the  heredes  ab  intestato  were  at^ 
liberty  to  disregard  them. 

2.  Hoc  rescripto  subventum  est  2.  This  rescript  is  meant  to  favour 
et  libertatibus  et  defunctis,  ne  bona  both  the  gift  of  liberty  and  also  the 
eorum  a  creditoribus  possideantur  deceased  testator,  whose  effects  it  pre- 
et  veneant.  Certe  si  fuerint  ex  hac  vents  being  seized  and  sold  by  credi- 
causa  bona  addicta,  cessat  bonorum  tors  :  for,  of  course,  when  goods  are 
venditio ;  extitit  enim  defuncti  de-  thus  adjudged,  in  order  that  liberty 
fensor,  et  quidem  idoneus,  qui  de  may  be  preserved,  there  cannot  be  a. 
solido  creditoribus  cavet.  sale  by  creditors,  for  there  is  some  one 

to  answer  for  the  deceased,  and  very 
efficiently,  as  he  gives  security  to  the 
creditors  for  the  full  satisfaction  of 
'     their  claims. 

3.  Imprimis  hoc  rescriptum  to-  3.  This  rescript  is  applicable  when- 
tiens  locum  habet,  quotiens  testa-  ever  freedom  is  conferred  by  testa- 
mento libertates  datsB  sunt.  Quid  ment.  But  what  if  a  master  dies, 
ergo,  si  quis  intestatus  decedens  co-  intestate,  having  bequeathed  freedoni 
dicillis  libertates  dederit  neque  adita  to  his  slaves  by  codicils,  and  the  in- 
sit  ab  intestato  hereditas  ?  Favor  heritance  ab  intestato  is  not  entered 
constitutionis  debet  locum  habere,  upon  ?  The  benefit  of  the  constitution. 
Certe  si  testatus  decedat  et  codicillis  shall  extend  to  this  case  ;  of  course^ 
dederit  libertatem,  competere  eam,  if  the  deceased  dies  testate,  freedom, 
nemini  dubium  est.                                given  by  codicils  is  effectual. 

D.  xL  5.  2. 

4.  Tunc  constitutioni  locum  esse,  4.  The  words  of  the  constitutioiv 
verba  ostendunt,  cum  nemo  succes-  show,  that  it  applies  only  when  there 
sor  ab  intestato  existat.   Ergo  quam-    is  no  successor  ab  intestato.     There- 
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libertatum  oonBervandamm  causa 
lactam  in  integrum  sit  restitutus? 
Utique  non  erit  dicendum  revocari 
libertates,  quse  semel  competierunt. 


diu  incertum  sit,  utmm  existat  an  fore,  as  long  as  it  remains  doubtful 
non,  cessabit  constitutio  :  si  certum  whether  there  is  or  is  not  a  successor, 
esse  coeperit,  neminem  extare,  tunc  the  constitution  is  not  applicable ;  but 
«rit  constitutioni  locus.  when  it  is  certain  that  no  one  will 

enter  upon  the    succession^   it    then 

takes  enect. 

D.  xl.  5.  4.  pr. 

5.  Si  is,  qui  in  integrum  resti-  5.  If  a  person  who  has  a  right  to 

tui  potest,  abstinuit  se  ab  heredi-  be  placed  aeain  in  exactly  the  position 
tate  an,  quamvis  potest  in  integrum  he  once  hela  should  abstain  from  tak- 
restitui,  potest  admitti  constitutio  ?  ing  the  inheritance,  is  the  constitution 
£a  debet  addiotio  bonorum  fieri,  here  applicable,  alUiough  he  may  pos- 
<3uid    ergo,    si    post    addictionem    sibly  be  restored  to  his  former  position? 

Here,  too,  an  adjudication  of  the  goods 
may  be  made.  What,  then,  if,  after 
an  adjudication  has  been  made  for  tiie 
sake  of  preserving  liberty,  the  heir  is 
restored  to  his  former  position  ?  The 
answer  will  be  that  gifts  of  liberty  are 
not  to  be  held  to  be  revoked  which 
have  once  been  established. 

D.  xl.  5.  4.  1.  2. 

The  case  contemplated  is  that  of  a  minor  under  25  years,  who 
was  heres  ab  intestato.  If  he  had  accepted  the  inheritance  at  once, 
he  would  have  taken  it  without  any  of  the  burdens,  such  as  gifts 
of  liberty,  with  which  it  was  charged  by  the  testament,  which  had 
become  of  no  effect.  But  if  he  refused  to  accept  it,  and  the  slaves 
were  enfranchised  by  addiction  being  granted,  then  when  the  minor 
attained  the  age  of  25,  and  was  entitled  to  the  restitutio  in  integ- 
rurriy  was  the  freedom  gained  by  the  slaves  to  be  revoked  ?  Jus- 
tinian says  undoubtedly  not.  The  inheritance  would  be  restored 
to  the  minor,  but  liberty  once  given  could  not  be  taken  away  again. 


6.  HsBC  constitutio  libertatum 
tuendarum  causa  introducta  est : 
«rgo  si  libertates  nullse  sint  datse, 
cessat  constitutio.  Quid  ergo,  si 
vivus  dedit  libertates  vel  mortis 
causa  et,  ne  de  hoc  quseratur,  utrum 
in  fraudem  creditorum  an  non  fac- 
tum sit,  idclrco  velint  addici  sibi 
bona,  an  audiendi  sunt  ?  Et  magis 
est,  ut  audiri  debeant,  etsi  deficiant 
verba  constitutionis. 


6.  This  constitution  was  intended 
to  make  gifts  of  liberty  effectual ;  and, 
therefore,  when  no  such  gifts  are 
made,  the  constitution  is  not  applic* 
able.  Suppose  then  a  master  has 
given  freedom  to  his  slaves  by  a  dona- 
tion either  inter  vivos  or  mortis  causa, 
and,  to  prevent  any  question  arising 
whether  the  creditors  have  been  de- 
frauded, the  slaves  intended  to  be  en- 
franchised should  petition  that  the 
goods  of  the  deceased  may  be  adjudged 
to  them ;  is  this  to  be  allowed  ?  ^d 
we  think  that  we  ought,  on  the  whole, 
to  say  that  it  is,  although  the  constitu- 
tion is  silent  on  the  point. 


See  Bk.  i.  Tit.  6. 


7.  Sed    cum   multas    divisiones  7.  Perceiving  that  the  constitution 

ejusmodi  constitutioni  deesse  per-  was  deficient  in  many  respects,   we 

speximus,  lata  est  a  nobis  plenissima  have  published  a  very  complete  con- 

«onstitutio,  in  quam  multae  species  stitution,  containing  many  provisions, 

collatse  sunt,  quibus  jus  hujusmodi  which  complete  the  legislation  on  this 
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Buccessionis  plenissimum  est  effec-  kind  of  succession,  and  which  may  be 
turn,  quag  ez  ipsa  lectione  constitu-  easily  learned  by  reading  the  constitu^ 
tionis  potest  quis  cognoscere.  tion  itself. 

0.  vii.  2.  15. 

The  chief  changes  made  by  this  constitution  were — 1.  That 
even  if  the  goods  had  been  sold  by  the  creditors,  the  addictio  might 
still  be  made  within  a  year  from  the  sale,  which  was  rescinded  on 
the  applicant  guaranteeing  the  creditors ;  2.  That  the  addictio 
might  be  made  if  the  applicant  offered  a  composition  satisfactory 
to  the  creditors,  instead  of  payment  iu  full ;  3.  That  some  only  of 
the  slaves  need  be  enfranchised  if  the  property  did  not  admit 
of  all  being  enfranchised ;  and  4.  That  while,  if  several  persons, 
having  an  equal  right  to  apply,  asked  for  an  addictio^  they 
became  joint  possessors  of  the  goods ;  if  they  applied  one  after 
the  other,  the  first  applicant  was  preferred. 


Tit.  XII.  DE  SUCCESSIONIBUS  SUBLATIS,  QVJE  FIE« 
BANT  PER  BONORUM  VENDITIONEM  ET  EX 
SENATUSCONSULTO  CLAUDIANO 

Erant  ante  prsedictam  successi-  There  were  formerly  other  kinds  of 

onem  olim  et  aUse  per  universitatem  universal  succession  prior  to  that  of 

Buccessiones.      Qualis    fuerat    bon-  which 'we  have  just  spoken ;  such  waa 

orom  emptio,  quse  de  bonis  debitoris  the  emptio  bonorum  which  with  num- 

vendendispermultas  ambages  fuerat  berless  formalities  was  established  for 

introducta  et  tunc  locum  habebat,  tl^e  sale  of  the  goods  of  debtors.     It 

quando    judicia    ordinaria    in    usu  continued  while  the  judicia  ordinaria 

fuerunt :    sed    cum    extraordinariis  were  in  use  ;  but  afterwards,  when  the 

judiciis  posteritas  usa  est,  ideo  cum  judicia  eztraordinaria  were  adopted^ 

ipsis  ordinariis  judiciis  etiam  bon-  the  sale  of  goods  passed  away  with  the 

orum  venditiones  exspiraverunt  et  judicia  ordinaria.    Creditors  can  now 

tantunmiodo      creditoribus      datur  do  no  more  than  possess  themselvea 

officio    judicis    bona    possidere   et,  of  the  goods  of  their  debtors  by  order 

prout  eis  utile  visum  fiierit,  ea  dis-  of  a  judge,  and  dispose   of  theui   as 

ponere,   quod  ex  latioribus  digest-  they  think  proper.     The  subject  will 

orum  hbris  perfectius  apparebit.  be  found  treated  of  more  at  length  in 

the  larger  work  of  the  Digest. 

Gai.  iii.  77-81 ;  D.  xlii.  5  ;  C.  vii.  72.  9. 

This  bonorum  emptio  per  universitatem,,  one  of  the  praetorian 
modes  of  execution  (see  Introd.  sec.  108),  was  a  transfer  of  the 
.entire  property  of  the  debtor  to  the  person  who,  in  consideration  of 
receiving  it,  would  undertake  to  pay  the  largest  proportion  of  the 
claims  of  the  creditors.  The  creditors  might  apply  for  permission 
to  have  the  goods  sold  in  this  way,  not  only  when  the  debtor  was 
dead,  but  (1)  when  he  fraudulently  hid  himself,  so  that  he  could  not 
be  summoned  before  the  magistrate ;  or  (2)  when  he  was  absent, 
and  no  one  appeared  to  defend  his  cause ;  or  (3)  if,  after  having 
been  condemned,  he  did  not  satisfy  the  claims  of  the  creditors 
within  the  time  allowed  by  law  ;  or  (4)  if  he  had  made  a  cessio 
bonorum,  i.e.  had  himself  abandoned  all  his  property  to  his  credi- 
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tors,  as  he  was  allowed  to  do  by  the  lex  Julia.  (Gai.  iii.  78.) 
Tlie  venditio  bonorura  was  held  to  carry  with  it  the  infamy  of  the 
debtor.  The  creditors  were  first  placed  by  the  praetor  in  possession 
of  the  property,  rei  servandoe  causa,  and  the  intended  sale  was 
announced  by  advertisement  (proscriptio).  This  possession  was 
continued  during  thirty  days  if  the  debtor  was  alive,  and  during 
fifteen  if  he  was  dead.  The  praetor  then  summoned  a  meeting  of 
the  creditors,  at  which  they  chose  one  of  their  own  body  to  conduct 
the  business  for  them,  called  the  magister.  Ten  or  five  days  there- 
after, according  as  the  debtor  was  alive  or  dead,  the  conditions 
of  sale  were  fixed  under  the  supervision  of  the  praetor  (publicatio). 
After  a  further  delay  of  twenty  or  ten  days,  the  goods  were  put 
\ip  to  public  auction,  and,  the  ofier  of  the  highest  bidder  having 
been  accepted,  the  praetor  made  the  addictio,  by  which  the  goods 
of  the  debtor,  though  not  the  Quiritarian  ownership  in  them,  were 
transferred  to  the  bonornm  emptor,  who  stepped  into  the  place 
of  the  debtor,  and  might  sue  and  be  sued  exactly  as  the  debtor 
might  have  sued  or  been  sued.  (Theoph.  Par. ;  Gai.  iii.  79,  80.) 
Judicia  ordinaria,  extraordiriaria.  (See  Introd.  sec.  109.) 
The  process  under  the  judicia  extraordinaria,  which  is  re- 
ferred to  in  the  text,  was  termed  distractio  bonorum.  The 
creditors — or  some  of  them,  time  being  allowed  for  others  to  come 
in  (C.  vii.  72.  10.  pr.) — were  placed  in  possession  of  the  goods 
generally  of  the  debtor,  and  then  the  goods  were  sold,  not  in 
block  to  one  purchaser,  but  separately  to  separate  purchasers,  as 
occasion  ofiered.    (See  D.  xxvii.  10.  5.) 

1.    Erat  et  ex  senatusconsulto  1.  There  was  also,  by  virtue  of  the 

Claudiano  miserabilis  per  universi-  senattisconsultum  Claudianum,  an- 
tatein  adquisitio,  cum  libera  mulier  other  most  wretched  method  of  ac- 
seryili  amore  bacchata  ipsam  liber-  quisition  per  universitatem ;  when  a 
tatem  per  senatusconsmtum  amit-  freewoman  indulged  her  passion  for 
tebat  et  cum  liber tate  substantiam  :  a  slave,  and  lost  her  freedom  under 
quod  indignum  nostris  temporibus  this  senattisconsultum,  and  with  her 
esse  existimantes,  et  a  nostra  civi-  freedom  her  estate.  This  was,  in  our 
tate  deleri  et  non  inseri  nostris  opinion,  unworthy  of  our  age,  and 
digestis  concessimus.  we    have    therefore    abolished    it    in 

our   empire,   and  forbidden  it  to  be 
inserted  in  our  Digest. 

Gai.  i.  84,  91,  160;  C.  viii.  24. 

There  could  be  no  marriage  between  a  slave  and  a  free  person. 
If,  therefore,  a  woman  born  free  lived  with  a  slave  in  contubemio, 
this  was  thought  so  disgraceful  to  her,  that  if  the  master  of  the 
slave  complained  by  three  denunciations  of  her  conduct,  a  magis- 
terial decree  subjected  her  to  the  punishment  mentioned  in  the 
text,  and  she  and  her  property  passed  to  the  owner  of  the  slave. 
The  strong  expression,  '  servili  amove  bacchata,'  must  not  be 
taken  as  indicating  anything  more  than  cohabitation  with  a  slave. 
If  the  woman  was  a  freedwoman  who  thus  lived  with  a  slave,  she 
became  again  the  slave  of  her  patron,  if  he  had  not  known  of,  and 
•assented  to,  her  conduct,  and  the  slave  of  the  master  of  the  slave 
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Avith  whom  she  lived,  if  the  patron  had  been  aware  of  how  she 
was  living.  (Paul.  Sent.  2.  21 ;  Gal  i.  84-86,  91,  160;  see  also 
Tacit.  AnnaL  xii.  53.)  The  date  of  the  senatusconaultv/m 
€laudianv/m  is  a.d.  52. 


Tn.  XIII.    DE  OBLIGATIONIBUS. 

Nunc  transesunus  ad  obligationes.  Let  us  now  pass  to  obligations.    An 

Obligatio    est  juris  vinculum,   quo  obligation  is  a  tie  of  law,  by  which  we 

necessitate     adstnngimur     alicujus  are  so  constrained  that  of  necessity 

solvendse     rei,    secundum    nostrs  we  must  render  something  according 

civitatis  jur£L  to  the  laws  of  our  state. 

D.  xliv.  7.  3.  pr. 

1.  Omnium  autem  obligationum  1.  The  principal  division  of  all 
summa  divisio  in  duo  genera  dedu-  obligations  is  into  two  kinds,  for  they 
citur :  namque  aut  civiles  sunt  aut  are  civil  or  prstorian.  Civil  obliga- 
prsetorise.  Civiles  sunt,  quas  aut  legi-  tions  are  those  constituted  by  the  laws, 
bus  constitutsB  aut  certe  jure  civili  or,  at  least,  recognised  by  the  civil 
comprobatse  sunt.  Prstorise  sunt,  law.  Praetorian  oohgations  are  those 
quas  prsetor  ex  sua  jurisdictione  which  the  prsBtor  has  established  by 
constituit,  quse  etiam  honorariee  his  own  authority ;  they  are  also  called 
vocantur.  honorsury. 

D.  xHv.  7.  52.  pr.  5,  6. 

2.  Sequens  divisio  in  quattuor  2.  A  further  division  separates  them 
species  deducitur  :  aut  enim  ex  con-  into  four  kinds,  for  they  arise  ex  con-' 
tractu  simt  aut  quasi  ex  contractu  traciu  or  quasi  ex  cantractUy  ex  male' 
aut  ex  maleficio  aut  quasi  ex  male-  ficio  or  quasi  ex  nuUeficio,  Let  us  first 
ficio.  Prius  est,  ut  de  his,  quse  ex  treat  of  those  which  arise  from  a  con- 
contractu  sunt,  dispiciamus.  Harum  tract :  which  again  are  divided  into  four 
seque  quattuor  species  sunt :  ayt  kinds  according  as  they  are  formed 
enim  re  contrahimtur  aut  verbis  r6,  verbis^  litteris,  or  consensu.  Let  us 
aut  litteris  aut  consensu.  De  quibus  examine  each  kind  separately, 
singulis  dispiciaonus. 

Gai.  iii.  88,  89 ;  D.  xliv.  7.  1.  pr.  and  L 

We  now  pass  to  obligations.  Having  finished  the  subject  of 
rights  over  things,  and  of  the  modes  in  which  they  are  acquired, 
we  now  pass  to  rights  against  particular  personSj  jura  in  personam, 
expressed  very  inaccurately  in  later  Latin  by  the  terra  jura  ad  rem. 
These  rights  are  those  which  we  have  against  some  one  or  more 
particular  persons,  as  opposed  to  the  general  rights,  such  as  that 
of  having  the  secure  enjoyment  of  our  property,  which  we  have 
against  all  mankind.     (See  Introd.  sec.  61.) 

Obligations  are  placed  in  the  Institutes  between  the  subject  of 
things  and  the  subject  of  actions  ;  and  as  in  Bk,  i.  (Tit.  2.  12)  it 
is  said  that  the  whole  of  private  law  relates  to  persons,  things 
and  actions,  it  has  been  questioned  whether  obligations  are  meant 
to  be  included  under  things  or  actions.  Theophilus  understood 
them  to  be  included  under  actions,  as  we  see  oy  his  parapln-ase 
on  this  Title,  and  on  the  sixth  Title  of  the  Fourth  Book ;  but  it 
is  evident  that  Gains,  from  whom  Justinian  borrows  the  arrange- 
ment, meant  obligations  to  come  under  the  discussion  of  rea : 
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otherwise,  as  Savigny  remarks  (System  dee  heut  rom.  Rechts, 
Bk.  ii.  ch.  1),  we  must  consider  the  part  specially  relating  to 
actions  as  a  subsidiary  part  of  the  portion  commencing  with 
obligations,  which  is  contradicted  by  the  mode  in  which  Gains 
treats  of  the  subject  of  actions.  The  subject  of  obligations  does 
not  properly  fall  under  either  res  or  dctioneSy  and  it  was  from 
feeling  this  that  Gains  placed  it  between  the  two,  although  his 
division  of  law  obliged  him  to  rank  it  under  one  or  the  other.  He 
could  not,  consistently  with  this  division,  place  obligations  in  his 
system  according  to  their  nature,  and  he  preferred  to  consider 
them  with  reference  to  their  ultimate  result  (res)  rather  than 
with  reference  to  the  mode  by  which  the  law  secured  this  result 
(actio).  The  incorrectness  of  such  a  mode  of  treating  obligations, 
and  the  inaccuracy  of  the  expression  jus  ad  rem,  are  evident 
when  we  consider  that  the  actio  did  not  really  give  the  res  which 
was  the  subject  of  the  obligation,  but  only  a  pecuniary  equivalent. 

The  remainder  of  this  Book  and  the  first  five  Titles  of  the 
Fourth  Book  must  be  taken  together  as  treating  of  obligations,  the 
remainder  of  this  Book  being  mainly  devoted  to  one  head  of  obliga- 
tions, those  arising  from  contract.  As  a  preliminary  to  the  general 
study  of  the  part  of  the  Institutes  treating  of  obligations,  and 
specially  to  the  study  of  contracts,  it  will  be  convenient  here  to 
take  a  preliminary  survey  of  some  points  to  which  constant  refer- 
ence is  made  in  the  discussion  of  subsequent  details. 

These  points  are:  1.  The  meaning  of  the  term  obligatio.  2. 
The  sources  of  obligations.  3.  The  obligations  which  arise  from 
contract,  and  their  recognised  heads.     4.  Innominate  contracts, 

E acts,  natural  obligations.  5.  Culpc^,  6.  Interest.  7.  The  actions 
y  which  obligations,  and  especially  contracts,  were  enforced. 
I.  The  Meaning  of  the  Term  Obligatio, — Obligatio ,  as  the 
text  in  the  initial  paragraph  tells  us,  is  a  *  tie  of  law  by  which  we 
are  so  constrained  that  of  necessity  we  must  render  something 
according  to  the  laws  of  our  state,'  i.e.  the  rules  of  either  the  strict 
civil  law  or  the  praetorian  law.  It  was  because  it  could  be  enforced 
by  an  action  that  the  tie  was  binding  on  the  person  bound,  debitor 
(debitor  intellegatur  is  a  qtuo  invito  exigi  pecunia potest,  D.  1. 16. 
108),  in  favour  of  the  creditor,  these  words  debitor  and  creditor 
being  used  in  a  general  sense,  in  Roman  law,  for  the  person  boimd 
and  the  person  profiting  by  the  tie.  That  which  the  debtor  is 
thus  bound  to  render  is  in  the  text  expressed  by  the  general 
word  solvere ;  and  this  general  term  includes  three  kinds  of  such 
rendering — dareyfacere,prcestare.  Dare  meant  to  give  either  the 
property  in  a  thing,  as  in  the  contract  of  stipxdatio,  or  only  the 
possession  of  it,  as  in  the  case  of  the  seller  in  the  contract  of  sale  ; 
facere,  to  do  something,  as,  for  example,  the  mandatary  or  agent 
had  to  do  what  he  had  undertaken  to  do  ;  and  prcestare,  to  make 
good,  as  the  person  guilty  of  negligence  hskd  prcBstare  culpam,  to 
make  good  his  fault.  These  three  terms,  however,  were  not  kept 
distinct,  facere  and  prcestare  being  constantly  used  in  the  sense 
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of  dare.  In  every  case,  however,  it  was  a  sum  of  money  that 
was  the  real  thing  that  the  debtor  was  forced  to  give,  as  the  remedy 
for  every  breach  of  contract  was  put  into  the  shape  of  a  pecuniary 
equivalent,  unless  the  debtor  could  and  did  execute  his  contract 
under  compulsion. 

Obligatio  is  thus  properly  the  tie  between  creditor  and  debtor ; 
but  it  is  also  used  to  express  the  right  thus  gained  (D.  xii.  2.  9. 3), 
the  duty  thus  owed  (D.  1.  16.  21),  and  also  one  mode  by  whidi 
such  a  tie  is  created,  being  used  as  equivalent  to  contractus. 
(D.  V.  1.  20.) 

2.  The  Sources  of  Obligations. — The  two  main  sources  of  obli- 
gations are  contracts  and  delicts :  the  debtor  is  bound  by  having 
undertaken  to  be  bound,  or  he  has  done  an  injury  and  has  to  make 
good  his  wrong.  Contracts  are  the  principal  subject  of  the  re- 
mainder of  this  Book,  and  delicts  of  the  first  Titles  of  the  Fourth 
Book.  But  there  were  obligations  which  arose  in  a  manner  very 
similar  to  that  from  which  contracts  sprang,  a  state  of  facts  having 
arisen  by  which  the  debtor  was  placed  in  very  much  the  position 
in  whichhe  would  have  been  had  hecontracted — obligationes  qvAisi 
ex  contractu^  treated  of  in  the  27th  Title  of  this  Book ;  and  there 
were  obligations  which  arose  from  wrongs  being  done,  which  did 
not  fall  within  the  special  list  of  delicts  known  to  Roman  law — 
obligationes  quasi  ex  delictOy  treated  of  in  Title  5  of  the  Fourth 
Book.  The  sources  of  obligations  in  the  Institutes  are  thus  four  ; 
while  Gains  says  (iii.  88),  omnis  obligatio  vel  ex  contractu  nas- 
citur,  vel  ex  delicto,  and  adds  in  a  passage  given  in  the  Digest  (xliv. 
7. 1.  pr. ),  autproprio  quodamjure  ex  variis  causa/rumifigwris,  i.e. 
by  obligations  quasi  ex  contractu  and  quasi  ex  delicto, 

3.  Contracts. — A  contract  is  a  species  of  agreement,  the  accord 
of  two  wills,  conventioy  pactum;  and  in  an  agreement  there  is  first 
of  all  the  pollicitation  the  oSer  made  by  one  party,  and  then  the 
acceptance  by  the  other.  When  this  accord  of  wills  is  such  that 
the  law  adds  a  third  element,  the  vinculum  juris,  or  obligation, 
we  have  a  contract.  (D.  1. 12.  3.  pr.)  But  in  order  that  this  third 
element  should  be  added,  it  was,  according  to  the  strict  theory  of 
Roman  law,  necessary  that  the  accord  of  wills  should  have  been 
expressed  in  a  particular  manner.  In  the  old  times  of  Roman  law, 
the  nexurriy  the  form  of  conveyance  by  the  scales  and  the  copper, 
was  the  chief  and,  perhaps,  the  only  form  of  contract  recognised, 
and  the  use  of  this  form  continued  to  be  necessary  to  pass  res 
WAincipi.  (See  Introd.  sec.  59.)  Possibly  stipulations  also  dated 
from  the  earliest  time  of  Roman  law  (Hunter,  364-8),  but  at  any 
rate  there  were  gradually  recognised  in  Roman  law  the  follow- 
ing forms  by  which  contracts  could  be  made:  1.  Verbis,  by  the 
stipulation.  2.  Litteris,  by  entry  in  a  ledger.  3.  Then,  without 
any  special  form  being  gone  tlirough,  contracts  were  recognised 
when  made  re,  by  the  simple  delivery  of  a  thing  in  one  of  four 
ways,  mutuum,  cotnm^odatum,  depositutn,  pignus.  And,  lastly, 
4.  In  four  cases  contracts  were  recognised  as  arising  immediately 
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out  of  the  consent  of  the  parties :  sale,  letting  on  hire,  partner- 
ship, TnandatuTn.  There  were  thus  ten  recognised  heads  of  con- 
tract. The  Institutes,  following  Gaius,  treat  first  of  contracts  re, 
although  this  is  out  of  the  historical  order,  then  the  formal  con- 
tracts verbis  and  litteris,  and  lastly  the  formless  contracts  co7i«67i8u. 
It  may  be  observed  that  contracts  re  may  in  one  way  be  classed 
with  contracts  verbis  and  litteris,  and  opposed  to  the  consensual 
contracts  ;  for  in  contracts  re  there  is  something,  i.e.  the  delivery 
of  the  thing,  as  in  contracts  verbis  and  litteris  there  is  something, 
i.e.  the  use  of  a  form,  beyond  the  mere  consent. 

By  an  obligation  the  debtor  is  bound  to  the  creditor ;  but  an 
obligation  mi^t  either  be  such  as  to  bind  one  party,  the  debtor, 
and  not  the  other,  the  creditor  (unilateral  contracts),  or  it  might 
be  such  that  each  party  was  in  turn  debtor  and  creditor  (bilateral 
contracts).  (Contracts  made  verbis  and  litteris  were  unilateral. 
Among  contracts  made  re,  the  contract  of  mutuum  was  unilateral. 
The  contracts  of  com/modatum,  depositum,  and  pignus  were  so 
far  bilateral  that  the  person  to  whom  the  thing  was  delivered  might 
recover  extraordinary  outlay  incurred  in  preserving  or  maintaining 
the  thing,  or  caused  by  the  fault  of  the  other  person  to  the  contract 
It  was  much  in  the  same  sense  that  the  consensual  contract  of  roan- 
datwm  was  bilateral  The  other  three  consensual  contracts  were 
always  bilateral.  An  essential  feature  of  the  three  contracts,  com- 
modatum,  depositv/m,  and  mandatwm,  was  that  they  were  always 
gratuitous.  Contracts  again  may  be  regarded  as  they  are  executed 
or  executory — that  is  according  as  something  must  have  been  done 
in  accomplishment  of  the  contract  at  the  time  of  making  it,  or  as 
the  liabilities  of  both  parties  might  be  altogether  prospectiva 
(Contracts  re  belong  to  the  former  head ;  contracts  verbis  and  con- 
sensu  to  the  latter.  Contracts  litteris  were, properly,  executed,  but 
were  so  used  as  to  be  executory. 

4.  Innominate  Contracts, — When  an  agreement  did  not  take 
the  shape  of  any  of  the  ten  forms  of  contract  recognised  in  the  civil 
law  (it  will  be  remembered  that  the  heads  re  and  consensu  have 
each  four  subdivisions),  it  was,  strictly  speaking,  not  a  contract  at 
all,  but  if  one  party  to  it  had  executed  it,  the  praetor  would  force 
the  other  party  to  execute  it  also.  These  contracts,  as  having  no 
special  name,  have  been  termed  contractus  innoTninati,  and  as  the 
contract  sprang  into  existence  by  a  thing  having  beendoneorgiven, 
by  the  fact,  that  is,  of  the  contract  being  already  executed  by  one 
party  to  it,  these  contractus  innominati  may  be  looked  on  as 
belonging  more  immediately  to  the  head  of  contracts  made  re. 
Paulus  (D.  xix.  5.  5.  pr.)  thus  sums  up  the  heads  of  the  cases  in 
which  such  contracts  might  arise :  *  Aut  do  tibi  ut  des^  aut  do  ut 
faciaSy  aut  facio  ut  des,  aut  f ado  ut  facias  \  I  give  something 
to  you  in  such  a  way  that  by  tlie  fact  or  my  gift  (re)  you  are  bound 
to  give  something  to  me,  or  I  give  so  that  you  are  lx)und  to  do 
something  for  me,  or  I  do  something  for  you  so  that  you  are  bound 
to  give  me  something,  or  I  do  something  for  you  so  that  you  are 
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bound  to  do  something  for  me.  Contracts  of  this  sort  would  be 
enforced  by  an  (ictio  in  factum  prcescriptis  verbis,  by  one,  that  is, 
in  which  the  formula  would  be  arranged  to  meet  the  circumstances 
of  this  particular  case  {in  factum),  a  short  statement  of  these 
circumstances  being  placed  in  the  demonatratio  (prcescriptis 
verbis). 

Pacts, — An  agreement,  pactum.,  not  coming  under  the  ten 
heads  of  contract,  nor  binding  as  an  innominate  contract  by  having 
been  executed  on  one  side,  was,  as  a  general  rule,  a  nudum  pa/^tum; 
that  is,  it  could  not  be  enforced  by  an  action.  But  such  an  agree- 
ment might  be  used  as  the  basis  of  an  exception.  (See  Bk.  iv. 
Tit.  13.)  Nuda  pactio  obligationem  non  parit,  sed  parit  ex- 
cejytionem.  (D.  li.  14.  7.  4.)  There  were,  nowever,  some  pacts 
to  wliich  an  action  was  attached,  either  by  express  enactment, 
pacta  legitima,  such  as,  after  the  time  of  Justinian,  the  agree- 
ment to  give  (Bk.  ii.  Tit  7.  2),  or  by  the  prcetors  {pacta  prcutoria), 
such  as  the  pactum  constituted  pecuniw,  an  agreement  by  whicli 
a  iMjrson  agreed  to  pay  what  he  already  owed.  (Bk.  iv.  Tit.  6.  9.) 
Pacta  might  also  be  added  (adjecta)  as  subsidiary  to  a  main 
obligation. 

Natural  Obligations. — There  were  certain  ties  to  which  no 
action  was  attached,  but  which  still  were  not  without  a  recognised 
legal  force,  because  of  the  moral  claim  to  recognition  they  involved. 
They  were  called  natural  obligations.  As  for  example,  if  an  agree- 
ment was  made  bcftween  a  paterfamilias  and  any  one  in  his  power, 
this  was  not  an  obligation  that  could  be  legally  enforced,  but  the 
parties  were  bound  by  a  tie  which  the  jurists  ascribed  to  the  sphere 
of  the  lex  naturce  or  jus  gentium.  Is  natura  debet  quern,  jure 
gentium  dare  oportet,  cujusfidem  secihti  sumus.  (D.  1. 17. 84. 1.) 
The  principal  effects  of  natural  obligations  were,  that  if  money 
was  paid  in  pursuance  of  them  it  could  not  bo  sued  for  back 
(D.  xii.  6.  19.  pr.),  and  they  could  be  made  the  subject  of  a  set-off 
in  an  action  brought  to  enforce  a  legal  obligation :  etiaw,  quod 
natura  debetur  venitin  compensationem,  (D.  xvi.  2.  6.)  Pacts 
probably  were  considered  to  produce  always  a  natural  obligation  ; 
})ut  a  natural  obligation  might  arise  in  cases  where  there  was  no 
pact,  no  agreement,  for  example,  of  persons  able  to  contract,  as,  if 
a  thing  was  due  from  a  slave,  the  slave  could  not  bind  himself,  but 
after  he  became  free,  the  thing  was  due  by  a  natural  obligation 
(I),  xliv.  7.  14),  and  a  suretyship  could  be  created  to  give  effect 
to  it.     (Tit.  20.  1.) 

5.  Culpa,  doluSy  diligentia. — One  of  the  varying  features  in 
obligations  which  it  is  of  considerable  importance  to  notice  is  the 
amount  of  responsibility  thrown  on  one  or  both  of  the  parties  to  it. 

If  one  person  who  was  bound  to  another  by  a  contract,  designedly 
subjected  him  to  harm  or  loss  {damnum)  with  respect  to  anything 
includiMl  in  the  eoninict,  the  wrongdoer,  in  inflicting  this  wilful 
injury,  was  said  to  hv.  guilty  of  ditlus  ;  if  ho  was  the  means  of  an 
injury  not  desigiied  being  inflicted,  then,  unless  the  damnum  was 
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the  result  of  unavoidable  accident,  he  was  said  to  be  guilty  of  cylpa. 
The  technical  term  for  being  responsible  for  malicious  injury  or  a 
fault  was  dolv/m,  ctdpam  prcestare.  Every  contract  bound  all 
parties  dolum  proesta/re,  and  a  special  agreement  that  the  parties 
should  not  be  so  bound  was  void.  (D.  ii.  14.  27.  3.)  Culpa  would 
naturally  admit  of  degrees.  The  fault  might  be  one  which  any 
man  in  his  senses  would  have  scrupled  to  commit,  and  it  was  then 
termed  lata  culpa  (lata  culpa  eat  nimia  negligentia,  id  est,  non 
intellegere  quod  omnes  intellegunt ;  D.  1.  16.  213.  2) ;  and  lata 
culpa  was  treated  as  approaching  nearly  to  dolus,  as  such  extreme 
negligence  must  generally  be  due  to  design.  Or  it  might  consist  in 
falling  short  of  the  highest  standard  of  carefulness  to  avoid  injury 
that  could  be  found ;  such,  for  instance,  as  the  carefulness  employed 
in  the  management  of  affairs  by  a  person  who  would  deserve  to  be 
called  bonus  paterfamilias,  and  the  culpa  was  then  termed  levis 
or  levissima.  Or,  again,  it  might  consist  in  falling  short  of  the 
care  which  the  person  guilty  of  the  culpa  was  accustomed  to  bestow 
on  his  own  affairs.  In  this  last  case  we  no  longer  measure  by  an 
absolute  standard,  but  a  relative  one ;  what  is  culpa  in  one  man  is 
not  in  another,  and  modem  writers  have  therefore  spoken  of  it  as 
being  culpa  levis  in  concreto,  i.e.  as  seen  in  and  measured  by  the 
particular  individual,  opposed  to  the  culpa  levis  in  abstracto,  i.e. 
estimated  by  the  absolute  standard  of  the  diligence  which  a  person 
of  the  utmost  care  would  exhibit. 

If  we  measure  the  degrees  of  responsibility  which  under  various 
circumstances  those  bound  by  an  obligation  will  incur,  we  may 
speak  either  of  the  fault  for  which  they  will  be  held  responsible,  or 
of  the  degree  of  negligence  which  this  fault  implies,  or  of  the  de- 
gree of  diligence  that  is  exacted  from  them.  These  are  only  differ- 
ent modes  of  talking  of  the  same  thing.  If  the  circumstances 
are  such  that  the  person  bound  by  the  obligation  undergoes  a  slight 
degree  of  responsibility,  we  may  say  that  he  wiU  be  responsible  for 
a  grave  fault  (lata  culpa),  not  for  a  slight  one  (culpa  levis),  that 
the  negligence  for  which  he  will  be  responsible  must  be  gro8S» 
crassa,  or  that  the  diligence  he  has  to  show  is  of  the  second,  not  of 
the  first,  of  the  two  orders  to  be  mentioned  immediately.  It  is  in 
the  language  of  diligence  that  the  Roman  jurists  generally  calculate 
the  amount  of  responsibility.  They  make  two  orders  of  diligence, 
the  higher,  that  of  the  bonus  pater fa/miliaSy  exacta  diligentia,  and 
the  lower,  that  shown  by  the  person  spoken  of  in  the  conduct 
of  his  own  affairs,  quanta  in  suis  rebus  diligentia ;  and  these 
two  orders  of  diligence  are  brought  into  harmony  with  the  three 
divisions  of  culpa  (lata,  levis,  and  levis  in  concreto)  in  this  way. 
(1)  A  person  responsible  for  culpa  levis  in  abstracto  has  to  show 
the  diligence  of  a  bonus  paterfamilias.  (2)  A  person  who  is  only 
responsible  for  lata  culpa  is  not  to  be  held  liable  until  it  is  shown 
that  he  has  not  used  as  much  care  as  he  does  habitually  about  his 
own  things.  A  person  who  is  responsible  for  culpa  Levis  in  con- 
creto has  to  show  that  he  has  used  as  much  wire  as  he  does  about 
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his  own  thin^,  i.e.  in  this  case  the  burden  of  proof  is  on  him.  In 
each  ciiHC  the  standard  is  the  care  which  the  person  sought  to  be 
made  liable  takes  about  his  own  things.  All  responsibility  for 
culpa  is  thus  set  under  two  heads  of  diligence,  and  in  the  same  way 
there  are  two  corresponding  heads  of  negligence  ;  and  negligence 
has  a  distinguishing  mark  added  to  it  in  the  term  crasaa,  as 
opposed  to  slight  (minima^  when  it  is  meant  that  the  person 
spoken  of  has  not  used  in  the  case  in  question  the  care  he  habit- 
ually employs  in  matters  that  affect  him. 

The  higher  degree  of  diligence,  that  of  a  bombs  paterfamilias, 
was  required,  or,  in  other  words,  the  negligence  from  which  liability 
would  arise  need  not  be  crassa.or,  in  other  words,  the  culpa  causing 
liability  might  be  levis  and  levis  in  ahstracto,  in  the  following  set 
of  cases :  1.  Where  the  person  responsible  got  the  benefit  of  a 
contract,  as,  for  example,  when  he  borrowed  a  thing  for  his  own 
use  (commodatvmi).  2.  When  both  parties  were  interested  in  the 
obligation  being  carried  out,  but  there  was  no  joint  interest  in  the 
thing,  as,  for  example,  mortgagor  and  mortgagee  (Tit.  14.  4), 
vendor  and  vendee  (D.  xviii.  6.  3),  letter  and  hirer  (D.  xix.  2.  25. 
7).     3.  In  case  of  agents  (negotiorura  gestores)  (Tit.  27.  1). 

Only  the  lower  degree  of  diligence,  that  quanta  in  suis  rebus, 
was  required,  or,  in  other  words,  the  negligence  from  which  liability 
would  arise  must  be  crassa,  or,  in  other  words,  the  culpa  causing 
liability  might  be  lata  or  levis  in  concreto,  in  the  following  cases : 
1.  When  the  other  person  to  the  contract  got  the  benefit  from  it, 
as  in  a  contract  of  deposit,  the  depositary  is  only  liable  for  crassa 
negligentia,  and  it  must  be  proved  that  he  has  not  used  the  quanta 
in  suis  rebus  diligentia.  (D.  xvi.  3.  32.)  2.  When  both  parties 
to  the  contract  have  a  common  interest  in  the  thing  as  to  which 
the  question  of  diligence  or  negligence  arises,  as  partners,  the  hus- 
band in  the  management  of  the  dotal  estate,  where  he  is  a  sort  of 
partner  (D.  xxiii.  3.  17.  pr.),  co-heirs  and  co-legatees  (D.  x.  2.  25. 
16).  3.  Involuntary  parties  to  a  quasi  contract,  like  tutors  and 
curators  (D.  xxvii.  3.  1.  pr.). 

6.  Interest,  mora. — When  a  person  bound  by  a  contract  delayed 
to  execute  it,  and  this  delay  (mora)  was  of  such  a  kind  that  culpa 
could  be  imputed  to  him,  he  was  subjected  to  something  more  than 
the  necessity  of  fulfilling  the  contract,  and  especially  he  was  in 
most  cases  Uable  to  pay  interest  (usuroey  (D.  xxii.  1.  7.)  But 
interest  was  not  ordinarily  payable  on  debte  except  by  express 
agreement.  By  the  Twelve  Tables  there  was  fixed  a  legal  maximum 
of  12  per  cent,  per  annum,  or  1  per  cent,  per  month,  centesimcB 
usurcB.  It  was  afterwards  reduced  to  6  per  cent.,  and  by  the  lex 
Oenucia  (B.C.  341)  interest  was  declared  illegal  During  the 
Republic,  however,  it  was  again  recognised,  and  the  maximum 
once  more  rose  to  12  per  cent.  Justinian  fixed  a  maximum  varying 
according  to  circumstances  from  12  to  4  per  cent.     (C.  iv.  32.  26.) 

7.  Actions. — The  subject  of  actions  is  treated  of  fully  in  the 
sixth  and  following  Titles  of  the  Fourth  Book,  and  it  is  only  neces- 
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sary  lir^ro,  to  notice  crcrtcmlly  that  part  of  the  subject  which  has  to 
do  with  the  enforcement  of  obligations,  and  especially  of  contracts. 
As  an  obligation  was  constituted  a  legal  tie  by  having  an  action 
attached  to  it,  it  is  necessary  to  know  by  what  kind  of  action  dif- 
ferent obligations  were  enforced,  and  in  almost  every  case  the 
Institutes  couple  the  mention  of  the  kind  of  action  attached  with 
the  mention  of  each  kind  of  obligation.  The  main  distinction  to 
be  now  referred  to  is  that  between  condictions  and  bonce  fidei 
actions,  corresponding  with  the  distinction  noticed  in  Tit.  13.  1 
between  civil  and  praetorian  obligations. 

The  older  actions  of  law  (see  Introd.  sec.  94)  afforded  a  very 
cumbrous  machinery  for  the  enforcement  of  rights  against  particu- 
lar persons ;  and  the  lex  Silia  (b.c.  243)  introduced  a  new  kind 
of  action,  termed  condictio,  for  the  enforcement  of  obligations 
binding  a  person  to  give  the  absolute  ownership  (dare)  of  a  certain 
sum  of  money  {pecunia  certa) ;  and  the  lex  Galpumia  (b.c.  233) 
extended  its  application  to  a  similar  demand  of  any  certain  thing, 
as  a  definite  quantity  of  oil  or  wheat.  (Gai.  iv.  19.)  In  process 
of  time  the  condictio  was  made  to  embrace  uncertain  as  well  as 
certain  things,  and  was  applied  to  obligations  binding  a  person 
facere,  and  hence  Gains  says,  appellantur  in  personam  actiones, 
quihns  darifierive  oportere  intendimus,  condictiones  (iv.  5).  The 
condictio  cer^i,i.e.  the  condictio  in  its  older  and  stricter  form,came 
thus  to  be  opposed  to  the  condictio  incerti.  We  may  therefore 
say  that  contracts  dare  or  facere  were  enforced  by  a  condictio,  and 
that  this  coaridictio  was  certi  or  incerti  according  as  a  definite  or 
indefinite  thing  was  demanded.  Whenever  the  contract  was  to 
do  a  thing,  it  was  always  uncertain,  because  the  law  could  not 
compel  the  personbound  by  the  contract  to  do  the  thing,  but  only 
to  give  a  pecuniary  equivalent ;  and  what  sum  of  money  was  a 
reasonable  compensation  for  the  loss  sustained  by  the  thing  not 
being  done  was  left  to  be  settled  by  the  judge.  The  formula 
oiWiQ  condictio  certiroxisiparet  eu7n[decem  aureo8]dare  oportere. 
(See  paragr.  1.  of  next  Title.)  That  of  the  condictio  incerti  ran 
quicquid  pa/ret  ev/m  dare  facere  oportere.  The  condictio  incerti, 
besides  its  general  name,  received  also  a  special  name  derived 
from  the  kind  of  contract  it  was  brought  to  enforce,  or  from  the 
subject  matter  of  the  contract  itself.  For  instance  the  action 
brought  to  enforce  a  stipulation  for  an  uncertain  sum  was  teniied 
an  actio  ex  stipulatu.  When  the  condictio  was  certi,  it  was  gener- 
ally spoken  of  simply  as  condictio.  Sometimes,  however,  though 
more  rarely,  it  too  received  a  special  name,  as  the  condictio  certi 
brought  to  enforce  a  mutuum  sometimes  termed  the  actio 
mutui. 

There  was  another  class  of  tactions  in  which  a  wide  discretion 
was  given  to  the  judge,  who  was  to  take  all  the  circumstances  of  the 
case  into  his  consideration,  and  pronounce  the  sentence  which  equity 
demanded,  thus  acting  as  an  arbiter  rather  than  disajiulex.  Such 
actions  were  termed  bonoi  fidei  actiones,  and  the  obligations,  to 
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enforce  which  they  wore  given,  were  termed  honce  fixlei  oblifja- 
tioncs,  Tlie  rijjht  to  have  this  equitable  consideration  of  the 
whole  case  was  inherent  in  the  nature  of  the  obligation,  i.e.  the 
action  brought  to  enforce  any  of  the  bonce  fidei  obligationes  was 
always  bonce  fidei.  All  actions  instituted  by  the  praetorian  law 
were  of  this  description.  There  was  thus  an  opposition  made 
between  condictiones  which  were  strictijurisj  derived  from  the 
civil  law,  and  in  which  the  judge  was  confined  within  the  limits  of 
the  formula,  and  these  bonce  fidei  actione8.  Among  the  bonce  fidei 
actiones  we  shall  find  several  mentioned  in  the  following  Titles  of 
this  Book,  as,  for  instance,  the  action  ex  empto,  ex  vendiio,  ex 
locato,  ex  conducto,  mandatiy  depositi,  pro  socio,  &c.  (See  Bk. 
iv.  Tit.  6.  28.)  The  bonce  fidei  action  given  by  the  praetor  to  en- 
force innominate  contracts  was  almost  always  one  speciallyadapted 
to  meet  the  facts  of  the  particular  case,  and  it  received  the  name 
of  the  actio  in  factum  prceacriptis  verbis.  The  formula  was 
di-awn  up  to  meet  the  facts  of  the  particular  case  (in  factum), 
and  this  was  done  by  placing  in  the  dernonstratio  a  short  state- 
ment of  these  facts  (prcescriptis  verbis).    (See  Introd.  sec.  106.) 

Tit.  XIV.    QUIBUS  MODIS  RE  CONTRAHITUR 

OBLIGATIO. 

An  obligation  is  contracted  re,  as, 
for  example,  by  giving  a  mutuum.  This 
always  consists  of  things  which  may  be 
weighed,  numbered,  or  measured,  as 
wine,  oil,  com,  coin,  brass,  silver,  or 
gold.  In  giving  these  things  by  nimi- 
ber,  measure,  or  weight,  we  so  give 
them  that  they  may  become  the  pro- 
perty of  those  who  receive  them.  And 
identical  things  lent  are  not  returned, 
but  only  others  of  the  same  nature 
and  quality ;  and  hence  the  term 
mutuum^  because  what  I  give,  from 
being  mine,  becomes  yours.  From  this 
contract  arises  the  action  termed  con- 
dictio. 


Be  contrahitur  obligatio  veluti 
mutui  datione.  Mutui  autem  obli- 
gatio in  his  rebus  consistit,  quae 
pondere,  numero  mensinrave  con- 
stant, veluti  vino,  oleo,  frumento, 
pecunia  numerata,  sere,  argento, 
auro,  quas  res  aut  numerando  aut 
nietiendo  aut  adpendendo  in  hoc 
diunus,  ut  accipientium  fiant  et 
(juandoque  nobis  non  eacdem  res,  sed 
aliie  ejusdem  natiursB  et  qualitatis 
rcddantur.  Unde  etiam  mutuum 
ai)pcllatum  sit,  quia  ita  a  me  tibi 
datur,  ut  ex  meo  tuum  fiat.  Ex  eo 
contractu  nascitur  actio,  quse  vocatur 
condictio. 

Gai.  iii.  90;  D.  xii.  1.  pr.  1,  2. 

Obligations  were  said  to  be  contracted  re  when  the  actual  re- 
ceipt of  a  thing  under  cci-tain  conditions  imposed  the  necessity  of 
fulfilling  those  conditions.  Four  kinds  of  contracts  came  under 
this  head,  all  of  which  are  noticed  in  this  Title,  viz.  those  named 
TfixitnuTYiy  comrtiodatum,  dcpositum,  snidpigmus.  By  the  contract 
of  mutuxiTn  the  property  in  the  thing  delivered  passed  to  the  re- 
ceiver ;  by  that  of  pignus  the  recipient  acquired  possession  ;  in 
contracts  of  commodatuTn  and  depositv/m  the  recipient  was  only 
in  possessionem     (See  Bk.  ii.  Tit.  6.  pr.  note.) 

The  contract  of  mutuum  was  a  contract  of  loan,  where  not  the 
thing  lent,  but  an  equivalent,  was  to  be  returned.  The  obligation 
to  return  this  e(|uivalent  arose  on  and  by  the  delivery  of  the  thing 
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hut.  It  is  scai*cely  necessary  to  say  that  the  derivation  from  ex 
vuu)  iaain  is  quite  erroneous.  Things  which  were  of  such  a  nature 
that  they  could  be  replaced  by  equal  quantities  and  qualities  are 
termed,  in  barbarous  Latin,  fungibiles,  because  rautua  vice  fun- 
guntur  (D.  xii.  1.  6),  they  replace  and  represent  each  other :  thus  a 
bushel  of  wheat  is  said  to  be  a  resfungibiliSy  a  particular  picture 
is  not.  The  distinction  is  much  better  expressed  by  saying  that 
the  classes  of  things  which  can  represent  each  other  are  considered 
in  generCy  those  which  cannot  are  considered  in  specie.  (See 
Introd.  sec.  55.)  If  the  person  who  lends  the  bushel  of  wheat  re- 
ceives in  return  a  bushel  of  equally  good  wheat,  consisting  of  grains 
totally  different  from  those  he  lent,  it  is  the  same  to  him  as  if  the 
identical  grains  were  restored ;  the  wheat  may  be  considered  in 
genere ;  not  so  with  the  picture,  which  can  only  be  considered  in 
specie.  But  itis  to  be  observed  that  it  is  the  intention  of  the  parties, 
not  the  nature  of  the  thing,  that  makes  the  thing  considered 
in  genere  rather  than  in  specie,  A  person  might' lend  a  picture, 
and  only  require  that  a  picture  of  some  sort,  whether  the  same  pic- 
ture or  another,  should  be  given  in  return  to  him,  in  which  case  the 
picture  would  be  considered  in  genere ;  or  a  person  might  require 
the  identical  grains  of  wheat  to  be  returned,  and  then  the  wheat 
would  be  considered  in  specie.  A  thing  lent  in  a  mutuwm  was 
always  considered  in  genere,  so  that  whenever  it  was  the  inten- 
tion of  the  parties  that  the  loan  should  be  a  mutuum,  it  was  also 
their  intention  that  the  thing  lent  should  be  considered  in 
genere. 

It  was  by  the  contract  of  mutuum  that  money  was  generally 
lent,  and  so  we  are  told  in  Bk.  iv.  Tit.  7.  7,  that  persons  who  lent 
money  {rautuas  pecunias)  to  filiifamiliarum  were  deprived  by 
the  senatusconsultum  Macedonianum  of  all  power  to  recover  the 
debt. 

The  action  for  recovering  the  equivalent  would  be  a  condictio 
cerii,  as  the  equivalent  was  necessarily  something  fixed  and  de- 
termined on.  In  this  case  the  condictio  received  the  name  of 
condictio  ex  mutuo,  or  sometimes  actio  mutuiy  but  as  it  was 
always  certiy  it  very  seldom  was  termed  anything  but  condictio, 
and  perhaps  the  tenn  actio  mutui  (C.  vii.  35.  5)  would  not  have 
been  used  in  the  time  of  strict  legal  language. 


I.  Is  quoque,  qiii  non  debitum 
accepit  ab  eo,  qui  per  errorem  solvit, 
re  obligatur :  daturque  agenti  contra 
eum  propter  repetitionem  condicticia 
actio  ;  nam  proinde  ei  condici  potest 
'si  paret  eum  dare  oportere,'  ac  si 
mutuum  accepisset.  tJnde  pupillus, 
si  ei  sine  tutoris  auctoritate  non  de- 
bitum per  errorem  datum  est,  non 
tenetur  indebiti  condictione,  non 
magis  quam  mutui  datione.  Sed 
hflBC  species  obligationis  non  videtur 
ex  contractu  consistere,  cmn  is,  qui 


1.  A  person,  also,  who  receives  a 
payment  which  is  not  due  to  him,  and 
which  is  made  hy  mistake,  is  boimd 
re  ;  and  the  plaintiff  may  have  against 
him  an  actio  condictwia  to  recover  what 
he  has  paid.  For  the  condictio  *  Si  paret 
eum  aare  oportere  *  may  be  brought 
against  him,  exactly  as  if  he  had  re- 
ceived a  mutuum.  Thus  a  pupil,  to 
whom  a  pa,>Tuent  has  been  made  by 
mistake  without  the  authorisation  of 
his  tutor,  is  not  subject  to  a  condictio 
indehitiy  any  more  than  he  would  be 
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solvendi  animo  dat,  magis  distraherc  by  the  gift  of  a  mutuum.  This  species 
Toluit  negotium  quam  contrahere.        of  obligation,  however,  does  not  seem 

to  arise  from  a  contract,  since  he,  who 
gives  in  order  to  acquit  himself  of 
something  due  from  him,  intends  rather 
to  dissolve  than  to  make  a  contract. 

Gai.  iii.  91. 

In  this  case  it  is  the  law  that  imposes  certain  conditions,  and 
not  the  intention  of  the  parties,  and  therefore  the  obligation  arises 
qudsi  ex  contractu,  under  which  head  it  is,  indeed,  subsequently 
placed.  (Tit.  27.  6.)  A  pupil  could  not  be  bound  without  the 
consent  of  his  tutor.  If,  therefore,  without  the  consent  of  his 
tutor,  a  loan  was  made  him,  he  was  not  bound  to  repay  it,  or  if 
money  not  due  to  him  was  paid  him,  he  was  not  bound  to  refund 
it.     (See  Bk.  i.  Tit.  21.  pr.) 

2.  Item  is,  cui  res  aliqua  ntenda  2.  A  person,  too,  to  whom  a  thing 

datnr,  id  est  commodatur,  re  obliga-  is  given  as  a  commodatv/nij  i.e.  is  given 
tur  et  tenetur  conmiodati  actione.  that  he  may  make  use  of  it,  is  bound 
Sed  is  ab  eo,  qui  mutuum  accepit,  re,  and  is  subject  to  the  actio  commo- 
longe  distat:  namque  non  ita  res  daii.  But  there  is  a  wide  difference 
datur,  ut  ejus  fiat,  et  ob  id  de  ea  re  between  him  and  a  person  who  has 
ipsa  restituenda  tenetur.  £t  is  qui-  received  a  mutuum  ;  for  the  thing  is 
dem,  qui  mutuum  accepit,  si  quolioet  not  given  him  so  that  it  may  become 
fortuito  casu,  quod  accepit,  amiserit,  his  property,  and  he  therefore  is  bound 
veluti  incendio,  ruina,  naufragio  aut  to  restore,  the  identical  thing  he  re- 
latronum  hostiumve  incursu,  nihilo  ceived.  And,  again,  he  who  has  re- 
minus  obligatus  permanet.  At  is,  ceived  a  mutuum,  if  by  any  accident, 
qui  utendum  accepit,  sane  quidem  as  fire,  the  fall  of  a  building,  ship- 
cxactam  diligentiam  custodiends  rei  wreck,  the  attack  of  thieves  or  ene- 
prsestare  jubetur  nee  sufficit  ei,  tan-  mies,  he  loses  what  he  received,  still 
tam  diligentiam  adhibuisse,  quan-  remains  bound.  But  he  who  has  re- 
tam  suis  rebus  adhibere  solitus  est,  ceived  a  thing  lent  for  his  use,  is 
si  modo  alius  diligentior  poterit  eam  indeed  bound  to  employ  the  utmost 
rem  custodire :  sed  propter  majorem  diligence  in  keeping  and  preserving 
vim  majoresve  casus  non  tenetur,  si  it ;  nor  wUI  it  suffice  that  he  should 
modo  non  hujus  culpa  is  casus  inter-  take  the  same  care  of  it,  which  he 
venerit:  alioquin  si  id,  quod  tibi  was  accustomed  to  take  of  his  own 
commodatum  est,  peregre  ferre  te-  property,  if  it  appears  that  a  more 
cum  medueris  et  vel  incursu  hostium  careful  person  might  have  preserved 
preedonumve  vel  naufragio  amiseris,  it  in  safety ;  but  he  has  not  to  answer 
dubium  non  est,  quin  de  restituenda  for  loss  occasioned  by  superior  force, 
ea  re  tenearis.  Commodata  autem  or  extraordinary  accident,  provided 
res  tunc  proprie  intellegitur,  si  nulla  the  accident  is  not  due  to  any  fault  of 
mercede  accepta  vel  constituta  res  his.  If,  however,  you  take  with  you 
tibi  utenda  data  est.  Alioquin  mer-  on  a  journey  the  thing  lent  you  to 
cede  interveniente  locatus  tibi  usus  make  use  of,  and  you  lose  it  by  the 
rei  videtur;  gratuitum  enim  debet  attack  of  enemies  or  robbers,  or  by 
esse  commodatum.  shipwreck,  you  are  undoubtedly  bound 

to  restore  it.  A  thing  is  properly  said 
to  be  comTnodatum,  when  you  are  per- 
mitted to  enjoy  the  use  of  it  without 
any  recompense  being  given  or  agreed 
on;  for,  if  there  is  any  recompense, 
the  contract  is  that  of  locatio,  as  a 
thing,  to  be  a  commodatum,  must  be 
lent  gratuitously. 

D.  xliv.  7.  1.  3,  4 ;  D.  xiiL  6.  18.  pr. 
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As  the  adviinta^e  in,  in  almost  every  case,  entirely  on  the  side 
of  tlie  rocoivcr  of  the  comviodatum,  he  was  bound  to  take  every 
care  of  it,  or,  as  Gaius  says,  as  great  care  as  the  most  diligent  j^aicr- 
familiaa  takes  of  his  own  property.     (D.  xiii.  6.  18.  pr.) 

To  use  the  technical  phrase,  it  was  *  essential '  to  the  com- 
modatum  that  it  should  be  gratuitous.  Things  incident  to  a  con- 
tract may  be  essential  to  it,  i.e.  necessarily  belonging;  natural, 
i.e.  belonging  in  the  absence  of  express  agreement  to  the  contrary  ; 
or  accidental,  i.e.  belonging  only  by  express  agreement. 

The  comjnodatura  gave  rise  to  the  actio  corn/modati,  which  was 
either  directa  or  contraria  ;  by  the  actio  commodati  directa,  the 
commodans  made  the  receiver  of  the  coramodatum  restore  the 
thing  lent,  after  the  receiver  had  had  it  in  hLs  possession  for  the 
time  agreed  on  (for  he  could  not  reclaim  it  before),  or  made  him 
pay  for  any  loss  accruing  through  his  fault.  By  the  actio  commO' 
dati  contraria,  the  receiver  of  the  coinmodatum  obtained  from 
the  commodans  compensation  for  any  extraordinary  expenses 
which  the  preservation  of  the  thing  had  entailed,  or  for  any  losses 
occasioned  Tby  the  fault  of  the  comm,odans.  The  actio  was,  in  the 
former  case,  termed  directa,  because  it  proceeded  from  what  was 
a  necessary  part  of  the  execution  of  the  contract,  viz.  the  thing 
lent  being  put  in  the  possession  of  the  receiver,  while  the  a^tio 
contraria  only  arose  from  a  thing  which  might  happen  or  not, 
viz.  there  being  some  extraordinary  expense,  or  some  fault  on  the 
part  of  the  coTnraodans.  (See  D.  xiii.  6. 17.  1.)  All  the  actions 
arising  out  of  contracts  re,  except  the  condictio  ex  mutuo,  were 
bonce  fidei.     (Bk  iv.  Tit.  6.  28.) 


3.  Preeterea  et  is,  apud  quern  res 
aliqua  deponitnr,  re  obligatur  et 
actione  deposit!,  qua  et  ipse  de  ea  re, 
quam  accepit,  restituenda  tenetur. 
Sed  is  ex  eo  solo  tenetur,  si  quid 
dolo  commiserit,  culps  autem  no- 
mine, id  est  desidiffi  atque  neglegen- 
tiffi,  non  tenetur:  itaque  seourus 
est,  qui  parum  diligenter  custoditam 
rem  furto  amisit,  quia,  qui  negle- 
genti  amico  rem  custodiendam  tra- 
didit,  Buee  facilitati  id  imputare 
debet. 


8.  A  person,  again,  with  whom  a 
thing  is  deposited,  is  bound  re,  and  is 
subject  to  the  actio  depositi,  by  which 
he  is  bound  to  give  back  the  identical 
thing  which  he  received.  ])ut  he  is 
only  answerable  if  he  is  guilty  of  fraud, 
and  not  for  a  mere  fault,  such  as  care- 
lessness or  negligence  ;  and  he  cannot, 
therefore,  be  called  to  account  if  the 
thing  deposited,  being  carelessly  kept, 
is  stolen.  For  he  who  commits  his 
property  to  the  care  of  a  negligent 
friend,  should  impute  tiie  loss  to  his 
own  want  of  caution. 


D.  xHv.  7.  1.  6. 

Here  the  benefit  is  entirely  on  the  side  of  the  person  who 
commits  the  thing  to  the  care  of  one  who  receives  it  gratuitously. 
The  latter,  therefore,  unless  he  specially  agrees  to  be  answerable 
for  the  thing  entrusted  to  him,  or  himself  offers  to  take  care  of  it 
(D.  xiii.  6.  5.  2),  is  not  liable  for  its  loss  or  deterioration,  if  he  is  not 
'guilty  of  dishonesty,  or  of  such  gross  neglect  as  amounts  to  dis- 
honesty. He  has,  however,  no  right  to  make  use  of  the  thing, 
and  would  be  guilty  of  theft  if  he  did  (Bk.  iv.  Tit.  1.6);  and  as  it  is 


LIB.  m.    TIT.  XIV.  831 

(loix>.sit(Hl  lor  the  l>onefit  of  the  person  depositing  it,  that  person 
can  reclaim  it  when  he  pleases,  and  need  not,  like  the  coTamodans, 
wait  for  the  expiration  of  the  time  agreed  on. 

The  depositum  gave  rise  to  the  ac^io  cJepo«t^i,  which  was  directa 
or  contraria,  upon  the  same  principle  as  the  actio  commodati. 
The  depositary  was  entitled  to  be  recompensed  for  every  expense 
incurred,  and  to  compensation  for  every  loss  occasioned  by  the  fault 
of  the  deponens,  however  light  that  fault  might  be.  If  the  deposit- 
ary had  voluntarily  offered  to  receive  the  deposit,  he  too  would  be 
answerable  for  loss  occasioned  by  a  culpa  levis,  i.e.  a  slight  fault, 
as  opposed  to  culpa  lata,  gross  negligence.  If  a  deposit  was 
rendered  necessary  by  circumstances  of  unforeseen  and  sudden  mis- 
fortune, as  a  shipwreck  or  fire,  and  if  the  depositary  who  had  re- 
ceived the  thing  denied  he  had  received  it,  double  the  value  of  the 
thing  could  be  recovered.     (See.  Bk.  iv.  Tit.  6.  23.) 

4.  Creditor  quoque,  qui  pignus  4.  A  creditor  also,  who  has  received 

accepit,  re  obligatur,  qui  et  ipse  a  pledge,  is  bound  re,  for  he  is  obliged 
de  ea  ipsa  re,  quam  accepit,  resti-  to  restore  the  thing  he  has  received, 
tuenda  tenetur  actione  pigneraticia.  by  the  actio  pigneraticia.  But,  inas- 
Sed  quia  pignus  utriusque  gratia  much  as  a  pledge  is  given  for  the 
datur,  et  debitoris,  quo  magis  ei  benefit  of  both  parties,  of  the  debtor 
pecunia  crederetur,  et  creditoris,  that  he  may  borrow  more  easily,  and 
quo  magis  ei  in  tuto  sit  creditum,  of  the  creditor  that  repayment  maybe 
placuit  sufficere,  quod  ad  earn  rem  better  secured,  it  has  been  decided 
custodicndam,  exactam  diUgentiam  that  it  will  suffice  if  the  creditor  em- 
adhibere  :  quam  si  prsestiterit  et  ploys  the  utmost  degree  of  diligence  in 
aliquo  fortuito  casu  rem  amiserit,  keeping  the  thing  pledged ;  but  if,  not- 
securum  esse  nee  impediri  creditum  withstanding  this  care,  he  has  lost  it 
petere.  by  some  accident,  the  creditor  is  not 

accountable  for  it,  and  he  is  not  pro- 
hibited from  suing  for  his  debt. 
D.  xliv.  7.  1.  6 ;  D.  xiii.  7.  13.  1. 

The  oldest  form  of  the  contract  of  pledge  was  that  of  Tnamci- 
patio,  or  absolute  sale  of  the  thing  subject  to  a  contract  olfiducia 
or  agreement  for  redemption .  There  were  so  many  things  to  which 
manciiiatio  was  considered  inapplicable,  that  the  more  simple  con- 
tract ol  pignus  quite  superseded  this  maTicipai'iocon^rac^a^rfuc'ia. 
A  further  simplification  of  the  contract  of  pledge  wasthe  Aj/po^Aeca, 
in  which  the  thing  pledged  remained  with  the  pledger.  The  raan- 
cipatioy  it  may  be  observed,  transferred  both  the  property  and  pos- 
session of  the  thing  pledged ;  the  pignut  gave  the  possession  to 
the  creditor,  but  left  the  property  in  the  thing  with  the  debtor ; 
the  hypotheca  left  both  the  property  and  the  possession  with  the 
debtor.  (See  note  at  end  of  Bk.  ii.  Tit.  5.)  The  right  of  the 
creditor  over  the  thing  pledged  or  hypothecated  was  protected 
by  the  actio  quasi- Serviana  (see  Bk.  iv.  Tit.  6.  7),  by  which  the 
creditor  recovered  the  thing  pledged  if  lost  out  of  his  possession, 
and  got  possession  of  the  thing  hypothecated. 

According  to  the  text  the  degree  of  diligence  required  both  of 
ihecovimodatarius^ndotthe  creditor  is  that  described  as  *exacta ' 
That  is  to  say  theutmost  diligence,  that  of  the  bonus  paterfamilias. 
This  view  of  the  state  of  the  law  with  regard  to  the  creditor  is 


332 


LIB.  m.    TIT.  XV. 


home  out  in  D.  xiii.  7. 13.  §  1  and  14,  though  in  D.  xvi.  6.  18  only 
the  diligence  *  ut  in  suis  rebus '  is  reciuired.  The  creditor,  like  the 
receiver  of  a  commodatumy  could  not  make  use  of  the  thing  placed 
in  his  possession ;  and  although  he  could  without  agreement  take 
them  as  against  the  principal  of  his  claim  (C.  iv.  24.  1),  it  was 
only  by  an  agreement,  expressed  or  understood,  that  the  creditor 
could  take  the  fruits  of  the  thing  pledged  by  way  of  interest. 
(D.  XX.  1.  11.  1  ;  D.  XX.  2.  8.) 

Creditor  and  debtor  are  terms  used  more  widely  in  Roman 
law  than  in  our  own.  Every  one  who  possessed  a  personal  right 
against  another  was  termed  a  creditor,  and  every  one  who  owed 
the  satisfaction  of  a  claim,  or  was  the  subject  of  a  personal  right, 
was  a  debitor. 

From  the  contract  of  pigntus  sprang  the  actio  pigneraticia, 
which  was  directa  when  used  by  the  debtor  to  constrain  the  cre- 
ditor to  give  back  the  thing  pledged  if  the  debt  had  been  paid,  or 
to  pay  over  the  surplus  if  the  thing  pledged  had  been  sold,  and 
produced  more  than  was  due  for  the  debt,  or  to  obtain  compensa- 
tion from  him  for  any  injury  to  the  thing  pledged,  arising  through 
his  fault.  The  actio  pigneraticia  was  contra/ria  when  used  by 
the  creditor  to  make  the  debtor  reimburse  him  for  all  expenses 
incurred  in  keeping  the  thing  safe,  or  compensate  him  for  all 
injuries  sustained  by  the  thing  pledged  through  the  fault  of  the 
debtor  (D.  xiii.  7.  31);  or,  again,  to  compensate  him  if  the  thing 
pledged  proved  to  be  in  reality  not  the  property  of  the  debtor, 
and  was  claimed  by  the  real  owner.  Until  it  was  claimed,  the 
fact  that  it  belonged  to  another  did  not  prevent  a  thing  being 
made  the  subject  of  a  contract  of  pignua,  and  the  creditor  was 
as  much  bound  to  restore  it  to  the  debtor,  if  the  sum  due  was 
paid,  as  if  it  had  really  been  the  debtor's  property. 

Trr.  XV.    DE  VERBORUM  OBLIGATIONE. 


Verbis  obligatio  contrahitur  ex 
interrogatione  et  responsione,  cum 
quid  dari  fierive  nobis  stipulamur. 
Ex  qua  due  proficiscuntur  actiones, 
tain  condictio,  si  certa  sit  stipulatio, 
quam  ex  stipulatu,  si  incerta.  Quae 
hoc  nomine  inde  utitur,  quia  stipu- 
lum  apud  veteres  firmum  appella- 
batur,  forte  a  stipite  descendens. 


An  obligation  verbis  is  contracted 
by  means  of  a  question  and  an  answer, 
when  we  stipulate  that  anything  shall 
be  given  to  or  done  for  us.  It  gives 
rise  to  two  actions — the  condictio, 
when  the  stipulation  is  certain,  and 
the  actio  ex  stipulatu,  when  it  is 
uncertain.  The  term  stipulation  is 
derived  from  stipulum,  a  word  em- 
ployed by  the  ancients  to  mean  *  firm,' 
£ind  coming  perhaps  from  stipes,  the 
trunk  of  a  tree. 

D.  xUv.  7.  1.  7 ;  D.  xii  1.  24 

The  stipulatio  was,  properly  speaking,  not  a  contract,  but  a 
means  of  making  a  contract,  a  solemn  form  giving  legal  validity  to 
an  agreement.  This  form  consisted  of  a  question  and  answer,  and 
it  was  the  question  only  which  was,  properly  speaking,  the  stipu- 
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latiOy  it  being  only  by  an  extension  of  the  term  that  the  word  was 
applied  to  the  whole  mode  of  contracting,  and  that  the  answerer 
as  well  as  the  questioner  was  said,  as  in  paragr.  1,  to  be  one  of  the 
stipulantes.  Like  all  the  old  forms  of  obligation,  this  formula  only 
bound  one  party,  viz.  the  maker  of  the  promise.  The  promiasor 
had  himself  to  become  the  stipulator,  and  to  receive  in  his  turn  a 
promise,  if  he  wished  to  secure  reciprocal  rights.  Obligations 
may  be  divided  according  as  they  are  unilateral  and  bind  one 
party  only,  or  bilateral  and  bind  both  parties.  A  stipulation  gave 
rise  to  a  unilateral  obligation. 

Festus  derives  stipulatio  from  stips,  coined  money ;  and  Isi- 
dorus  from  stipula,  a  straw.  '  Veterea  enirfi,  quando  sibi  aliquid 
promittebant,  stipulam  terientea  frangebant,quara  iterurajun- 
gentes  sponaiones  suae  agnoscebant.*  (Orig,  v.  24.  Quoted  by 
Ortolan.)  Stipes  and  stipulum  are  a  more  probable  source  of  the 
derivation  of  the  word. 

When  the  stipulation  was  for  something  certain,  as  for  a  fixed 
sum  of  money,  or  for  wine  of  a  specified  kind,  it  was  enforced  by 
the  condictio  certi ;  when  for  something  uncertain,  as  for  wine  of  a 
good  quality,  for  something  to  be  done  or  left  undone,  by  the  con- 
dict^o  incerti.  The  term  actio  ex  stipulatu  is  sometimes  used  to 
denote  the  condictioy  whether  certi  or  incerti,  but  it  is  more 
usually  employed  to  denote  the  condictio  incerti,  as  when  the 
condictio  was  certi,  that  is,  was  employed  in  its  proper  form,  it 
generally  received  no  other  name  than  condictio.  The  action 
arising  on  a  stipulation  of  any  kind  was  always  stricti  juris. 

The  stipulation  was  not  the  only  contract  made  by  going  through 
a  solemn  form  of  words.  By  the  dictio  dotis  the  wife  and  her 
ascendants  bound  themselves  to  give  the  dos  to  the  husband  ;  and 
by  a  promise  accompanied  by  an  oath  (jv/rata  promissio  liberti) 
the  freedman  bound  himself  to  render  his  services  to  his  patron. 
In  neither  of  these  cases,  however,  was  a  previous  question  a 
necessary  part  of  the  form. 

1.  In  hac  re  olim  talia  verba  tra-  1.  Formerly    the    words    used    in 

dita  fuerunt :  *  Spondes  ?   spondeo,  making  this  kind  of  contract  were  as 

Promittis  ?    promitto,    Fidepromit-  follows — *  Spondes  f    do  you   engage 

tis  ?  fidepromitto,  Fidejubes?  fide-  yourself?    Spondeo,!  do  engage  my- 

jubeo,  Dabis  ?  dabo,  Facies  ?  faciam.'  self.     Promittis  f     do   you  promise  ? 

Utrum  autem  Latina  an  Graeca  vel  /Vomi7 to,  I  do  promise.  Fidepromittisf 

qua  alia  lingua  stipulatio  concipiatur,  do  you  promise  on  your  good  faith? 

uiliil    interest,    scilicet    si    uterque  Fidepromitto,  I  do  promise  on  my  good 

stipulantium  intellectum  hujus  lin-  faith.     Fidejubes  f  do  you  make  your- 

gusB  habeat :  nee  necesse  est  eadem  self  fidejussor  f    Fidyubeo,  I  do  make 

Ungua   utrumque   uti,    sed    sufficit  myself  fidejussor,     nobis  f  will  you 

congruenter  ad  interrogatum  respon-  give  ?    Dabo,  I  will  give.    Facies  f  will 

dere :  quin  etiam  duo  Graeci  Latina  you   do  ?    Faciam,   I   will  do.'    And 

lingua  obligationem  contrahcre  pos-  it  is  immaterial  whether  the  stipula- 

sunt.     Sed  hajc  soUcmnia  verba  olim  tion  is  in  Latin  or  in  Greek,  or  in  any 

quidem    in    usu    fuerunt:      postea  other    laiif^uage,   so   that   the  parties 

autoiti  Leoniaiia  consitutio  lata  est,  understand  it ;  nor  is  it  necessary  that 

quiiN  soUemiiitate  verborum  sublata,  the  same  language  should  be  used  by 

sensum  et  consonantem  intellectum  each  person,  but  it  is  sufficient  if  the 
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ab  ntraque  parte  solum  dosiderat,  answer  agrees  with  the  question.  So 
licet  quibuscumque  verbis  ezpressus  two  Greeks  may  contract  in  Latin, 
est.  Anciently  indeed  it  was  necessary  to 

use  the  formal  words  just  mentioned, 
but  the  constitution  of  the  Emperor 
Leo  was  afterwards  enacted,  which, 
removing  formalities  of  expression, 
requires  only  that  the  parties  imder- 
stand  one  another  and  mesui  the  same 
thing,  no  matter  what  words  they 
use. 

Gai.  iii.  92,  93 ;  D.  xlv.  1. 1.  6 ;  a  viii.  37.  10. 

Spondee  t  spondeo  was  the  form  exclusively  proper  when  both 
parties  were  Roman  citizens ;  adeo  propria  civiv/m  Romanorum 
est,  ut  ne  quid&m  in  Orcecv/m  aermonera  per  interpretationem 
proprie  transferripoasit,  quamvia  dicatur  a  Orceca  vocefigv/rata 
ease.    (Gal  iii.  93.) 

This  constitution  of  Leo  was  published  a.d.  472.  (C.  viii  37. 
10.) 

2.  Ononis  stipulatio  aut  pure  aut  2.  Every  stipulation  is  made  simply^ 

in    diem    aut    sub    condicione    fit.  or  with  the  introduction  of  a  particular 

Pure  veluti  'quinque  aureos   dare  time,  or  conditionally.      Simply,  as, 

spondes  ? '   Idque  confestim  peti  po-  *  Do  you  engage  to  give  five  aurei  f  * 

test.     In  diem,  cum  adjecto  die,  quo  in  this  case  the  money  may  be  instantly 

pecunia    solvatur,     stipulatio    nt :  demanded.    With  the  introduction  of 

veluti  *decem  axureos  primis  kalen-  a  particular  time,  as  when  a  day  is 

dis    Martiis    dare    spondes  ? '      Id  mentioned  on  which  the  money  is  to 

autem,  quod  in  diem   stipulamur,  be  paid,  as,  *Do  you  engage  to  give 

statim   quidem    debetur,    sed   peti  me  ten  aurei  on  the  first  of  the  calends 

priusquam  dies  veniat,  non  potest :  of  March  ? '    That  which  we  stipulate 

ac  ne  eo  quidem  ipso  die,  in  quem  to  give  at  a  particular  time  becomes 

stipulatio  facta  est,  peti  potest,  quia  immediately  due,  but  cannot  be  de- 

totus    ille    dies    arbitrio    solventis  manded  before  the  day  arrives,  nor 

tribui  debet.     Keque  eniin  certum  can  it  even  be  demanded  on  that  day, 

est,  eo  die,  in  quem  promissum  est,  for  the  whole  of  the  day  is  allowed  to 

datum  non  esse,  priusquam  is  pree-  the  debtor  for  payment,  as  it  is  never 

tereaU  certain  that  the  payment  has  not  been 

made  on  the  day  appointed  until  that 
day  is  at  an  end. 

D.  xlv.  1.  46.  pr. ;  D.  1.  16.  213. 

In  the  technical  language  of  the  jurists,  Ubi  pv/re  qwia  atipu- 
latua  fuerit,  et  ceaait  et  venit  diea ;  ubi  in  diem,  ceaait  diea,  aed 
nondvmi  venit.  (See  note  on  Bk.  ii.  Tit.  20.  20.)  If  the  stipula- 
tion was  made  pv/re,  the  interest  in  the  thing  stipulated  for  passed 
at  once  to  the  stipulator  {ceaait  diea),  and  he  could  at  once  demand 
to  have  it  (venit  diea),  giving,  of  course,  suflBcient  time  for  the 
debtor  to  fulfil  his  obligation.  If  the  stipulation  was  made  in 
diem,  the  interest  in  the  thing  stipulated  for  passed  at  once  to  the 
stipulator,  but  he  could  not  demand  it  until  the  diea  was  past. 

Inhere  is  a  distinction  in  the  respective  efiects  of  a  stipulation 
in  diein  and  of  a  conditional  stipulation  that  deserves  notice. 
When  a  stipulation  was  made  in  diem,  the  promise  was  binding 
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at  once,  and  the  debt  was  already  due,  and  therefore  if  any  part  of 
the  debt  was  paid  before  the  day  named,  it  could  not  be  recovered  ; 
whereas,  when  a  stipulation  was  made  with  a  condition,  if  any- 
thing was  paid  before  the  condition  was  accomplished,  it  could 
be  recovered,  because,  until  the  condition  was  fulfilled,  the  stipu- 
lator had  no  interest  in  the  thing  stipulated  for  (noTuJl/u/m  ceaait 
dies).     (See  paragr.  4.) 

3.  At  si  ita  stipuleris  '  decern  3.  But,  if  you  stipulate  thus,  '  Do 
aureos  annuos,  quoad  vivam,  dare  you  engage  to  give  me  ten  aurei  an- 
spondes?'  et  pure  faota  obligatio  nually,a8longa8llive?  the  obligation 
intellegitur  et  perpetuatur,  quia  ad  is  understood  to  be  made  simply,  and 
tempus  deberi  non  potest.  Sed  is  perpetual ;  for  a  debt  cannot  be  due 
heres  pctendo  pacti  exceptione  sub-  for  a  time  only ;  but  the  heir,  if  he 
movebitur.  demands  payment,  will  be  repelled  by 

the  ejcceptio  pacti, 

D.  xlv.  1.  66.  4. 

l^pse  of  time  was  not,  in  the  Roman  law,  a  mode  by  which  a 
debt  could  be  extinguished.  Consequently,  if  it  was  owed,  it  was 
owc<l  for  ever :  but  this  technicality  was  prevented  from  working 
any  injustice  by  the  plea  referred  to  in  the  text,  namely  that 
there  was  an  agreement  to  the  contrary,  or  by  that  of  fraud. 
Plane  post  tempvs  stipulator  vel  pacti  conventi,  vel  doli  mali 
exceptione  subTnoyeri  poterit.  (D.  xliv.  7.  44. 1.)  If,  however,  a 
similar  gift  had  been  given  as  a  legacy,  the  right  to  receive  would 
be  extinguished  ipso  jure  by  the  death  of  the  legatee. 

4.  Sub  condicione  stipulatio  fit,  4.  A  stipulation  is  made  condition- 
cum  in  aliquem  casum  differtur  obli-  ally,  when  the  obligation  is  postponed 
gatio,  ut,  si  ali(juid  factum  fuerit  aut  to  the  happening  of  some  uncertain 
non  fuerit,  sti[)ulatio  conmiittatur,  event,  so  that  it  takes  effect  if  such  a 
veluti  *  si  Titius  consul  factus  fuerit,  thing  happens  or  does  not  happen,  as, 
quinque  aureos  dare  spondes  ?  *  Si  for  instance,  '  Do  you  engage  to  give 
quis  ita  stipulctur  *  si  m  CapitoUum  five  aurei  if  Titius  is  made  consul  ? ' 
non  ascondero,  dare  spondes  ? '  per-  Such  a  stipulation  as  *  Do  you  engage 
inde  erit,  ac  si  stipulatus  esset,  cum  to  give  five  aurei  if  I  do  not  go  up  to 
morietur  dari  sibi.  Ex  condicionali  the  Capitol  ?  *  is  in  effect  the  same  as 
stipulatione  taiitum  spos  est  debitum  if  the  stipulation  had  been,  that  five 
iri,  eamque  ipsam  spem  transmitti-  aurei  should  be  given  to  the  stipulator 
mus,  si,  priusquam  condicio  existat,  at  the  time  of  his  death.  From  a  con- 
luors  nobis  coutigerit  ditional  stipulation  there  arises  only  a 

hope  that  the  thing  will  become  due ; 
and  this  hope  we  transmit  to  our  heirs, 
if  we  die  before  the  condition  is  accom- 
plished. 

D.  xlv.  1.115.  1;  D.  L  16.54. 

Tlie  heir  or  legatee,  it  may  be  remembered  (see  Bk.  ii.  Tit. 
14.  9),  who  died  before  the  condition  was  accomplished,  did  not 
transmit  any  interest  in  the  inheritance  or  legacy  to  his  heirs, 
whereas  the  stipulator  did,  as  we  learn  from  the  text,  transmit  to 
his  heirs  the  hope  that  the  thing  stipuhitcd  for  would  be  one  day 
due  to  him  (spes  debitum  iri).     The  reason  of  this  (llfference  is. 
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that  the  testamentary  dispositions  were  considered  to  be  made  to 
the  heir  or  legatee  personally. 

If  the  promissor  attempted  to  defeat  the  condition  by  prevent- 
ing its  being  fulfilled,  he  was  treated  as  if  he  had  promised  pure, 
and  the  thing  could  be  demanded  from  him  at  once. 

It  is  here  said  that  a  promise  to  pay,  if  a  person  did  not  do  a 
thing,  was  a  promise  to  pay  when  he  died.  There  was,  however, 
this  difiference :  the  promissor  was  certain  to  die,  and  therefore  the 
stipulation,  with  the  words  cv,7n  raoriar,  was  really  made  in  diein; 
whereas  it  was  not  certain  whether  the  promissor  would  or  would 
not  go  up  to  the  Capitol,  and,  therefore,  the  stipulation  with  the 
words  81  in  Gapitoliv/m  non  ascendero  was  made  sub  conditione. 

5.  Loca  etiam  inseri  stipulationi  5.  It  is  customary  to  insert  a  par- 

Bolent,  veluti '  Garthagine  dare  epon-  ticular  place  in  a  stipulation,  as,  for 
des  ?  '  Quffi  stipulatio  licet  pure  fieri  instance,  *  Do  you  engage  to  give  me  at 
videatur,  tamen  re  ipsa  habet  teni-  Carthage?'  and  this  stipulation,  al- 
pus  injcctum,  quo  promissor  utatur  though  it  appears  to  be  made  simply, 
ad  pecuniam  Garthagine  dandam.  yet  necessanly  implies  a  delay  sufficient 
Et  ideo  si  quis  ita  RomsB  stipuletur  to  enable  the  person  who  promises  to 
'Hodie  Garthagine  dare  spondes?'     pay  the  money  at    Garthage.      And 

therefore,  if  any  one  at  Rome  stipulates 
thus,  *Do  you  engage  to  give  to  me 
this  day  at  Garthage  ?  *  the  stipulation 
is  useless,  because  the  fulfilment  of  the 
promise  is  impossible. 

D.  xlv.  1.  73,  pr. ;  D.  xiiL  4.  2.  6. 


inutilis  exit  stipulatio,  cum  impofl- 
sibilis  sit  repromissio. 


6.  Condiciones,  que  ad  preeteri- 
tum  vel  ad  prsesens  tempus  refer- 
untur,  aut  statim  infirmant  obliga- 
tionem  aut  omniuo  non  differunt : 
veluti  *si  Titius  consul  fuit,  vel  si 
Mffivius  vivit,  dare  spondes  ? '  Nam 
si  ea  ita  non  sunt,  mhil  valet  stipu- 
latio :  sin  autem  ita  se  habent,  sta- 
tim valet.  Qu8B  onim  per  rerum 
naturam  certa  sunt,  non  morantur 
obligationem,  licet  apud  nos  incerta 
sint. 


6.  Conditions,  which  relate  to  time 
present  or  past,  either  instantly  make 
the  obligation  void,  or  do  not  suspend 
it  in  any  way;  as,  for  instance,  'If 
Titius  has  been  consul,  or  if  Msevius  is 
alive,  do  you  engage  to  give  me  ?  *  For 
if  the  thing  mentioned  is  not  really 
the  case,  the  stipulation  is  void ;  if  it  is 
the  case,  the  stipulation  is  immediately 
valid :  since  things  certain,  if  regarded 
in  themselves,  although  uncertain  as  far 
as  our  knowledge  is  concerned,  do  not 
delay  the  formation  of  the  obhgation. 


D.  xlv.  1.  100 ;  D.  xii.  1.  37-39. 


7.  Non  solum  res  in  stipulatum 
deduci  possunt,  sed  etiam  facta :  ut  si 
stipiilemur  fieri  aliquid  vel  non  fieri. 
Et  in  hujusmodi  stipulationibus 
optimum  erit  pcenam  subjicere,  ne 
quantitas  stipulationis  in  incerto  sit 
ao  necesse  sit  actori  probarc,  quid 
ejus  intersit.  Itaque  si  quis,  ut  fiat 
aliquid,  stipuletur,  ita  aidjici  pcena 
debet :  *  si  ita  factum  non  erit,  tum 
poente  nomine  decern  aureos  dare 
spondes  ?  '  Sed  si  qutcdam  fieri,  quae- 
dam  non  fieri  una  eadenique  concep- 
tione  stipuletur,  clausula  erit  hujus- 


7.  Not  only  things,  but  acts,  may 
be  the  subject  of  astipulation :  as  when 
we  stipulate,  that  something  shall,  or 
shall  not,  be  done.  And,  in  these 
stipulations,  it  wiU  be  best  to  subjoin 
a  penalty,  lest  the  amount  included  in 
the  stipulation  should  be  uncertain, 
and  the  plaintiflf  should  therefore  be 
obliged  to  prove  how  groat  his  interest 
is.  Therefore,  if  any  one  stipulates 
that  something  shall  be  done,  a  penalty 
ought  to  be  added  as  thus :  *  If  the 
thing  is  not  done,  do  you  engage  to 
give  ten  aurei  by  way  of  penalty  ?  * 
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modi  adjioienda :  *  d  adversns  ea  Bat,  if  by  one  single  question  a  stipti- 
factnm  erit,  sive  qnid  ita  factum  lation  is  made,  that  some  things  shall 
non  erit,  tunc  poeme  nomine  decem  be  done,  and  that  other  things  shall 
aureos  dare  spondcs  ?  '  not  be  done,  there  ought  to  be  added 

some  such  clause  as  this :  '  If  anything 
is  done  contrary  to  what  is  agreed  on, 
or  anything  agreed  on  is  not  done,  then 
do  you  engage  to  give  ten  aurei  by  way 
of  penalty  ? ' 

D.  xlv.  1. 137.  7 ;  D.  xlvL  5.  XL 


Tit.  XVI.    DE  DUOBUS  REIS  STIPULANDI  ET 

PKOMITTENDI. 

Et  stipulandi  et  promittendi  duo  Two  or  more  persons  may  be  par- 

pluresve  rei  fieri  possunt.    Stipulandi  ties  together  in  the  stipulation  or  in 

ita,  si  post  omnium  interrogationem  the   promise.     In   the  stipulation,  if, 

promissor  respondeat  *  spondeo  *.   Ut  after  aU  have  asked  the  question,  the 

puta  cum  duobus  separatim  stipu-  promissor  answers,  ^  SpondeOj'  *I  en- 

lantibus  ita   promissor  respondeat  gage  * ;  for  instance,  when,  two  stipu- 

*  utrique  vestrum  dare  apondeo ' :  nam  lators  having  each  separately  asked 
si  prius  Titio  spoponderit,  delude  the  question,  the  promissor  answers, 
alio  interrogante  spondeat,  aUa  atque  *  I  engage  to  give  to  each  of  you  *.  For 
alia  erit  obHgatio  nee  creduntur  quo  if  he  first  answers  Titius,  and  then,  on 
rei  stipulandi  esse.  Duo  pluresve  another  person  putting  the  same  ques- 
rei  promittendi  ita  fiunt  (veluti  si  tion,  he  again  answers  him,  there  will 
post  Titii  interrogationem),  *  Meevi,  be  two  distinct  obligations,  and  not  two 
qiiinque  aureos  dare  spondes  ?  Sei,  co-stipulators.  Two  or  more  become 
eosdom  quinque  aureos  dare  spon-  co-promissors,  thus,  as  if  after  Titius 
dcs  ? '  respondeat  singuli  separatim  has  put  the   question :    *  Mtevius,  do 

*  spondeo '.  you  engs^e  to  give  five  aurei  f '  *  Seius, 

do  you  engage  to  give  five  aurei  f ' 
they  each  separately  answer,  *I  do 
engage '. 

D,  xlv.  2.  4L 

The  word  retis,  strictly  speaking,  signifies  the  person  who  is 
liable,  or  subject,  to  a  demand,  but  is  used  more  generally  to 
signify  a  party  to  an  obligation,  whether  active  or  passive :  so  here 
we  have  rei  stipulandi,  as  well  as  rei  promittendi. 

It  was  immaterial  whether  the  interrogation  was  put  and 
answered  in  the  plural,  spondetia  ?  apondemua ;  or  in  the  singular, 
spondes  ?  spondeo.     (I),  xlv.  2.  4.) 

It  was  not  only  in  contracts  made  verbis  that  there  could  be 
joint  creditors  and  joint  debtors.  In  a  coTnmodatum  or  depositum, 
for  instance,  the  parties  might  agree  that  several  persons  should 
be  subject  to  a  common  obligation,  and  each  be  bound  for  the 
whole.     (D.  xlv.  2.  9.) 

1.  Ex  hujusmodi  obligationibus  1.  By  virtue  of  such  obligations, 
et  stipulantibus  solidum  singulis  the  whole  thing  stipulated  for  is  due 
debetur  et  promittentes  singuli  in  to  each  stipulator,  and  from  each  pro- 
soli  duni  tenentur.  In  utraque  tamen  missor.  But  in  each  obligation,  there 
obligatione  una  res  vertitur:  et  vel  is  only  one  thing  due,  and  if  either  of 
alter   debitum  accipicndo   vel  alter  the  jomt  parties  receives  the  thing  due, 
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solvendo    omnium    perimit  obliga-    or  gives  the  thing  due,  the  obligation 
tionem  et  omnes  liberat.  is  at  end  for  all,  and  all  are  freed 

•from  it. 

D.  xlv.  2.  2,  and  3.  1. 

If  we  look  to  the  thing  which  was  the  subject  of  the  contract, 
we  may  say,  however  many  were  the  joint  parties,  there  was  but 
one  obligation ;  while  if  we  look  to  the  persons  by  or  to  whom 
the  promise  was  given,  there  were  as  many  obligations  as  there 
were  persons  making  or  receiving  the  promise.  If,  therefore,  the 
thing  was  given,  that  is,  payment  or  performance  made,  the  ob- 
ligation was  at  an  end,  but  the  obligation  binding  on  any  one 
might  be  made  to  cease,  as  by  the  dermnutio  capitis  of  one  of  the 
co-promissors,  without  those  binding  on  the  others  ceasing  also. 
If,  indeed,  the  aid  of  the  law  had  been  called  in  to  enforce  the 
obligation,  the  position  of  the  parties  was  different.  If  one  co- 
stipulator  sued  the  promissor,  all  the  other  parties  to  the  stipu- 
lation were  thereby  prevented  from  suing  him  ;  and  if  one  co- 
promissor  was  sued,  none  of  the  others  could  be  sued,  the  litis 
contestatio  operating  as  an  extinction  of  the  debt ;  but  under 
Justinian,  when  it  appeared  that  there  was  a  deficiency  in  what 
had  been  obtained  from  the  promissor  that  had  been  sued,  the 
others  might  be  sued  to  make  up  this  deficiency.  (C.  viii. 
41.  28.)  The  co-promissor  who  had  paid  all  could  recover,  as  a 
partner,  their  shares  from  the  others,  if  there  was  a  partnership 
between  them,  and  if  not,  he  could  recover  by  paying  to  the 
creditor  the  whole  sum,  but  separating  the  payment,  paying  his 
share  absolutely,  and  paying  the  rest  as  the  price  of  having  the 
creditor  8  actions  transferred  to  him  to  use  against  the  other  co- 
promissors  (beneficium  cedendarum  actionum)  ;  and  probably, 
even  if  he  had  not  actually  made  this  separation,  the  praetor  would 
allow  him  to  bring  an  action  against  the  other  co-promissors  in 
which  he  was  feigned  to  have  done  it.     (D.  xxvii.  3.  1.  13.) 

2.  Ex  duobus  reis  promittendi  2.  Of  two  co-promissors,  one  may 

alius  pure,  alius  in  diem  vel  sub  engage    simply,  the  other    with  the 

condicione  obhgari  potest:  nee  im-  introduction  of  a  particular  time,  or 

pedimento  erit    dies  aut  condicio,  conditionally;   and  neither  the  time 

quo  minus  ab  eo,  qui  pure  obligatus  nor  the  condition  will  prevent  payment 

est,  petatur.            >  being  exacted  from  the  one  who  binds 

himself  simply. 

D.  xlv.  2.  7 


Trr.  XVn.    DE  STIPULATIONE  SERVORUM. 


Servus  ex  persona  domini  jus 
stipulandi  habet.  Sed  hereditas  in 
plcrisque  personaa  defuncti  vicem 
sustirtet :  ideoque  quod  servus  here- 
ditarius  ante  aditam  hereditatem  stip- 
ulatur,  adquirit  hereditati  ac  per  hoc 
etiam  horedi  postea  facto  adquiritur. 


A  slave  derives  from  the  persona 
of  his  master  the  power  of  making  a 
stipulation.  But  as  the  inheritance  in 
most  respects  represents  the  persona  of 
the  deceased,  if  a  stipulation  is  made 
by  a  slave  belonging  to  the  inheritance 
before  the  inheritance  is  entered  on, 
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he  acquires  for  the  inheritance,  and 
therefore  for  him  who  subsequently 
becomes  heir. 

D.  xlL  1.  34,  6L 

A  slave  had  no  persona,  that  is,  no  capacity  of  acquiring  civil 
or  political  rights.  But  his  master,  who  had  such  a  capacity, 
could  make  his  own  persona  speak  and  act  through  the  slave,  who 
was  thus  only  a  channel  by  wnich  the  wishes  of  the  master  were 
expressed.  (See  Bk.  i.  Tit  3.  pr.  note.)  But  although  a  slave  could 
thus  engage  others  for  the  benefit  of  his  master,  by  a  stipulation, 
he  could  not  bind  his  master,  and  could  not,  therefore,  be  the 
promissor  in  a  stipulation ;  hence,  the  text  only  speaks  of  t^e 
stipulations,  and  not  of  the  promises,  of  slaves. 

In  plerisque  personce  dejunctivicem  sristinet;  the  inheritance 
represented  the  person  of  the  deceased  in  most  things,  but  there 
were  some  things  which  the  slave  could  not  acquire  for  the  in- 
heritance, which  he  could  acquire  for  a  living  master :  a  usufruct, 
for  instance,  being  always  attached  to  a  person,  could  not  be 
stipulated  for  by  a  slave  before  the  inheritance  was  entered  on. 
(D.  xli.  1.  61.) 

1.  Sive  autem  domino  sive  sibi  L  Whether  a  slave  stipulates  for 
sive  conservo  suo  sive  impersonaliter  his  master,  or  for  himself,  or  for  his 
servus  stipuletur,  domino  adquirit.  fellow-slave,  or  without  naming  any 
Idem  juris  est  et  in  liberis,  qui  in  person  for  whom  he  stipulates,  he 
potestate  patris  sunt,  ex  quibus  always  acquires  for  his  master.  It  is 
causis  adquirere  possunt.  the  same  with  children  in  the  power 

of  their  father,  in  all  cases  in  which 
they  acquire  for  him. 

D.  zlv.  3.  15 ;  D.  zlv.  1.  46.  pr.  and  4. 

What  is  said  here  of  the  children  in  potestate  must  be  taken 
with  all  the  limitations  made  necessary  by  the  power  they  had  to 
acquire  a  peculium  for  themselves.     (See  Bk.  li.  Tit.  9.) 

2.  Sed  cum  factum  iu  stipula-  2.  If  it  is  a  licence  to  do  something 
tione  continebitur,  onmimodo  per-  that  is  stipulated  for,  the  benefit  of  the 
soaa  stipulantis  continetur,  veluti  si  stipulation  is  personal  to  the  stipu- 
scrvus  stipuletur,  ut  sibi  ire  agere  lator ;  for  instance,  if  a  slave  stipu- 
liceat:  ipse  cnim  tantum  proluberi  lates  that  he  shall  have  a  right  of 
uon  debet,  non  etiam  dominus  ejus,  passage^  for  himself    or    beasts    and 

»r  vehicles,  it    is    he    himself,  not    his 

master,  who  is  not  to  be  hindered 
from  passing. 

D.  xlv.  1.  130. 

Even  in  this  case  the  slave  really  acquires  for  the  master.  It 
is  the  master,  and  not  the  slave,  who  could  enforce  the  stipulation 
by  action.  Of  course  this  personal  licence  to  cross  land  is  some- 
thing (|uite  ditferent  from  a  servitude.  For  a  servitude  eundi  or 
ayendi,  stipulated  for  by  the  slave,  could  only  be  attached  to  the 
prcediura  of  the  master.     (D.  xlv.  3.  17.) 

z2 
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3.  Servns  commnnis  stipulando  3.  If  a  slave  held  in  common  by 

unicuique  doiiiinonim  pro  i)ortione  several  mEisters  stipulates,  he  acquires 
dominii  adquirit,  nisi  si  imius  eorum  a  share  for  each  master  according  to 
jussu  aut  nominatim  cui  eonim  the  proportion  which  each  has  in  him, 
stipulatus  est :  tmic  enim  soli  ei  miless  he  stipulates  at  the  command 
adquiritur.  Quod  servns  communis  or  in  the  name  of  any  one  master,  for 
atipulatur,  si  aiteri  ex  dominis  then  the  thing  stipulated  for  is  ao- 
«  adquiri  npn  potest,  solidum  aiteri  quired  solely  for  that  master.  And 
adquiritur,  velnti  si  res,  quam  dari  whatever  a  slave  held  in  oonunon  stipu- 
stipulatus  est,  unius  domini  sit.         lates  for,  is  aU  acquired  for  one  of  his 

masters,  if  it  is  not  capable  of  being 
acquired  for  the  other ;  as,  for  in- 
stance, if  the  thing  he  has  stipulated 
to  be  given  belongs  to  one  of  his 
masters. 

Gai.  iii  167 ;  D.  xlv.  3.  7.  1. 


Tit.  XVIIL    DE  DIVISIONE  STIPULATIONUM. 

Stipulationum     aliae     judiciales  Stipulations  are  either  judicial,  or 

sunt,   aliae   prsetoriae,   aliae   conven-    praetorian,  or  conventional,  or  common, 
tionales,  aliae  communes  tam  prae-    that  is,  both  praetorian  and  judicial 
toriae  quam  judiciales. 

D.  xlv.  1.  6.  pr. 

The  division  of  stipulations  here  given  is  based  on  the  difference 
of  the  circumstances  in  which  they  are  entered  into.  Sometimes 
they  are  the  result  simply  of  the  will  of  the  parties,  sometimes 
of  the  direction  of  a  person  in  authority. 

1.     Judiciales     sunt    dumtaxat,  1.  Judicial  stipulations  are  those 

quae  a  mero  judicis  officio  proficis-  which  proceed  exclusively  from  the 
cuntur :  veluti  de  dolo  cautio  vel  de  office  of  the  judge,  such  as  the  giving 
perscquendo  servo,  qui  in  fuga  est,  security  against  fraud,  or  the  engage- 
restituendove  pretio.  ment  to  pursue  a  fugitive  slave,  or  to 

pay  his  price. 

D.  xlv.  L  6.  pr. ;  D.  xxx.  69.  5. 

Before  the  magistrate  the  parties  were  injure,  before  i\iQ  judex 
they  were  in  judicio,  (See  Introd.  sea  92.)  The  judex  some- 
times ordered  that  the  parties  before  him  should  enter  into  stigu- 
lations. 

Two  instances  are  given  here  of  stipulations  directed  by  the 
judex.  The  first  is  the  de  dolo  cautio.  This  was  a  stipulation 
directed  for  the  benefit  of  a  plaintiff,  that  the  sentence  given  in 
his  favour  might  be  executed,  without  any  attempt  at  fraud  {dolus 
malus)  on  the  part  of  the  defendant.  For  instance,  if  the  defend- 
ant was  ordered  to  make  over  the  property  in  a  slave,  the  judex 
would  direct  that  he  should  stipulate  that  he  had  done  nothing  to 
lessen  the  value  of  the  slave.  Otherwise  the  slave  might  be  made 
over  to  the  plaintiff",  and  the  plaintiff's  claim  be  thus  nominally 
satisfied,  while  it  might  really  be  evaded  by  the  defendant  wilfully 
domjT  the  slave  some  material  harm.     (D.  vi.  1.  20  and  45.) 

The  other  instance  given  is  that  of  the  stipulation  de  perse' 


LIB.  III.   TIT.  xvni.  341 

qucndo  servo  qui  in  fuga  est,  restitnendove  pretio.  A  slave  must 
be  supposed  to  be  demanded,  and  to  run  away  before  the  decision 
is  given.  As  the  defendant,  being  the  actual  possessor,  could 
alone  reclaim  the  slave  against  third  parties,  the  judex  would  com- 
pel him  to  engage  by  stipulation  to  follow  and  reclaim  him,  or  to 
pay  his  price.  If  the  slave  escaped  without  any  fault  whatsoever 
of  the  defendant,  the  judge  merely  directed  that  the  defendant 
should  engage  to  give  up  the  slave  if  he  came  into  his  power,  and 
to  permit  the  plaintiff  to  bring  an  action  in  the  defendant  s  name 
for  the  recovery  of  the  slave  from  any  one  who  might  detain  him. 
(D.  iv.  2.  14.  11.) 

2.  Proetoris,  quse  a  mero  prse*  2.  Prffitorian  stipulations  are  those 

toris  officio  proncisountur,  veluti  which  proceed  exclusively  from  the 
damni  infecti  vel  legatorum.  Prse-  office  of  the  prsetor ;  as  the  giving 
torias  autem  stipulationes  sic  exau-  security  against  damnv/m  infectum^  or 
diri  oportet,  ut  in  his  contineantur  for  the  payment  of  legacies.  Under 
etiam  sedilicise :  nam  et  hse  ab  juris-  prietorian  stipulations  must  be  com- 
dictione  veniunt.  prehended   sedilitian,    for  these,    too, 

proceed  from  a  magistrate  pronouncing 

the  law. 

D.  xlv.  1.  6.  pr. 

Bamnv/m  infectum  est  da/mnv/m  nondwm,  factv/m,  quodfutv^ 
rv/m  veremwr.  (D.  xxxix.  2. 2.)  Supposing  the  da/mnwmfuturwm 
which  a  man  apprehended  were  an  injury  to  his  premises  from 
the  fall  of  the  ill-repaired  house  of  his  neighbour,  by  the  strict 
civil  law,  if  he  was  to  wait  till  the  mischief  was  done,  his  neigh- 
bour might  abandon  his  property  in  the  fallen  house,  and  the  in- 
jured man  could  then  obtain  no  reparation  from  him.  To  remedy 
this,  the  praetor  would,  if  he  saw  lit,  order  the  neighbour  to  give 
security  (cautio  damni  infecti)  to  indemnify  the  person  applying, 
his  heirs  and  successors  in  title,  againat  any  damage  that  might 
be  done.  If  this  order  was  not  obeyed,  the  praetor  authorised  the 
complainant  to  enter  upon  and  occupy  the  premises  (in  posses- 
sioneTn  mittebat) ;  and,  finally,  if  security  was  still  refused,  the 

Ersetor  gave  the  complainant  full  possession  of  the  premises, 
ut  he  was  liable  to  be  dispossessed,  if  within  a  certain  time  the 
original  proprietor  made  compensation  and  complied  with  every- 
thing enjoined  him.     (See  D.  xxxix.  2.  4.  1.) 

Legatorum :  this  was  a  stipulation  binding  the  heir  to  pay 
legacies,  when  due,  which  were  not  yet  payable ;  otherwise  the  heir 
might  previously  have  spent  and  consumed  all  the  inheritance. 
As  in  the  previous  case,  the  legatee  received  possession,  if  sureties 
were  not  given.     (D.  xxxvi.  3.  1.  2.) 

A  jurisdictions  veniunt,  that  is,  come  from  a  magistrate 
qui  jus  dicit.  Jurisdictio,  in  its  general  sense,  includes  the 
whole  officiunfi  of  the  jus  dicens,  which  is  said  to  be  latissimum, 
for  honoruvi  possessionem  dare  poicst,  et  in  possessionem 
DiiUere,  piLj/ilUs  non  hahentibus  tutores  cavstituere,  judices 
litigantibus  dare.     (D.  ii.  1.  1.) 
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3.  Conventionales  sunt,  qu83  ex  3.  Conventional  stipulations  are 
conventione  utriusqae  partis  conoi-  those  which  are  msMle  by  the  agree- 
piuntur,  hoc  est  neqne  jussu  judicis  ment  of  parties  ;  that  is,  neither  by 
neque  jussu  praetoris,  sed  ex  con-  the  order  of  a  judge  nor  by  that  of  the 
ventione  contrahentium.  Quaruin  prsctor,  but  by  the  consent  of  the 
totidem  genera  sunt,  quot  (psene  persons  contracting.  And  of  these 
dixerim)  rerum  contrahendarum.  stipulations  there  are  as  many  kinds, 

so  to  speak,  as  there  are  of  tnings  to 
be  contracted  for. 

D.  xlv.  1.  5.  pr. 

4.  Communes  sunt  stipulationes  4.  Conunon  stipulations  are  those, 
veluti  rem  salvam  fore  pupilli :  nam  for  example,  providing  for  the  secu- 
et  prsetor  jubet,  rem  salvam  fore  rity  of  the  property  of  a  pupil,  for 
pupdlo  caveri  et  interdum  judex,  si  sometimes  the  prsBtor,  and  sometimes, 
aliter  expediri  hso  res  non  potest :  too,  when  the  matter  cannot  be  man- 
vel  de  rato  stipulatio.  aged    in  any  other  way,    the  judge, 

orders  security  to  be  given  to  the  pupil 
for  the  safegusurd  of  his  property,  or, 
again,  the  stipulation  that  a  thing 
shall  be  ratified. 

D.  xlv.  1.  5.  pr. 

Corn/munes  atipwlationea  were  those  sometimes  directed  by  the 
praetor,  sometimes  by  the  judex.  They  ought  properly  to  have 
preceded  the  conventionales. 

Mention  has  ah*eady  been  made  of  the  security  a  tutor  or  curator 
was  obliged  to  give.  (Bk.  i.  Tit.  24.  pr.)  It  was  properly  given 
before  the  tutor  entered  on  his  office,  and  it  belonged  to  the  praetor 
to  see  that  it  was  given.  But  if,  before  it  was  given,  the  tutor 
sued  a  debtor  of  the  pupil,  and  the  debtor  objected  that  security 
had  not  been  given,  the  judge,  in  order  that  the  proceedings  might 
not  be  put  an  end  to,  would  direct  security  to  be  then  given  before 
him. 

The  stipulation  de  ratOy  or  rem  ratam  hdberi,  was  one  entered 
into  by  a  procurator  bringing  an  action  in  the  name  of  his  principal 
that  what  he  did  would  be  ratified  by  his  principal.  It  properly 
belonged  to  the  praetor  to  direct  that  this  stipulation  should  be 
entered  into  before  the  litis  contestatio  (see  Introd.  sec.  105) ;  but 
if  he  omitted  to  direct  this,  and  there  was  ground  for  distrusting 
the  authority  of  the  procurator,  the  judge  would  direct  that  the 
procurator  should  bind  himself  by  this  stipulation.  (See  Bk.  iv. 
Tit.  11.  1.) 


TIT.  XIX.    DE  INUTILIBUS  STIPULATIONIBUS. 

Omnis  res,  qus  dominio  nostro  Everything,  of  which  we  have  the 

subjicitur,  in   stipulationem  deduci  property,  whether  it  be  moveable  or 

potest,   sive  ilia    mobilis  sive  soli  unmoveable,  may  be  the  subject  of  a 

sit.  stipulation. 

A  stipulation  is  inutilis,  i.e.  invalid,  when  it  produces  no  tie 
binding  on  the  parties  to  it.     It  would  seem  to  have  been  proper 
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to  have  examined  here  the  causes  which  make  contracts  of  any 
kind  invalid,  and  not  to  limit  the  inquiry  to  stipulations.  But 
the  stipulation  was  so  much  the  most  important  kind  of  contract 
that  it  is  taken  to  represent  all  other  kinds.  Some  few  of  the 
causes  of  invalidity  noticed  in  this  Title  are  peculiar  to  stipula- 
tions, but  most  are  common  to  all  contracts. 

Lagrange  thus  classifies  the  reasons  given  in  this  Title  for  the 
invalidity  of  stipulations  :  they  might  be  invalid  (1)  on  account 
of  their  object  (pr.,  paragr.  1,  2,  22,  24) ;  (2)  on  account  of  the 
persons  by  whom  (paragr.  7,  8,  9,  10,  12),  for  whom  (paragr. 
3,  4,  19,  20,  21),  or  between  whom  (paragr.  6)  they  were  made ; 
(3)  on  account  of  the  manner  in  which  they  were  made  (paragr.  5, 
17,  18,  23);  (4)  on  account  of  the  time  (paragr.  13,  14,  15,  16, 
26),  or  the  condition  (paragr.  11,  25)  subject  to  which  they  were 
made. 

1.  At  si  quis  rem,  quae  in  renim  1.  Bnt,  if  ckny  one  stipalates  for  a 
uatura  non  est  aut  esse  non  potest,  thing  which  does  not  or  cannot  exist, 
dari  stipulatus  f aerit,  vehiti  Stichum,  as  for  Stichus,  who  is  dead,  but  whom 
qui  mortuus  sit,  quern  vivere  crede-  he  thought  to  be  living,  or  for  a  hip- 
bat,  aut  hippocentaurum,  qui  esse  pocentaur,  which  cannot  exist,  the 
non  possit,  inutilis  erit  stipulatio.  stipulation  is  void. 

Gal  iiL  97. 

In  such  a  case  no  claim  could  be  made  for  the  supposed  value 
of  the  thing,  nor  even  for  a  sum  promised  under  a  penal  clause  in 
case  of  non-performance.     (D.  xlv.  1.  69  and  103.) 

2.  Idem  juris  est,  si  rem  sacram  *2.  It  is  the  same  if  any  one  stipu- 
aut  rcligiosam,  quam  humaui  juris  iates  for  a  thing  sacred  or  religious, 
esse  credebat,  vcl  publicam,  quse  which  he  thought  to  be  subject  to 
usibus  populi  pcrpctuo  exposita  sit,  human  law,  or  for  a  pubUc  thing 
ut  forum  vel  theatrum,  vei  liberum  appropriated  to  the  perpetual  use  of 
hominem,  quem  servum  esse  ere-  the  people,  as  a  forum  or  theatre,  or 
debat,  vel  rem,  cujus  commercium  for  a  free  man  whom  he  thought  to  be 
non  habuit,  vel  rem  suam  dari  quis  a  slave,  or  for  a  thing  of  which  he 
stipuletur.  Nee  in  pendenti  erit  has  not  the  commerciurfij  or  for  a  thing 
stipulatio  ob  id,  quod  publica  res  in  belonging  to  himself.  Nor  will  the 
privatum  deduci  et  ex  libcro  servus  stipulation  remain  in  suspense,  because 
fieri  potest  et  commercium  adipisci  the  public  thing  may  become  private, 
stipulator  potest  et  res  stipulatoris  the  freeman  may  become  a  slave,  the 
esse  desinere  potest:  sed  protinus  stipulator  may  acquire  the  coryvm^rcmm 
inutilis  est.  Item  contra,  licet  initio  of  the  thing,  or  the  thing  which  now 
utiliter  res  in  stipulatum  deducta  belongs  to  him  may  cease  to  be  his ; 
sit,  si  postea  in  earum  qua  causa,  but  the  stipulation  is  at  once  void, 
de  quibus  supra  dictum  est,  sine  So,  conversely,  although  a  thing  may 
facto  promissoris  devenerit,  extin-  have  been  validly  stipulated  for 
guitur  stipulatio.  Ac  ne  statim  ab  originally,  yet,  if  it  afterwsurds  falls 
initiotalis  stipulatio  valebit'Lucium  under  the  class  of  Ckny  of  the  things 
Titium,  cum  servus  erit,  dare  spon-  before  mentioned,  without  the  pro- 
des  ?  *  et  similia,  quia  natura  sui  niissor  having  caused  the  change,  the 
dominio  nostro  exempta  in  obliga-  stipulation  is  extinguished.  Such  a 
tionem  deduci  nullo  modo  possunt.  stipulation,  too,   as  the  following,  is 

void  ab  initio^  *  Do  you  promise  to  give 
me  Lucius  Titius,  when  he  shall  be- 
come a  slave  ?  '   for  that  which  by  its 
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nature  is  not  susceptible  of  ownership 
cannot  in  any  way  be  made  the  subject 
of  an  obligation. 

Gai.  iii  97 ;  D.  xlv.  1.  82.  83.  5. 

Gujus  commerciv/m  non  habuit  For  instance,  if,  in  the  days 
of  Gains,  a  peregrinus  had  stipulated  for  a  fundus  Italicus,  or  if, 
in  the  times  of  the  Lower  Empire,  a  heathen  had  stipulated  for  a 
Clmstian  slave.  (C.  i.  10.)  Of  course,  if  the  promissor  had  not 
the  commerciuTn  of  the  particular  thing,  while  the  stipulator  had 
it,  the  promissor  was  answerable  to  the  stipulator  for  a  breach  of 
contract  if  he  did  not  fulfil  his  promise.     (D.  xlv.  1.  34.) 

Vel  rem  suam.  It  cannot  belong  to  him  more  than  it  does ; 
but  he  might  stipulate  for  its  value,  or  conditionally  for  the  thing 
itself  if  it  ceased  to  belong  to  him.     (D.  xlv.  1.  31.) 

Extinguitur  stipulatio.  And  if  it  was  once  extinguished,  no 
alteration  of  circumstances  would  renew  it.  In  perpetuum  sublata 
obligatio  restitui  non  potest.     (D.  xlvi.  3.  98.  8.) 

QvAiTn  hv/mani  juris  esse  credebat.  In  a  stipulation  it  made  no 
difference  that  the  stipulator  was  really  ignorant  that  there  was 
some  character  attaching  to  the  object  of  the  stipulation  which 
made  the  stipulation  invalid,  as  that  it  was  sacred  or  public.  The 
fact  that  it  was  sacred  or  public  invalidated  the  stipulation,  and 
the  stipulator  had  no  further  remedy  against  the  promissor.  We 
shall  find  (Tit.  23.  5)  that  if  a  person  purchased  in  ignorance  a 
thing  of  this  nature,  he  would  have  a  remedy  against  tiie  seller  to 
indemnify  him  for  the  loss  he  sustained  by  the  purchase. 

3.  Si  quis  alium  daturum  factu-  3.  If  a  mckn  engages  that  another 

rumve  quid  spoponderit,  non  obli-  shall  give  or  do  something,  he  is  not 

gabitur,  veluti  si  spondeat,  Titium  bound,  as  if  he  engages  that  Titius 

quinque   aureos   daturum.      Quodsi  shall  give  five  aurei.    But  if  he  engages 

effecturum  se,  ut  Titius  daret,  spo-  that  he  will  manage  that  Titius  shall 

ponderit,  obligatur.  give  five  aurei,  he  is  bound. 

D.  xlv.  1.  83.  pr. 


4.  Si  quis  alii,  quanr  cuius  juri 
subjectus  sit,  stipuletur,  nihil  agit. 
Plane  solutio  etiam  in  extranei  per- 
sonam conferri  potest  (veluti  si  quis 
ita  stipuletur  'mihi  aut  Seio  dare 
spondes  ?'),  ut  obligatio  quidem  stipu- 
latori  adquiratur,  solvi  tamen  Seio 
eioam  invito  eo  recte  possit,  ut  liber- 
atio  ipso  jure  contingat,  sed  ille 
adversus  Seium  habeat  mandati 
actionem.  Quodsi  quis  sibi  et  alii, 
cujus  jiuri  subjectus  non  sit,  decern 
dari  aureos  stipulatus  est,  valebit 
quidem  stipulatio  :  sed  utrum  totum 
debetur,  quod  in  stipulationem  de- 
ductum  est,  an  vcro  pars  dimidia, 
dubitatum  est :  sed  placet,  non  plus 
qmun  partem  diinidiam  ei  adquiri. 
Ei,  qui  tuo  juri  subjectus  est,  si  sti- 


4.  If  any  one  stipulates  for  the 
benefit  of  a  third  person,  other  than 
a  person  in  whose  power  he  is,  the 
stipulation  is  void.  But  it  may  be 
arranged  that  payment  shall  be  made 
to  a  third  person,  as  if  a  person  stipu- 
lates thus,  *  Do  you  engage  to  pay  to 
me  or  to  Seius?*  The  stipulator  alone, 
in  this  case,  acquires  the  obhgation ; 
but  payment  may  be  lawfully  made  to 
Seius  even  against  his  will ;  the  payer 
will  then  by  mere  force  of  law  be  freed 
from  his  obhgation,  while  the  stipu- 
lator will  have  sigainst  Seius  an  actio 
mandati.  If  any  one  stipulates  that 
ten  aurei  shall  be  paid  to  him  and  to  a 
third  person,  other  than  a  person  in 
whose  power  he  is,  the  stipulation  is 
valid  ;  but  it  has  been  doubted  whether, 
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polatos  818,  tibi  adqniri8,  quia  vox  in  this  case,  the  whole  sum  is  dae  to 
tua  tamquam  Gin  sit,  siouti  filii  vox  the  stipulator,  or  only  half ;  and  it  has 
tamquam  tua  intellegitur  in  his  re-  been  decided  that  only  half  is  due. 
bus,  qu8B  tibi  adquiri  possunt.  But,  if  you  stipulate  for  another,  who 

is  in  your  power,  you  acquire  for  your- 
self ;  for  your  words  are  as  the  words 
of  your  son,  and  your  son's  words  are 
as  yours,  with  respect  to  all  things 
which  can  be  acquired  for  you. 

Gai.  iiL  103 ;  D.  xlv.  L  141.  3 ;  D.  xlv.  1.  39, 130 ;  D.  xxxix.  2.  42. 

No  one  who  was  not  a  party  to  a  contract  could  gain  or  lose 
by  it.  Res  inter cdioa acta  aliisnequenocere  nequeprodesse potest 
(a  maxim  not  to  be  found  exactly  in  its  present  shape,  but  based 
on  C.  vii.  60.  1).  And  as  this  was  true  of  all  kinds  of  contracts, 
so  was  it  specially  of  stipulations,  in  which  a  particular  formula 
had  to  be  spoken,  and  which  could  not  properly  be  entered  into 
by  any  one  that  was  absent.  The  third  person,  not  being  a  party 
to  the  contract,  could  have  no  action  to  enforce  it,  and  the  stipulator 
could  not  enforce  it  because  he  had  no  interest  in  it.  If,  mdeed, 
he  had  any  interest  in  it,  that  is,  any  legal  interest,  which  of  course 
might  happen,  a  stipulation  for  another  was  binding.  Si  stipider 
alii,  cum  mea  interesset,  ait  Marcellus  stipulationera  vcUere.  (D. 
xlv.  1.  38.  20,  and  see  paragr.  20  of  this  Title.)  And  when  one 
person  wished  to  stipulate  for  another,  the  object  might  gener- 
ally be  effected  by  adding  a  penalty  for  the  non-performance  of 
the  promise.  A  stipulation,  binding  the  promissor  to  give  some- 
thing to  Titius,  or,  if  it  were  not  given,  to  pay  a  penalty  to  the 
stipulator,  was  binding.  It  was,  indeed,  nothing  but  a  conditional 
contract.  In  the  event  of  something  not  happening,  which  might 
have  happened,  a  certain  benefit  was  to  accrue  to  the  stipulator. 
(D.  xlv.  1.  38.  17.)  It  is  because  the  thing  might  have  happened 
that  such  a  penal  clause  differs  in  its  effects  from  one  made  to 
enforce  the  performance  of  a  thing  physically  impossible.  (See 
note  on  paragr  1.) 

Mihi  aut  Seio,  The  third  person  to  whom  payment  might  be 
thus  made  at  the  option  of  the  payee,  was  said  to  be  solutionis 
gratia  adjectus,     (I),  xlvi.  3.  95.  5.) 

Sihi  et  alii.  We  learn  from  Gains,  that  the  Sabinians  were 
of  opinion  that  the  whole  sum  specified  was  in  this  case  due  to  the 
stipulator.     Justinian  adopts  the  contrary  opinion.   (Gai.  iii.  103.) 

Every  one  could  stipulate  and  promise  for  his  heir.  Every 
paterfamilias  could  stipulate  for  those  under  his  power  and  his 
slaves ;  every  person  under  power  and  every  slave  could  stipulate 
for  the  paterfamilias  or  master,  and  could  promise  so  as  to  bind 
the  paterfamiilias  or  master,  if  authorised,  directly  or  indirectly, 
to  do  so.     (See  Bk.  iv.  Tit.  7.) 

In  the  later  law  many  kinds  of  stipulations  could  be  made 
through  another  person,  though  this  was  contrary  to  the  primary 
notion  of  a  stipulation.  For  instance,  the  stipulation  *  rem  pu- 
piUi  salvam  fore '  (see  Tit.  18.  4)  could  be  made,  for  a  pupil  who 
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was  infaTie,  or  absent,  by  a  public  slave,  by  a  peraon  appointed  by 
the  prtetor,  or  by  a  magistrate  if  the  parties  came  before  him. 
(D.  xxvii.  8.  1.  16.) 

5.  PiEetorea  inntilis  est  stipnla-  S.  A  atiptilatioii,  again,  la  void,  if 
lio,  si  qais  ad  ea,  que  inteirogatiUH  the  answer  does  Dot  agree  with  the 
erit,  non  respondeat,  veluti  si  decern  demand  ;  aa  whea  a  person  sttpulateB 
anreos  a  te  dari  Btipuletnr,  tu  qnin-  that  ten  aurei  shall  be  t^ven  him,  and 
que  promittaB,  vel  oontra :  aut  si  itle  yon  answer  five,  or  conversely.  A  stip- 
pure  stipuletur,  tn  sab  condicione  ulation  is  also  void,  if  a  person  Btip- 
promittas,  vel  contra,  si  modo  soili-  iilalea  simply,  and  you  promise  con- 
cet  id  eiprimaa,  id  est  si  coi  sub  ditioiially,orconverBelj;  providedonly 
ocndioione  vel  in  diem  stipulanti  tn  that  the  disagreemeDt  is  expressly 
respondeas'.  'PrssenCi  die  spondeo'.  stated,  as  if,  when  a  man  stipulates 
Nam  fli  boo  solnm  respondeas  '  Fro-  conditionally,  or  for  a  particular  time, 
mitto,'  breviter  videria  in  eandem  you  answer,  '  I  promise  for  to-day '. 
diem  aut  condicioDem  spopondisse :  Bnt,  it  you  answer  only,  '  I  promise,' 
nee  enim  necessecstin  respondendo  you  seem  in  a  brief  way  to  agree  to  the 
eadcm  omnia  repeti,  que  stipulator  time  or  condition  be  propoees.  For  it 
exprcsHerii.  is  not  necessary,  that  in  the  answer 

every  word  should  be  repeated  which 
the  stipulator  expressed. 
D.  xlv.  1.  1.  3,  4  ;  D,  ilv.  1.  IM.  1. 

Si  decern  av/reoa.  Ulpian,  in  the  Digest,  decides  the  question 
the  other  way,   (D.  xlv.  1.  1.  4.) 

6.  Item  inutilie  est  stipulatio,  ai  6.  A  stipulation  is  also  void  it 
ab  eo  sbpuleris,  qui  jari  tuo  sub-  made  with  one  who  ia  in  your  power, 

CUB  est,  vel  si  ia  a  te  stipuletur.  oi  if  such  a  person  stipulates  with  yon. 

servuB  quidem  non  aolum  do-  A  alave  ia  incapable  not  only  of  enter- 

mino  Buo  obligari  non  potest,  aed  ne  ing  into  an  obligation  with  hia  master, 

alii  quidem  ulll ;  filii  vero  famihas  but  of  binding  'hiniaelf  to  any  other 

aliis  ohligari  posaunt.  person.     But  a  fiiiiufamUiat   oan  be 
bound  to  oUiers  by  an  obliKotion. 
Gal  iiL 

The  slave  could  not  com 
later  law  recognised  that  tl 
created  between  them,  so  t 
slave  in  the  accounts  kept  b 
after  he  had  been  manumiti 
he  was  paying  what,  by  a  nt 
(D.  xii  6.  64.) 

TheJiliiLefa/milias  could 
ex  ommbiLs  cauaia  tanqtuvm 
39.)  He  could  be  aued  and 
peculia  could  be  made  avai 
permitted  him  to  make  a  c 
protect  filiifamiUam/m,  Hb 
was  passed,  by  which  mone,  ™. 
be  recovered  from  them,     (Seo.  '* 


7.  Mutum  nequB  atipulnri  DOqr- 
promittere  posse,  palam  asL  Q^ 
et  in  sordo  leceptum  est :  qida  r 
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ai7 


li,  qui  tili'iliiis  txAUdit, 
ouiikiiio  nun  uxaudiL 


to  <loaf  iiersons,  tor  he  who  itipnlatet 
oitt,'hb  to  hear  th«  words  of  the  pro- 
liiiHsor,  uni]  fae  who  iiromiseg,  the  wonlg 
of  thi!  BtipuIatoT.  Hence  it  is  cIbu 
tbal  we  are  not  spe&idng  o(  »  person 
who  hears  with  didioQlty,  bnt  of  oiu 
who  cannot  hear  at  oIL 


GAi-iiL  106;  D.  lUv.  7. 1.  16. 


8.  FurioHUS  nuUi 
gererc  [>otcst,  quia  i 
quid  agit. 


ncgoljnm  8.  A  uiadmiui  can  go  through  no 

I  inlellcgit,    leffiil  act,  bccanse  he  does  not  uudor- 

Btoud  wtutt  he  is  doing. 
AI.  iii.  106 ;  D.  xliv.  7.  1. 13. 


].)urin(r  lucid  intorvals  a  madman  could  make  valid  stiifalatiQBi 
or  promi)jti»,  as  ho  could  make  a  will.     (Bk,  ii.  Tit.  12. 1,) 

'J.  PnijiUiiB  omiie  nugotiuin  rooto  9.  A  pupil  nutj  go  Ihimuh  in 

Hcrit :  ut  tuiucu,  itiiiulii  tiitoriH  aucto-  legal  aot,  provided  thrt  Um  War 
ritaaiioceBaari»'<it,  acUiibeuburtntor,  takes  a  fMrtintbapnooedingiDeMH 
vi-luti  HI  iiHiu  oblit^ctiir  :  nam  alium  whore  hu  antborwtica  k  BBn^Hv 
sibioblii^arouliaiiisiuetutorisauuto-  aa,  tor  inatanoo,  «kta  ""pml  >*S 
ritatu  potest.  himself ;  for  a  pupil  tm  "*il  TTlhrn 

to  him  withont  £■  aotknatfaa  of 

his  tutor. 


10.  Scdqtioddiximnsdopujnllia, 
utiiiue  de  his  verum  est.  qui  jam 
uliquum  intvllcctuui  hnbunt ;  nam 
intans  et  qui  infantile  proximus  est, 
son  ruultmn  a  furioso  distant,  quia 
hujuH  letatis  pupilli  nullum  intellec- 
tuin  hobenC :  Bed  in  pioximis  infao- 
ti«  propter  utilitutem  eorum  benig- 


10.  Thii  mart  bi  -  iwiiuu 

ofparalawbosbaijylMiMMBadcr. 
Stan^;  fa  „  ^fc^  ^  ,,,^ 


ordatto 


have  no 
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except  when  the  stipulation  was  clearly  for  his  benefit  (Bk.  i.  Tit. 
21 ;  D.  xxix.  2.  9.) 

Just  as  the  child  who  was  older  than  an  infant  was  said  to  be 
infantice  proxvmua,  so  one  a  little  younger  than  a  pubes  was  said 
to  be  pvhertati  proxirmbs.  The  original  notion  seems  to  have 
been  that  the  child  infanticB  proxiTnus  could  not  do  things  which 
the  pubertati  proximus  could  do.  There  was  a  clear  (ufFerence 
between  a  child  between  seven  and  eight  and  a  child  between 
thirteen  and  fourteen.  But  the  capacity  existing  in  the  interven- 
ing years  would  vary  with  the  individual.  Gradually  the  law 
recognised  more  and  more  the  acts  of  the  child  over  seven  years, 
as  tlus  was  considered,  as  the  text  says,  the  benignior  interpretation 
the  more  favourable  interpretation  to  the  child,  as  removing  doubts 
as  to  his  competence,  and  avoiding  the  necessity  of  having  recourse 
to  a  slave  to  stipulate  for  the  child.  (D.  xlvi.  6.  6.)  But,  with 
regard  to  delicts,  the  benignior  interpretatio  would  be  to  mark 
the  distinction  between  different  ages  of  children  above  seven ; 
and  so  we  are  told  (Bk.  iv.  Tit  1.  18)  that  the  irapubes  is  only 
bound  ex  fv/rto  in  case  j>raarimt68  pubertati  sit  et  ob  id  intellegat 
86  delinquere. 

The  paterfamilias  could  not,  like  a  tutor,  supply  his  authority 
to  make  up  what  was  deficient  in  the  capacity  of  the  irapubes. 
The  concluding  words  of  this  paragraph  are  taken  from  Gains,  who 
makes  his  statement  more  complete  by  adding  pubes  vero  qui  in 
potestate  est,  proinde  ac  si  paterfamilias  obligari  solet  (D.  xlv. 
1.  141.  2.) 

11.  Si  impoBsibilis  oondicio  obli-  11.  If  an  impossible  condition  is 

gationibiis    adjiciatur,    nihil    valet  added  to  an  obligation,  the  stipulation 

stipulatio.     Impossibilis  autem  con-  is  void.     A  condition    is    considered 

dicio  habetor,   cui  natura  impedi-  impossible  of  which  nature  forbids  the 


stipuletur,  '  si  digito  caelum  non  is  made  thus,  *  Do  you  promise  if  I  do 
attigero,  dare  spondes  ? '  pure  facta  not  touch  the  sky  with  my  finger  ?  ' 
obligatio  intellegitur  ideoque  statim  the  obhgation  is  considered  as  uncon- 
petere  potest.  ditional,  and  so  performance  may  be 

instantly  demanded. 

GALiiLdS;  D.  xlv.  1.  7. 

An  impossible  condition  in  a  testamentary  gift  was  treated  as 
if  it  had  never  been  inserted.  In  a  stipulation  or  any  other  con- 
tract it  made  the  contract  void,  a  difference  due  to  the  favour 
with  which  testamentary  gifts  were  regarded.  (See  Bk.  ii.  Tit. 
14.  10.) 

In  the  stipulation,  'If  I  do  not  touch  the  sky,'  &c,  there 
is  really  no  condition  ;  there  is  nothing  left  undecided  in  the  mind 
of  the  speaker  or  hearer. 

12.  Item  verboruinobli<:?atio  inter  12.  A  verbal  obligation,  made  be^ 

absentes  conccpta  inutilis  cat.  Sod  tween  absent  persons,  is  also  void.  But 
cum  hoc  materiam  litiiun  con  ten-     as  this  doctrine    afforded   matter  of 
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tiosis  hominibns  prflestabat,  forte 
post  tempuB  tales  aJlcgationes  op- 
ponentibus  ct  non  prsBsentes  esse 
vel  se  vel  adversarios  suos  conten- 
dentibus:  ideo  nostra  constitutio 
propter  celeritatem  dirimendaram 
litium  introduota  est,  qaam  ad  Gse- 
sarienses  advocatos  soripsimus,  per 
qaam  dispostdmus,  tales  scripturas, 
qntB  prsesto  esse  partes  indicant, 
omnimodo  esse  credendas,  nisi  ipse, 
qui  talibus  utitnr  improbis  allega- 
tionibus,  manifestissimis  probationi- 
bus  vel  per  scripturam  vel  per  testes 
idoneos  approbaverit,  in  ipso  toto 
die,  quo  conficiebatur  instromen- 
tam,  scse  vel  adversajrimn  suum  in 
aliis  locis  esse. 


strife  to  contentious  men,  who  allegnd, 
after  some  time  had  elapsed,  that  either 
they  or  their  adversaries  were  not  pre- 
sent, we  issued  a  constitution,  ad- 
dressed to  the  advocates  of  Geesarea,  in 
order  to  provide  for  the  speedy  de- 
termination of  such  suits.  By  tms  we 
have  enacted,  that  written  acts  which 
declare  that  the  contracting  parties 
were  present,  shall  be  considered  as 
indisputable  evidence  of  the  fact,  unless 
the  party  who  has  recourse  to  such 
shameless  allegations  makes  it  evident, 
by  the  most  manifest  proofs,  either  by 
writing  or  by  credible  witnesses,  that 
either  he  or  his  adversary  was  in  some 
other  place  during  the  whole  day  in 
which  the  instrument  was  made. 


Gai.  iii  138 ;  G.  viii.  38.  14. 

No  writing  was  necessary  to  make  a  verbal  contract  valid ;  but 
one  was  generally  drawn  up  as  a  record  of  the  transactions,  and 
called  inatrumentuTn  or  cautio,  as  being  a  security  for  the 
stipulator.  An  example  of  a  contract  reduced  to  writing  is 
given  in  D.  xlv.  1.  126.  2. 

13.  Post  mortem  suam  dari  sibi  13.  A  man  could  not  formerly  stip* 

nemo  stipulari  poterat,  non  magis  ulate  that  a  thing  should  be  given 
quam  post  ejus  mortem,  a  quo  stip-  him  after  his  own  death,  any  more 
ulabatur.  Ac  ne  is,  qui  in  alicujus  than  after  the  death  of  the  promissor. 
potestate  est,  post' mortem  ejus  stip-  Neither  could  any  person  in  the  power 
ulari  poterat,  quia  patris  vel  do-  of  another  stipulate  that  anything 
mini  voce  loqui  videtur.  Sed  et  si  should  be  given  him  after  the  death  of 
quis  ita  stipuletur,  'pridie  quam  the  person  in  whose  power  he  was, 
moriar,'  vel  'pridie  quam  morieris  because  it  was  his  father  or  master  who 
dari  ?  '  inutilis  erat  stipulatio.  Sed  appeared  to  be  speaking  in  him.  And 
cum,  ut  jam  dictum  est,  ex  consensu  if  any  one  stipulated  thus,  *  Do  you 
contrahentium  stipulationes  vaJent,  promise  to  give  the  day  before  I  die,' 
placuit  nobis  etiam  in  hunc  juris  or  '  the  day  before  you  die  ?  *  the  stip- 
articulum  necessariam  inducerc  ulation  was  invalid.  But  since  all 
eraendationem,  ut,  sive  post  mortem  stipulations,  as  we  have  already  sald« 
sive  pridie  quam  morietur  stipulator  derive  their  force  from  the  consent 
sive  promissor,  stipulatio  concepta  of  the  contracting  parties,  we  have 
est,  valeat  stipulatio.  thought  it  proper  to  introduce  a  neces- 

sary alteration  in  this  respect,  so  that 
now,  whether  it  is  stipulated  that  a 
thing  shall  be  given  after,  or  imme- 
diately before,  the  death  either  of  the 
stipulator  or  the  promissor,  the  stip- 
ulation is  good. 

Gai.  iii.  100  ;  a  viiL  38.  11 ;  G.  iv.  IL 

A  stipulation  'pridie  quam  moriar'  was  held  to  be  invalid, 
because  the  date  when  the  thing  promised  became  due  could  not 
be  fixed  until  the  death  happened,  and  then  the  action  would  only 
be  acquired  for  or  against  the  heirs,  exactly  as  in  the  case  of  a 
stipulation  '  dabispost  mortem  *  (Gai.  iii.  100) ;  and  a  stipulation 
in  favour  of  the  heirs  only  would  be  one  in  which  the  stipulator 
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had  no  interest  (note  to  paragr.  4).  Gains  says,  inelegans  esse 
visitin  est  ex  heredis  persona  incipcre  oldigaiioneTn ;  it  w.%s  out 
of  the  due  order  of  things  that  a  man  should  enter  into  an  obliga- 
tion on  which  no  action  could  be  brought  until  after  his  death. 
Justinian  does  away  with  all  these  subtleties. 

14.  Item  si  quis  ita  stipulatus  14.  Also,  if  any  one  stipulated 
erat :  *■  si  navis  ex  Asia  venerit,  thus,  '  If  a  certain  ship  arrives  here- 
hodie  dare  spondes  ? '  inutilis  erat  after  from  Asia,  do  you  engage  to 
stipulatio,  quia  preepostere  concepta  give  to-day  ? '  the  stipulation  would 
est  Sed  cum  Leo  inclytee  reoorda-  be  void,  as  being  preposterous.  But, 
tionis  in  dotibus  eandem  stipulati-  since  the  Emperor  Leo,  of  glorious 
onem,  quse  prsepostera  nunoupatur,  memory,  decided  that  such  a  stipula- 
non  esse  rejiciendam  existimavit,  no-  tion,  which  is  termed priepos^ra,  ought 
bis  placuit,  et  huic  perfectum  rohur  not  to  be  rejected  with  respect  to  mar- 
accommodare,  ut  non  solum  in  doti-  riage-portions,  we  have  thought  it  right 
bus,  sed  etiam  in  oomibus  valeat  to  give  it  complete  validity,  so  that  now 
hujusmodi  conceptio  stipulationis.  every  stipulation  made  in  this  way  is 

valid,  not  only  with  respect  to  mar- 
riage-portions, but  whatever  may  be 
its  object. 

C.  vL  23.  25. 

Such  a  stipulation  was  said  to  he  prcepostere  concepta  (i.e.  the 
things  which  should  come  post  are  placed  prce)y  because  the  pay- 
ment is  to  be  made  at  once,  and  thus  is  placed  before  (proe)  instead 
of  after  (post)  the  fulfilment  of  the  condition.  Under  Justinian's 
enactment  the  contract  was  binding  at  once,  but  payment  could 
not  be  enforced  until  the  condition  was  fulfilled.     (C.  vi.  23.  25.) 

15.  Ita  autem  concepta  stipula-  15.  A  stipulation  made  thus,  as  if, 
tio,  veluti  si  Titius  dicat  *  cum  for  instance,  Titius  says,  *  Do  you  pro- 
moriar,  dare  spondes,'  vel  *  cum  mise  to  give  when  I  die,'  or  *  when  you 
moricris  ?  '  et  apud  veteres  utilis  die  ?  *  was  considered  valid  by  the 
erat  et  nunc  valet.  ancients,  and  is  so  now. 

D.  xlv.  1.  45.  3. 

The  stipulation  was  said  to  be  valid  because  the  thing  was  to 
be  given  *  non  post  mortem^  sed  ultimo  vitce  tempore  \  (Gai.  ii. 
232.)  The  moment  when  the  performance  of  the  engagement  be- 
came due  was  fixed  before  the  time  when  the  rights  of  the  heir 
were  distinct  from  those  of  the  deceased.  A  distinction  was  drawn 
between  such  a  stipulation  and  one  dari  pridie  quam  nwnar 
(par.  13),  but,  as  we  have  seen  in  the  case  of  legacies,  it  rested  on 
no  sound  reason.     (Bk.  ii.  Tit.  20.  35.) 

16.  Item  post  mortem  alterius  16.  We  may  also  validly  stipulate 
recte  stipulamur.                                   that  a  thing  shall  be  given  after  the 

death  of  a  third  person. 

D.  xlv.  1.  45.  1. 

The  death  of  a  third  person  was  an  uncertain  term,  which 
might  be  as  legitimately  affixed  to  a  stipulation  as  any  other  un- 
cei-tain  time.  The  reason  which  prevented  the  stipulation  jposi 
mortem  meam  or  tuam.  did  not  apply. 
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17.  Si  soriptam  fuerit  in  instni-  17.  If  it  is  written  in  an  instrii 
inentOf  promisisse  aliquem,  perinde    ment  that  a  person  has  promised,  the 
habetur,    atque    si     interrogatione    promise  is  considered   to  have  been 
prsecedente  responsum  sit.                   given  in  answer  to  a  precedent  in- 
terrogation. 

See  Paul.  Sent.  v.  7.  2.  Ulpian  says  (D.  ii.  14.  7.  12),  that 
if,  at  the  end  of  the  instrument  of  an  agreement,  the  words  usually 
added  were  found,  viz.  rogavit  Titius,  spopondit  Mcevius,  the 
agreement  was  taken  to  be  a  stipulation  unless  it  was  expressly 
shown  that  it  was  in  reality  only  a  pactum. 

18.  Quotiens  plures  res  una  18.  When  many  things  ajre  com- 
stipulatione  oomprehendmitur,  si  prehended  in  one  stipulation,  a  man 
quidem  promissor  simpliciter  re-  binds  himself  to  all,  if  he  answers 
spondeat  *  dare  spondeo,'  propter  simply  *  I  promise  to  give  *.  But,  if 
onines  tenetur  :  si  vero  unam  ex  his  he  promises  to  give  one  or  some  of 
vclquasdamdaturumsespoponderit,  the  things  stipulated  for,  he  is  bound 
obligatio  in  his,  pro  quibus  spopon-  only  with  respect  to  the  things  com- 
derit,  contraJiitur.  Ex  pluribus  enim  prised  in  his  answer.  For,  of  the 
stipulationibus  una  vel  qusedam  different  stipulations  contained  in  the 
vidcntur  esse  perfectse  :  singnlas  question,  only  some  are  considered  to 
enim  res  stipulari  et  ad  singulas  re-  have  been  answered,  as  for  each  object 
spondere  deoemus.  a  question  and  an  answer  are  re- 
quired. 

D.  xlv.  L  83.  4 ;  D.  xlv.  1.  1.  5. 

This  should  be  compared  with  the  casas  decided  in  paragr.  5. 

19.  Alteri  stipulari,  ut  supra  19.  No  one,  as  we  have  already 
dictum  est,  nemo  potest :  inventse  said,  can  stipulate  for  another,  for  this 
sunt  enim  hujusmodi  obligationes  kind  of  obligations  has  been  invented, 
ad  hoc,  ut  unusquisque  sibi  adquirat,  that  every  person  may  acquire  what  it 
quod  sua  interest;  ceterum  si  alii  is  for  his  own  advantage  to  acquire  ;  but 
detur,  nihil  interest  stipulatoris.  if  a  thing  is  given  to  another  it  is  no 
Plane  si  quis  velit  hoc  facere,  poB-  concern  of  the  stipulator.  But  if  any 
nam  stipulari  conveniet,  ut,  nisi  ita  one  wishes  to  stipulate  for  another,  he 
factum  sit,  ut  comprehensum  esset,  should  stipulate  for  a  penalty  payable 
commit tatur  poBuae  stipulatio  etiam  to  him,  so  that  if  the  promissor  does 
ei,  cujus  nihil  interest :  pcenam  enim  not  perform  his  promise,  the  stipulation 
cum  stipulatur  quis,  non  illud  in-  for  the  penalty  may  be  valid  even  for 
spicitur,  quid  intersit  ejus,  sed  quae  a  person  who  had  no  interest  in  the 
sit  quantitas  sita  in  condicione  stipu-  performance  of  the  promise  ;  for  when 
lationis.  Ergo  si  quis  stipuletur  a  penalty  is  stipulated  for,  it  is  not  the 
Titio  dari,  nihil  agit ;  sed  si  addi-  interest  of  the  stipulator  that  is  re- 
derit  pojnam  *  nisi  dederis,  tot  aureos  garded,  but  the  amount  fixed  in  the 
dare  spondes  ?  '  tunc  committitur  condition  of  the  stipulation.  If,  there- 
stipulatio.  fore,  any  one  stipulates  that  a  certain 

thing  shall  be  given  to  Titius,  this  is 
void ;  but  if  he  adds  a  penalty,  *  Do 
you  promise  to  give  me  so  many  aurei 
if  you  do  not  give  the  thing  to  Titius?  * 
this  stipulation  binds  the  promissor. 
D.  xlv.  1.  38.  17. 

20.  Sed  si  quis  stipuletur  alii  20.  But,  if  any  one  stipulates  for 
cum  ejus  interesset,  placuit  stipu-  another,  having  himself  an  interest  in 
lationom  valere.  Nam  si  is,  qui  the  performance  of  the  promise,  the 
pupilli  tutelam  administrsure  coepe-  stipulation  has  been  decided  to  be 
rat,  cessit  administratione  coututori  valid.    Thus  if  he  who  has  begun  to 
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sno  et  stiimlatns  est,  rem  pupilli  act  as  tutor  afterwards  gives  up  the 
salvam  fore,  qnoniam  interest  stip-  administration  to  his  co-tutor,  and 
ulatoris  fieri,  quod  stipulatus  est,  stipulates  for  the  security  of  the  estate 
cum  ohligatus  futurus  esset  pupillo,  of  his  pupil,  since  it  is  for  the  interest 
si  male  res  gesserit,  tenet  ohligatio.  of  the  stipulator  that  the  promise 
Ergo  et  si  qnis  procuratori  suo  dari  should  he  performed,  as  he  is  answer- 
stlpulattis  sit,  stipulatio  vires  hahe-  ahle  to  the  pupil  for  maladministration, 
hit.  Et  si  creditori  suo,  quod  sua  the  obligation  is  binding.  So  if  a  per- 
interest,  ne  forte  vel  poena  conmait-  son  stipulates  that  a  thing  shall  be 
tatur  vel  prsedia  distrahantur,  quae  given  to  his  procurator,  the  stipulation 
pignori  data  erant,  valet  stipulatio.     is  eilectuaL     So,  too,  is  a  stipulation 

that  a  thing  shall  be  given  to  a  creditor 
of  the  stipulator,  the  stipulator  having 
an  interest  in  the  performance  of  the 
promise ;  as,  for  instance,  that  he  may 
avoid  becoming  liable  to  a  penal  clause, 
or  that  his  immoveables,  given  in 
pledge,  should  not  be  sold. 

D.  xlv.  1.  38.  20.  23. 

See  note  on  paragr.  4.  The  tutor  was  liable  for  all  his  co-tutor 
did.     (See  Bk.  i.  Tit.  24.  1.) 

21.  Versa  vice  qui  alium  factu-  21.  Conversely,  he  who  undertakes 
rum  promisit,  videtur  in  ea  esse  for  the  performance  of  another,  is 
causa,  ut  non  teneatur,  nisi  poenam  not  bound  unless  he  promises  under 
ipso  promiserit.  a  penalty. 

D.  xlv.  1.  38.  2. 
The  law  on  this  point  is  more  accurately  stated  in  paragr.  3. 

22.  Item  nemo  rem  suam  futu-  22.  No  man  can  validly  stipulate 
ram  in  eum  casum,  quo  sua  fit,  that  a  thing  which  may  hereafter  be- 
utiliter  stipulatur.                                  long  to  him  shall  be  given  him  when  it 

becomes  his. 

D.  xlv.  1.  87. 

When  the  time  was  come,  the  stipulation  would  have  nothing 
on  which  to  take  effect. 

23.  Si  de  alia  re  stipulator  sen-  23.  If  the  stipulator  intends  one 
scrit,  de  aUa  promissor,  perinde  thing,  and  a  promissor  anotlier,  an 
nulla  contrahitur  ohligatio,  ac  si  ad  obligation  is  no  more  contracted  than 
interrogatum  responsum  non  esset,  if  no  answer  had  been  made  to  the 
veluti  si  hominem  Stichum  a  te  interrogation;  for  instance,  if  any  one 
stipulatus  quis  fuerit,  tu  de  Pam-  has  stipulated  that  you  should  give 
pliilio  sensoris,  quem  Stichum  vocari  Stichus,  and  you  understood  him  to 
credideris.  refer    to    Paniphilus,    thinking    that 

Pamphilus  was  called  Stichus. 

D,  xlv.  L  137.  1. 

Stipulatio  ex  utriusque  coTtsensw  valet  (D.  xlv.  1.  83.  1.) 
And  if  the  seeming  consent  implied  in  pronouncing  the  words  of 
the  stipulation  was  vitiated  by  a  mistake  under  which  one  party 
spoke  of  one  thing  and  the  other  of  another,  the  stipulation  was 
void  ;  but  if  the  mistake  was  only  with  reference  to  something  in, 
or  relating  to,  the  thijig  tliey  were  speaking  of,  i.e.  if  they  were 
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really  speaking  of  the  same  thing,  but  one  i>arty  was  under  some 
misapprehension  respecting  it,  the  stipulation  was  valid.  So  it 
was  valid  if  fraud  or  violence  had  been  used  to  procure  it ;  but 
though  in  such  cases  it  was  valid,  the  rights  it  gave  were  worthless 
under  the  jurisdiction  of  the  prsetor,  who  always  allowed  excep- 
tiones  doli  metuSf  &a,  by  which  the  action  brought  on  the  stipu- 
lation was  repelled. 

24.  Quod  turpi  ex  causa  promis-  24.  A  promise  founded  on  a  base 
sum  est,  veluti  si  quis  homioidium  consideration,  as  if  a  man  engages  to 
vel  sacrilegium  se  facturum  pro-  commit  homicide  or  sacrilege,  is  not 
mittat,  non  valet.  binding. 

D.  xlv.  1.  26,  27. 

A  thing  was  said  to  be  promiasum  ex  tv/rpi  causa,  when  it  was 
promised,  being  itself  illegal  or  immoral,  or  was  the  reward,  or  de- 
pended on  the  happening,  of  anything  illegal  or  immoral. 

25.  Cum  quis  sub  aliqua  condi-  25.  If  a  stipulation  is  conditional, 
cione  fucrit  stipulatus,  Ucet  ante  although  the  stipulator  dies  before 
condicionem  decesserit,  postea  exis-  the  accomplishment  of  the  condition, 
tcnte  condicione,  heres  ejus  agere  yet  if,  afterwards,  the  condition  is  ac- 
potcst.  Idem  est  et  a  promissoris  complished,  his  heir  can  demand  the 
parte.  execution  of  the  promise  ;    and  so, 

too,  the  heir  of  the  promissor  may  be 
sued. 

D.  xlv.  1.  57. 

26.  Qui  hoc  anno  aut  hoc  mense  26.  A  person  who  stipulates  that  a 
dari  stipulatus  sit,  nisi  omnibus  thing  shall  be  given  to  him  in  such  a 
partibus  pncteritis  anni  vel  mensis  year  or  month,  cannot  legally  demand 
Don  recte  potet.  the  thing  promised  until  the  whole 

year  or  month  hsui  elapsed. 

D.  xlv.  1.  42. 

27.  Si  fundum  dari  stipuleris  vel  27.  If  you  stipulate  for  a  piece  of 
hoininem,  non  potoris  continue  around  or  a  slave,  you  cannot  instantiy 
agere,  nisi  tantum  spatii  prseter-  demand  the  thing,  but  must  wait  until 
ierit,  quo  traditio  fieri  possit.  enough  time  has  passed  for  delivery  to 

have  been  made. 

D.  xlv.  1.  73.  pr. 

Trr.  XX.    DE  FIDEJUSSORIBUS. 

Pro  eo,  qui  promittit,  solent  alii  It  is  customary  that  other  persons, 

obligari,  qui  fidejussores  appellan-  termed  fidejuasores^  should  bind  them- 
tur,  quos  homines  accipere  solent,  selves  for  the  promissor,  creditors 
dum  curant,  ut  diligentius  sibi  cau-  generally  requiring  that  they  should 
turn  sit.  do  so  in  order  that  the  security  may  be 

greater. 

Gai.  iii.  115,  117. 

We  have  already  noticed  in  Title  16  the  cases  of  persons  who 
joined  in  making  the  same  stipulation  or  who  joined  in  making 
the  same  promise.  We  now  come  to  the  cases  of  persons  who  come 
in  as  accessories  to  the  creditor  or  debtor.     Many  of  the  rules  of 

A  A 


354  LIB.  in.    TIT.  XX. 

law  applying  to  the  correi  stipulandi  or  promittendi  applied  to 
these  accessories ;  thus  if  payment  was  made  to  the  accessory  of 
the  creditor,  the  debtor  was  free  as  against  the  creditor ;  and  if 
the  principal  debtor  or  any  of  his  accessories  was  sued,  no  further 
action  could,  until  Justinian  permitted  it,  be  brought  by  the 
creditor  against  those  who  were  not  sued,  the  litis  contestatio 
operating  as  an  extinction  of  the  debt. 

Besides  the  principal  parties  to  a  stipulation,  the  stipulator  and 
the  promissor,  there  might  be  accessory  parties,  called  respectively 
adstipulatores  and  adpromissor es.  The  adstipulator  either  re- 
ceived the  same  promise  as  his  principal  did,  and  could,  therefore, 
have  the  same  actions,  and  equally  receive  or  exact  payment ;  or  he 
only  stipulated  for  a  part  of  that  for  which  the  principal  stipulated, 
and  then  his  rights  were  co-extensive  with  the  amount  of  his  own 
stipulation.  (Gai.  iii.  113.)  In  the  early  law,  the  chief  use  of  an 
aihtipulator  was,  probably,  to  supply  the  place  of  a  procurator  at 
a  time  when  the  law  refused  to  allow  stipulations  to  be  made  by 
procuration.  A  might  make  a  stipulation,  and  know  that  at  the 
time  when  payment  would  be  due  he  would  be  abroad.  He,  there- 
fore, joined  B  in  the  stipulation,  who  could  receive  payment  or 
bring  an  action  in  his  place,  and  would  be  bound  by  an  dctio 
mandati  to  pay  over  to  A  whatever  he  had  received. 

Before  the  time  of  Justinian  no  one  could  stipulate  validly  for 
a  thing  after  his  own  death  (see  Tit.  19. 13)  ;  and,  therefore,  thase 
who  wLshed  to  make  such  a  stipulation  joined  an  adstipulator  with 
them,  and  this  adstipulator  could  bring  an  action,  or  receive  pay- 
ment, after  the  death  of  the  stipulator.  As,  in  the  days  of  Gains, 
all  contracts  could  be  made  by  procuration,  it  appeai-s  from  his 
account  of  the  adstipulator,  which  is  the  only  one  we  have,  that 
the  only  use  of  the  adstipulator  was  to  make  this  stipulation  post 
mortem  suam  valid.     (Gai.  iii.  117.) 

The  adstipulator  could  not  transmit  his  right  of  action  even  to 
his  heirs.  His  rights  were  purely  personal,  because  he  was  selected 
by  the  stipulator,  to  whom  he  stood  in  the  relation  of  a  mandatary, 
from  motives  of  personal  confidence.     (Gai.  iii.  114.) 

The  adpromissores  were  accessory  to  the  promise,  in  order  to 
give  the  stipulator  greater  security.  They  were  guarantees  for  the 
fulfilment  of  the  promise  (Gai.  iii.  116),  and  these  guarantees  were 
termed  sponsors  when  Roman  citizens,  as  they  pledged  themselves 
by  the  word  spondeo,  a  word  which  citizens  alone  could  utter,  and 
Jideprom,issores  when  peregrini  (Gai.  iii.  120),  because,  in  binding 
themselves,  they  used  the  expression  fide  mea  promitto. 

The  sponsor  es  And  fideprow^issores  held  a  position,  in  many  re- 
spects, the  exact  converse  of  the  adstipulator.  They  made  the 
same  promise  as  their  principal,  or  one  not  so  extensive,  for  they 
might  only  choose  to  become  guarantees  to  a  certain  extent ;  they 
could  not  bind  themselves  for  more  than  their  principal  was  bound 
for.  They  were  often  employed  to  remove  any  objections  that 
might  be  made  to  the  capacity  of  their  promissor,  as,  for  instance, 
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that  he  was  impubes  and  contracting  without  the  consent  of  his 
tutor.  Their  heirs  were  not  bound  (Gal  iii.  120),  and  they  might 
recover  from  their  principal  by  an  actio  mandati  what  they  had 
advanced  for  him.     (Gai.  iii.  127.) 

By  the  lex  Furia  (95  B.C.),  which  applied  only  to  Italy,  their 
obligation  was  only  binding  for  two  years  from  the  time  when  it 
could  have  been  enforced  against  them,  and  the  amount  of  the 
liability  of  all  was  divided  equally  among  all  living  at  the  time 
when  the  guarantee  could  be  enforced.     (Gai.  iii.  121.) 

These  restrictions,  the  limitation  of  the  intervention  of  apon- 
sores  Skud  Jidepromissores  to  verbal  contracts,  and  their  obligation 
dying  with  them,  made  it  necessary  that  there  should  be  a  more 
unfettered  mode  of  becoming  surety  for  a  party  to  a  contract. 
This  was  supplied  by  the  introduction  of  the  fidejussoreSj  who 
could  bind  themselves  by  stipulation  in  every  kind  of  obligation, 
and  who  transmitted  their  obligation  to  their  heirs.  In  the  time 
of  Justinian,  sponsores  and  fidepromissores  had  been  long  obso- 
lete, and  as,  under  his  legislation,  stipulations  post  mortem  suwm 
were  allowed,  there  was  no  longer  any  occasion  for  the  intervention 
of  adstipulatoreSy  and,  consequently,  none  of  the  additional  parties 
to  a  verbal  contract,  except  fidejussor es,  are  mentioned  in  the  In- 
stitutes. 

Gains  mentions  other  laws  besides  the  lex  Furia,  bearing  on 
the  subject  of  the  additional  parties  to  a  contract ;  and  as  the 
effect  of  some  of  their  provisions  is  traceable  in  what  we  read  with 
respect  to  fidejassores  in  this  Title,  it  may  be  as  well  to  notice 
them  here.  (1)  The  lex  Apuleia  (102  B.C.)  established  a  kind  of 
partnership  {quandam  societOftem)  between  the  different  spotisores 
or  fidepromissores ;  any  one  of  them  who  had  paid  the  whole  debt 
could  recover  from  the  others  what  he  had  paid  in  excess  of  his  own 
share  by  an  action  pro  socio.  (Gai.  iii.  122.)  (2)  A  law,  the 
name  of  which  is  illegible  in  the  manuscript  of  Gains,  required 
that  the  creditor  should  give  notice  beforehand  of  the  amount  of 
the  debt  secured,  and  how  many  sponsores  ov  fidepromissores  there 
were  to  be  ;  if  they  proved  that  such  notice  was  not  given,  they 
were  freed  from  liability.  (3)  The  provisions  of  the  lex  Furia 
(95  B.C.)  have  been  noticed  above.  (4)  A  lex  Cornelia  (81  B.C.), 
referring  not  only  to  sponsores  and  fidepromissores,  but  to  all 
sureties,  and  therefore  to  fidejussor es  (which,  perhaps,  shows  the 
date  of  the  first  introduction  ol  fidejussor es),  provided  that,  with 
certain  exceptions,  no  one  could  bind  himself  for  the  same  debtor, 
to  the  same  creditor,  in  the  same  year  (idem  pro  eodem,  apud 
eunderriy  eodem  anno),  for  more  than  20,000  sesterces;  the  promise 
was  void  as  to  the  excess.  (Gai.  iii.  124,  125.)  (5)  Lastly,  a  lex 
Puhlilia  gave  sponsores  an  advantage  over  any  other  sureties,  for 
they  were  allowed,  unless  reimbursed  in  six  months,  to  recover 
from  their  principal  what  they  had  paid  by  a  special  action  {actio 
depmsi),  and  ])roceed  to  personal  execution,  Toanus  injeciio, 
against  him.     (Gai.  iii  127,  and  iv.  22.) 

AA  2 
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Intercedere  was  the  general  term  for  paying,  becoming  bound 
for,  the  debt  of  another ;  aatisdare  for  the  giving  surety  for  the 
obligation  of  the  principal ;  satisacdpere  for  the  receiving  it. 

Suretyship  might  be  created  not  only  in  the  modes  above  men- 
tioned, but  by  the  surety  offering  himself  as  mandator  pecunicb 
credendcBf  i.e.  bidding  the  creditor  to  lend  to  the  debtor,  and  be- 
coming responsible  for  repayment,  or  by  a  pactum  constitutes 
pecumce,  an  undertaking  to  pay  an  ascertained  debt,  and  in  this 
case  the  debt  of  another  person.     (Bk.  iv.  Tit.  6.  9.) 

The  senutusconsultum  Velleianum  (D.  xvi.  1.  2.  1),  perhaps 
of  the  date  of  46  A.D.,  forbad  women  ever  to  bind  themselves  for 
another  person. 

1.  In  omnibus  autem  obllgationi-  1.  Fidejussores  may  be  added  in 
bns  adsmni  possunt,  id  est  sive  re  every  kind  of  obligation,  i.e.  whether 
give  verbis  sive  litteris  sive  consensu  the  obligation  is  contracted  re,  verbiSy 
oontractsB  fuerint.  Ac  ne  illud  qui-  litteris,  or  consensu.  Nor  is  it  material 
dem  interest,  utrum  civilis  an  nat-  whether  the  obligation  to  which  the 
uralis  sit  obligatio,  oui  adjiciatur  fidejussor  is  made  an  additional  party 
fidejussor,  adeo  quidem,  ut  pro  is  civil  or  natural ;  so  much  so^  that  a 
servo  quoque  obligetur,  sive  extra-  man  may  bind  himself  as  a  fidejussor 
neus  sit,  qui  fidejussorem  a  servo  for  a  slave,  either  to  a  stranger  or  to 
accipiat,  sive  ipse  dominus  in  id,  the  master  of  the  slave,  in  respect  of 
quod  sibi  naturaliter  debetur.  a  thing  due  by  a  natural  obligation  to 

the  person  accepting  fihefidejussor  from 
the  slave. 

Gai.  iii.  119 ;  D.  xlvi.  1.  8.  1,  2,  and  70.  3. 

In  omnibus  obligationilms,  including  obligations  arising  out 
of  delicts.  (D.  xlvi.  1.  8.  5.)  This  was  the  principal  advantage 
gained  by  the  introduction  oi  fidejussores. 

2.  Fidejussor  non  tantum  ipse  2.  A  fidejussor  not  only  binds  him- 
obligatur,  sed  etiam  heredem  ooli-     self,  but  leaves  also  his  heir  bound, 
gatum  relinquit. 

D.  xlvi.  1.  4.  1. 

This  was  the  second  chief  point  of  difference  between  ^dejtts- 
sores  and  sponsores,  or  fidepromissores.  There  was  no  limit  to 
the  time  during  which  fidejussores  remained  bound,  such  as  the 
lex  Furia  had  laid  down  for  the  benefit  of  sponsores  Skudfidepro- 
m/issores, 

3.  Fidejussor  et  prsBcedere  obli-  3.  Ayirf^'jtwaar  may  be  added  either 
gationem  et  sequi  potest.                       before  or  after  an  obUgation  is  entered 

into. 

D.  xlvi.  1.  6.  pr.  and  2. 

Probably  the  formality  of  verbal  contracts  exacted  that  the 
words  of  the  principal  should  precede  those  of  the  accessory. 

4.  Si  plures  sint  fidejussores,  4.  Where  there  are  several  fide- 
quotquot  enint  mmiero,  sm^iili  in  jusHores,  whatever  is  their  number, 
soliduni  tenentur.  Itaque  liberum  each  is  bound  for  the  whole  debt,  and 
est  croditori,  a  quo  velit,  soUdimi  the  creditor  may  demand  the  whole 
petere.     Sed  ex  epistula  divi  Hadri-  from  any  of  them  he  pleases.     But, 
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ani  compellitnr  creditor  a  singulis,  by  a  rescript  of  the  Emperor  Hadrian, 
qui  hkkIo  solvendo  sint  litis  con-  the  creditor  is  forced  to  divide  his 
testatas  tcuiporc,  partes  petere.  demand  between  all  those  fideju89ore9 
Ideoque  si  quis  ex  fidejussorihus  eo  who  are  solvent  at  the  tmie  of  the 
tempore  solvendo  non  sit,  hoc  cete-  litis  contestatio,  so  that,  if  any  of  the 
ros  onerat.  Sed  et  si  ab  nno  fide-  fidejussares  is  not  solvent  at  that  time, 
jussore  creditor  totnm  consecntns  the  rest  have  so  mnch  additional  bur- 
faerit,  hnjns  solins  detrimentmn  den.  But,  if  the  creditor  obtains  his 
erit,  si  is,  pro  quo  fidejussit,  sol-  whole  demand  from  one  of  the  fide- 
vendo  non  sit :  et  sibi  imputare  de-  jussores,  the  whole  loss  falls  upon  him 
bet,  cum  potuerit  adjuvari  ex  epis-  alone,  if  the  principal  debtor  cannot 
tula  divi  Hadriani  et  desiderare,  nt  pay ;  for  he  has  no  one  but  himself  to 
pro  parte  in  se  detur  actio.  blame,  aa  he  might  have  availed  him- 

self of  the  rescript  of  the  Emperor 
Hadrian,  and  might  have  required 
that  no  action  should  be  given  against 
him  for  more  than  his  share  of  the 
debt. 

Gai.  ill  121 ;  D.  xlvi  L  26. 

The  proviF-.ion  of  the  lex  Furia  not  applying  to  fidejuasorea, 
they  were  bound  for  all  they  had  promised ;  and  as  each  promised 
for  himself  alone,  the  one  first  sued  had  no  remedy  against  the 
other  fidcjussores,  until  the  rescript  of  Hadrian  provided  one,  and 
gave  him  what  was  called  the  beneficium  diviaionia;  but  under 
the  lex  Furia,  the  liability  was  divided  among  the  different  sureties 
ipso  jure,  whereas  the  surety  first  sued  was  obliged  expressly  to 
claim  the  benefit  given  by  the  rescript  of  Hadrian  (beneficivmi 
diviaionia). 

There  were  two  other  privileges  or  beneficia  of  which  the  fide- 
juaaor  might  avail  himseli :  one  was  that  cedenda/ru/m  dctionum, 
by  which,  if  the  creditor,  without  suing  the  debtor,  proceeded 
against  the  fidejussor,  the  surety,  if  prepared  to  pay  the  whole 
debt,  could,  before  paying  the  creditor,  compel  him  to  make  over 
to  him  the  actions  which  oelonged  to  the  stipulator,  and  thus  the 
fidejussor  could  sue  those  bound  with  him,  or  the  principal  debtor 
(D.  xlvi.  1. 17),  and  this  was  often  more  advantageous  to  the^de- 
jussor  than  having  recourse  to  the  rescript  of  Hadrian,  because,  if 
the  creditor  had  taken  pledges,  they  were  transferred  to  the  fide- 
jussor,  if  the  actions  were  ceded  to  him.  If  the  creditor  refused 
to  cede  the  actions  and  still  sued  the  surety,  he  could  be  repelled 
by  an  exceptio  doli  mali.    (D.  xlvi  1.  59.) 

There  was  also  a  beneficiwm  ordinia,  or,  as  it  was  other- 
wise termed,  excussionis  or  discuasionia,  introduced  by  Justinian 
(Nov.  4.  1) ;  by  this  a  creditor  was  bound  to  sue  the  principal 
debtor  first,  and  could  only  sue  the  sureties  for  that  which  he  could 
not  recover  from  the  principal. 

5.  Fidejussores  ita  obligari  non  5.  Fidejusaores  cannot  bind  them- 

Sossunt,    ut    plus  debeant,    quam  selves  for  more  than  the  debtor  is 

ebet  is,  pro  quo  obligantur:  nam  bound  for;  because  their  obligation 

eorum  obligatio  accessio   est  prin-  is  accessory  to  the  principal  obliga- 

cipalis  obligationis  nee  plus  in  ac-  tion  ;  and  the  accessory  cannot   con- 

cessione  esse  potest  quam  in  prin-  tain  more  than  the  principal     They 
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may,  however,  bind  ihomBelves  for 
less.  Therefore,  if  the  principal  debtor 
promises  ten  aureiy  the  fidejussor  may 
be  bound  for  five,  but  the  fidejussor 
cannot  be  bound  for  ten  when  the 
principal  debtor  is  bound  only  for  five. 
Again,  when  the  principal  promises 
unconditionally,  the  fidejussor  may 
promise  conditionally,  but  the  con- 
verse case  is  not  possible.  For  the 
terms  more  and  less  are  used  not  onlv 
with  respect  to  quantity,  but  also  with 
respect  to  tune ;  it  is  more  to  give 
a  thing  instantly,  it  is  less  to  give 
it  after  a  time. 

Oai.  iii.  113,  126. 

6.  Si  quid  autem  fidejussor  pro  6.  If  a  fidejussor  has  made  pay- 

"eo  solverit,  ejus  rccipcrandi  causa    ment  for  the  debtor,  he  may  have  an 
.labet  cum  eo  mandati  judicium.        actio  mandati  against  him  to  recover 

what  he  has  paid. 

Gai.  iii.  127. 


cipali  re.  At  ex  diverso,  ut  minus 
debeant,  ubligari  possunt.  Itaque 
li  reus  decem  amreos  promiscrit, 
fidejussor  in  quinque  recte  obliga- 
tur :  contra  vero  non  potest  obligari. 
Item  si  ille  pure  promiscrit,  fide- 
jussor sub  condicione  promittere 
potest :  contra  vero  non  potest.  Non 
solum  enim  in  quantitate,  scd  etiam 
in  tempore  minus  et  plus  intellcgi- 
tur.  Plus  est  enim  statim  aliquid 
dare,  minus  est  post  tempus  dare. 


If  he  had  intervened  without  the  knowledge  of  the  principal,  he 
would  havcan  actio  negotiorumgeatorurri,  not  manda^t(Tit.  27.1); 
and  he  would  have  neither  of  these  actions  if  he  had  intervened  in 
defiance  of  the  wishes  of  the  principal,  though  it  was  doubtful 
whether  he  had  not  an  actio  utilis.  (1).  xvii.  1.  40.)  Justinian 
declared  that  he  should  have  no  action  at  all.     (C.  ii.  19.  24.) 

7.  Grsece  fidejussor  plerumque  7.  A  fidejussor  may  bind  himself 
Axk  accipitur:  rjj  tfifj  Trlarfi  «ceXruo>,  in  Greek,  by  using  the  expression 
Xcy<u,  6i\ai  sive  (iovXofuii :  sed  et  si  r^  €fAJj  in'o-rrt  iccXrvo)  (1  order  upon 
<t>rjfii  dizerit,  i)ro  eo  erit,  ac  si  dixerit  my  faith),  Xf'ya  (I  say),  6(\<a  or 
Xiym.  ^ovXofiai    (I    wish)  ;  if   he    uses    the 

word  <t*rjfxif  it  will  be  equivalent  to 

Xc'yo). 

D.  xlvL  1.  8.  pr. 

The  appropriate  Latin  formula  was,  *  Idem  fide  mea  essejubeo' 
but  this  formula  was  probably  never  insisted  on,  as  the  formulae 
*  spondeo '  and  *  idera  fide  mea  promitto  *  were. 

8.  In  stipulationibus  fidejuss-  8.  It  is  a  general  rule  in  all  stipn- 
orum  sciendum  est  generaliter  lioc  lations  of  fidvjwmoreSy  that  whatever 
accipi,  ut,  quodcumque  scripturn  sit    is  stated  in  writing  to  have  been  done, 


quasi  actum,  videatur  etiain  actum : 
ideoque  constat,  si  quis  sc  scripserit 
fidejussisse,  videri  omnia  sollem- 
niter  acta. 


is  considered  really  to  have  been  done. 
If,  therefore,  any  one  states  in  writing 
that  he  has  bound  himself  as  a  fiiie- 
jussor,  it  is  presumed  that  all  the 
necessary  forms  were  observed. 

D.  xlv.  1.  30. 


Cavtio  was  the  general  term  for  the  documentary  evidence  of 
a. contract. 
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Tit.  XXI.    DE  LITTERARUM  OBLIGATIONE. 

Olim  scriptura  fiebat  obligatio,  Formerly  there  was  made  by  writ- 

qnae  nominibus  fieri  diccbatur :  quae  in^  a  kind  of  obligation,  which  was 
noiuina  hodie  non  sunt  in  nsu.  said  to  be  made  nominibus  (by  booliing 
Plane  si  quis  debere  se  scripserit,  debts).  These  nomina  are  now  no 
quod  numeratum  el  non  est,  de  longer  in  use.  But  if  any  one  states 
pecunia  uiinime  numcrata  post  mul-  in  writing  that  he  owes  a  sum  which 
turn  temporis  exceptionem  opponere  has  never  really  been  told  out  to  him,  he 
non  potest :  hoc  enim  saepissime  cannot,  after  a  long  time  has  elapsed, 
constitutum  est.  Sic  fit,  ut  et  hodie,  use  the  exception  non  numeratx  pec- 
dum  queri  non  potest,  scriptur-a  unix^  i.e.  that  the  money  has  not  been 
obligetur :  et  ex  ea  nascitur  con-  told  out.  This  has  been  often  de- 
dictio,  cessante  scilicet  verbonun  cidcd  by  imperial  constitutions  ;  and 
obligatione.  Multum  antem  tem-  thus,  even  at  the  present  day,  as 
pus  in  hac  exceptione  an  tea  quidem  he  cannot  relieve  himself  from  pay- 
ex  principalibus  constitutioifibus  us-  ment,  he,  is  bound  by  the  writing, 
que  ad  quinquennium  procedebat:  and  the  writing  gives  rise  to  a  con- 
sed  ne  creditorcs  diutius  possint  diction,  in  the  absence,  that  is,  of 
suis  pecuniis  forsitan  dofraudari,  any  verbal  obligation.  The  length  of 
per  constitutionem  nostram  tenipus  time  fixed  as  barring  this  exception, 
coartatum  est,  ut  ultra  bicnuii  metas  was,  under  imperial  constitutions  ante- 
hujusmodi  exceptio  minime  exten-  cedent  to  our  time,  not  less  than  five 
datur.  years.     But,  that  creditors  might  not 

be  exposed  too  long  to  the  risk  of 
being  defrauded  of  threir  money,  we 
have  shortened  the  time  by  our  con- 
stitution, and  this  exception  cannot 
now  be  used  beyond  the  space  of  two 
years. 

Gai.  iii.  128-134;  C.  iv.  30. 14. 

A  contract  was  said  to  be  formed  litteris  when  it  originated  in 
a  certain  entry  or  statement  of  it  being  made  in  the  books  of  the 
creditor  with  the  consent  of  the  debtor.  Regularity  in  keeping 
accounts,  and  in  entering  all  matters  of  business  in  a  private 
ledger,  was  considered  one  of  the  first  duties  of  a  Roman  citizen, 
Cicero  speaks  of  a  failure  in  this  duty  as  an  almost  insupposable 
act  of  negligence  and  dishonesty.  (See  pro  Roscio,  3.  1  and  3.) 
Events,  as  they  occurred,  were  jotted  down  in  rough  memorandums 
called  adversariay  and  these  were  transferred  at  least  once  a  month 
to  the  ledger  (codex  or  tabuloi).  It  was  probably  only  this  ledger 
which  had  any  legal  importance.  If  any  one  put  down  in  his  ledger 
that  he  had  advanced  such  a  sum  of  money  to  another  {expemswm 
ferre)y  this  entry  (expenmlatio)  was  an  admissible  proof  of  the  fact. 
If  the  debtor  also  had  made  a  corresponding  entry  in  his  ledger 
(acceptum  refe/rre,  acceptilatio),  the  tallying  of  the  two  together 
made  what  was  called  an  obligatio  litteris.  These  two  entries  had, 
in  fact,  exactly  the  same  effect  as  if  the  two  parties  had  entered 
into  a  stipulation.  But  this  was  not  all :  the  creditor  was  not  to  be 
placed  entirely  at  the  mercy  of  his  debtor,  whose  wilful  or  acci- 
dental negligence,  preventing  a  proper  entry,  might  make  the 
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obligation  fail.  The  real  source  of  the  obligation  was  taken  to  be 
the  consent  of  the  debtor  to  the  entry  made  by  the  creditor.  If 
the  debtor  made  a  corresponding  entry  in  his  ledger,  this  was  a 
conclusive  proof  that  he  had  consented  to  the  creditor's  entry  ; 
but  if  he  did  not,  then  the  creditor  might  still  prove,  in  any  way 
that  he  could,  that  he  had  really  made  his  entry  with  the  debtor's 
consent.  Of  course,  if  he  had  really  paid  the  money  over,  this,  if 
proved,  would  show  beyond  a  doubt  that  the  debtor  had  consented. 

The  foundation  of  this  contract  litteris  being  either  the  pay- 
ment of  a  sum  certain  by  the  creditor,  or  simply  the  statement  in 
the  codex  that  a  sum  certain  was  due  by  the  debtor,  the  obligation 
was  always  for  a  sum  certain,  and  was  therefore  enforced  by  con- 
dictio  certi,  more  usually  termed  simply  condictio. 

As  the  creditor  put  down  the  name  of  his  debtor,  the  word 
'rumien '  came  to  signify  abook-debt ;  and  Gains  speaks  of '  nomina 
tranacripticia  \  He  says  transcriptio  took  place  (1)  a  re  iv  per- 
sonam, as  when  something  being  already  owed,  as,  for  instance, 
under  a  contract  of  sale  or  of  letting  to  hire,  the  debtor  assented 
to  the  creditor  making  an  entry  of  the  debt  (Gal  iii.  129):  this 
operated  as  a  novatio  (see  Introd.  sec.  89)  of  the  old  debt,  and 
the  creditor  could  now  employ  a  coTidictio  to  enforce  his  claim  ; 
(2)  the  transcriptio  took  place  a  persona  in  personam,  viz.  when 
one  man  took  on  himself  the  debt  of  another.  (Gal  iii.  130.)  In 
both  cases  the  effect  was  that  the  debtor  recognised  that  a  fictitious 
loan  had  been  made  to  him.  He  assented  to  its  being  recorded  in 
'the  codex  that  he  had  received  in  account  what  he  owed  on  the 
sale,  or  what  the  third  person,  whose  debt  he  was  taking  over,  had 
received. 

These  contracts  were  peculiar  to  Roman  citizens.  Peregrini 
had,  as  a  substitute,  syngraphce,  signed  by  both  parties,  or  chiro- 

Sapha,  signed  only  by  the  debtor,  and  retained  by  the  creditor, 
le  syngraphce  and  chirographa  were  not  mere  proofs  of  a  con- 
tract, but  were  instruments  on  which  an  action  could  be  brought, 
and  the  making  of  which  operated  as  a  novation  of  an  existing 
debt. 

In  every  period  of  the  law,  if  there  was  a  formal  verbal  con- 
tract, the  written  contract  was  thought  subsidiary,  and  was  merged 
in  the  stipulation :  as  the  text  says,  nascitur  condictioy  cessante 
scilicet  verborum  obligatione. 

An  entry  by  a  creditor  might  either  profess  to  create  an  obli- 
gation (the  ohligatio  litteris  properly  so  called),  or  to  operate  as  a 
novatio.  In  the  former  case,  it  was  open  to  the  alleged  debtor 
to  show  that  he  had  never  consented,  i.e.  that  there  was  no  con- 
tract. In  the  latter  case,  when  the  debtor  had  not  really  re- 
ceived the  money,  the  prretor  permitted  him  to  repel  the  action  of 
the  creditor  by  an  exception  called  the  *  exceptio  non  numeratce 
pecunice^  by  which  the  debtor  insisted  that  the  money  which 
formed  the  consideration  of  the  obligation  had  never  been  told  or 
counted  out  to  him  ;  and  here,  contrary  to  the  usual  rule  as  to 
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exceptions  (Bk.  iv.  Tit.  13.  pr.  note),  the  burden  of  proof  was 
considered  to  fall  on  the  plaintiff,  i.e.  the  cre<litor.  It  was  for 
him  to  prove  that  he  had  paid  the  money,  not  for  the  debtor  to 
prove  that  he  had  not. 

This  power  of  calling  on  the  creditor  to  prove  that  he  had 
really  made  the  loan  was  extended  to  cases  where  the  debtor  had 
not  gone  through  the  form  of  the  contract  litteria,  but  had  merely 
given  a  general  acknowledgment  of  debt  (cau^io),  such  as  is  spoken 
of  in  the  text  Although  cautionea  were  not  properly  contracts, 
but  proofs  of  a  contract,  yet,  as  they  were  protected  by  the  same 
exception  (C.  iv.  30.  3),  they  were  equivalent  to  and  superseded 
contracts  litteria.  It  will  be  noticed  that  the  text  uses  the  words 
8criptv/ra  ohligetv/r^  as  if  the  obligation  was  created  by  the  writing. 
This  may  account  for  Justinian  at  once  telling  us  that  contracts 
litteria  were  obsolete,  and  yet  erivinfir  them  a  place  in  the  Institutes. 

After  a  certain  number  of  yeart-first  one,  then  five,  and  fixed 
by  Justinian  at  two — the  debtor  was  bound  by  the  writing  conclu- 
sively. (C.  iv.  30.  14.)  During  this  period,  however,  the  debtor 
who  had  not  really  received  the  money  need  not  wait  to  be  sued ; 
he  might  protest  in  a  public  act  against  any  writing  by  which  he 
admitted,  or  was  alleged  to  have  admitted,  a  debt,  or  bring  an 
action  against  the  creditor  to  compel  him  to  give  it  up  (C.  iv.  30. 
7) ;  and  a  constitution  in  the  Code  (iv.  30.  14.  4)  permitted  him 
to  make  his  exception  perpetual  by  a  formal  announcement  to  the 
creditor  of  his  intention  to  do  so,  and  by  his  going  through  certain 
forms.  If  it  was  proved  that  the  debtor  had  falsely  denied  having 
received  what  he  had  really  received,  Justinian  ordered  by  a  Novel 
(18.  8)  that  he  should  pay  double  the  amount 

Trr.  XXII.    DE  CONSENSU  OBLIGATIONE. 

Consensn  fiunt  obligationes  in  Obligations  are  formed  by  the  mere 
emptionibus  venditionibus,  location-  consent  of  the  parties  in  the  contracts 
ibus  conductionibus,  societatibus,  of  sale,  of  letting  to  hire,  of  partner- 
mandatis.  Ideo  autem  istis  modis  ship,  and  of  mandate.  An  obligation 
consensu  dicitur  obligatio  contrahi,  is,  in  these  cases,  said  to  be  made  by 
quia  neque  scriptura  neque  preesen-  the  mere  consent  of  the  parties,  be- 
tia  omnimodo  opus  est,  ac  ne  dari  cause  there  is  no  necessity  for  any 
quidquam  necesse  est,  ut  substan-  writing,  nor  even  for  the  presence  of 
tiam  capiat  obligatio,  sed  sufficit  eos,  the  parties  ;  nor  is  it  requisite  that 
qui  negotium  gerunt,  consentire.  anything  should  be  given  to  make  the 
Unde  inter  absentes  qnoque  talia  contract  binding,  but  the  mere  consent 
negotia  contrahuntur,  veluti  per  of  those  between  whom  the  transaction 
epistulam  aut  per  nuntium.  Item  is  carried  on  suffices.  Thus  these  con- 
in  his  contractibus  alter  alteri  obli-  tracts  may  be  entered  into  by  those 
gatur  in  id,  quod  aJterum  alteri  ex  who  are  at  a  distance  from  each  other 
bono  et  eequo  prsestare  oportet,  cum  by  means  of  letters,  for  instance,  or  of 
alioquin  in  verborum  obligationibus  messengers.  In  these  contracts  each 
alius  stipuletur,  alius  promittat.  party  is  bound  to  the  other  to  render 

him  all  that  equity  demands,  while  in 
verbal  obligations  one  party  stipulates 
and  the  other  promises. 

Gal  iii.  135-138. 
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Wo  now  pass  to  contracts  which  belong  to  the  jus  gentium, 
which  have  nothing  of  the  peculiar  characteristics  of  the  old  civil 
law  of  Rome,  and  which  are  perfected  by  the  simple  consent  of 
the  parties.  As  is  remarked  in  the  concluding  words  of  the  text, 
these  contracts  by  simple  consent,  unlike  the  contracts  of  which 
we  have  hitherto  spoken,  are  bilateral ;  there  is  something  which 
binds  both  parties  ;  whereas  the  older  and  peculiarly  Roman  con- 
tracts were  only  unilateral.  In  a  stipulation,  for  instance,  it  was 
only  the  promissor  that  was  bound.  CorrmiodatuTa^  depositv/m, 
and  pignus  were  only  bilateral  in  the  sense  that  they  gave  rise  to 
actionea  contrarice  under  certain  circumstances,  so  that  then  both 
parties  were  bound  by  them.  These  contracts  *  consensu  *  were 
not  enforced  by  actions  stricti  juris,  such  as  were  proper  to  the 
peculiarly  Roman  contracts  of  mutuuniy  stipulation,  and  contracts 
made  litteris,  but  by  actions  *  honoR  fidei,'  i.e.  prnetorian  actions, 
in  which  equitable  principles  were  permitted  to  govern  the  decision. 
(See  Introd.  sec.  106.) 

Tit.  XXIII.    DE  EMPTIONE  ET  VENDITIONE. 

Emptio  et  venditio  contrahittir,  The  contract  of  sale  is  formed  as 

simulatque    de    pretio    convenerit,  soon   as   the  price    is    agreed    upon, 

quamvis  nondum  pretiom  numera-  although  it  has  not  yet  been  paid,  nor 

turn   sit  ac  ne  arra    quidem  data  even  an  earnest  given ;    for  what  Ib 

fuerit.      Nam    quod    arree    nomine  given   as   an   earnest  only  serves  as 

datur,  argumentum  est    emptionis  proof  that  the  contract  has  been  made, 

et  venditionis  contractsB.     Sed  hsec  This  must  be  understood  of  sales  made 

quidem   de  emptionibus   et  vendi-  without  writing ;    for  with  regard  to 

tionibus^  quae  sine  scrip tura  consis-  these  we  have  made  no  alteration  in 

tunt,  optinere  oportet  :  nam  nihil  a  the  law.     But,  where  there  is  a  writ- 

nobis  in   hujusmodi    vendi tionibus  ten  contract,  we  have  enacted  that  a 

innovatum  est.     In  his  autem,  quae  sale  is  not  to  be  considered  completed 

scriptura    conficiuntur,    non    aliter  unless  an  instrument  of  sale  has  been 

perfectam  esse  emptionem  et  vendi-  drawn  up,  being  either  written  by  the 

tionem  constituimus,  nisi  et  instru-  contracting  parties,  or  at  least  signed 

menta  emptionis  fuerint  conscripta  by   them,   if  written    by  others ;    or 

vel   manu    propria   contrahentium,  if  drawn  up   by  a   tabelliOj  it  must 

vel  ab  alio  quidem  scripta,  a  con-  be    formally    complete    and   finished 

trahente  autem  subscripta  et,  si  per  throughout ;    for  as  long  as  any  of 

tabellionem  fiunt,  nisi  et  comple-  these  requirements  is  wanting,  t^ere 

tiones  acceperint  et  fuerint  partibus  is    room    to   retract,   and  either  the 

absoluta.     Donee  enim    aUquid   ex  buyer  or  seller  may   retract  without 

his  deest,  et  podnitentiee  locus  est  suffering  loss :  that  is,  if  no  earnest 

et  potest  emptor  vel  venditor  sine  has  been  given.    If  earnest  has  been 

poena  recedere  ab  emptione.     Ita  given,  then,  whether  the  contract  was 

tamen  impune  recedere  eis  concedi-  written  or  unwritten,  the  purchaser,  if 

mus,  nisi  jam  arrarum  nomine  ali-  he  refuses  to  fulfil  it,  loses  what  he  has 

quid  fuerit  datum  :  hoc  etenim  sub-  given  as  earnest,  and  the  seller,  if  he 

secuto,   sive  in  scriptis    sive    sine  refuses,has  to  restore  double;  although 

scriptis   venditio  oelebrata  est,   is,  no  agreement  on  the  subject  of  the 

qui  recusat  adimplere  contraotum,  earnest  was  expressly  made. 
81  (juidem  emptor  est,  perdit,  quod 
dedit,    si    vero    venditor,     duplum 
restituere    compellitur,    licet    nihil 
super  arris  ezpressom  est. 

Gal  iii.  139 ;  C.  iv.  2L  17. 
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The  contract  of  sale  belonging  to  the  jus  gentiurri  was  at- 
tendee I  with  none  of  those  material  symbols  which  characterised 
the  formation  of  contracts  under  the  civil  law.  Directly  one  per- 
son agreed  to  sell  a  particular  thing,  and  another  to  buy  it,  for  a 
fixed  sum  of  money,  the  contract  was  complete  *  no  thing  need  be 
delivered,  no  money  paid,  in  order  that  an  obligation  should  arise. 
On  the  mutual  consent  being  given,  the  seller  was  bound  to  de- 
liver, the  buyer  to  pay  the  price.  The  change  which  Justinian 
here  introduced  is  that,  when,  in  giving  this  mutual  consent,  they 
agree  that  the  terms  of  the  contract  shall  be  reduced  to  writing, 
tliey  shall  be  considered  not  to  have  consented  to  the  contract 
until  all  the  formalities  have  been  gone  through. 

The  arrce  were  either  signs  of  a  bargain  having  been  struck, 
as,  for  instance,  when  the  buyer  deposited  his  ring  with  the  seller 
(D.  xix.  1.  11.  6),  or  consLsted  of  an  advance  of  a  portion  of  the 
purchase-money.  They  were  also  intended  as  a  proof  that  the  pur- 
chase had  been  made.  Justinian  gave  these  deposits  a  new  charac- 
ter by  making  them  the  measures  of  a  forfeit  in  case  either  party 
wished  to  recede  from  his  bargain,  it  being  open  to  either  party  to 
retract  if  he  chose  to  incur  this  forfeit.  This  power  of  retracting 
by  forfeiture  of  the  deposit,  or  double  its  value,  was  a  great  change 
in  the  law ;  and  when  Justinian  says  nihil  in  hujusTnodi  venditi- 
onihua  innovatum  est,  he  must  be  understood  only  to  be  referring 
to  unwritten  contracts  of  sale  in  which  there  was  no  deposit  made 
as  earnest.  It  will  be  seen  from  the  text  that  this  power  of  re- 
tractation was  given  whether  the  contract  was  made  with  writing 
or  without. 

Besides  a  buyer  and  a  seller,  there  must,  in  a  contract  of  sale, 
be  a  fixed  price  and  a  particular  thing  sold.  The  jurists  are  very 
minute  in  their  distinctions  of  the  nature  of  the  thing  sold.  There 
is  a  distinction  with  regard  to  things  future  and  uncertain  forming 
the  object  of  a  sale,  which  is  worth  mentioning.  Either  a  propor- 
tionate price  may  be  agreed  to  be  paid  on  a  greater  or  lesser  num- 
ber of  things  that  may  be  actually  realised,  as  *  so  much  a  head 
for  all  the  fish  I  catch  to-day,*  which  is  termed  rei  speratce  emptio ; 
or  a  definite  sum  may  be  agreed  on  as  the  price  of  the  possibility 
of  any  number  of  things,  more  or  less,  being  realised,  as  *  so  much 
for  the  chance  of  all  the  fish  I  catch  to-day ' ;  and  this  was  termed 
spei  emptio.     (D.  xviii.  1.  8.  1.) 


1.  Pretiiim  autem  oonstitui  opor- 
tet:  nam  nulla  emptio  sine  pretio 
esse  potest.  Sed  et  certum  pre- 
tium  esse  debet.  Alioquin  si  ita 
inter  aliquos  convenerit,  ut,  quanti 
Titius  rem  sestimaverit,  tanti  sit 
empta :  inter  veteres  satis  abunde- 
que  hoc  dubitabatur,  sive  constat 
venditio  sive  non.  Sed  nostra  decisio 
ita  hoc  constituit,  nt,  quotiens  sic 
composita  sit  venditio  *  quanti  ille 
scstimavorit,*    sub    hac    coudicione 


1.  It  is  necessary  that  a  price 
should  be  agreed  upon,  for  there  can 
be  no  sale  without  a  price.  And  the 
price  must  be  fixed  and  certain.  If 
the  parties  agree  that  the  thing  shall 
be  sold  at  the  sum  at  which  Titius 
shall  value  it,  it  was  a  question  much 
debated  among  the  ancients,  whether 
in  such  a  case  there  is  a  sale  or  not. 
We  have  decided,  that  when  a  sale  is 
made  for  a  price  to  be  fixed  by  a  third 
person,  the  contract  shall  be  binding 
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staret  contractus,  at,  si  qnidem  ipse, 
qui  nominatus  est,  pretium  defin- 
icrit,  omnimodo  secundum  ejus  ses- 
timationem  et  pretium  persolvatur 
et  res  tradatur,  ut  venditio  ad  effec- 
tmn  perducatur,  emptore  quidem  ex 
empto  actione,  venditore  autem  ex 
vendito  agente.  Sin  autem  ille,  qui 
nominatus  est,  vel  noluerit  vel  non 
potuerit  pretium  definire,  tunc  pro 
nihilo  esse  venditionem,  quasi  nullo 
pretio  statuto.  Quod  jus  cum  in 
▼enditionibus  nobis  placuit,  non  est 
absurdum  et  in  locationibus  et  oon- 
ductionibuB  trahere. 


under  this  condition — that  if  this  third 
person  does  fix  a  price,  the  price  to 
be  paid  shall  be  that  which  he  fixes, 
and  the  thing  shall  be  delivered, 
so  that  the  sale  becomes  complete, 
the  piurchaser  having  the  actio  ex 
emptOy  and  the  seller  having  that 
ex  vendito.  But  if  he  will  not  or 
cannot  fix  a  price,  the  sale  is  then 
void,  as  being  made  without  any  price 
being  fixed  on.  This  decision,  which 
we  haye  adopted  with  respect  to  sales, 
may  reasonaoly  be  made  to  apply  to 
contracts  of  letting  on  hire. 


Gal  iii  140;  G.  iv.  38.  15. 


2.  Item    pretium   in   numerata  2.  The  price  should  consist  in  a  sum 

pecunia  consistere  debet.    Nam  in  of  money.     It  has  been  much  doubted 

ceteris  rebus  an  pretium  esse  possit,  whether  it  can  consist  in  anything  else, 

veluti  homo  aut  fundus    aut  toga  as  in  a  slave,  a  piece  of  land,  or  a  toga, 

alterius  rei  pretium  esse  possit,  valde  Sabinus  and  Cassius  thought  that  it 

qusdrebatur.      Sabinus    et    Cassius  could.    And  it  is  thus  that  it  is  com- 

etiam  in  alia  re  putant  posse  pretium  monly  said  that  exchange  is  a  sale, 

consistere :    unde  illud    est,    quod  and  that  this  form  of  sale  is  the  most 

vulgo  dicebatur,  per  permutationem  ancient.   The  testimony  of  Homer  was 

rerum  emptionem  et   venditionem  quoted,  who  in  one  place  says  that  the 

contrahi  eamque  speciem  emptionis  army  of  the  Greeks  procured  wine  by 

venditionisque  vetustissimam  esse :  an  exchange  of  certain  things.    The 

argumentoque     utebantur     Ghrseco  passcige  is  this : — 

poeta  Homero,  qui  aliqua  parte  ex-  '  The    long-haired    Achaaans    pro- 

eroitum  Achivorum  vinum  sibi  com-  cured  wine,  some  by  giving  copper, 

parasse  ait  permutatis  quibusdam  others  by  giving  shining  steel,  others 

rebus,  his  verois  : —  by  giving  hides,  others  by  giving  oxen, 

*'EuB€v     flfp*    olvi(ovTo    KaprjKOfAocavTts  others  by  giving  slaves  *. 


*Akkoi  fi€v  ;(aXic^,  3X\oi  d*  aiScavi  (rt- 

^AXXoi  dc  pipois,  Sk\oi   d*  avr^ct  /3d- 

'^AXXoi  S*  dvbpair6d€(r(ri, 

Diversee     scholee     auctores    contra 


The  authors  of  the  opposite  school 
were    of  a    contrary    opinion :    they 
thought  that  exchange  was  one  thing 
and  sale  another.    Otherwise,  in  an 
exchange,  it  would  be  impossible  to 
say  which  was  the  thing  sold,  and 
which  the  thing  given  as  the  price ; 
sentiebant  aliudque  esse  existima-    for  it  was  contrary  to  reason  to  con- 
bant  permutationem  rerum,    aUud    sider  each  thing  as  at  once  sold,  and 
emptionem  et  venditionem.    Alio-    given  as  the  price.    The  opinion  of 
quin  non  posse  rem  expediri,  permu-    Proculus,  who  maintained   that    ex- 
tatis  rebus,  quee  videatur  res  venisse    change  is  a  particular  kind  of  contract 
et  quffi  pretii  nomine    data   esse :    distinct  from  sale,  has  deservedly  pre- 
nam  utramque  videri  et  venisse  et    vailed,  as  it  is  supported   by  other 
pretii  nomine  datam  esse,  rationem    lines  from  Homer,  and  by  still  more 
non  patL     Sed    Proculi    sententia    weighty  reasons.    This  view  has  been 
dicentis,    permutationem  propriam    adopted  by  former  emperors,  and  has 
esse  speciem  contractus    a  vendi-    been  fully  treated  of  in  our  Digest 
tione  separatam,  merito  praevaluit, 
cum  et  ipse  aliis  Homericis  versibus 
adjuvatur  et  validioribus  rationibus 
argumentatur.    Quod  et  anteriores 
divi    principes    admiserunt    et    in 
nostris  digestis  latins  significatur. 

Gai.  iii.  141 ;  D.  xviii.  1.  1 ;  C.  iv.  04.  7. 
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A  Rale  and  an  exchange  differ  so  little  that  it  might  seem  natu- 
ral to  treat  the  promise  to  exchange  as  raising  an  obligation  equally 
with  the  promise  to  deliver  a  thing  sold ;  it  was  indeed  the  opinion 
of  the  Sabinians  that  it  did  so  ;  but  this  opinion  did  not  prevail, 
and  the  law  recognised  no  obligation  as  existing  under  an  agree- 
ment to  exchange  unless  one  party  ha-d  delivered  to  the  other  the 
thing  he  had  promised.  Ex  placito  permutationis  re  nulla  aecuta, 
cotistat  nemini  actionem  competere.  (C.  iv.  64.  3.)  Thus  the 
distinction  between  sale  and  exchange  was  that  in  the  former  the 
contract  was  made  consensu,  in  the  other  re :  when  one  party  had 
delivered  the  thing,  the  oUier  was  obliged  to  give  the  other 
thing.  Permutatio  ex  re  tradita  initiuni  obligationi  prcebet. 
(D.  xix.  4.  1.  2.) 

In  a  contract  of  sale  the  seller  was  not  bound  to  make  the  buyer 
absolute  master  (dominus)  of  the  thing  sold,  as  he  would  have 
been  in  a  stipulation.  (D.  xviii.  1.  25. 1.)  What  he  was  bound  to 
do  was  this :  1st.  He  was  bound  to  deliver  the  thing  itself  (prce- 
atare,  tradere)  (D.  xix.  1. 11.  2),  to  give  free  and  undisturbed  pos- 
session of  it  (possessionem  vacuam  tradere)  (D.  xix.  1.  2.  1),  and 
to  give  lawful  possession  of  it  (prcestare  licere  habere).  (D.  xix.  1. 
30. 1.)  2ndly.  He  was  bound,  if  the  buyer  was  disturbed  in  his  pos- 
session by  the  real  owner  (which  was  termed  evictio),  to  recompense 
him  for  what  he  lost.  (D.  xix.  1.  11.  2.)  And  3rdly.  To  secure 
the  buyer  against  secret  faults ;  if  such  faults  were  discovered, 
either  compensation  might  be  claimed  by  an  actio  oestimatoria, 
reducing  the  price  by  a  greater  or  less  amount,  according  as  the 
seller  had  or  had  not  knowledge  of  the  defect  (D.  xix.  1.  13), 
or,  at  the  option  of  the  buyer,  the  contract  might  be  rescinded  by 
an  a^tio  redhibitoria,  and  the  thing  returned  (which  was  termed 
redhibitio — redhibere  est  facere  ut  rursus  habeat  venditor  quod 
habuerit,  D.  xxi.  1.  21.  pr.).  In  order  to  fortify  his  position,  the 
buyer  could  stipulate  with  the  seller,  that  he  would  give  him  the 
free  and  undisturbed  possession  of  the  thing,  and  that  he  would 
pay  the  buyer  double  the  price  if  the  buyer  was  evicted.  The 
buyer  would  then  have  an  action  ex  stij)ulatu  to  enforce  the 
undertaking.  Even  if  there  was  no  such  stipulation  actually  made, 
yet  after  it  had  become  usual  to  make  such  stipulations,  custom  was 
held  to  have  so  far  imported  the  promise  into  the  contract  of  sale 
that  the  buyer,  in  bringing  the  action  appropriate  to  his  contract, 
actio  ex  etnjdo,  could  obtain  double  the  price  in  case  of  eviction, 
as  this  action  was  bonce  fidei,  i.e.  the  parties  could  be  placed  in  a 
fair  position  towards  each  other,  and  it  was  considered  that  to  have 
given  the  promise  to  pay  double  the  price  in  case  of  eviction  was 
a  duty  of  the  seller.     (1).  xxi.  2.  2.) 

The  buyer  was  bound  to  make  the  seller  the  real  owner  of 
the  money  paid  as  the  price  {emptor  nurtimos  venditoris  facere 
cogitur,  D.  xix  1. 11.  2),  and  was  also  bound  to  pay  interest  on 
the  purchase-money  from  the  day  when  he  had  received  the 
thing  sold.    (D.  xix.  1.  13.  20.) 
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The  lines  cited  in  the  text  are  from  II.  vii.  472 ;  probably  the 
alii  versus  alluded  to  are  those  describing  the  exchange  between 
Qlaucus  and  Diomede  {IL  vi.  235). 

3.  Gum  autem  emptio  et  venditio  8.  As  soon  as  the  sale  is  oontracted, 
contraota  sit  (quod  effici  diximus,  that  is,  in  the  case  of  a  sale  made 
simulatque    de    pretio    convenerit,  without    writing,    when    the    parties 
cum  sine  scriptura  res  agitur),  peri-  have    agreed    on    the  price,   all  risk 
culum  rei  venditse  statim  ad  cmp-  attaching  to  the  thing  sold  falls  upon 
torem    pertinet,  tametsi   adhuo  ea  the  purchaser,  although  the  thing  nae 
res  emptori  tradita  non  sit.     Itaque  not  yet  been  delivered  to  him.     There- 
si  homo  mortuus  sit  vel  aliqua  parte  fore,  if  the  slave  sold  dies  or  receives 
corporis  Isesus  fuerit,  aut  sedes  totse  an  injury  in  any  part  of  his  body,  or 
aut  aliqua  ex  parte  incendioconsump-  the  whole  or  a  portion  of  the  house  is 
tse   fuerint,    aut  fundus  vi  fluminis  burnt,  or  the  whole  or  a  portion  of  the 
totus  vel  aliqua  ex  parte  ablatus  sit,  land  is  carried  away  by  the  force  of  a 
sive  etiam  inundatione    aquse    aut  flood,  or  is  diminished  or  deteriorated 
arboribus     turbine    dejectis    longe  by  an  inundation,  or  by  a  tempest  mak- 
minor  aut    deterior  esse    coeperit :  ing  havoc  with  the  trees,  the  loss  falls 
emptoris  damnimi  est,  cui  necesse  on  the  purchaser,   and    although  he 
est,  licet    rem  non  fuerit   nactus,  does  not  receive  the  thing,  he  is  ob- 
pretium    solvere.     Quidquid    enim  liged  to  pay  the  price,  for  the  sellei 
sine  dolo  et  culpa  venditoris  accidit,  does  not  suffer  for    anything  which 
in  eo  venditor  securus  est.     Sed  et  happens  without  any  fraud  or  fault 
si  post  emptionem  fundo  aliquid  per  of  his.     On  the  other  hand,  if  after 
alluvionem    accessit,    oA.    emptoris  the    sale    the    land    is    increased  by 
commodum  pertinet :  nam  et  com-  alluvion,  it  is  the  purchaser  who  re- 
modum  ejus  esse  debet,  cujus  peri-  ceives  the  advantage,  for  he  who  bears 
oulum  est.     Quodsi  fugerit  homo,  the  risk  of  harm  ought  to  receive  the 
qui  veniit,  aut  subreptus  fuerit,  ita  ut  benefit  of  all  that  is  advantageous.  But 
neque  dolus  neque  culpa  venditoris  if  a  slave  who    has  been  sold  runs 
interveniat,  animadvertendum  erit,  away  or  is  stolen,  without  any  fraud 
an  custodiam  ejus  usque  ad  traditio-  or  fault  on  the  part  of  the  seller,  we 
nem  venditor  susceperit.  Sane  enim,  must  inquire  whether  the  seller  imder- 
si  susceperit,  ad  ipsius  periculum  is  took  to  keep  him  safely  until  he  was 
casus  pertinet:  si  non  susceperit,  delivered  over;  if  he  imdertook  this 
securus  erit.    Idem  et  in  ceteris  ani-  what  happens  is  at  his  risk  ;  if  he  did 
malibus  ceterisque  rebus  intellegi-  not  imdertako  it,  he  is  not  responsible, 
mus.     Utique  tamen  vindicationem  The  same  would  hold  in  the  case  of 
rei  et  condictionem  exhibere  debe-  any  other  animal  or  any  other  thing, 
bit  emptori,  quia  sane,  qui  rem  non-  But  the  seller  is  in  any  case  bound  to 
dum  emptori  tradidit,   adhuc  ipse  maJte  over  to  the  purchaser  his  right 
dominus  est.      Idem  est  etiam  de  to  a  real  or  personal  action,  for  the 
furti  et  de  damni  injuris  actione.  person    who    has    not  delivered    the 

thing  is  still  its  owner ;  and  it  is  tha 
same  with  regard  to  the  action  of  theft, 
and  the  action  damni  injurix, 

D  xriii  6  fe  pr. ;  D.  xviii.  1.  35.  4. 

The  contract  of  sale  was  complete  when  the  price  had  been 
fixed,  but  the  thing  sold  did  not  pass  to  the  buyer  thereby.  The 
seller  retained  the  proprietorship  (dominiutn)  until  he  delivered  it 
to  the  buyer,  and  the  buyer  received  it,  or  until  the  property  in  it 
was  passed  by  the  buyer  having  paid  the  piico,  or  given  security 
for  it,  or  in  some  way  satisfied  the  seller  (ivre  soliito  vol  fidejussor  e 
dato  vel  alias  saiisf ado,  D.  xiv.  4.  5.  18).  Until  this  happened, 
the  seller  retained  the  thing  in  his  custody,  and  if  it  had,  mean- 
while, any  accretion,  or  suffered  any  diminution,  he  was  still  the 
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dominus  of  the  thing  which  was  increased  or  decreased.  But  his , 
obligation  bound  him  to  deliver  the  thing  exactly  in  the  state  in 
which  it  might  happen  to  be  at  the  time  of  delivery ;  and  so  it 
made  no  real  difference  to  him  whether  there  was  an  accretion  or 
diminution.  If  the  thing  was  lost  by  accident,  the  loss  fell  on  the 
buyer  and  not  on  the  seller,  the  dominus ;  so  res  domino  perit 
could  not  be  said  of  him.  But,  whatever  happened  to  the  thing 
sold,  the  price  fixed  on  remained  due.  For,  the  obligation  of  the 
buyer  being  a  distinct  and  independent  obligation,  the  price  could 
not  alter,  but  remained  fixed.  The  seller  was,  however,  answerable 
for  the  care  with  which  he  preserved  the  thing  wliile  in  his  custody, 
periculum  rei  ad  em^ptorem,  pertinet,  dumm^odo  custodiam,  ven- 
ditor ante  traditionem  prcestet  (D.  xlvil  2.  14.  pr.) ;  and  he  was 
.  not  only  bound  to  guard  against  gross  and  ordinary  negligence 
(dolatn  et  culpam prcestare^  D.  xiii.  6.  5. 2),  but  to  preserve  it  more 
carefully  even  than  his  own  property,  diligentiam  prcestet  exac- 
tiorem  qiiam,  in  suis  rebus  adhiheret  (D.  xviii.  6.  3).  He 
was  bound  to  exercise  the  care  of  a  bonus  paterfwinilias.  In  the 
text  the  case  of  a  slave  is  taken,  and  a  bonus  paterfamilias  might 
exercise  the  diligence  proper  to  him,  and  yet  a  slave  might  run 
away.  The  loss  would  fall  on  the  buyer,  unless  the  seller  had 
specially  undertaken  that  he  would  keep  him  safely. 

The  actio  furti  and  the  actio  damni  injuries  are  noticed  in 
Tit  1  and  4  of  the  Fourth  Book.  If  the  thing  was  stolen  or  in- 
jured by  a  third  person,  without  the  fault  of  the  seller,  the  buyer 
sufiered  the  loss,  but  the  seller  was  obliged  to  cede  to  the  buyer 
the  actions  which  as  dominus  he  had  against  the  thief  or  the  doer 
of  the  injury. 

4.  Euij^tio  tarn  sub   condicione  4.  A  sale  may  be  made  conditionally 

qiiam   pure   contrahi  potest.      Sub  or  unconditionally :  conditionally,  as, 

condicione  veluti  *  si  Stichus  intra  for    example,   *  If   Stichus    suits   you 

certum  diem  tibi  piacuorit,  erit  tibi  within  a  certain  time,  he  shall  be  pur- 

emptuB  aureis  tot  *  chased  by  you  at  such  a  price ', 

Gai.  iii.  146. 

The  exact  opposite  might  be  contracted  for :  if  within  a  certain 
time  you  find  Stichus  does  not  suit  you,  let  it  be  considered  you 
have  not  bought  him.  The  jurists  then  said  that  the  sale  was  a 
pura  emptioy  quce  sub  conditione  resolvitur.  (D.  xviii.  2.  2.  pr. ; 
D.  xli.  4.  2.  5.)  Stichus  is  sold,  but  within  a  certain  time  the 
contract  may  be  rescinded. 

The  generic  name  for  the  accessory  agreements  which  modified 
the  principal  contract  was  pacta.  Some  of  these  pacta  relating 
to  the  contract  of  sale  are  treated  of  at  considerable  length  in  the 
Digest  (D.  xviii.  2  and  3),  diflerent  names  being  appropriated  to 
those  most  frecjuently  in  use;  as,  for  instance,  the  in  d%em  addictio, 
when  the  thing  was  sold,  but  if  the  seller  had  a  better  offer  within 
a  certain  time,  the  contract  might  be  rescinded  (D.  xviii.  2) ;  and 
the  lex  coiinrn'tssoria,  which  was  a  ireneral  ain'eement  for  the  rescis- 
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sion  of  the  contract  if  either  party  violated  its  terms,  and  was 
especially  used  to  enable  the  seller  to  demand  back  the  thing 
sold,  if  the  price  was  not  paid  by  a  certain  day.      (D.  xviil  3.) 

We  may  observe  that  the  Code  (iv.  44.  2  and  8)  permits  a  seller 
at  all  times  t6  get  a  judicial  order  rescinding  a  contract  if  he  has  not 
received  half  the  real  value,  but  the  contract  will  remain  binding 
if  the  buyer  elects  to  pay  the  residue  of  the  proper  price. 

5.  Loca  sacra  vel  religiosa,  item  5.  A  sale  is  void  when  a  person 

pablica^velati  forum,  ba8ilicam,fra8-  knowingly  purchases  a  sacred  or  re- 
tra  quis  sciens  emit,  quas  tamen  si  ligious  place,  or  a  public  place,  such 
pro  privatis  vel  profanis,  deceptus  a  as  a  forum  or  basiHca.  I^  however, 
venditore,  emerit,  habebit  actionem  deceived  by  the  vendor,  he  has  sup* 
ex  empto,  quod  non  habere  ei  liceat,  posed  that  what  he  was  buying  was 
ut  consequatur,  quod  sua  interest,  profane  or  private,  as  he  cannot  have 
dcceptum  eum  non  esse.  Idem  what  he  purchased,  he  may  bring  an 
juris  est,  si  hominem  liberum  pro  action  ex  empto  to  recover  whatever 
servo  emerit.  it  would  have  been  worth  to  him  not 

to  have  been  deceived.  It  is  the  same 
if  he  has  purchased  a  free  man,  sup- 
posing him  to  be  a  slave. 

D.  xviii.  1,  4,  6,  6.  pr.  ;  D.  xviii.  1.  62.  L 

This  paragraph  is  probably  inserted  in  order  to  contrast  the 
effects  of  a  contract  of  sale  with  those  of  a  stipulation.  In  the 
strict  civil  law,  ignorance  that  a  thing  was  not  a  subject  of  com- 
merce would  not  help  the  person  who  had  stipulated  for  it  But 
in  a  contract  of  sale,  if  the  seller  had,  and  the  buyer  had  not,  known 
the  real  character  of  the  thing  he  was  buying,  the  buyer  could 
recover  against  the  seller  anything  he  lost  by  entering  into  the 
bargain ;  for  instance,  he  would  not  only  receive  back  the  purchase- 
money,  but  also  would  be  entitled  to  interest  upon  it  from  the  date 
of  its  payment. 

The  contract  of  sale  gave  rise  to  two  actions  boTice  fidei,  the 
actio  ex  vendito  or  venditi,  belonging  to  the  seller,  and  the  actio 
ex  empto  or  erapti^  mentioned  in  the  text,  belonging  to  the  buyer. 
The  buyer  had  also  the  actio  a^timatoria,  and  the  actio  redhi^ 
bitoria.      (See  note  to  par.  2.) 


Trr.  XXIV.    DE  LOCATIONE  ET  CONDUCTIONR 

Locatio  et  conductio  proxima  est  The  contract  of  letting  on  hire  ap- 

emptioni    et    venditioni   iisdemque  proaches  very  nearly  to  that  of  sale, 

juris  regiilis  consistit.    Nam  ut  emp-  and  is  governed  by  the  same  rules  of 

tio  et  venditio  ita  contrahitur,  si  de  law.    As  the  contract  of  sale  is  formed 

pretio  convenerit,  sic  etiam  locatio  as  soon  as  a  price  is  fixed,  so  a  con- 

et  conductio  ita  contrahi  intellegitur,  tract  of  letting  on  hire  is  formed  as 

si  merces  constituta  sit.   Etconipctit  soon  as  the  amount  to  be  paid  for  the 

locatori  quidem  locati  actio,  conduc-  liiring  has  boon  agreed  on:   and  the 

tori  vero  conductL  letter  has   an   action  locati^  and  tho 

hirer  an  action  conducti. 

D  xix.  2.  2.  pr.  and  15.  pr. 
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The  contract  of  letting  on  hire  (locatio  conductio),  like  that 
of  sale,  was  complete  by  the  mere  consent  of  the  parties,  and,  like 
it,  produced  only  personal  obligations,  and  not  any  real  righta 
The  hirer  was,  however,  not  even  entitled  to  the  posaeasio ;  the 
letter  still  remained  the  possessor  in  the  eye  of  the  law,  his  duty 
not  being  prceatare  rem  licere  habere,  but  prceatare  re  frui,  uti 
licere. 

There  were  three  principal  heads  of  this  contract:  1,  locatio 
conductio  rerurriy  when  one  person  let  a  thing  and  another  hired 
it;  2,  locatio  conductio  operarum,  when  one  person  let  his  services 
and  another  hired  them,  without  reference  to  any  object  in  respect 
of  which  the  services  were  to  be  performed ;  3,  locatio  conductio 
operia  faciend%  when  one  person  put  out  (locavit)  a  particular 
piece  or  work  to  be  done,  and  another  contracted  to  do  it.  If  in 
the  last-named  contract  we  look  at  the  labour,  &c.,  expended  on  the 
work,  we  should  naturally  call  the  person  who  did  the  work  the 
locator,  as  it  was  he  who  let  out  his  services  for  its  performance ; 
but  the  Roman  jurists  generally  looked  at  the  work  itself  that  was 
to  be  done,  and  spoke  of  the  person  who  contracted  for  its  perfor- 
mance, i.e.  gave  it  out,  as  its  locator ,  and  the  person  who  engaged 
to  perform  or  execute  it,  i.e.  took  it  in,  as  the  conductor.  The 
price  of,  or  consideration  for,  the  letting,  was  properly  called 
mercea,  sometimes  pretium  (D.  xix.  2.  28.  2),  and,  in  the  case  of 
the  letting  of  houses  or  land,  penaio  or  reditua.  In  particular  con- 
tracts, the  conductor  had  special  names,  as  the  hirer  of  a  house 
was  called  inquilinua,  of  a  farm  colonua. 

The  duty  of  the  letter  was  to  guarantee  the  hirer  against  evic- 
tion, and  tx)  reimburse  him  for  any  useful  or  necessary  expenses  he 
had  incurred ;  the  duty  of  the  hirer  was  to  take  care  as  a  bonua 
paterfamilias  of  the  thing  hired  (see  par.  5),  to  give  up  the  thing 
nired  at  the  end  of  the  term  for  which  it  was  let,  and  to  pay  the 
price  agreed  on. 

The  text  gives  us  the  names  of  the  personal  actions  which  be- 
longed to  the  letter  and  the  hirer  respectively,  the  former  having 
the  actio  locati,  the  latter  the  actio  conducti.  But  actions  of  a 
very  different  kind  were  sometimes  connected  with  this  contract. 
In  the  case  of  land  let  to  hire,  certain  instruments  of  farming  and 
other  property  of  the  hirer  were  held  as  a  security  for  the  payment 
of  the  rent,  and  a  real  action,  termed  the  actio  Serviana,  because 
first  introduced  by  the  praetor  Serviua,  was  given  to  the  letter  to 
enforce  his  right  to  these  things  in  case  of  non-payment  of  the 
rent ;  this  action  was  gradually  extended  in  its  effects,  and  the 
extended  action,  under  the  name  of  actio  quasi- Serviana,  was 
used  to  enforce  the  rights  of  a  creditor  over  anything  given  in 
pledge.  (See  Bk.  iv.  Tit.  6.  7.)  The  praetor,  too,  gave  an  interdict, 
termed  the  interdictum  Salvianwm  (similarly  extended  under 
the  name  of  interdictum  quasi- Salvianum),  by  which  the  letter 
got  possession  of  things  pledged  for  the  rent  of  land.  (See  Bk. 
fv.  l^t.  15.  3.) 
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1.  Et  quse  supra  diximus,  si  alicno  *  1.  What  we  have  said  above  of  a 
arbitrio  pretium  permissum  fuerit,  sale  in  which  the  price  is  to  be  fixed 
eadem  ot  do  locatione  et  conductione  by  the  decision  of  a  third  person,  may 
dicta  esse  intellegamnB,  si  aUeno  ar-  be  applied  to  the  contract  of  letting  on 
bitrio  merces  permissa  fuerit  Qua  hire,  &  the  amount  to  be  paid  for  the 
de  causa  si  fmloni  polienda  cur  an-  hire  is  left  to  the  decision  of  a  third 
dave  aut  sarcinatori  saxcienda  ves-  person.  Accordingly,  if  any  one  gives 
timenta  quis  dederit  nulla  statim  clothes  to  a  fuller  to  be  scoured  or 
mercede  constituta,  sed  postea  tan-  cleaned,  or  to  a  tailor  to  be  mended, 
turn  daturas,  quantum  inter  eos  con-  without  then  fixing  the  sum  to  be  paid 
veneritf  non  proprie  locatio  et  con-  for  their  work,  but  with  the  intention 
ductio  contrani  intellegitur,  sed  eo  of  afterwards  paying  what  may  be 
nomine  prsesoriptis  verbis  actio  agreed  on,  a  contract  of  letting  on 
datur.  hire  cannot  properly  be   said  to   be 

made;  but  the  circumstances  furnish 
ground  for  an  action  prxscriptis  verbis. 

Gal  iii.  143 ;  D.  xix.  2.  25.  pr. 

Qtua  de  causa,  i.e.  'the  price  ou^ht  to  be  determined,  and 
therefore,'  &c. ;  the  passage  is  taken  rather  unconnectedly  out  of 
Gaius. 

xictio  prcescriptia  verbis.  (See  note  7  on  Tit.  13.  pr.)  Or  an 
actio  TTiandati  might  be  brought.     (Tit.  26.  13.) 

2.  Praeterea  sicut  vulgo  quaere-  2.  Moreover,  just  as  the  question 
batur,  an  permutatis  rebus  emptio  was  often  asked  whether  a  contract  of 
et  vonditio  contrahitur :  ita  quaeri  sale  wets  formed  by  exchange,  a  similar 
solebat  de  locatione  et  conductione,  question  arose  witn  respect  to  the  con- 
si  forte  rem  aliquam  tibi  utendam  tract  of  letting  on  hire,  in  case  any  one 
sive  fruendam  quis  dederit  et  in-  gave  you  a  thing  to  use  or  take  the 
vicem  a  te  aliam  utendam  sive  fru-  fruits  of,  and  in  return  receive  from 
endam  acceperit.  Et  placnit,  non  you  something  else  of  which  he  was  to 
esse  locationem  et  conductionem,  have  the  use  or  fruits.  It  has  been 
sed  proprium  genus  esse  contractus,  decided  that  tliis  is  not  a  contract  of 
Veluti  si,  cum  unum  quis  bovem  letting  to  hire,  but  a  distinct  kind  of 
haberet  et  vicinus  ejus  unum,  pla-  contract.  For  example,  if  two  ncigh- 
ouerit  inter  eos,  ut  per  denos  dies  hours  have  each  an  ox,  and  agree  each 
invicem  boves  commodarent,  ut  opus  to  lend  the  other  his  ox  for  ten  days 
facerent,  et  apud  alteram  bos  periit :  to  make  use  of,  and  one  of  the  oxen 
neque  locati  vel  conducti  neque  dies  while  in  the  care  of  the  person  to 
commodati  competit  actio,  quia  non  whom  it  does  not  belong,  there  wiU 
fuit  gratuitum  commodatum,  verum  not  be  an  actio  locati  or  conducti, 
pracscriptis  verbis  agendum  est.  nor  will  there  be  an  actio  commodati, 

since  the  loan  was  not  gratuitous,  but 
the  parties  have  to  sue  by  an  action 
prsescriptis  verbis. 

Gai.  iii.  144 ;  D.  xix,  5.  17.  3. 

8.  Adeo    autem    familiaritatem  3.  Contracts  of  sale  and  contracts 

aliquam  inter  se    habere   videntur  of  letting  on  hire  are  so  nearly  con- 

emptio  et  venditio,  item  locatio  et  nected,  that  in  some  cases  it  is  ques- 

conductio,  ut  in  quibusdam  causis  tioued  whether  the  contract  is  one  or 

quaeri  soleat,  utrum  emptio  et  ven-  the  other.     For  instance,  when  lands 

ditio  contrahatur,  an  locatio  et  con-  are  delivered  over  to  be  enjoyed  for 

ductio.    Ut  ecce  de  preediis,  quae  per-  ever,  that  is,  that  as  long  as  the  rent 

petuo  quibusdam  fruenda  traduntur,  is  paid  for  the  land  to  the  owner,  he 

id  est  ut,  quamdiu  pensio  sive  redi-  cannot  take  away  the  land  from  the 

tus  pro  his  domino  prsestetur,  neque  hirer  or  his  heir,  or  from  any  one  to 

ipsi   condnctori  neque  heredi  ejus,  whom  the  hirer  or  his  heir  has  sold 
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cuive    couductor   heresve    ejus   id  or  given  the  land,  or  made  it  over  as 

prsedium   vendiderit  ant   donaverit  part  of  a  dos,  or  has  in  any  way  alien- 

aut  dotis  nomine  dcderit  aliove  quo  atcd  it.    As  the  ancients  were  in  doubt 

modo    alienaverit,    auierre    liceat.  as  to  this  contract,  some  regarding  it 

Sed    talis    contractus    quia    inter  as  a  letting  on  hire,  and  some  as  £k 

veteres    dubitabatur    et   a  quibi:is-  sale,  the  constitution  of  Zeno  was  made, 

dam  locatio,  a  quibusdam  venditlo  which  declared  that  the  contract  of 

existimabatur :  lex  Zenoniana  lata  emphytevMs  was  of  a  special  nature, 

3st,  qu8B  emphyteuseos  contractui  and  was  not  to  be  confounded  either 

propriam  statuit  naturam  neque  ad  with  letting  on  hire  or  with  sale,  but 

locationem  neque  ad   venditionem  rested  upon  its  own  peculiar  agree- 

inclinantem,    sed   suis    psustionibus  ments  ;  and  that  if  any  special  agree- 

fulciendam,    et    si   quidem   aliquid  ment  was  made,  it  was  to  be  observed 

pactum  fuerit,  hoc  ita  optinere,  ac  as  if  to  have  such  an  agreement  was 

si  natura  talis  esset  contractus,  sin  part  of  the  nature  of  the  contract ;  but 

autem   nihil  de  periculo  rei  fuerit  if  no  agreement  was  made  as  to  the 

pactum,  tunc  si  quidem  totius  rei  risks  tihe   thing  might  undergo,  the 

interitus    accesserit,    ad    dominum  risk  of  a  total  loss  should  fall  upon  the 

super  hoc  redundare  periculum,  sin  owner,  and  the  detriment  of  a  partial 

particularis,   ad    emphyteuticarium  loss  upon  the  occupier ;  and  this  wo 

hujusmodi  danmum  venire.      Quo  still  wish  to  be  considered  the  law. 
jure  utimur. 

Gai.  iii.  145 ;  C.  iv.  66.  L 

We  have  already  given  an  account  of  emphytevMa  in  the  note 
to  Bk.  ii.  Tit.  5.  6. 

The  law  would  naturally  contemplate  the  contract  under  which 
the  emphyteuta  entered  as  a  locatio  conductio ;  but  the  domimus 
seemed  to  have  parted  with  so  much  of  his  interest,  that  it  ap- 
peared doubtful  whether  it  ought  not  rather  to  be  considered  as  a 
sale.  Zeno  (about  A.D.  476)  enacted  that  it  should  be  regarded  as 
a  separate  form  of  contract 

4.  Item  quaeritur,  si  cum  auri-  4.  It  is  also  questioned  whether, 

fice  Titio  convenerit,  ut  is  ex  auro  when  Titius  has  agreed  with  a  gold- 

suo  certi  ponderis  certseque  formse  smith  to  make  him  rings  of  a  certain 

anulos  ei  faceret  et  acciperet  verbi  weight  and  pattern,  out  of  gold  be- 

gratia  aureos  dec^m,  utrum  emptio  longing  to  the  goldmnith  himself,  the 

ct  venditio  contrahi    videatur,    an  goldsmith  to  receive,  for  example,  ton 

locatio  et  conductio  ?  et  Cassius  ait,  aurei,  the  contract  is  one  of  sale  or 

materisB  quidem  emptionem  vendi-  letting  on   hire.      Cassius  says  that 

tionemque  contrahi,    opersB  autem  there  is  a  sale  of  the  material,  and 

locationem  et  conductionem.     Sed  a  letting  on  hire  of  the  goldsmith's 

placuit,  tantum  emptionem  et  ven-  work  ;  but  it  has  been  decided  that 

ditionem    contrahi.      Quodsi  suum  there  is  only  a  contract  of  sale.    But 

aurum  Titius  dederit,  mercede  pro  if  Titius  gives  the  gold,  and  a  sum  is 

opera  constitute.,   dubimn  non  est,  agreed  on  to  be  paid  for  the  work, 

quin  locatio  et  conductio  sit.  there  is  no  doubt  that  the  contract  is 

then  one  of  letting  to  hire. 

Gai.  iiL  147 ;  D.  xix.  2.  2.  L 


5.  Conductor  onmia  secundum 
legem  conductionis  f  acere  debet  et,  si 
quid  in  lege  prsetermissum  fuerit,  id 
ex  bono  et  sequo  debet  praestare. 
Qui  pro  usu  aut  vestimentorum  aut 
argenti  aut  jumenti  merccdem  aut 
dedit  aut  promisit,  ab  eo  custodia 
talis  desideratur,  qualem  diligentis- 


6.  The  hirer  ought  to  do  everything 
according  to  the  terms  of  his  nirlng, 
and  if  anything  has  been  omitted  in 
these  terms,  he  ought  to  supply  it 
according  to  the  rules  of  equity.  He 
who  has  given  or  promised  a  sum  for 
the  hire  of  clothes  or  silver  or  a  beast 
of  burden,  is  required  to  bestow   as 
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simus  paterfamilias  siiis  rebus  adhi-  p^reat  care  on  the  safe  cnstody  of  tfi« 
bet.  Quam  si  prtestiterit  ot  aliquo  thing  he  hires  as  the  most  careful 
casu  rem  amiserit,  de  restituenda  ea  paterfamilias  bestows  on  the  custody 
non  tenebitur.  of  his  own  property.    If  he  bestows 

such  carCf  but  loses  the  thing  through 
some  accident,  he  is  not  bound  to  re- 
store it. 

D.  xix.  2.  25.  3,  7 

The  distinction  between  the  case^  of  a  sale  and  of  a  letting 
on  hire  is  to  be  noticed.  Here  the  risk  of  fortuitous  loss  is  with 
the  owner,  i.e.  the  locator,  in  accordance  with  the  general  rule ; 
but  in  sale  the  risk  of  fortuitous  loss  is  not  with  the  owner,  the 
seller,  but  with  the  buyer. 

6.  Mortuo  conductore  intra  tem-  6.  If  the  hirer  dies  during  the  time 

pora  conductionis,  heres  ejus  eodem  of  his  hiring,  his  heir  succeeds  him  in 
jure  in  conductionem  succedit.  the  hiring  on  the  same  terms. 

C.  iv.  65.  10. 

And  the  same  may  be  said  of  the  locator;  but  in  a  locatio 
conductio  of  personal  services  or  of  a  thing  to  be  done  by  a  special 
person,  the  death  of  the  person  who  let  out  his  services  terminated 
the  contract 

The  contract,  in  the  case  of  a  locatio  conductio  rei,  was  also 
terminated  by  the  sale  of  the  thing  hired.  The  buyer  was  not 
considered  bound  by  the  contract.  Emptori  fundi  necesse  non  eat 
stare  colonuiri  cui  prior  dominus  locavit,  nisi  ea  lege  emit  (C.  iv. 
65.  9) ;  but  the  condv^tor  could  demand  compensation  from  the 
locator.  The  contract  ceasing  if  the  thing  was  sold  serves  clearly 
to  distinguish  the  interest  of  the  conductor  from  a  usufruct.  The 
conductor  had  no  real  interest  in  the  thing,  but  only  a  personal 
right  against  the  locator,  while  the  usufructuary  had  a  servitude, 
i.e.  a  real  right,  in  the  thing.  The  whole  of  the  thing  over  which 
the  usufruct  extended  could  not  be  sold,  because  part  of  it,  namely 
the  usufruct,  had  already  bfeen  parted  with. 

The  contract  was  also  terminated  if  the  rent  was  two  years  in 
arrear  (D.  xix.  2.  54.  1);  if  the  conductor  grossly  misused  the 
thing  hired  (C.  iv.  65.  3) ;  if  the  locator  had  indispensable  need 
of  it,  aipropriis  usibtis  doniinua  esse  neceasariam  eamprobaverit 
(C.  ib,) ;  or  if  the  conductor  was  prevented  from  getting  benefit 
from  it,  as  by  armed  force.     (D.  xix.  2.  13.  7.) 

Tit.  XXV.    DE  SOCIETATE, 

Societatem    coire    solemus    aut  A  partnership  is  formed  either  of 

totorum  bonorum,  quam  Graeci  spe-  the  whole  goods  of  the  contracting 

cialiter  Koivoirpa^icaf  appellant,  aut  parties,  to  which  the  Greeks  give  the 

unius  alicujus  negotiationis,  veluti  special  name    of  Koivonpa^ia,  or    for 

mancipiorum  emendorum    vendon-  some  particular  business,  as  the  sale 

dorumque,  aut  olei,  vini,  frumenti  or  purchase  of  slaves,   oil,  wine,  or 

emendi  vendendique.  wheat. 

Gal  iiL  148. 
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The  text,  borrowed  from  Gaius,  gives  the  general  division  of 
partnerships  into  two  classes  according  as  they  are  universal  or 
particular.  In  the  Digest  we  have  a  further  division  by  distin- 
guishing five  kinds  of  partnership.     (D.  xvii.  2.  5,  7.) 

1.  Societas  v/niveraorv/m  bonorvbin^  in  which  everything  be- 
longing or  accruing  in  any  wav  to  each  partner  is  held  in 
common.  Here  the  property  belonging  to  each  partner  at  the 
time  when  the  partnership  was  formed  became  the  property  of 
all,  without  delivery  fD.  xvii.  2.  1.  1,  2) ;  after-acquired  pro- 
perty had  to  be  delivered  to  the  partnership  (D.  xvii.  2.  74). 

2.  Societas  universorum  quce  ex  quoeatu  veniunt,  i.e.  of  all 
things  which  are  gained  or  acquired  by  each  partner  through  busi- 
ness transactions ;  but  not  of  things  belon^ng  or  accruing  m  other 
ways,  such  as  inheritances  or  le^cies.     (D.  xvii.  2.  7,  8,  9.) 

3.  Societas  negotiationia  alicajtLa,  formed  to  carry  on  a  par- 
ticular business. 

4.  Societas  vectigalia,  formed  to  carry  on  the  farming  of  one 
or  more  branches  of  the  public  revenues — a  mere  branch  of  the 
last,  but  subject  to  special  rules.     (D.  xvii.  2.  59.) 

5.  Societas  rei  unius,  when  one  or  more  particular  things  are 
held  in  common. 

I.  Et  qoidem  si  nihil  de  parti-  1.  If  the  proportions  of  gain  and 

bus  lucri  et  damni  nominatim  con-  loss  have  not  been  specially  agreed  on, 

venerit,  aequales  scilicet  partes  et  the  shares  of  gain  and  loss  are  looked 

in  lucro  et   in  damno  speotantur.  on  eis  equal    But  if  they  have  been 

Quodsi  express®  fuerint  partes,  hse  agreed  on,  effect  ought  to  be  given  to 

servari  debent:  neo  enim  umquam  the  agreement;  for, indeed, the vsJidity 

dubium  fuit,  quin  valeat  conventio,  of  the  agreement  has  never  been  ques- 

si  duo  inter  se  pacti  sunt,  ut  ad  tioned,  if  two  partners  have  agreed 

unum  quidem  duse  partes  et  damni  that  two-thirds  of  the  gain  and  loss 

et  lucri  pertineant,  aid  ahum  tertia.  should  belong  to  the  one  and  one-third 

to  the  other. 

Gal  iiL  150. 

JEquales  partes ,  i.e.  one  equal  share  of  the  whole,  not  propor- 
tional to  what  each  contributes.     (D.  xvii.  2.  80.) 

H(B  servari  debent :  subject,  however,  to  this  qualification,  that 
one  partner  can  get  a  greater  share  of  the  profits  than  the  others 
only  if  he  has  given  more  to  the  partnership,  whether  in  money 
or  in  labour.     (D.  xvii.  2.  29.  pr.) 


2.  De  ilia  sane  conventione  quse- 
situm  est,  si  Titius  et  Seius  inter  se 
pacti  sunt,  ut  ad  Titium  lucri  duse 
partes  pertineant,  damni  tertia,  ad 
Seium  dues  partes  danmi,  lucri 
tertia,  an  rata  debet  haberi  con- 
ventio  ?  Quintus  Mucins  contra 
naturam  societatis  talem  pactionem 
esse  existimavit  et  ob  id  non  esse 
ratam  habendain.  Servius  Sulpicius, 
cujus  Rcntcntia  prtevaluit,  contra 
sentit,  quia  sspe  quorundam  ita 
pretiosa  est  opera  in  societate,  ut 


2.  But  doubts  have  been  raised  as 
to  the  following  agreement.  Supposing 
Titius  and  Seius  have  agreed  that  two- 
thirds  of  the  profit  and  one-third  of 
the  loss  shall  belong  to  Titius,  and  two* 
thirds  of  the  loss  and  one-third  of  the 
profit  shall  belong  to  Seius,  ought  such 
an  agreement  to  be  valid?  Quintus 
Mncius  considered  it  as  contrary  to  the 
nature  of  partnership,  and  as  there- 
for not  to  be  held  vaUd.  Servius 
Sulpicius,  on  the  contrary,  whose 
opinion  has  prevailed,  thought  it  valid, 
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eos  justmu  sit  meliore  condioione  in  as  frequently  the  services  of  particular 
Booietatem  admitti :  nain  et  ita  coiri  partners  are  so  valuable  that  it  is  just 
posse  societatem  non  dubitatur,  ut  to  give  them  advantages  in  the  terms 
alter  pecuniam  conferat,  alter  non  of  the  partnership.  There  can  be  no 
conferat  et  tamen  lucrum  inter  eos  doubt  that  a  partnership  may  be 
commune  sit,  quia  seepe  opera  ali-  formed  on  the  terms  of  one  pcurtner 
cujus  pro  pccunia  valet.  £t  adeo  contributing  money,  and  of  the  other 
contra  Quinti  Mucii  sententiam  ob-  not  contributing,  while  yet  the  profit 
tinuit,  ut  illud  quoque  constiterit,  is  conmion  to  both,  as  often  a  man's 
posse  convenire,  ut  quis  lucri  partem  labour  is  equivalent  to  money.  An 
ferat,  damno  non  teneatur,  quod  et  opinion,  therefore,  so  directly  contrary 
ipsmn  ServiuB  convenienter  sibi  to  that  of  Quintus  Mucins  has  prevailed, 
existimavit :  quod  tamen  ita  intellegi  that  it  is  admitted  that  by  special  agree- 
oportet,  ut,  si  in  aliqua  re  lucrum,  ment  a  partner  may  share  the  profit, 
in  ahqua  danmvmi  allatum  sit,  com-  and  yet  not  be  responsible  for  the  loss, 
pensatione  facta,  solum  quod  super-  as  Servius  consistently  held.  This 
est,  intellegatur  luori  esse.  must  be  understood  as  meaning  that, 

if  there  is  profit  on  one  transaction 
and  loss  on  another,  the  accounts 
must  be  balanced,  and  only  the  net 
profit  be  reckoned  as  profit. 

Gai.  iii.  149;  D.  xvii.  2.  30. 

A  partnership  in  which  one  partner  was  totally  excluded  from 
^ain  was  void.  The  jurists  called  it  a  leonina  societas,  as  the 
other  partner  would  have  the  lion's  share.     (D.  xvii.  2.  29.  2.) 

With  respect  to  the  power  of  one  partner  to  bind  another,  a 
point  not  touched  on  by  Justinian,  we  may  observe  that,  as  between 
the  partners  themselves,  any  one  who  acted  in  behalf  of  the  rest 
was  their  mandatary,  and,  beyond  acts  of  pure  administration  of 
their  affairs,  could  only  be  empowered  to  act  by  their  express 
desire  (Tnandatum).  If  he  was  so  empowered,  he  had  an  action 
against  them  for  all  expenses  and  losses  he  incurred,  and  was  bound 
to  account  to  them  for  the  profits.  With  regard  to  third  persons, 
as  the  Roman  law,  strictly  speaking,  took  no  notice  of  any  one  who 
was  not  a  party  to  the  particular  contract,  they  could  not  sue,  or 
be  sued  by,  the  remainmg  partners,  who  were  not  parties.  The 
proetor,  however,  allowed  the  remaining  partners  k)  sue  if  they 
had  no  other  means  of  protecting  their  interests  (D.  xiv.  3.  1,  2) ; 
and  the  stranger  to  sue,  if  the  partners  had  benetited  by  the  con- 
tract.   (D.  xvii.  2.  82.) 

8.  lUud  expeditum  est,  si  in  una  3.  Of  course  if  the  share  on  one 
causa  pars  fuerit  expressa,  veluti  in  side  only  is  expressly  agreed  on,  as  on 
solo  lucro  vel  in  solo  damno,  in  the  side  of  profit  only,  or  on  that  of 
altera  vero  omissa  :  in  eo  quoque,  loss  only,  the  same  share  is  to  be  con- 
quod  prietermissum  est,  eandem  sidered  as  held  on  the  side  of  which 
partem  servarL  no  mention  is  made. 

Gai.  iii.  150. 

4.  Manet     autem     societas     eo  4.  A  partnership  continues  as  long 

usque,   donee    in  eodem    consensu  as  the  partners  continue  to  agree  that 

perse veraverint :  at  cum  aliquis  re-  it  shall  do  so ;  but  if  any  one  partner 

uuiitiaverit    societati,    solvitur    so-  renounces   the   partnership,  then  the 

cicit}!^.     Sod  plainc  si  quis  callide  in  partnership  is  dissolved.     If,  however, 

hoc  rcnuntiuverit   societati,  ut   ob-  he  makes    this   renunciation   with  a 
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venicns  aJiquod  lucrum  solus  habeat,  secret  motive,  such  as  that  he  may 
veluti  si  totorum  bonorum  socius,  alone  enjoy  a  gain  which  he  knows 
cum  ab  aliquo  heres  esset  relictus,  awaits  him ;  as,  for  instance,  if  an  in- 
in  hoc  renuntiaverit  societati,  ut  heritance  ha.s  been  left  to  a  member  of 
hereditatem  solus  lucrifaceret,  cogi-  a  partnership  embracing  all  the  pro- 
tur  hoc  lucrum  communicare :  si  perty  of  each  of  the  pinners,  and  he 
quid  vero  aliud  lucrifaceret,  quod  renounces  the  partnership  to  enjoy 
non  captaverit,  ad  Ipsum  solum  alone  the  advantages  of  an  inheritance 
pertinet :  ei  vero,  oui  renuntiatum  left  him ;  he  is  compelled  to  share  this 
est,  quidquid  onmino  post  renuntia-  source  of  gain  with  his  partners.  But 
tam  societatem  adquiritur,  soli  con-  if  he  gains  anything  without  such  pre- 
ceditur.  vious  design,  he  alone  profits  by  it : 

while  the  partner  who  hais  received  his 
renunciation  alone  takes  all  that  is 
acquired  after  the  renunciation  of  the 
partnership  has  been  made. 

Gai.  iii.  151 ;  D.  xviL  2.  G5.  3. 

The  contract  of  partnership  may  have  difTerent  modifications. 
It  may  be  made  during  or  from  a  certain  time  or  conditionally. 
(D.  xvii.  2. 1.  pr.)  But  there  can  be  no  partnership  to  last  for  ever, 
as  no  one  can  be  forced  to  remain  a  partner  against  his  will.  (D. 
xvii.  2.  70.)  Any  partner  may  renounce,  i.a  withdraw,  when  he 
pleases,  but  if  the  time  during  which  the  partnership  is  to  last  has 
been  fixed,  he  cannot  escape  liability  during  that  period,  and  even 
if  no  time  has  been  fixed  he  must  not  so  retire  as  to  force  on  a  dis- 
advantageous sale  of  partnership  property.    (D.  xviL  2. 65. 6  and  6.) 

The  remaining  paragraphs  of  this  Title  treat  of  the  modes  in 
which  the  partnership  may  be  dissolved.  Ulpian,  enumerating  the 
causes  of  the  dissolution  of  partnership,  says,  *  Societaa  aolvitwr 
ex persoiiis,  ex  rebvSy  ex  voluntate,  ex  actione  \  (D.  xvii.  2. 63. 10.) 
Ex  personis,  when  one  of  the  parties  is  dead  or  incapacitated,  as 
by  confiscation  (publicatio)  of  goods,  when  the  treasury  succeeds 
to  his  persona  (paragr.  7) ;  ex  rehuSy  when  the  purpose  of  the  part- 
nership is  effected,  or  its  subject-matter  has  ceased  to  exist,  as  in 
the  case  of  cession  of  goods  (paragr.  8) ;  ex  voluntate,  when  one 
partner  renounces  ;  and  ex  actione,  when  one  partner  compels  a 
dissolution  of  partnership  by  action.  We  may  add  ex  tempore,  if 
the  partnership  was  only  temporary. 

5.  Solvitur  adhuc  societas  ctiam  5.  A  partnership  is  also  dissolved 

morte  socii,  quia  qui  societatem  by  the  death  of  a  partner,  as  he  who 
contrahit,  certam  personam  Hibi  entersiiito  a  partnership  chooses  a  par- 
elegit.  Sed  et  si  consensu  plurium  ticular  person  to  whom  he  binds  him- 
societas  coita  sit,  morte  unius  socii  self.  And  even  if  there  are  more  than 
solvitur,  etsi  plures  supersint,  nisi  two  partners,  the  death  of  any  one 
si  in  coeunda  societate  aliter  con-  dissolves  the  partnership  although 
venerit.  more  than  one  survive,  unless  on  the 

formation  of  the  partnership  it  has 
been  otherwise  agreed. 

Gai.  ul  152 ;  D.  xvii.  2.  65.  9. 

Although,  in  forming  the  partnership,  the  parties  might  agree 
that,  if  any  one  ceased  to  be  a  partner,  the  rest  should  still  continue 
partners,  or,  to  speak  more  accurately,  should  immediately  and 
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without  fresh  agreement  form  a  new  partnership,  yet  no  one  could 
validly  make  it  part  of  the  contract  that  his  heirs  should,  on  his 
death,  he  admitted  partners,  the  contract  being  personal.  There 
was  an  exception  made  to  this  rule  in  the  case  of  aodetatea  vecti- 
gales.     (D.  xviL  2.  59.  pr.) 

e.  Item  si  alioujus  rei  oontraota  6.  If    the    partnership    has   been 

sooietas  sit  et  finis  negotio  impositus  formed  for  a  single  transaction,  when 
est,  finitnr  societas.  the  transaction  is  completed,  the  part- 

nership is  ended. 

D.  xviL  2.  66.  10. 

7.  Publioatione  qnoque  distrahi  7.  It  is  evident,  also,  that  a  pari- 
Booietatem  manifestiim  est,  scilicet  nership  is  dissolved  by  confiscation,  as 
si  miiversa  bona  socii  publicentur :  if  all  the  property  of  a  partner  is  con* 
nam  omn  in  ejus  locum  alius  sue-  fiscated ;  for  this  partner,  as  another 
oedit,  pro  mortuo  habetur.  person  succeeds  into  his  place,  is  con- 
sidered dead. 

D.  xviL  2.  65.  12. 

8.  Item  si  quis  ex  sociis,  mole  8.  So,  too,  if  one  of  the  partners, 
debiti  preegravatus,  bonis  suis  ces-  borne  down  by  the  weight  of  his  debts, 
serit  et  ideo  propter  publica  aut  makes  a  cession  of  his  goods,  and  his 
propter  privata  debita  substantia  property  is  therefore  sold  to  satisfy  his 
ejus  veneat,  solvitur  societas.  Sed  debts,  public  or  private,  the  partner- 
hoc  casu  si  adhuo  consentiant  in  ship  is  dissolved.  But  in  this  case,  if 
societatem,  nova  videtur  incipere  the  parties  agree  still  to  continue  paoir 
societas.  ners,  a  new  partnership  would  seem 

to  be  begun. 

Gai.  iiL  163,  154. 

The  persona  of  anindividual  might,  we  know,  bedestroyed  even 
in  his  lifetime  and  passed  on  to  a  successor,  as,  for  instance,  by 
the  maxima  and  media  capitis  deminutio,  and  by  the  pvhlicatio 
or  confiscation  of  all  the  goods  of  the  deTtiinvius,  which  was  one  of 
their  consequences,  so  that  the  fiscius  was  his  successor  (D.  xlviii. 
20.  1),  or  by  the  sale  of  his  property  in  the  mass  either  for  the 
profit  of  the  treasury  in  the  case  of  criminals  (sectio  bonorum,  the 
old  form  of  publicatio),  or  of  private  individuals  in  certain  cases 
of  insolvency  (em,ptio  bonorum),  or  when  he  had  made  a  cessio 
bonoruvi  under  the  lex  Julia.  (See  Tit.  12  of  this  Book.)  In 
the  time  of  Justinian  sales  in  one  mass  of  a  whole  patrimony  were 
obsolete,  and  therefore  confiscation  (publicatio),  when  the  fiscus 
was  the  successor,  and  cessio  bonorum  are  alone  mentioned  here ; 
the  latter,  however,  as  taking  away  the  fortune  of  the  partner,  and 
not  as  destroying  his  persona. 

Of  course  the  partnership  might  be  immediately  renewed  with 
the  partner  whose  goods  haa  been  confiscated  or  ceded  to  creditors, 
if  the  other  partners  were  willing  to  enter  into  what  was  really  a 
new  partnership,  as  it  might  if  the  partner  had  lost  his  civitas  by 
the  media  dem^inutio ;  for  partnership,  being  a  contract  of  the  jus 
gentiuTTi,  could  be  formed  with  a  stranger.  (Gat.  iii.  154.)  The 
minima  capitis  deminutio  did  not  cause  a  dissolution  of  the 
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partnership,  and  a  person  arrogated  or  emancipated  still  remained 
a  partner.  (D.  xvii.  2.  65.  11 ;  Poste's  {}avu8,  426.)  The 
arrojjator,  however,  did  not  become  a  partner,  as  a  new  partner 
could  not  be  introduced  without  the  consent  of  the  othera 
Sodetaa  queTnadmodum  ad  heredea  socii  non  transit^  itd  nee 
ad  arrogatorem,  ne  alioquin  invitua  quia  aodiia  ejfficiatur  cui 
non  vuU.    (D.  xvii.  2.  65. 11.) 

9.  Sooins  socio  utmm  eo  nomine  9.  It  has  been  anestioned  whether 
tantum  teneatur  pro  socio  actione,  one  partner  can  only  be  made  answer- 
si  quid  dolo  commiserit,  sicnt  is,  qui  able  to  another  by  thd  action  pro 
depori  apud  se  passus  est,  an  etiam  socio ,  if  he  has  been  guilty  of  malicious 
culpsB,  id  est  desidis  atque  neg-  wrong,  as  a  depositary  is,  or  whether 
ligentisB  nomine,  <}ussitum  est :  also  for  a  fault,  that  is,  for  careless- 
preevaluit  tamen,  etiam  culpsB  no-  ness  and  negligence.  The  opinion  has 
mine  teneri  eum.  Culpa  autem  non  prevailed  that  he  is  also  answerable  for 
ad  exactissiman;^  diligentiam  diri-  a  foult,  but  the  fault  is  not  to  be 
genda  est :  sufficit  enim  talem  dUi-  measured  by  a  standard  of  the  most 
gentiam  in  communibus  rebus  perfect  carefulness  possible.  It  is 
adhibere  socium,  qualem  suis  rebus  sufficient  that  he  should  be  as  careful 
adhibere  solet.  Nam  qui  parnm  of  things  belonging  to  the  partnership 
diligentem  socimn  sibi  adsumit  de  as  he  is  of  his  own  property.  For  he 
se  queri,  hoc  est  sue  id  impruden-  who  accepts  as  partner  a  person  of 
tiffi  imputare^  debet.  careless  habits,  has  only  himself  to 

blame,  that  is  must  set  it  down  to  ^e 
score  of  his  own  imprudence. 

D.  xvii  2.  72. 

Sodetaa  jua  quodaTmnodo  fratemitatia  in  ae  habet,  (D.  xvii. 
2.  63.  pr.)  Hence,  while  each  partner  had,  if  sued,  an  allowance 
(termed  the  henefidum  competentice)  made  for  him,  and  was  only 
held  responsible  to  the  extent  of  his  means  (Bk.  iv.  Tit.  6.  38),  yet, 
on  the  other  hand,  if  he  was  condemned  in  an  action  pro  aodo,  he 
was  marked  with  infamy.     (D.  xvii.  2.  63.  pr.,  1-3 ;  D.  iii.  2.  1.) 

The  action  pro  aodo  was  the  remedy  in  almost  every  case  that 
could  arise  between  partners.  It  was  employed,  for  instance,  to 
enforce  accounts,  to  get  compensation  for  losses,  and  to  dissolve 
the  partnership.  If  any  partner  was  guilty  of  a  delict  against  his 
partncrs,such  as  theft,  he  would  be  made  amenable  by  such  actions 
as  the  actio  furti,  vi  bonorum,  raptorum,  or  legia  Aquilice,  of 
which  we  read  in  the  Fourth  Book.  There  was  also  another  action 
incident  to  partnerships  called  the  actio  communi  dividvmdo, 
which  was  brought  to  procure  a  partition,  by  the  judex,  of  the 
common  property.     (D.  xvii.  2.  43 ;  Introd.  sec.  103.) 


Tit.  XXVL    DE  MANDATO. 

Mandatum  contrahitur  qninque  The  contract  of  mandate  is  formed 

modis,  sive  sua  tantum  gratia  aliquis  in  five  modes ;  according  as  a  manda- 

tibi  mandct,  sive  sua  et  tua,   sive  tor  gives  you  a  mandate  for  his  benefit 

aliena  ttintum,  sive  sua  et  aJiena,  only,  or  for  his  benefit  and  for  yours, 

sive  tua  ct  aliena.    At  si  tua  tantum  or  for  the  benefit  of  a  third  person 

^atia  tibi  mandatima  sit,  superva-  only,  or  for  his  benefit  and  Uiat  of  a 


378  LIB.  ni. .  TIT.  XXVI. 

cauiQ  est  mandatmn  et  ob  id  nuUa  third  persoiif  or  for  your  benefit  and 
ex  eo  obligatio  nee  mandati  inter  that  of  a  third  person.  A  mandate 
vos  actio  nascitur.  made  for  your  benefit  only  is  useless, 

and  does  not  produce  between  you  any 
obligation  or  action  mandatu 

D.  xviL  1.  2.  pr. ;  Gai.  iii.  155,  156. 

In  the  theory  of  Roman  law  one  person  could  not  represent 
another.  The  person  who  actually  made  the  contract,  who  uttered 
the  binding  words,  or  went  through  the  binding  formalities,  was 
the  only  legal  contractor ;  he  alone  could  sue  and  be  sued.  The 
law  would  not  take  notice  that  it  was  really  in  behalf  of  another 
that  he  made  the  contract. 

But  a  friend  on  whom  reliance  could  be  placed  might  be  per- 
suaded to  make  the  contract  in  his  own  nama    Honour  and  friend- 
ship would  then  effect  what  the  law  would  not  compel.  This  friend 
would  give  up  all  that  he  gained  by  the  contract  to  the  person  at 
whose  request  he  entered  into  it.    The  promise  to  perform  this  act 
of  friendship  was  given,  in  the  old  times  of  Roman  manners,  with 
an  appropriate  formality.     The  person  really  interested  took  the 
friend  by  the  right  hand,  and  told  him  that  he  placed  in  his  hand 
the  trust  he  was  anxious  to  have  discharged.     The  trust,  or  com- 
mission itself,  was  hence  called  mandatum  {manu  datum).    Plau- 
tus  thus  describes  the  ceremony  (Captiv.  ii.  3)  : — 
Tynd.  Hcec  per  dexterwm  tuam,  te  dextera  retineTia  manUf 
Obsecro,  infidelior  mihi  ne  fuas,  quara  ego  sum  tibi, 
Tu  hoc  age,  tu  mihi  herus  nunc  cs,  tupatronuSy  tu  pater ; 
Tibi  commendo  apes  opeaque  meaa. 

Ph.  Mandasti  satis. 

The  execution  of  a  mandatum,  was  thus  a  discharge  of  an  office 
of  friendship.  Originem,  ex  ojfficio  atque  amicitia  trahit.  (D.  xvii. 
1.  1.  4.)  And  it  never  lost  the  traces  of  its  origin.  It  was  always 
necessarily  gratuitous :  the  mandatariua,  i.e.  the  person  charged 
with  the  mandatuTYi,  was  obliged  to  bestow  on  it  the  care  of  the 
most  il\]igQini paterfamiliaa  (C.  iv.  35.  13),  and  if  he  failed  to  dis- 
charge the  trust,  and  was  condemned  in  an  actio  Tnandati,  he  was 
stamped  with  infamy.     (D.  iii.  2.  1 ;  Introd.  sec.  48.) 

When  the  introduction  of  the  praetorian  system  furnished  a 
method  by  which  every  equitable  claim  could  be  enforced,  friends 
who  entered  into  such  an  agreement  were  obliged  to  discharge  their 
reciprocal  duties.  The  praetor,  by  the  actio  mandati  directa  given 
to  the  mandator,  compelled  the  jnandatariua  to  account  for  all  he 
received,  and  to  pay  over  the  profits,  and,  by  the  actio  mandati 
contraria  given  to  the  raandatarius,  compelled  the  mandator  (i.e. 
the  person  who  requested  the  favour)  to  reimburse,  with  interest, 
the  mandatarius  for  all  expenses  incurred,  to  indemnify  him  for 
all  losses,  and  to  free  him  from  all  obligations  contracted  in  the 
execution  of  the  mandate.  It  is  in  this  sense  that  the  contracts  of 
m^andatum  may  be  said  to  be  bilateral. 

The  praetorian  law  went  a  great  step  further,  by  allowing  the 
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mandator  to  bring  equitable  actions  against,  and  to  be  sued  by,  the 
third  party,  with  whom  the  raandatariua  contracted.  First  as  to 
actions  brought  by  the  mandator.  Whatever  direct  actions  the 
raandatariua  would  properly  have  brought  or  was  liable  to,  the 
mandator  was  allowed  to  bring  in  the  shape  of  actiones  utiles ; 
and  if  the  mandator  sued  or  intended  to  sue,  the  mandatarius 
could  not  sue.  As,  for  instance,  where  the  mandatarius  would 
have  brought  a  condictio,  or  an  a^tio  empti  or  venditi^  the  man- 
dator was  allowed  to  bring  a  condictio  utilis,  or  an  actio  utilis 
empti  or  venditi.  (D.  xix.  1.  13.  25.)  In  the  case  of  a  special 
mandate,  these  actions  were  allowed  as  of  course ;  in  the  case  of 
a  general  mandate,  only  when  the  Tnandator  had  no  other  way  of 
protecting  his  interests  (D,  xiv.  3.  2) :  a  mandate  being  termed 
special  when  one  man  charged  another  with  the  execution  of  one 
or  more  particular  things,  and  general  when  he  asked  him  to  repre- 
sent him  in  all  his  affairs. 

Secondly  as  to  actions  brought  against  the  mandaior.  There 
were  some  acts,  of  a  solemn  character,  in  which  one  citizen  could 
at  no  time  of  Roman  law  act  for  another,  such  as  bringing  any  of 
the  legis  actiones ,  mancipation,  making  testaments,  or  the  cretio 
or  aditio  of  an  inheritance.  (Bk.  ii.  Tit.  9.  5  note.)  Nor  did  the 
civil  law  ever  permit  any  one,  except  a  son  or  a  slave  (Tit,  28),  to 
contract  for  another  so  as  to  make  the  person  for  whom  he  con- 
tracted directly  responsible  or  directly  able  to  sue  on  the  obligation. 
But  the  praetorian  system  gradually  recognised  the  intervention  of 
an  agent.  A  cog^fiitor,  i.e.  a  person  authorised  formally  to  conduct 
a  suit,  was  allowed  to  act  on  behalf  of  the  plaintiff  or  defendant, 
and  fully  represented  his  principal.  (See  Bk.  iv.  Tit.  10.  pr.  note.) 
The  manager  of  a  shop  {institor)  and  the  captain  or  a  ship 
{magister  navis)  were  permitted  to  bind  their  employers  (Bk.  iv. 
Tit.  7.2),  and  by  an  extension  of  the  actions  appropriate  to  these 
cases,  i.e.  by  allowing  a  utilis  actio  quasi  institoria  (D.  xvii.  1. 
10.  5),  the  praetor  made  all  employers  liable  for  acts  of  their 
agents  authorised  by  or  profitable  to  them,  and  allowed  actions 
to  be  brought  directly  against  the  employer  without  regard  to  the 
procurator  or  agent;  and  this  was  the  mode  in  which  the  mandator 
was  made  responsible.  The  prautor  also  gave  the  mandator  the 
right  to  sue  directly  without  the  consent  of  the  agent  (D.  iii.  3. 
68) ;  a  right  not  given  by  the  actiones  in^titorice  and  exercitoricB 
except  in  special  cases.  Thus,  ultimately,  obligations  were  ac- 
quired by  or  against  the  mandator  through  the  agent,  and  not 
for  him  by  the  agent. 

1.  Mandantis  tantuin  gratia  in-  1.  A  mandate    is    made    for    the 

tervenit  inandatum,  veluti  si  quis  benefit  of  the  mandator  only ;  if,  for 
tibi  mandet,  ut  nes^otia  ejus  gereres,  instance,  any  one  gives  you  a  mandate 
vel  ut  funduni  ei  cmeres,  vel  ut  pro  to  transact  his  business,  to  buy  an 
eo  spondercs.  estat(;   for  him,  or  to  become  surety 

for  him. 

D.  xvii.  I.  2.  L 
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This  is  the  usual  case  of  a  mandatum,  Justinian  employs 
here,  it  may  be  remarked,  the  word  sponderes,  although  sponaores 
no  longer  existed.     (See  Tit.  20.) 


2.  Tua  et  mandantis,  veluti  si 
mandet  tibi,  nt  peouniam  sub  usuris 
crederes  ei,  qui  in  rem  ipsius  mutu- 
aretor,  aut  si,  volente  te  agere  oum 
eo  ex  fidejasBoria  causa,  mandet 
tdbi,  ut  cum  reo  a^as  peiiculo  man- 
dantis,  vel  ut  ipsius  perioulo  stipu- 
leris  ab  eo,  quem  tibi  deleget  in  id, 
quod  tibi  debuerat. 


2.  A  mandate  is  made  for  your 
benefit  and  that  of  the  mandator ;  if, 
for  instance,  he  giyes  a  mandate  to 
you  to  lend  money  at  interest  to  a 
person  who  borrows  it  for  the  purposes 
of  the  mandator :  or  if,  when  you  are 
about  to  suehim  as  a,  fidejussor jhe  giyes 
you  a  mandate  to  sue  the  principal  at 
his  risk,  or  to  stipulate  at  nis  risk  for 
payment  of  something  owed  by  him  to 
you,  with  a  person  wnom  he  appoints 
as  his  substitute. 

D.  xvii.  1.  2.  4 ;  D.  xvii.  1.  46.  7,  a 

Volente  te  agere  cvrni  eo  ex  jidejvssoria  cauea.  Under  the 
law  anterior  to  Justinian,  the  creditor  could  sue  either  the  debtor 
or  the  fidejussor,  but  not  both.  If  he  elected  to  sue  the  latter, 
\hQfideiu88or  might  give  him  a  'mandatwra  to  sue  the  debtor,  and 
then,  it  the  creditor  did  so,  the  fidejussor  would  be  freed  from 
any  obligation  as  fidejussor,  but  would  be  bound  as  rnandator  \ 
and  thus  the  mandate  would  be  for  the  benefit  of  the  fidejussor^ 
because  he  would  be  sued  after  the  principal,  and  for  the  bene- 
fit of  the  creditor,  because  he  could  sue  the  principal  first  and 
then  the  surety  in  his  quality  of  mandator,  whereas  he  could 
not  ordinarily  sue  both  the  principal  and  the  surety,  but  was 
obliged  to  make  his  choice  between  them,  as  the  litis  contes- 
tatio  in  the  action  he  first  brought  extinguished  the  obligation 
they  had  jointly  made.  This  could  not  be  of  any  use  after  Jus- 
tinian had  decided  that  the  nrincipal  debtor  should  be  sued  firat, 
and  then,  if  there  was  any  deficiency,  the  fidejussor,  (See  Tit 
20.4.) 

Abeo  quem  tibi  deleget.  The  debtor  points  out  to  the  creditor 
a  third  person  who  owes  the  debtor  a  sum  equal  to  his  debt  to  the 
creditor,  and  asks  the  creditor  to  stipulate  with  this  third  person 
for  payment  of  the  amount  due  from  the  debtor.     If  the  third 

¥Br8on  does  not  pay,  the  debtor  is  held  responsible  as  mandator. 
he  creditor  thus  benefits,  as  he  has  two  persons  to  sue,  and  the 
debtor  benefits,  because  he  employs  his  creditor  to  collect  a  debt 
due  to  him. 

3.  Aliena  tantum  causa  inter-  3.  A  mandate  is  mstde  for  the  bene- 
venit  mandatum,  veluti  si  tibi  man-  fit  of  a  third  person,  if,  for  example, 
det,  ut  Titii  negotia  gereres,  vel  ut  the  mandator  bids  you  manage  the 
Titio  fundum  emeres,  vel  ut  pro  affairs  of  Titius,  or  buy  an  estate  for 
Titio  sponderes.  Titius,  or  become  surety  for  Titius. 

D.  xviL  1.  2.  2. 

4.  Sua  et  aliena,  veluti  si  de  4.  A  mandate  is  made  for  the  bene- 
communibus  suis  et  Titii  nogotiis  fit  of  the  mandator  and  of  a  third 
gerendis  tibi  mandet,  vel  ut  sibi  et    person,  if,  for  ezam^^le,  the  mandator 


LIB.  ni.    HT.  XXVL  *  881 

Titio  fnnclam  emeres,  vel  ut  pro  eo  gives  yon  a  manclate  to  manage  affaire 
et  Titio  spouderes.  common  to  himself  and  Titius,  or  to 

buy  an  estate  for  himself  and  Titias, 
or  to  become  surety  for  himself  and 
Titius. 

D.  xvii.  1.  2.  3. 

6.  Tna  et  aliena,  yeluti  si  tibi  6.  A  mandate  is  made   for  your 

mandet,  at  Titio  sub  usuris  orederes.  benefit  and  for  that  of  a  third  person, 
Quodsi  at  sine  usuris  crederes,  aliena  if,  for  instance,  the  mandator  bids  yoa 
tantum  gratia  intercedit  mandatom.     to  lend  money  at  interest  to  Titias. 

Were  the  money  to  be  lent  without 
interest,  the  mandate  would  be  only 
for  the  benefit  of  a  third  peraon. 

D.  xvii.   1.  2.  5. 

6.  Tua  tantum  gratia  intervenit  6.  A  mandate  is  made  for  your 

mandatum,  veluti  si  tibi  mandet,  benefit  only,  if,  for  example,  the  man- 

ut   pecuniae  tuas    potius   in  emp-  dator  bids  yon  invest  your  money  in 

tiones  prsediorum    colloces,    quam  the  purchase  of  land  rather  than  put 

feneres,  vel  ex  divereo  ut  feneres  it  out  to  interest,  or  conversely.    Such 

potius,  quam  in  emptiones  pnedi-  a  mandate  is  rather  a  piece  of  advice 

orum  colloces.     Cujus  generis  man-  than  a  mandate,  and  consequently  is 

datum  magis  conuliimi  est  quam  not  obligatory,  as  no  one  is  bound  bv 

mandatum  et  ob  id  non  est  obliga-  giving  advice,  although  it  be  not  judi- 

torium,  quia  nemo  ex  consilio  man-  cious,  as  each  may  judge  for  himself 

dati  obligatur,  etiamsi  non  expediat  what  the  worth  of  the  advice  is.    If, 

ei,  cui  dabitur,  cum  liberum  cuique  therefore,  ^ou  have  a  sum  of  money 

sit  apud  se  explorare,  an  expecQat  lying  idle  m  your  house,  and  any  one 

consilium.     Itaque  si  otiosam  pe-  advises  you  to  make  a  purchase  with 

cuniam  domi  te  habentem  hortatus  it,  or  put  it  out  to  interest,  although 

fuerit  aliquis,  ut  rem  aliquam  em-  it  may  not  be  advantageous  to  you  to 

eres  vel  earn  crederes,  quamvis  non  have  made  this  purchase,  or  to  have 

expedient  tibi  cam  emisse  vel  ere-  lent  your  money,  yet  your  adviser  is 

dioisse,   non    tamen    tibi    mandati  not  bound  by  an  action  mandati.     So 

tenetur.    Et  adeo  haec  ita  sunt,  ut  much  so,  that  it  has  been  questioned 

qussitum  sit,  an  mandati  teneatur,  whether  a  person  is  bound  bv  this 

qui  mandavit  tibi,  ut  Titio  pecuniam  action  who  has  given  you  a  mandate  to 

fenerares :  sed  obtinuit  Sabini  sen-  lend  your  money  at  interest  to  Titius. 

tentia,  obligatorium  esse  in  hoc  casu  But  the  opinion  of  Sabinus  has  pre- 

ntiandatum,    quia  non   aliter   Titio  vailed,  that  such  a  mandate  is  obUga- 

credidisses,  quam  si  tibi  mandatum  tory,  as  you  would  not  have  lent  your 

esset.  money  to  Titius  unless  the  mandate 

had  been  given  to  you. 

Gai.  iii.  166;  D.  xvii.  1.  2.  6. 

It  was  a  very  natrow  line  which  divided  the  expression  of  a 
mere  opinion  advising  another  person  to  do  a  thing,  and  such  a 
request  to  him  to  do  it  as  involved  the  responsibilities  of  a  man- 
datum.  Everything  depended  on  the  intention  of  the  parties. 
The  question  was,  did  the  person  who  expressed  the  opinion,  or 
made  the  request,  mean  to  say  that,  if  the  opinion  would  not  be 
adopted,  or  the  request  granted,  unless  he  made  himself  responsible 
for  the  consequences,  he  was  willing  to  become  responsible  ?  If 
he  did  mean  this,  he  was  treated  as  a  mandator. 

A  mandator  stood  in  this  and  similar  cases  almost  exactly 
in  the  place  of  a  fidejussor.  Neque  enim  m^ultura  referre  proe- 
sens  quis  interrogatusfixlejubeat,  a/n  absens  mandet.    (D.  xvii.  1. 
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82.)  Accordinrrly,  in  the  Di<(est  and  the  Code,  the  two  are  treated 
of  under  the  same  head,  de  fidejussorihus  et  mandaiorihus.  For 
the  mandate  might  be  an  intercession  i.e.  a  mode  in  which  a  third 
party  steps  in  between  two  others  as  a  surety  for  one  of  them, 
and  was  subject  to  the  general  rules  common  to  accessory  contracts, 
such  as  the  prohibition  of  the  senatusconsultum  Velleianura  with 
respect  to  women,  the  beneficium  discussionis  under  Justinian, 
i.e.  that  the  principal  should  be  .sued  first,  the  beneficium  di- 
visionis  under  Hadrian's  rescript,  i.e.  that  the  liabilities  of  co- 
sureties should  be  divided,  and,  to  some  extent,  the  beneficium 
cedenda/rv/m  actionum,.     (See  Tit.  20.  4.) 

But  the  mandatv/m,  being  a  distinct  and  not  an  accessory 
contract,  was,  in  some  points,  distinguished  from  a  fidejussio. 
1.  The  mandator  was  sometimes  considered  more  responsible  than 
the  fidejvsaor.  If  a  minor  borrowed  money  under  a  guarantee,  and 
was  restitutys  in  integrum,,  Ulpian  says  it  was  doubtful  whether 
the  loss  should  fall  on  the  creditor  or  the  fidejussor ;  but  he  is 
clear  it  ought  to  fall  on  the  m,andator  if  the  guarantee  was  given 
by  mandate,  not  hy  fidejussio,  (D.  iv.  4.  13.  pr.)  2.  The  debtor 
and  the  fidejussor  being  liable  for  the  same  debt,  the  litis  contes- 
tatio  in  a  suit  against  the  debtor  released  the  fidejussor ;  but  this 
was  not  so  in  the  case  of  the  mandator,  who  was  bound  by  a 
separate  contract.  Justinian  altered  the  law,  and  made  the  action 
against  the  fidejussor  survive,  thus,  as  he  says,  placing  him  in  the 
position  of  the  mandator,  (C.  viii.  41.  28^  3.  If  once  there 
was  a  litis  contestatio  in  a  suit  against  the  fidejussor,  it  was  no 
longer  open  to  the  fidejussor  to  demand  that  the  actions  against 
the  debtor  and  the  other  fidejussores  should  be  ceded  to  him,  for 
the  litis  contestatio  had  extinguished  them  ;  but  neither  the  litis 
contestatio  nor  judgment  against  the  debtor  affected  the  claim  of 
the  mandator  for  the  cession  of  actions.  (D.  xlvi.  3.  95.  10.) 
4.  The  fidejussor  could  only  claim  that  the  actions  which  the 
creditor  actually  had  should  be  ceded  to  him  ;  but  the  mandator 
was  altogether  released  if  the  creditor  had  abandoned  the  right  of 
bringing  any  action  he  could  have  brought,  because,  the  contracts 
being  distinct  and  the  creditor  bound  by  a  bilateral  contract  to 
the  Tnandator,  if  he  had  not  fulfilled  his  duty,  the  mandator  was 
free  from  his  obligation.     (D.  xlvi.  3.  95.  11.) 

7.  niud  quoque  mandatum  non  7.  A  mandate,  again,  is  not  obliga- 
est  obligatorium,  quod  contra  bonos  tory  which  is  contrary  to  boni  mores  ; 
mores  est,  velati  si  Titius  de  furto  as,  for  instance,  if  Titius  p^ives  you  a 
out  damno  faciendo  aut  de  injuria  mandate  to  commit  a  theft,  or  do  a 
facienda  tibi  mandet.  Licet  enim  harm  or  injury  ;  for  although  you  pay 
poenam  istius  facti  nomine  preesti-  the  penalty  of  what  you  may  do,  you 
teris,  non  tamen  ullam  habes  ad-  have  not  in  such  a  case  an  action 
versus  Titium  actionem.  against  Titius. 

Gai.  iii.  157 ;  D.  xvii.  1.  22.  6. 

8.  Is,  qui  exsequitur  mandatum,  8.  A  mandatary  must  not  exceed 
non  debet  excedcre  fines  mandatL  the  limits  of  the  mandate  ;  for  instance, 
Ut  ccce  si  quis  usque  ad  centum    if  a  mandator  bids  you  buy  land  or 
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anreos  mandaverit  tibi,  ut  funduin  become  surety  for  Tititi.*;  up  to  the 

eraeres  vel  ut  pro  Titio  spondcres,  amount  of  a  hundred  aurei,  you  nmst 

Deque  pluris  emere  debes  ncquo  in  not  exceed  this  sum  iii  making  the 

auipliorem     pecuniam     fidejubere;  purchase  or  becoming  surety,  otherwise 

alioquin  non  habebis  cum  eo  man-  you  will  not  have  an  action  mandati; 

dati    actionem :    adeo    quidem,    ut  so  much  so,  tliat  Sabinus  and  Cassius 

Sabino  et   Cassio  placuerit,   etiam  thought  that  even  if  you  limited  your 

si  usque  ad  centum  aureos  cum  eo  action  to  a  hundred  aurei,  you  would 

agcre  velis,  inutiliter   te  actunun.  bring  it  in  vain.     The  authors  of  the 

Diversa3    scholse  auctores  recte  te  opposite  school  think  that  you  may 

usque  ad  centum  aureos  acturum  rightly  bring  an  action  limited  to  a 

existimant  -    quce     sententia     sane  hundred   aurei,   and   this    opinion  is 

benignior    est       Quod    si    minoris  doubtless  the  more  gracious.    If  you 

emeris,  habebis  scilicet  cum  eo  ac-  lay  out  less  on  the  purchase,  you  can 

tionem,  quoniam  qui  mandat,  ut  sibi  certainly  bring  an  action  against  the 

centum  aureorum  fundus  enieretur,  mandator ;  for  a  person  who  gives  a 

is  utique   mandasse  intcllegitur,  ut  mandate  that  an  estate  shaU  be  bought 

minoris,  si  possit,  emeretur.  for  him  at  the  price  of  a  hundred  aurei, 

is  understood  to  mean  that  it  should 
be  bought  for  less  if  possible. 

Gal  iii.  161  ;  D.  xviL  1.  3.  2;  D.  xviL  1.  4.  5. 

Qui  excessity  aliiid  quidfacere  videtwr.  (D.  xvii.  1.  5.)  Sa- 
binus, in  giving  the  opinion  mentioned  in  the  text,  insisted  very 
rigorously  on  the  effect  of  the  thing  done  being  aliud  quid. 

9.  Recte  quoque  mandatiuu  con-  9.  The  mandate,  although  validly 
tractiun,  si,  dum  adhuc  integra  res  formed,  is  extinguished,  if  it  is  revoked 
sit,  revocatum  fuerit,  evanescit.            before  it  is  begun  to  be  executed. 

Gal  iii.  159. 

The  power  of  revoking  the  mandate,  if  the  revocation  did  not 
harm  the  mandatarius,  and  if  the  matter  was  still  res  integra, 
gives  a  peculiar  feature  to  this  contract.  The  contract  was  formed, 
and  yet  it  was  not  certain  to  come  into  operation. 

10.  Item  si  adhuc  integro  man-  10.  A  mandate  is  also  extinguished, 
dato  mors  alterutrius  interveniat,  id  if,  before  it  is  begun  to  be  executed, 
est  vel  ejus,  qui  mandaverit,  vel  the  mandator  or  mandatary  dies.  But 
ejus,  qui  mandatum  susceperit,  motives  of  convenience  have  given  rise 
solvitur  mandatum.  Sed  utihtatis  to  the  decision,  that  if,  after  the  death 
causa  receptum  est,  si  mortuo  eo,  of  the  mandator,  you,  in  ignorance  of 
qui  tibi  mandaverit,  tu  ignorans,  his  decease,  execute  the  mandate,  you 
eum  decessisse,  exsecutus  fueras  may  bring  an  action  mandati ;  other- 
mandatum,  posse  te  agere  mandati  wise  you  would  be  prejudiced  by  what 
actione :  alioquin  justa  et  probabilis  was  allowable  and  natural  ignorance, 
ignorantia  damnum  tibi  afTerat.  Et  Sunilarly  it  has  been  decided  that,  if 
huic  simile  est,  quod  placuit,  si  debi-  debtors  make  a  payment  to  the  steward 
tores  manumisso  dispensatore  Titii  of  Titius,  after  he  has  been  en- 
per  ignorantiam  liberto  solverint,  franchised,  in  ignorance  of  his  en- 
liberari  eos :  cum  alioquin  stricta  franchisement,  they  are  freed  from 
juris  ratione  non  posseut  liberari,  their  obUgation,  although,  in  strict 
quia  alii  solvissent,  quam  cui  solvere  law,  they  could  not  be  freed,  as  they 
debuerint.  have  made  the  payment  to  a  person 

other  than  him  to  whom  they  ought  to 
have  made  it. 

Gai.  iii  ICO;  D.  xvii.  1.  26.  pr. 
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Manv/miaao.  It  would  be  the  same  if  the  slave  had  not  been 
enfrandiised,  but  had  been  sold,  or  had  his  ofBce  of  disjyeiisator 
taken  from  him  without  the  knowledge  of  the  debtors.  (D.  xlvL 
3.  51.) 

11.  Mandatnm  non  suscipere  11.  Every  one  is  free  to  refuse  ac- 
libemm  est :  susceptum  antem  con-  cepting  a  mandate,  but  if  it  is  once 
sommandum  aut  quam  primum  re-  accepted,  it  must  be  executed,  or  else 
nuntiandum  est,  ut  aut  per  semet  renounced  with  all  despatch  so  as  to 
ipsum  aut  per  alium  eandem  rem  permit  the  mandator  carrying  out  his 
mandator  exsequatur.  Nam  nisi  ita  purpose  himself  or  through  another, 
renuntiatur,  ut  integra  causa  man-  For,  unless  the  renunciation  is  made  so 
datori  reservetur  eandem  rem  ex-  that  the  mandator  is  still  in  a  position 
plicandi,  nihilo  minus  mandati  actio  to  do  this,  an  action  mandati  may  be 
locum  habet,  nisi  si  justa  causa  brought  in  spite  of  the  renunciation 
intercessit  aut  non  renuntiandi  aut  of  the  mandatary,  unless  some  good 
intempestive  renimtiandi.  reason  has  prevented  him  making  the 

renunciation,  or  making  it  within  a 
proper  time. 

D.  xviL  1.  22.  11. 

Nisi  si  justa  causa.  For  example,  a  sudden  and  serious  illness, 
a  deadly  enmity  springing  up  between  the  mandator  and  the  Tnan- 
datariuSy  or  the  insolvency  of  the  former.  (D.  xvii.  1.  23-25.) 
In  the  execution  of  the  mandate  the  Toandatarius  was  bound  to 
use  the  diligence  of  a  bonus  paterfamilias,     (Tit.  27.  1.) 

12.  Mandatum  et  in  diem  differri  12.  A  msmdate  may  be  made  to 
ei  sub  condicione  fieri  potest.                take  effect  from  a  particular  time,  or 

may  be  made  conditionally. 

D.  xvii.  1.  1.  3. 

13.  In  Bumma  sciendum  est,  13.  Lastly,  it  may  be  observed, 
mandatum,  nisi  gratuitum  sit,  in  that  unless  a  mandate  is  gratuitous, 
aliam  formam  negotii  cadere :  nam  it  will  take  the  form  of  some  other 
mercede  constituta,  incipit  locatio  contract ;  for,  if  a  consideration  is  fixed 
et  conductio  esse.  Et  ut  generali-  on,  it  is  a  contract  of  letting  on  hire, 
ter  dixerimus:  quibus  casibus,  sine  And  generally  we  may  say,  that  in 
mercede  suscepto  officio,  mandati  every  case  in  which,  whenever,  the 
aut  depositi  oontrahitur  negotium,  duty  being  undertaken  without  pay, 
his  casibus,  interveniente  mercede,  there  is  a  contract  of  mandate  or  de- 
locatio  et  conductio  contrahi  Intel-  posit,  in  every  such  case,  if  pay  is 
legitur.  Et  ideo  si  fulloni  polienda  received,  the  contract  is  one  of  letting 
ourandave  vestimenta  dederis  aut  to  hire.  If,  therefore,  a  person  gives 
sarcinatori  sarcienda,  nulla  mercede  his  clothes  to  a  fuller  to  be  scoured  or 
constituta  neque  promissa,  mandati  cleaned,  or  to  a  tailor  to  be  mended, 
competit  actio.  without  any  pay  being  agreed  on  or 

Promised,  an  action  ma'^ati  may  be 
rought. 

Gal  u.  162 ;  D.  xviL  1.  1.  4. 

Although  the  execution  of  the  mandatum  was  necessarily  gra- 
tuitous, yet,  without  making  the  contract  a  locatio  conductio,  a 
mandator  might  offer  a  reward  to  the  mandatarius,  not  exactly 
in  payment  of,  but  in  gratitude  for,  his  services.  Such  a  recom- 
pense was  called  honorarium^,  or  sometimes  salarium,,  a  term  that 
was  especially  applied  to  the  recompense  offered  to  those  who  ex- 
ercised the  liberal  professions,  such  as  philasophers,  rhetoricians, 
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physicians,  advocates,  &c.  These  honora/ria  could  not  be  made  the 
subject  of  an  action ;  but  the  magistrate,  praotor,  or  praBses  of  the 
province  pronounced  extra  ordinem  (see  Introd.  sec  108)  whether 
they  were  due  and  what  was  the  proper  amount.     (D.  1.  13.  1.) 


Trr.  XXVIL    DE  OBLIGATIONIBUS  QUASI  EX 

CONTKACTU. 


Post  genera  contractnum  enmn- 
erata  dispioiamns  etiam  de  his  obli- 
gationibuB,  qu8B  non  proprie  qnidem 
ex  contractu  nasoi  inteUegantrir, 
sed  tamen,  quia  non  ex  nuileficio 
Bubstantiam  oapiunt,  quasi  ex  con- 
tractu nasci  viaentur. 


Having  enumerated  the  different 
kinds  of  contracts,  let  us  treat  of  those 
obligations  which  do  not  spring,  pro- 
perly speaking,  from  a  contract,  but 
yet,  as  they  oo  not  take  their  origin 
from  a  delict,  seem  to  arise,  as  it  were, 
from  a  contract. 


If  obligations  were  to  be  considered  as  always  arising  either  ex 
contractu  or  ex  delicto,  one  man  could  only  be  bound  to  another  in 
one  of  two  ways :  either  by  a  mutual  exercise  of  will  he  had  entered 
into  an  agreement  with  him,  or  he  had  done  him  some  injury  which 
he  ought  to  repair.  But  there  were  many  instances  in  which  justice 
required  that  he  should  be  considered  bound,  where  no  contract  had 
been  made,  and  where  nothing  to  which  the  law  gave  the  technical 
term  of  delictvmi  had  been  committed.  Such  cases,  however,  if 
separately  examined,  would  approach  either  to  an  obligatio  ex 
contractu  or  to  one  ex  delicto.  If  it  more  nearly  resembled  the 
former,  the  binding  tie  was  called  an  obligatio  quasi  ex  contractu ; 
if  the  latter,  it  was  called  an  obligatio  quasi  ex  delicto.  (See  Introd. 
sec.  87,  88.) 

The  leading  distinction  between  obligations  ex  contractu  and 
those  quasi  ex  contractu  is,  that  in  the  former  one  person  chooses 
to  bind  himself  to  another,  in  the  latter  he  is  placed  in  such  cir- 
cumstances that  he  is  thereby  bound  to  another.  To  take,  for 
instance,  the  examples  given  in  the  Title :  if  I  take  upon  me  the 
management  of  my  neighbour's  affairs,  become  tutor,  have  things 
in  common  with  others  who  are  not  my  partners,  accept  an  in- 
heritance, or  receive  money  not  due  to  me,  the  mere  fact  of  my  so 
conducting  myself  imposes  upon  me  certain  duties  which  the  law 
will  force  me  to  fulfil.  Of  course,  if  I  make  an  express  agreement 
in  any  of  these  cases,  I  am  then  bound  by  the  agreement,  and  not 
by  the  circumstances  of  my  position.  It  is  only  in  the  absence  of 
any  agreement  that  I  am  bound  by  an  obligatio  quasi  ex  contractu. 
An  obligatio  quasi  ex  contractu  does  not  rest  on  any  contract  at 
all ;  it  rests  on  a  fact  or  event,  but  there  is  an  analogy  between  a 
contract  and  the  kind  of  fact  or  events  which  give  rise  to  an  obli- 
gatio quasi  ex  contractu,  for  they  both  create  rights  inpersona/m. 
(See  Austin,  Jurisprudence  (ed.  1869),  p.  944.)  The  instances  of 
obligations  quasi  ex  contractu  which  follow  are  only  meant  as 
examples,  not  as  an  exhaustive  list. 

0   0 
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1.  Igitur  com  quia  absentis  ne  1.  Thus,  if  a  person  has  managed 

gotia  gesserit,  ultro  oitroque  inter  the  affairs  of  another  in  his  absence, 
eos  nascuntur  actiones,  qusB  appel-  they  have  reciprocally  actions  negoti- 
lantur  negotiorum  gestorum  :  sed  arum  gestorum,  the  action  belonging  to 
domino  quidem  rei  gesta  ad  versus  the  owner  against  him  who  has  managed 
eum,  qui  gessit,  directa  competit  his  affairs  being  an  actio  directOj  and 
actio,  negotiorum  autem  gestori  con-  the  action  jgiven  to  this  person  against 
.  traria.  Quas  ex  nullo  contractu  the  owner  being  an  actio  contraria.  It 
proprienascimanife8tumest:quippe  is  evident  that  these  actions  cannot 
ita  nascuntur  istie  actiones,  si  sine  properly  be  said  to  arise  from  a  con- 
mandato  quisque  alienis  negotiis  tract,  for  they  arise  only  when  one 
gerendis  se  obtulerit :  ex  qua  causa  person  has,  without  receiving  a  man- 
ii,  quorum  negotia  gesta  fuerint,  date,  taken  upon  himself  the  manage- 
etiam  ignorantes  obligantur.  Idque  ment  of  the  afiiedrs  of  another,  and 
utihtatis  causa  receptum  est,  ne  consequently  those  whose  affedrs  are 
absentiimi,  qui  subita  festinatione  thus  managed  are  bound  by  an  obliga- 
coacti,  nulli  aemandata  negotiorum  tion,  even  without  their  knowing  it. 
suorum  admmistratione,  peregre  It  is  from  motives  of  convenience  that 
profecti  essent,  desererentor  ne-  this  has  been  admitted,  to  prevent  the 
gotia :  qu8B  sane  nemo  curaturus  entire  neglect  of  the  affairs  of  absent 
esset,  si  de  eo,  quodquisimpendisset,  persons,  who  may  be  forced  to  depart 
nullam  habiturus  esset  actionem,  in  haste,  without  having  entrusted  the 
Sicut  autem  is,  qui  utiliter  gesserit  management  to  any  one ;  and  certainly 
negotia,  habet  obligatum  dominum  no  one  would  pay  any  attention  to  their 
negotiorum,  ita  et  contra  iste  quo-  affairs,  unless  he  could  recover  by  action 
que  tenetur,  ut  administratlonis  ra-  any  expenses  he  might  be  put  to.  On 
tionem  reddat.  Quo  casu  ad  exaotis-  the  other  hand,  just  as  he  who  has  ad- 
simam  quisque  diligentiam  conipel-  vantageously  managed  the  affairs  of 
litur  reddere  rationem :  neo  sumoit  another  makes  this  person  liable  to 
talem  diligentiam  adhibere,  ^ualem  him  by  an  obligation,  so  he  himself  is 
suis  rebus  adhibere  soleret,  si  modo  bound  to  render  an  account  of  his 
alius  diligentior  commodius  admin-  management.  And  the  standard  which 
istraturus  esset  negotia.  he  is  boimd  to  observe  in  rendering 

an  accoimt,  is  that  of  the  most  exact 
diligence,  nor  is  it  sufficient  that  he 
should  use  such  diUgence  as  he  em- 
ploys in  the  management  of  his  own 
affairs,  that  is,  if  it  is  possible  that  a 
person  of  greater  diligence  would  be 
likely  to  manage  the  affairs  of  the 
absent  person  better. 

D.  iii.  6.  2  ;  D.  xliv.  7.  6.  pr. ;  C.  ii.  18.  20. 

Etianx  ignorantes.  If  the  owners  had  known  of  thepart  taken 
in  the  management  of  their  affairs,  there  would  have  been  a  Tnan- 
datura  taciturn. 

2.    Tutores  quoque,   qui  tutelee  2.  Tutors,  again,  who  are  liable  to 

judicio  tenentur,  non  proprie  ex  con-  the  action  tutelas,  are  not,  properly 

tractu  obligati  intelleguntur  (nullum  sjpeaking,  bound    by  a  contract,  for 

enim  negotium  inter  tutorem  et  pu-  there  is  no  contract  made  between  the 

pillum  contrahitur) :  sed  quia  sane  tutor  and  the  pupil ;  but  as  they  are 

non  ex  maleficio  tenentur,  quasi  ex  certainly  not  boiuid  by  a  delict,  they 

contractu  teneri  videntur.     Et  hoc  seem  to  be  bound  qua^si  ex  contractu. 

autem  casu  mutuee  simt  actiones :  In  this  case,  too,  there  are  reciprocal 

non  tantum  enim  pupillus  cum  tutore  actions,  for  not  only  has  the  pupil  an 

habet  tutelsB  actionem,  sed  et  ex  action  tutelx  skgainst  the  tutor,  but,  in 

contrario  tutor  cum  pupillo  habet  his  turn,  the  tutor  has  an  actio  eoti- 

oontrariam  tutelse,  si  vel  impendent  traria  tutelas  against  the  pupil,  if  he 

aliquid  in  rem  pupilli  vel  pro  eo  has  incurred  any  expenses  in  managing 
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fuerit  obligatns  ant  rem  suam  credi-    the  pnpil's  property,  or  has  eotered 
tori  ejus  obligaverit  into  an  obligation  for  him,  or  given  his 

own  property  as  security  to  the  pupil's 

creditors. 

D.  xliv.  7.  5.  1. 

We  should  add  here  the  corresponding  case  of  the  curator. 
His  negotiorum  gestio  did  not  give  rise  to  a  special  action,  but 
to  the  actio  negotiorum  gestorum  contraria,  of  which  he  could 
avail  himself  to  reimburse  himself  for  all  reasonable  expenses. 
(D.  iii.  5.  3.  5 ;  D.  xxvu.  3.  4.  3.) 

Quasi  ex  contractu  teneri  videntur.  The  exact  translation 
would  be  '  seem  to  be  bound  by  a  tie  analogous  to  that  by  which 
persons  are  bound  under  contracts';  but  as  this  is  too  long  a 
phrase  to  repeat  every  time  the  words  quasi  ex  contractu  occur, 
the  Latin  has  been  retained  in  the  translation. 

3.  Item  si  inter  aliquos  com-  3.  So,  again,  if  a  thing  is  common 
munis  sit  res  sine  societate,  veluti  to  two  or  more  persons,  without  there 
quod  pariter  eis  legata  donatave  being  any  partnership  between  them, 
esset,  et  alter  eorum  alteri  ideo  as,  for  instance,  if  they  have  received 
teneatur  communi  dividundo  judi-  a  joint  legacy  or  gift,  and  one  of  them 
oio,  quod  solus  fructus  ex  ea  re  per-  is  liable  to  the  other  by  an  action  com- 
ceperit,  aut  quod  socius  ejus  in  cam  muni  dividundo,  because  he  alone  has 
rem  necessarias  impensas  fecerit :  enjoyed  the  fruits  of  the  thing,  or  be- 
non  intellegitur  proprie  ex  contractu  cause  the  other  party  has  incurred 
obligatus  esse,  quippe  nihil  inter  se  expenses  necessary  for  the  thing,  he 
contraxerunt :  sed  quia  non  ex  male-  cannot  be  properly  said  to  be  bound  by 
ficio  tenetur,  quasi  ex  contractu  a  contract,  for  no  contract  has  been 
teneri  videtur.  made  ;  but  as  he  is  not  bound  by  a  de- 
lict, he  is  said  to  be  bound  qucun  ex 
contractu, 

D.  xviL  2.  31,  34. 

Necessarian  impensas.  Useful  expenses,  and  not  merely  neces- 
sary ones,  could  be  recovered.     (D.  x.  3.  11.) 

4.  Idem  juris  est  de  eo,  qui  4.  It  is  the  same  with  regard  to  a 
coheredi  suo  familise  erciscimdse  ju-  person  who  is  bound  to  his  co-heir 
dicio  ex  his  causis  obligatus  est.            under   similar    circumstances    by  an 

action  familiss  erciscundx. 

D.  xvii.  2.  34. 

The  actio  fam^ilice  erciscundoe  was  that  by  which  any  one  heres 
applied  to  the  judge  to  make  a  fair  division  of  the  inheritance. 
(See  Introd.  sec.  103.) 

5.  Heres  quoque  legatorum  no-  5.  The  heir,  too,  is  not,  properly 
mine  non  proprie  ex  contractu  obli-  speaking,  bound  in  regard  to  legacies 
gatus  intellegitur ;  neque  enim  cum  by  a  contract,  for  the  legatee  cannot 
herede  neque  cum  defuncto  ullum  be  properly  said  to  have  made  a  con- 
negotium  legatarius  gessisse  proprie  tract  with  the  heir  or  with  the  de- 
dici  potest :  sed  quia  ex  malencio  ceased ;  but,  as  the  heir  is  not  bound 
non  est  obligatus  heres,  quasi  ex  by  a  deUct,  he  is  considered  to  be 
contractu  debere  intellegitur.  bound  quasi  ex  contractu, 

D.  xliv.  7.  5.  2. 

The  circumstance  of  accepting  the  inheritance  imposed  on  the 

c  c  2 
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heir  the  obligation  of  carrying  out  the  testator's  wishes,  and  this  he 
was  compelled  to  do  by  the  actio  ex  testamento.  If  a  particular 
thing  was  given  as  a  legacy,  so  that  the  legatee  could  bring  a 
vindicatio,  he  might  exercise  his  choice  between  the  personal  and 
the  real  action. 

6.  Item  is,  oui  quia  per  errorem  6.  A  person  to  whom  money  not 

non  debitum  solvit,  quasi  ex  con-  due  has  oeen  paid  by  mistake,  is  bound 

tractu  debere  videtur.    Adeo  enim  qtuiH  ex  contractu.    For  so  far  is  he 

non    intellegitur    proprie    ex    con-  from  being  bound  by  a  contract,  that, 

tractu    obligatus,    ut,   si  oertiorem  to  reason  strictly,  we  may  say,  as  we 

rationem  sequamur,  magis,  ut  supra  have  said  before,  that  he  is  bound 

diximus,  ex  distractu  quam  ex  con-  rather  by  the  dissolution  than  by  the 

tractu  possit  dici    obugatus    esse:  formation  of  a  contract     for  a  pay- 

nam  qui  solvendi  animo  pecuniam  ment  is  generally  made  to  dissolve,  not 

dat,  in  hoc  dare  videtur,   ut  dis-  to  form,  a  contract     and  yet  he  who 

trahat  potius  negotium  quam  con-  receives  it  in  the  case  we  have  men- 

trahat.     Sed  tamen  proinde  is,  qui  tioned  is  bound  exactly  as  if  it  had 

accepit,  obligatur,  ac  si  mutuum  Uli  been  given  him  as  a  mutuum,  and  is 

daretur,  et  ideo  condictione  tenetur.  therefore  liable  to  a  condictio. 

D.  xUv.  7.  5.  a 

If  a  person  knowingly  made  a  payment  not  due,  he  could  not 
recover  what  he  paid,  as  the  payment  was  treated  as  a  gift  (D. 
1.  17.  53) ;  nor  could  he,  if  he  paid  what  was  due  by  a  natural, 
though  not  by  a  legal,  obligation,  or  if  he  paid  sooner  than  he 
need  have  done  what  he  must  pay  at  a  certain  date ;  but  he  could 
recover  if  he  paid, under  a  conditional  undertaking,  before  the  event 
had  happened.  (D.  xii.  6.  64.)  Whether  the  error  which  would 
permit  him  to  recover  might  be  one  arising  from  ignorance  not 
only  of  fact  but  of  law,  is  uncertain.  We  find  on  the  one  hand 
such  statements  as  Jv/ris  ignorantia  suum  petentibus  non  nocet 
(D.  xxii  6.  7),  and  on  the  other  such  as  Regula  est  juris  quidem 
ignorantiam  cuique  nocere.    (D.  xxiL  6.  9 ;  C.  i.  18.) 

The  word  *pay,'  *solvo,'  must  be  taken  in  a  much  more  ex- 
tended sense  than  the  payment  of  money.  It  must  be  considered 
as  including  anything  given  to  or  done  for  another. 

It  is  here  said  that  the  person  who  receives  what  is  not  due  is 
bound  not  merely  quasi  ex  contractu,  but  as  if  he  had  been  bound 
by  a  particular  contract,  viz.  mutuum.  So  the  persons  interfering . 
in  the  affairs  of  another,  the  tutor  and  the  curator,  are  bound  as  if 
by  a  mandate,  and  the  persons  mentioned  in  paragr.  3  and  4  as  if 
they  were  bound  by  the  particular  contract  of  societas. 

The  remedy  of  the  person  who  had  paid  by  mistake  was  termed 
condictio  indebiti,  and  if  the  thing  paid  or  given  over  was  money, 
or  anything  of  which  an  equal  quantity  could  be  given  in  return, 
the  action  was  precisely  like  the  condictio  certi  protecting  a  mtCr- 
tuum,.  (See  Tit  13.  2.  note  7.)  But  if  it  was  not  of  this  nature, 
if,  for  example,  a  freedman,  bound  to  render  some  services  to  his 
patron,  had  oy  mistake  rendered  other  services,  he  could  recover 
the  value  of  the  services  rendered,  and  this  was  an  uncertain 
amount.     This  does  not  resemble  the  position  of  a  person  recover- 
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ing  Bk  mutuuTn.  (D.  xiL  6.  26.  12.)  The  non-liability  of  a  pupil 
to  repay  what  he  had  received  without  being  due  to  him  has  been 
noticed  in  Tit.  14.  1. 

7.  Ez  quibusdam  tamen  causis  7.  In  some  cases,  however,  money 

repeti  non  potest,  quod  per  errorem  paid  by  mistake  cannot  be  recoveredL 

non  debitom  solutmn  sit.     Namque  The  ancients  have  decided  that  this  is 

definiverunt     veteres,    ex     quibus  so  in  cases  in  which  the  amount  re- 

causis  infitiando  lis  crescit,  ex  his  covered  is  increased  if  the  Hability  is 

oausis  non  debitmn  solutnm  repeti  denied ;   as,  for  instance,  in  actions 

non  posse,  veluti  ex  lege  Aquilia,  brought  under  the  lex  Aquiliay  or  with 

item  ex  legato.  Quod  veteres  quidem  respect  to  a  legacy.    The  rule  was 

in  his  legatis  locum  habere  voluer-  only  applied  by  the  ancients,  in  the 

unt,  quaB  certa  constituta  per  dam-  case  of  legacies  where  specific  things 

nationem  cuicumque  fuerunt  legata :  werS  given  per  damnationem.    But 

nostra  autem  constitutio  cum  unam  our  constitution,  which  has  placed  all 

naturam  omnibus  legatis  et  fidei-  legacies  and/Kietoommid^a  on  the  same 

commissis  indulsit,  hujusmodi  au^-  footing,  has  decided  that  this  increase 

mentum  in  omnibus  legatis  et  fidei-  should  be  extended  to  all  legacies  and 

commissis  extendi  voluit:  sed  non  fidetcommissa.    It  has  not,  however, 

omnibus  legatariis  priebuit,  sed  tan-  given  it  in  behalf  of  all  legatees,  but 

tummodo  in  his  legatis  et  fideicom-  only  in  the  case  of  legacies  and  fidei- 

missis,   qu£    sacrossmctis    ecclesiis  commissa  left  to  holy  churches  and 

ceterisque  venerabiUbus  locis,  qu8B  other  venerable  places  held  in  honour 

religionis  vel  pietatis  intuitu  hon-  from    feelings    of  religion    or  piety ; 

orificantur,  derelicta  sunt,  quse  si  such  legacies,  although  paid  when  not 

indebita  solvantuir,  non  repetuntur.  due,  cannot  be  recovered. 

Gal  ii.  283,  and  iv.  9,  171 ;  C  iv.  5.  4 ;  C.  L  2.  23. 

This  penalty,  first  exacted  from  those  who  denied  that  a  judg- 
ment pronounced  against  them  had  been  pronounced,  was  extended 
to  cases  of  refusing  to  pay  legacies  given  per  damnationem,  to 
cases  under  the  lex  Aquilia  (Bk.  iv.  Tit.  3),  and  to  many  other 
cases.     (Bk.  iv.  Tit.  6.  19,  23.) 

In  all  cases  where  by  denying  his  liability  the  person  liable 
might  have  an  increased  amount  ultimately  recovered  against  him, 
it  was  considered  that  paying  the  thing  for  which  he  was,  or  for 
which  he  thought  himself,  liable,  was  but  a  mode  of  escaping  from 

faying  a  penalty,  and  that  it  was  paid  in  order  to  attain  security, 
f ,  therefore,  it  was  discovered  that  the  thing  need  not  have  been 
paid,  yet,  as  the  person  who  paid  it  had  paid  it  to  purchase  secu- 
rity, he  could  not  recover  it  back. 

Nostra  constitutio.  This  constitution  is  not  to  be  found  in  the 
Code,  but  we  have  provisions  in  the  Code  bearing  on  the  subject. 
(See  C.  vi.  43.  2.  1-3.) 

Ceteris  venerahilihus  lads.  Such,  for  instance,  as  monasteries, 
asylums  for  strangers,  orphans,  the  aged,  &c.    (C.  -i.  2.  23.) 


390  LIB.  III.  TIT.  xxvni. 


Tit.  XXVIII.    PER  QUAS  PEBSONAS  NOBIS 
OBLIGATIO  ADQUIRITUR. 

Expositisgeneribnsoblig^tionuxn,  After   having   gone    through   the 

quae  ex  contractu  vel  quasi  ex  con-  different  kinds  of  obligations  which 

tractu  nascuntur,  admonendi  sumus,  arise  from  a  contract,  or  arise  qwui  ex 

adquiri  vobis  non  solum  per  vosmet  contrcuitUf  we  may  observe  that  you 

ipsos,  sed  etiam  per  eas  quoque  per-  may  acquire  an  obligation,  not  only 

sonas,  qusB  in  vestra  potestate  sunt,  by  yourselves,  but  also  by  those  wha 

veluti  per  servos  vestros  et  filios :  are  in  your  power,  as  your  slaves  or 

ut  tamen,  quod  per  servos  quidem  children.     But  there  is  this  distinc- 

vobis    adquiritur,   totum    vestrum  tion  in  acquiring  by  slaves  or  by  chil- 

fiat,  quod  autem  per  liberos,  quos  dren,  that  what  is  acquired  for  you 

in  potestate  habetis,  ex  obligatione  by  your  slaves  is  entirely  yours,  while 

fuerit    adquisitum,    hoc    dividatur  that  which  has  been  acquired  by  an 

secundum  imaginem  rerum  proprie-  obligation  through  children  in  your 

tatis    et  ususmictus,  quam  nostra  power  is  divided  as  to  the  ownership 

discrevit  constitutio :    ut,  quod  ab  cmd  usufruct  according  to  the  scheme 

actione  commodum  perveniat,  hujus  as  to  the  ownership  and  usufruct  of 

usumfructum  quidem  habeat  pater,  things  laid  down  in  our  constitution, 

proprietas  auteiin  filio  servetur,  sci-  Thus,  of  all  that  is  gained  by  an  ao- 

licet  patre  actionem  movente  secim*  tion,  the  father  will  have  the  usufruct, 

dum  novelise  nostrsB  constitutionis  and  the  ownership  will  be  reserved  for 

divisionem.  the  son,  that  is  to  say,  when  the  action 

is  brought  by  the  fatiier  in  conformity 
with  what  is  laid  down  by  our  new 
constitution. 

Gai.  iii  163 ;  C.  vi.  6L  8.  3. 

By  acquiring  an  obligation  is  meant  that  we  become  creditors^ 
and  have  a  right  to  the  action  necessary  to  enforce  the  obligation. 

As  to  the  division  of  the  usufruct  and  ownership,  see  Bk.  ii.. 
Tit.  9.  1.  It  is  the  object  of  the  oblimtion,  it  may  be  observed, 
not  the  obligation  itself,  that  is  thus  divided  between  the  father 
and  the  son.  Only  the  father  could  bring  the  action  to  enforce 
the  obligation  (patre  actionem  movente),     (C.  vi.  61.  8.  3.) 

1.  Item  per  Hberos  homines  et  1.  Again,  acquisition  is  made  for 
ahenos  servos,  quos  bona  fide  possi-  you  by  &eemen,  and  by  slaves  belong- 
detis,  adquiritur  vobis,  sed  tantum  inc  to  others,  whom  you  possess  bona 
ex  duabus  causis,  id  est  si  quid  ex  fiae,  but  only  in  two  cases,  namely^ 
operis  suis  vel  ex  re  vestra  adquir-  when  it  arises  from  their  labours,  or 
ant.  from  something  belonging  to  you. 

Gal  iii.  164. 

See  Bk.  ii  Tit.  9.  4.  ^ 

Per  liberos  homines^  i.e.  by  persons  really  free,  but  whom  we 
bona  fide  believe  to  be  slaves. 

2.  Per  eum  quoque  servum  in  2.  Acquisition  is  equally  made  for 
quo  usumfructiun  vet  usum  habetis,  you  in  the  same  two  cases  by  a  slave 
similiter  ex  duabus  istis  causis  vobis  of  whom  you  have  the  usufruct  or 
adquiritur.  use. 

Gal  iii  165;  D.  vii.  8.  14.  pr. 
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See  Bk.  ii.  Tit.  9.  4. 

In  the  case  of  a  slave  of  whom  we  have  only  the  use,  we  can 
only  acquire  when  the  two  cases  unite,  i.e.  when  his  labour  is  ex- 
pended on  something  that  is  our  property,  for  we  cannot  derive 
any  benefit  from  his  labour  expended  elsewhere. 

3.  Commimem  seryuin  pro  domi-  3.  A  slave  held  in  common  nn- 

nica  parte  dominis  adquirere  cerium  doubtedly  acquires  for    his  different 

est,  ezcepto  eo,  quod  uni  nominatim  owners  in  proportion  to  their  interests 

stipulando  aut  per  traditionem  acci>  in  him,  excepting  that,  in  stipulating 

piendo  illi  soli  adquirit,  veluti  cum  or  receiving  by  tradition  for  one  only, 

ita  stipuletur:  'Titio  domino  meo  whom  he  mentions  by  name,  he  ac- 

dare  spondes  ? '  sed  si  unius  domini  quires  only  for  this  one ;  for  instance, 

jussu  servus  fuerit  stipulatus,  licet  if  he  stipulates  thus,  *  Do  you  engage 

antea     dubitabatur,     tamen     post  to  give  to  Titius  my  master  ? '    But  if 

nostram    decisionem    res    expedita  the  slave  has  stipulated  by  order  of 

est,  ut  illi  tantum  adquirat,  qui  hoc  one  master  only,  in  spite  of  former 

ei  facere  jussit,  ut   supra   dictum  doubts,  there  is  no  question  since  our 

est.  constitution,  but  that  he  acquires,  as 

we  have  already  said,  for  him  alone 
who  has  given  him  the  order. 

Gai.  iii.  167 ;  C.  iv.  27.  2. 

The  text  only  notices  the  acquisition  of  obligations  through 
others  as  recognised  by  the  civil  law,  i.e.  through  slaves  and  sons 
in  potestate,  and  does  not  notice  the  praetorian  changes  by  which 
the  principal  acquired  obligations  through  his  agent.  (See  Tit. 
26.  pr.) 


Tit.  XXIX.    QUIBUS  MODIS  OBLIGATIO  TOLLITUR. 

Tollitur  autem   omnis  obligatio  Every  obligation  is  dissolved   by 

solutione  ejus,  quod  debetur,  vel  si  the  payment  of  the  thing  due,  or  of 

quis,   consentiente   creditore,   aliud  something  else  given  in  its  place  with 

pro  alio  solvent.     Nee  tamen  inter-  the  consent  of  the  creditor.     And  it 

est,   quis    solvat,   utrimi    ipse,    qui  malces  no  difference  whether  it  is  the 

debet,   an   alius  pro  eo  :    liberatur  debtor  himself  who  pays,  or  some  one 

enim  et  alio  solvente,  sive  sciente  else  for  him;  for  the  debtor  is  freed 

debitore   sive  ignorante  vel  invito  from  the  obligation,  if  payment  is  made 

solutio  fiat.     Item  si  reus  solvent,  by  a  third  person,  and  that  either  with 

etiam  ii,  qui  pro  eo  intervenerunt,  or  without  the  knowledge  of  the  debtor, 

liberantur.     Idem  ex  contrario  con-  or  even  against  his  wilL     If  the  debtor 

tingit,   si  fidejussor  solvent :    non  pays,  all  those  who  have  become  surety 

enim  solus  ipse  liberatur,  sed  etiam  for  him  are  thereby  freed,  just  as,  on 

reus.  the  other  hand,  if  a  surety  pays,  not 

only  he  himself  is  freed,  but  the  prin- 
cipal is  freed  also. 

Gal  iiL  168 ;  D.  xlvi  3.  53,  38.  2,  and  43 ;  D.  xh  L  1.  66. 

We  now  pass  to  considering  how  an  obligation  once  formed 
may  be  dissolved.  Solvere^  to  unloose,  dissolve  the  tie,  is  the 
appropriate  term  for  the  process,  in  whatever  way  it  may  be  ac- 
complished— Solutionis  verbumpertinet  ad  omnerrt  liberationerri 
quoquo  modo  factam  (D.  xlvi.  3.  54) — although  most  generally 
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applied  to  the  payment  of  money,  as  the  mode  by  which  contracts 
are  usually  terminated.  It  is  by  a  slight  extension  of  the  strict 
use  of  the  word  that  a  person  was  said  not  solvere  obligationem, 
but  solvere  pecuniam. 

The  civil  law,  which  imposed  forms  on  the  formation  of  a  con- 
tract, imposed  corresponding  forms  on  its  dissolution.  And  when 
these  were  fulfilled,  the  debtor  was  said  to  be  freed  from  his  obli- 
gation *  ipso  jwre  \  In  later  times,  in  cases  where  these  forms 
had  not  oeen  gone  through,  but  yet  equity  demanded  that  the 
debtor  should  be  considered  free,  the  prsetor  allowed  him  to  repel, 
by  an  exception,  the  creditor  who  sued  him ;  and  it  has  thence 
been  said,  *  ohligatio  aut  ipso  jure  autper  exceptionem  tollitur'. 

When  it  is  said  in  the  text  that  if  the  fidejussor  pays  the 
principal  is  freed,  the  case  must  be  understood  to  be  referred  to  of 
Sk  fidejussor  paying,  without  using  his  right  of  having  the  actions 
ceded  to  him.  Payment  might  be  made  to  the  creditor  or  his 
authorised  agent,  to  the  tutor  or  curator,  or  to  the  pupil  if 
authorised. 

Of  course,  in  every  stage  of  the  law,  payment  put  an  end  to 
the  contract  The  claims  of  the  contracting  parties  were  satisfied, 
and  nothing  more  remained  to  be  done.  But,  supposing  payment 
was  not  made,  but  one  of  the  parties  was  willing  to  release  the 
other,  or  one  party  could  claim,  for  some  reason,  to  be  released, 
certain  solemn  forms  had  been  entered  into,  which  could  not  be 
made  of  no  effect  by  the  mere  consent  of  the  parties.  Such  forms 
were  too  solemn  in  the  eyes  of  the  law  to  lose  their  power  unless 
other  forms  equally  solemn  were  gone  througL  Accordingly,  in 
such  cases,  where  no  real  payment  was  made,  there  was  what 
Gains  calls  an  imaginaria  solutio  (iii.  169),  varying  in  the  method 
in  which  it  was  made  according  to  the  forms  neocum,  verbis,  or 
litteris^  with  which  the  contract  had  been  formed. 

If,  for  instance,  the  contract  had  been  formed  per  ces  et  libram, 
not  less  than  five  witnesses  and  a  libripens  were  called  together. 
The  debtor  struck  the  scale  with  a  piece  of  money  and  gave  it 
to  the  creditor  in  the  name  of  the  whole  sum  owing.  (Gai.  iii. 
174.)  This  form  was  also  adopted  in  cases  where  payment  of 
a  legacy  given  per  damnationem  was  remitted,  probably  because 
the  testament  was  itself  supposed  to  be  made  per  ces  et  libram^ 
and  also  in  cases  where  payment  of  money  due  by  a  judicial 
sentence  was  remitted,  probably  because  the  most  formal  mode  of 
imaginary  payment  was  adopted  when  the  debt  had  been  con- 
tracted in  a  way  which  the  law  considered  as  specially  solemn. 
(Gai.  iii.  175.)  This  form  of  imaginary  payment  was  also  applic- 
able wherever  anything  certain  of  those  things  which  *  pondere, 
numero  (and  probably  also  mensura)  constant '  was  due. 

If  the  contract  had  been  made  *  verbis,'  the  debtor  asked  the 
creditor  if  he  held  what  was  due  as  received,  *  Quod  ego  tibi  pro- 
misi,  habesne  acceptum  ?  *  The  creditor  answered  that  he  did, 
*  Habeo\     The  creditor  was  said  *  acceptum  ferre/  and  the  process 
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was  called  'acceptilatio*.  (See  next  paragr.,  and  Gal  iii.  169, 
170.) 

If  the  contract  had  been  made  *  litteria,*  the  debtor  probably 
entered  on  his  tabuke  the  expenditure  {expensilatio)  of  the  sum 
due,  with  the  consent  of  the  creditor,  but  we  cannot  learn  any- 
thing from  Gains  on  the  subject. 

If  the  contract  had  been  made '  re,*  the  mere  return  of  the  thing 
was  a  sufficient  sign  that  the  contract  was  at  an  end.  There  wiis 
a  visible  act,  and  the  whole  object  of  the  forms  by  which  contracts 
were  made  and  dissolved  was  to  substitute  visible  acts  for  mere 
expressions  of  consent.  Where  the  contract,  as  belonging  to  tlie 
jii8  gentiumf  could  be  made  merely  by  consent,  it  could  also  be 
dissolved  by  consent.      (See  paragr.  4.) 

1.  Item  per  acoeptilationem  tolli-  1.  An  obligation  is  also  put  an  end 
tur  obligatio.  Est  autem  aoceptilatio  to  by  acoeptUation.  This  is  an  ima- 
imaginaria  solutio.  Quod  enim  ex  ginary  payment;  for  if  Titius  wishes 
verborum  obligatione  Titio  debetur,  to  remit  payment  of  that  which  is  due 
id  si  velit  Titius  remittere,  poterit  to  him  by  a  verbal  contract,  he  can  do 
sic  fieri,  ut  patiatur  heec  verDa  de-  so  by  permitting  the  debtor  to  put  to 
bitorem  dicere  :  *  Quod  ego  tibi  pro-  him  the  following  question,  *  Do  you 
misi,  habesne  acceptum  ? '  et  Titius  acknowledge  to  have  received  that 
respondeat '  Habeo ' ;  sed  et  Greece  which  I  promised  you  ? '  Titius  then 
potest  acceptum  fieri,  dummodo  sic  answering,  *  I  do '.  The  acknowledg- 
fiat,  ut  Latinis  verbis  solet:  tx^is  ment  may  also  be  made  in  Greek, 
Xa/3a>v  drjvdpia  roaa ;  *x(a  \a(inv.  Quo  provided  it  Is  made  as  it  would  be  in 
genere,  ut  dizimus,  tantum  eee  ob>  Ijatin,  cxfcr  Xa/3tit>v  irfvdpui  r6<ra;  fx^ 
ligationes  solvuntur,  quee  ex  verbis  Xa^av,  In  this  way  verbal  contracts 
consistunt,  non  etiam  ceterse :  con-  are  dissolved,  but  not  contracts  made 
sentaneum  enim  visum  est,  verbis  in  other  ways :  it  seemed  natural  that 
factam  obligationem  posse  aliis  ver-  an  obligation  formed  by  words  should 
bis  dissolvi.  Sed  id,  quod  ex  alia  be  able  to  be  dissolved  by  words ;  but 
causa  debetur,  potest  in  stipulati-  anything  due  by  any  other  kind  of 
onem  deduci  et  per  acceptilationem  contract  may  be  made  the  subject  of 
dissolvi.  Sicut  autem  quod  debettur,  a  stipulation,  and  the  debtor  be  freed 
pro  parte  recte  solvitur,  ita  in  par-  by  acceptilation.  And  as  part  of  a 
tern  debiti  acceptilatio  fieri  potest,  debt  may  be  paid,  so  acceptUation  may 

be  made  of  a  part  only. 

Gai.  iu.  169,  170,  172 ;  D.  xlvL  4.  8.  4 ;  D.  xlvi.  4.  9. 

Properly  the  acceptilatio  only  operated  as  a  release  when  the 
contract  had  been  made  verbiSy  but  it  was  held,  in  all  cases,  to 
contain  by  implication  a  pact  or  agreement  not  to  sue,  and  there- 
fore an  exceptio  could  be  grounded  on  it  to  repel  the  creditor 
who  had  entered  into  it.  S^  acceptilatio  inutilisfuity  tacita  pac- 
tione  id  actum  videtur,  ne  peteretur.  (D.  ii.  14.  27.  9.)  The 
jurists,  however,  found  a  means  of  making  the  acceptilatio  extend 
to  every  kind  of  contract.  It  was  looked  on  as  a  stipulation  which 
operated  as  a  novation  of  the  old  contract,  that  is,  which  did  away 
M  ith  the  former  contract,  and  substituted  a  new  one  in  its  place. 

2.  Est  prodita  stipulatio,  quae  2.  A  stipulation  has  been  invented, 
vulgo  Aqmliana  appellatur,  per  commonly  ceilled  the  Aquilian,  by 
quam  stipulationem  contingit,  ut  which  every  obligation,  whatever  may 
omnium  rerum  obligatio  in  stipula-  be  the  thing  it  concerns,  is  put  into  the 
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tionem  deducatur  et  ea  per  accept!-  form  of  a  stipulation,  and  afterwards 

lationem  toUator.    Stipulatio  enim  dissolved  by  acceptilation.    This  Aqui- 

Aquiliana  novat  omnes  obligationes  lian  stipulation  effects  a  novation  of 

et  a  Gallo  Aquilio  ita  oomposita  est :  all  obligations,  and  was  framed  in  the 

*  Quidquid  te  mihi  ex  quacumque  following  terms  by  Gallus  Aquilius : — 
causa  dare  faoere  oportet,  oportebit  '  Whatever  for  any  cause  you  are  or 
oporteretve,  prsesenB  in  diemve,  qua-  shall  be  or  might  be  bound  to  give  or  da 
rumque  rerum  mihi  tecum  actio,  for  me,  either  now  or  at  a  future  day  ; 
qusBque  abs  te  petitio  vel  adversus  everything  for  which  I  have  or  shall 
te  persecutio  est,  erit,  quodque  tu  have  an  actio  with  you,  a  petitio  from 
meum  habes,  tenes,  possides,  pos-  you, or a|>er«ecu^t0  8kgainst you;  every- 
sideresve  dolove  malo  feoisti,  quo  thing  of  mine  which  you  have,  hold, 
minus  possideres,  quanti  quseque  or  possess,  or  might  possess,  or  which 
earum  remm  res  erit,  tantam  pecuni-  you  have  made  yourself  not  to  possess 
am  dari  stipulatus  est  Aulus  Agerius,  through  some  wilful  fault  of  your  own, 
spoponditNumeriusNegidiuB '.  Item  whatever  shall  be  the  value  of  each  of 
e  diverso  Numerius  Negidius  in-  these  things,  so  much  Aulus  Ageriua 
terrogavit  Aulum  Agerium  :  '  Quid-  stipulated  ^ould  be  given  him  in 
quid  tibi  hodiemo  die  per  Aqui-  money,  and  Numerius  Negidius  en- 
lianam  stipulationem  spopondi,  id  gaged  to  give  it ;  *  on  the  other  hand, 
omne  habesne  acceptum? '  Bespondit  Numerius  Negidius  put  to  Aulus 
Aulus  Agerius :  •'  Habeo  acceptum '  Agerius  the  question,  '  All  that  I  have 
vel  et  *  acceptum  tuli  '•  promised  you  to-day  by  the  Aquilian 

stipulation,  do  you  acknowledge  it  as 
received  ? '  and  Aulus  Agerius  answered, 
'  I  acknowledge  it  as  received,*  or  '  I 
have  entered  it  as  received '. 

D.  ii.  15.  4  ;  D.  xlvi.  4.  18. 1. 

This  Aquilius  Gallus  was  the  friend  of  Cicero,  whose  colleague 
he  was  in  the  prsetorship  (B.C.  65X  He  was  the  pupil  of  Mucius, 
and  the  teacher  of  Sulpicius,  and  is  mentioned  in  the  Digest 
(i.  2.  2.  42)  as  of  great  authority  with  the  people.  He  is  said  to 
have  devised  a  means  by  which  postumi  sui  might  be  instituted 
(D.  xxviii.  2.  29.  pr. ;  see  Bk.  ii.  Tit.  13.  1  note);  and  Cicero 
informs  us  that  he  was  also  the  author  of  certain  formulae  in  the 
actions  of  theft.     {De  Off.  iii.  14.) 

We  may  remark  with  what  care  and  forethought  Aquilius 
Gallus  has  made  his  formula  applicable  to  all  possible  cases. 

*  Causa '  is  the  generical  expression.  *  Oportet,  oportebit  opor- 
teretve *  embrace  the  present,  the  future,  and  the  conditional. 

*  Prcesena  in  diemve  *  (some  texts  add  *  aut  sub  conditione ')  refer 
to  what  are  termed  the  *  modalities '  to  which  contracts  are  liable. 

*  Actio*  is  the  *a^tio  in  personam  * ;  '  petitio '  is  the  *  actio  in  rem,  '; 
'persecutio '  is  the  extraordinary  proceeding  before  a  magistrate  ; 
'habes''  refers  to  'dominium' ;  'tenes*  to  physical  detention; 
'possides  *  to  possession.  The  expression,  *  dolove  malofecisti^  quo 
minus  possideres 'wsls  added  to  express  the  obligation  which  bound 
a  person  who  had  fraudulently  destroyed  a  thing  in  his  possession 
to  prevent  the  owner  reclaiming  it.  The  stipulatio  Aquiliana  was 
equally  applicable  if  the  object  was  to  effect  a  novation  intended  to 
operate  as  the  foundation  of  a  new  contract  to  be  really  fultilled 
by  both  the  parties.     (D.  ii.  15.  2.  and  9.  2.) 

Stipulatus  est,  spopondit ;  this  is  the  language  of  the  cautio, 
or  written  record  of  the  stipulation  and  the  acceptilatio. 
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3.  Preeterea    novatione    tollitur  3.  An  obligation  is  also  dissolved 

obligatio.  Veluti  si  id,  quod  tu  Seio  by  novation,  as,  for  instance,  if  Seina 
debeas,  a  Titio  dari  stipulatos  sit.  stipulates  with  Titius  for  that  which 
Nam  interventu  nov8B  personsB  nova  is  aue  to  Seius  from  you.  For  by  the 
nascitur  obligatio  et  prima  tollitur  intervention  of  a  new  debtor  a  new 
translata  in  posteriorem,  adeo  ut  obligation  arises,  and  the  former  obli> 
interdum,  licet  posterior  stipulatio  fixation  is  eztinffuished  by  being  trans- 
inutilis  sit*  tamen  prima  novationis  ferred  into  the  latter ;  so  much  so,  that 
jure  toUatur :  veluti  si  id,  quod  Titio  it  may  happen,  that  although  the 
tu  debebas,  a  pupillo  sine  tutoris  latter  stipulation  is  void,  yet  the 
auotoritate  stipulatus  fuerit,  quo  former,  by  the  effect  of  the  novation, 
casu  res  amittitur:  nam  et  prior  ceases  to  exist;  as,  for  instance,  if 
debitor  liberatur  et  posterior  ob-  Titius  stipulates  with  a  pupil  not 
ligatio  nulla  est.  Non  idem  juris  authorised  by  his  tutor  for  a  debt 
est,  si  servo  quis  stipulatus  fuerit:  due  to  Titius  from  you,  in  this  case 
nam  tunc  prior  promde  obligatus  Titius  loses  his  whole  claim,  for  the 
manet,  ac  si  postea  nullus  stipmatus  first  debtor  is  freed,  and  the  second 
fuisset.  Sed  si  eadem  persona  sit,  obligation  is  void.  But  the  case  ia 
a  qua  postea  stipuleris,  ita  demum  different  if  it  is  a  slave  with  whom 
novatio  fit,  si  quid  in  posteriore  he  stipulates,  for  then  the  original 
stipulatione  novi  sit,  forte  si  con-  debtor  remains  bound  as  if  no  one  had 
dicio  aut  dies  aut  fidejussor  adjicia-  made  a  subsequent  stipulation.  But 
tur  aut  detrahatur.  Quod  autem  if  it  is  the  original  debtor  himself 
diximus,  si  condicio  adjiciatur,  nova-  with  whom  you  make  the  second 
tioncm  fieri,  sic  intellegi  oportet,  ut  stipulation  there  will  be  no  novation, 
ita  dicamus  factam  novationem,  si  imless  tjie  subsequent  stipulation  con- 
condicio  extiterit :  alioquin  si  defe-  tains  something  new,  as,  for  instance, 
cerit,  durat  prior  obligatio.  Sed  the  addition  or  suppression  of  a  con- 
cum  hoc  quidem  inter  veteres  con-  dition,  a  term,  or  a  surety.  In  saying 
stabat,  tunc  fieri  novationem,  cum  that  if  a  condition  is  added  there  is  a 
novandi  animo  in  secundam  obli-  novation,  we  must  be  understood  te 
gationem  itum  fuerat :  per  hoc  mean  that  the  novation  will  take  place 
autem  dubium  erat,  quando  no-  if  the  condition  is  accomplished,  but 
vandi  animo  videretur  hoc  fieri,  et  that  if  it  is  not  accomplished,  the 
quasdam  de  hoc  preesumptiones  alii  former  obligation  remains  binding, 
in  aliis  casibus  introducebant :  ideo  The  ancients  were  of  opinion  that  the 
nostra  processit  constitutio,  quae  novation  only  took  place  when  the 
apertissime  definivit,  tunc  solum  second  obligation  was  entered  into  for 
fieri  novationem,  quotiens  hoc  ipsum  the  purpose  of  making  the  novation, 
inter  oontrahentes  expressum  fuerit,  and  douots  consequently  arose  as  to 
quod  propter  novationem  prioris  ob-  when  this  intention  was  to  be  supposed 
ligationis  convenerunt;  alioquici  to  exist,  and  different  presumptions 
manere  et  pristinam  obligationem  et  were  laid  down  by  those  who  treated 
secimdam  ei  accedere,  ut  maneat  ex  the  subject  accormng  to  the  different 
utraque  causa  obligatio  secundum  cases  they  had  to  settle.  In  con- 
nostrsB  constitutionis  definitiones,  sequence,  our  constitution  was.  pub- 
quas  licet  ex  ipsius  lectione  aper>  lished,  in  which  it  was  clearly  decided 
tius  cognoscer&  that  novation  shall  only  take  place 

when  the  contracting  parties  have  ex- 
pressly declared  that  their  object  in 
making  the  new  contract  is  to  extinguish 
the  old  one :  otherwise  the  former  ob- 
ligation will  remain  binding,  while  the 
second  is  added  to  it,  so  that  each  con- 
tract will  give  rise  to  an  obligation  still 
in  force,  according  to  the  provisions  of 
our  constitution,  which  may  be  more 
fully  learned  by  reading  the  constitu-* 
tion  itself. 

Gai.  iii.  176,  177, 179 ;  D.  xlvL  2.  6,  8. 1,  et  uq, ;  C.  viiL  41.  a 
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Novation  is  the  dissolution  of  one  obligation  by  the  formation 
of  another.  Ulpian  says :  *  Novatio  eat  prioris  debiti  in  aliam 
obligationem  vet  civilem  vel  naturalem  transfuaio  atque  traTiS' 
latio :  hoc  est,  cum  ex  prcecedenti  causa  ita  nova  constituatur, 
ut  prior  perimatur,  STovatio  enim  a  novo  nomen  accepit,  et  a 
nova  obhgatione,*     (D.  xlvi.  2.  1.  pr.) 

Every  kind  of  contract  could  be  superseded  by  novation,  but 
the  new  contract  must  be  either  litteris  (see  Tit.  21)  or  by  stipula- 
tion, and  the  predominance  of  the  use  of  stipulations  as  the  instru- 
ments of  novation  was  so  great  that  the  jurists  generally  refer  to 
it  alone.  Qualiscumque  obligatio  sit  qucB  prcecessit,  nova/ri 
verbis  potest     (D.  xlvi.  2.  1.  1.) 

It  was  necessary  that  the  obligation  superseded  should  be  ex- 
isting at  the  time ;  but  whether  it  was  civil,  praetorian,  or  natural 
-was  immaterial.  (D.  xlvi.  2. 1. 1.)  And  it  was  also  necessary  that 
the  stipulation  which  superseded  it  should  be  binding,  either  civilly 
or  naturally.  In  the  text  we  have  two  instances  of  contracts  which 
are  not  binding  civilly,  owing  to  the  incapacity  of  the  parties,  one 
made  with  a  pupil,  and  one  with  a  slave,  and  a  distinction  is  drawn 
between  them.  The  stipulation  made  with  the  pupil  is  a  stipula- 
tion, though  only  one  binding  naturally :  the  pupil  is  a  Roman 
tjitizen,  and  can  pronounce  the  word  spondeo ;  but  a  stipulation 
made  with  a  slave,  except  when  the  slave  speaks  merely  as  the 
mouthpiece  of  his  master,  is  no  stipulation  at  all.  The  slave  can- 
not use  the  words  of  the  formulary.  There  is  no  contract  verbis 
to  supersede  the  existing  obligation. 

By  a  novation  a  new  debtor  might  be  substituted,  even  without 
the  consent  of  the  original  debtor.  If  it  was  done  with  the  consent 
of  the  original  debtor,  the  new  debtor  was  termed  delegatus,  SknA, 
the  process  delegatio.  If  it  was  done  without  his  consent,  the  new 
debtor  was  termed  the  expromissor,  and  the  process  expromissio; 
but  these  terms,  expromissor  and  expromissio,  were  also  used  in 
A  wider  sense,  as  implying  the  new  debtor  and  the  mode  of  con- 
tracting generally,  without  implying  that  the  consent  of  the  old 
•debtor  had  not  been  given  to  the  substitution.     (D.  xiii  7.  10.) 

Of  course,  if  both  parties  to  the  original  contract  were  willing, 
a  new  creditor  could  be  substituted  as  well  as  a  new  debtor,  by  a 
novation ;  and  if  a  new  debtor  was  delegated  who  already  owed  a 
debt  to  the  old  debtor,  there  would  necessarily  be  a  change  of  cre- 
ditor as  well  as  debtor.  A  owes  to  B,  and  B  to  C  an  equal  sum. 
If  B  tells  A  to  pay  C,  C  has  a  new  debtor,  and  A  a  new  creditor. 

In  the  passage  of  Gains  (iii.  177)  on  which  the  text  is  based,  it 
is  said  that  if  a  sponsor  was  added,  there  was  a  new  contract. 
Sponsores  being  obsolete,  Justinian  substitutes  fidejussor ;  but 
although  a  contract  might  be  extinguished  by  a  surety  being 
•added,  this  would  not  be  so  if  the  parties  did  not  mean  it  to  have 
this  effect. 

If  the  original  contract  was  made  in  any  other  way  than  by  a 
stipulation,  it  could  be  superseded  by  a  stipulation  containing  the 


LIB.  in.     TIT.  XXIX 


397 


same  terms.  But  if  it  was  made  by  a  stipulation,  then,  unless  some 
alteration  was  made  in  it,  the  new  stipulation  would  be,  in  fact, 
the  old  one,  and  there  could  be  no  novatio,  unless  some  new  term 
was  added.  But  suppose  a  new  stipulation  was  made  with  a  condi- 
tion introduced  into  it,  was  the  old  stipulation  extinguished  at  once 
by  novation  ?  The  text  lays  down  the'general  principle  that  it  was 
not  extinguished,  as  it  is  said  in  the  Digest  (xlvi  2. 14)  non  statim 
fit  novatio,  aed  tunc  deraum  cum  conaitio  extiterit ;  the  old  con- 
tract endured  until  the  condition  was  accomplished,  and  if  the  con- 
dition failed  the  old  contract  remained  bindmg.  But  some  of  the 
jurists  said  that  to  extinguish  the  first  contract  might  be  the  in- 
tention of  the  parties  in  making  the  second  contract,  or  it  might 
not.  The  question  of  novation  was  therefore  a  question  of  the  in- 
tention of  the  parties  in  each  particular  case.  Justinian  lays  down 
in  the  text  that,  unless  the  parties  expressly  declare  it  to  be  their 
wish  that  the  first  contract  shall  be  extinguished  by  the  second,  the 
first  contract  shall  be  considered  as  subsisting. 

In  personal  actions  something  like  novation  took  place  at  two 
points  of  the  suit  (Gai.  iii.  180) — at  the  litis  conteatatio  (see  In- 
trod.  sec  105),  and  when  judgment  had  been  given.  After  the 
litis  contestation  the  plaintiff  could  sue  in  a  fresh  action  on  what 
was,  at  this  period  of  the  suit,  ascertained  to  be  his  legal  position, 
but  not  on  the  contract  itself.  After  judgment  was  given,  he  could 
sue  on  the  j  udgment .  But  in  both  cases  all  the  beneficial  accessories 
of  the  original  contract  were  continued  on  to  the  new — such,  for 
instance,  as  pledges  given  in  security  remained,  and  interest  con- 
tinued to  run  on,  lite  contestata  uswrcB  cv/rrvrnt  (D.  xxii.  1.  35), 
and  so  this  juridical  novation  did  not,  like  novation  proper,  quite 
supersede  the  original  contract.     (D.  xlvi.  2.  29.) 


4.  Moreover,  those  obligations 
which  are  formed  by  consent  alone, 
are  dissolved  by  the  expression  of  a 
contrary  wish.  If  Titus  and  Seius 
have  agreed  that  Seius  shall  purchase 
an  estate  at  Tusculum  for  a  hundred 
aurei,  and  then,  before  the  contract 
has  been  executed,  that  is,  before  the 
price  has  been  paid,  or  delivery  made 
of  the  estate,  they  agree  to  abandon 
the  agreement  for  the  sale,  they  are 
mutually  freed  from  their  obligation. 
It  is  the  same  in  the  contract  of  letting 
on  hire,  and,  as  we  have  just  said,  in 
all  other  contracts  formed  by  consent 
alone. 

D.  xlvi.  3.  80  ;  D.  xviii.  5.  5.  1. 

This  paragraph  must  be  understood  with  the  limitation  that  the 
contract  could  only  be  rescinded  integrri^omni^tts,  i.e.  if  each  party 
could  possibly  be  placed  in  the  position  he  held  before.  The  text 
rather  loosely  expresses  this  by  *  re  nondum  secuta  \  If  all  things 
were  not  integra,  but  the  parties  agreed  to  make  them  so,  this 


4.  Hoc  amphus  ese  obligationes, 
quae  consensu  contrahuntur,  con- 
traria  voluntate  dissolvuntur.  Nam 
si  Titius  et  Seius  inter  se  consen- 
serunt,  ut  fundum  Tusculanum 
emptum  Seius  haberet  centum 
aureorum,  deinde  re  nondum  se- 
cuta, id  est  nec^ue  pretio  soluto 
neque  fundo  tradito,  placuerit  inter 
eos,  ut  discederetur  ab  emptione 
et  venditione,  invicem  liberantur. 
Idem  est  et  in  conductione  et  loca- 
tione  et  onmibus  contractibus,  qui 
ex  consensu  descendunt,  sicut  jam 
dictum  est. 


398  LIB.  m.    TIT.  XXIX. 

would  be  a  new  contract  extinguishingthe  old  contract  by  novation, 
not  an  extinction  of  the  contract  by  mere  consent. 

There  were  other  modes  by  which  a  contract  was  dissolved,  as 
if  the  subject  of  the  contract  being  a  thing  certain  perished  with- 
out the  fault  of  any  party ;  or  if  the  qualities  of  debtor  and  creditor 
were  united  in  the  same  person,  as,  for  instance,  if  the  debtor  be- 
•came  heir  of  the  creditor,  which  is  termed  confusio ;  or  if  one  debt 
was  set  off  against  another  (compenaatio),  which,  however,  if  the 
actions  proper  to  the  contract  were  actions  atricti  juris,  would  only 
^ve  rise  to  an  exception,  and  not  to  an  extinction  of  the  contract : 
in  actions  bonce  fidei,  where  equitable  grounds  of  defence  need  not 
be  stated  in  the  formula,  the  compenaatio  would  be  necessarily 
taken  notice  of,  and  in  such  cases  the  contract  may  be  said  to  have 
been  virtually  (see  Bk.  iv.  Tit.  6.  39)  put  an  end  to  by  the  compen^ 
^atio.  There  were  also  many  other  things  which,  although  they 
left  the  contract  still  subsisting,  prevented  an  action  being  brought 
on  it.  These  will  be  treated  of  in  the  next  Book  under  the  head 
of  exceptiona 
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Tit  I.    DE  OBLIGATIONIBUS,  QU^E  EX  DELICTO 

NASCUNTUR. 

Cam    expodtam    sit    Bnperiore  As  we  have  treated  in  the  preced- 

libro  de  obligationibus  ex  contractu  ing  Book  of  obligations  arising  ex  con- 

et  quasi  ex  contractu,  sequitur,  at  tractu  and  quasi  ex  eontract%  we  have 

de  obligationibas   ex  malefioio  di-  now  to  treat  of  obligations  arising  ex 

spiciamus.   Sed  ills  qaidem,  at  suo  maleficio.    Of  the  obligations  treated 

locQ  tradidimus,  in  qoattaor  genera  of  in  the  last  Book,  there  are,  as  we 

dividontar :   hsB  vero  anias  generis  have  said,  foar  kinds ;  of  those  we 

sunt,  nam  omnes  ex  re  nascuntur,  are  now  to  treat  o^  there  is  but  one 

id  est  ex  ipso  maleficio,  velnti  ex  kind,  for  they  all  arise  re,  that  is, 

furto    aut    rapina  aut    damno  aut  from  the  actual  wrongdoing,  as,  for 

injuria.  example,  from  theft,  from  robbery,  or 

damage,  or  injury. 

Gal  in.  182  ;  D.  xUv.  7.  4. 

This  part  of  the  Institutes  only  treats  of  delicta,  i.e.  violations 
of  the  rights  of  property,  of  status,  in  short  of  any  of  the  rights 
in  rem,  such  as  liberty,  security,  and  reputation,  so  far  as  they 
produce  obligations  and  are  the  grounds  of  private  actions.  It  is 
not  the  evil  intent  which  makes  an  act  a  delict.  Many  acts  done 
with  evil  intent  are  excluded  from  delicts,  many  done  without 
evil  intent  are  included  among  them.  Those  acts  only  were 
delicts  which  had  been  characterised  and  provided  against  as 
such  by  the  ancient  civil  legislation,  and  to  which  a  particular 
action  was  attached.  (See  Introd.  sec.  88.)  In  this  and  the 
three  following  Titles  we  have  the  four  principal  kinds  of  de- 
licts treated  of,  viz.  fv/rtwm,  vi  bona  rapta,  damni  injvA^a,  and 
injuria. 

All  the  obligations  attached  to  delicts  are  said  in  the  text  nasci 
ex  re,  i.e.  from  the  evil  act  or  thing  done,  ex  ipso  maleficio,  to 
contrast  them  with  the  various  modes  in  which  obligations  ex 
contractu  are  formed. 

Ut  de  obligationibius  ex  maleficio  dispiciarmus.  Many  texts 
read,  ut  de  obligationibus  ex  maleficio  et  quAi9i  ex  maleficio  di- 
spiciamus, 

1.  Furtum    est  contrectatio  rei  1.  Theft  is  the  fraudulent  dealing 

iraudulosa  vel  ipsius  rei  vel  etiam    with  a  thing  itselt  or  with  its  use,  or 
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usus  ejus  possessionisve  :  quod  lege    its  possession ;  an  act  which  is  pro* 
natursJi  prohibitum  est  admittere.        hibited  by  natural  law, 

D.  xlviL  2.  1.  3. 

The  delinition  of  theft  includes  the  term  contrectatio  rei,  to 
show  that  evil  intent  is  not  sufficient;  there  must  be  an  actual 
touching  or  seizing  of  the  thing ;  fraudvXoaa  to  show  that  the 
thing  must  be  seized  with  evil  intent ;  and  rei,  uav^yposaessionis, 
to  show  the  different  interests  in  a  thing  that  might  be  the  subject 
of  theft.  It  might  seem  that  it  would  have  made  the  definition 
more  complete  to  have  said  contrectatio  rei  alienee.  Perhaps  the 
word  aliens  was  left  out  because  it  was  quite  possible  that  the 
dominua  or  real  owner  of  a  thing  should  commit  a  theft  in  taking 
it  from  the  possessor,  as,  for  instance,  in  the  case  of  a  debtor 
stealing  a  thing  given  in  pledge ;  and  yet  the  res  was  scarcely 
aliens  to  the  dominus. 

Many  texts,  after  the  words  contrectatio  fravdulosa,  add  Iticri 
faciendi  gratia,  i.e.  with  a  design  to  pront  by  the  act,  whether 
the  profit  be  that  of  gaining  a  benefit  for  oneself,  or  that  of 
inflicting  an  injury  on  another.  These  words  are  found  in  the 
passage  of  the  Digest  (xlvii.  2.  1.  3)  from  which  this  definition  of 
theft  is  taken,  but  the  authority  of  the  manuscripts  seems  against 
admitting  them  here. 

Only  things  moveable  could  be  the  subject  of  theft.  (See  Bk.  ii 
Tit.  6  §  7 ;  D.  xlvii  2.  25.)  But  this  phrase  included  things  moved 
from  the  soil,  such  as  trees,  fruit,  crops,  chalk,  &c.  (D.  xlviL  2. 
25.  2  and  57.) 

2.  Fiirtum  autem  vel  a  furvo  id  2.  The  word  furtum  comes  either 
est  nigro  dictum  est,  quod  clam  et  from  furvum,  which  means '  black,'  be- 
obscure  fit  et  plerumque  nocte :  vel  cause  it  is  committed  secretly  and  ob- 
a  fraude :  vel  a  ferendo,  id  est  scurely,  and  usually  in  the  night ;  or 
auferendo :  vel  a  Graeco  sermone,  from  fraus ;  or  from  ferret  that  is 
qui  <f)apas  appellant  f ures.  Immo  '  taJdng  away  * ;  or  from  the  Oreek  word 
etiam  Grseci  dir6  rod  <f)(p€iv  <l>topas  4*^p9  meaning  a  thief,  which  again, 
dixerunt.  the  Greeks  say,  comes  from  tfiiptw,  to 

carry  away. 

D.  xlviL  2.  1. 

3.  Furtorum  autem  genera  duo  3.  Of  theft  there  are  two  kinds^ 
sunt,  manifestum  et  nee  manifes-  theft  manifest  and  theft  not  manifest ; 
tum.  Nam  conceptum  et  oblatum  for  the  thefts  termed  conceptum  and 
species  potius  actionis  sunt  furto  oblatum  are  rather  kinds  of  actions 
cohserentes  quam  genera  furtorum,  attaching  to  theft  than  kinds  of  theft, 
sicut  inferius  apparebit.  Mani-  as  will  appear  below.  A  manifest  thief 
festus  fur  est,  quem  Grseci  fV  is  one  whom  the  Greeks  term  cV 
auro(/>a>p^  appellant:  nee  solum  is,  avro(^a>p^  being  not  only  one  taken 
qui  in  ipso  fiirto  deprehenditur,  sed  in  the  fact,  but  also  one  taken  in  the 
etiam  is,  qui  eo  loco  deprehenditur,  place  where  the  theft  is  conmiitted ; 
quo  fit,  veluti  qui  in  domo  furtum  as,  for  example,  before  he  has  passed 
fecit  et,  nondum  egressus  januam,  on  his  way  out  through  the  door  of  the 
deprehensus  fuerit,  et  qui  in  oliveto  house  where  he  has  committed  a  theft, 
olivarum  aut  in  vineto  uvarum  fur-  or  in  a  plantation  of  olives  or  a  vine- 
tum  fecit,  quamdiu  in  eo  oliveto  yard  where  he  has  been  stealing  olives 
aut  in  vineto  fur  deprehensus  sit :  or  grapes.  We  must  also  extend  mani- 
immo  ulterius  furtum  manifestum  fest  theft  to  the  case  of  a  thief  seen  or 
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extendendmn  est,  quamdiu  earn  rem  seized  by  the  owner  or  any  one  else  in 

fur  tenens  visus  vel    deprehensus  a  public  or  private  plaoe,  while  still 

fuerit  sive  in  publico  sive  in  privato  holding  the  thing  he  has  stolen,  before 

vel  a  domino  vel  ab  alio,  antequam  he  has  reached  the  place  where  he 

eo  pervenerit,  quo  perferre  ac  de-  meant  to  take  and  deposit  it.     But  if 

ponere  rem  destinasset.     Sed  si  per-  he  once  has  taken  it  to  its  destination, 

tulit,  quo  destinavit,  tametsi  depre-  although  he  is  afterwards  taken  with 

hendatur  cum  re  furtiva,  non  est  the  thing  stolen,  he  is  not  a  manifest 

manifestus    fur.     Nee    manifestum  thief.    What  we  mean  by  a  not  mani- 

furtum  quid  sit,   ex  his,  quae  dixi-  fest  theft  may  be  gathered  from  what 

mns,  intellegitur :  nam  quod  mani-  we  have  said,  for  a  theft  which  is  not 

festum  non  est,  id  scilicet  nee  mani-  a  manifest  theft  is  a  not    manifest 

festum  est.  theft. 

Gai.  iii.  183-186 ;  D.  xlvii.  2.  3.  and  5. 

The  distinctioA  between  fv/rtwm  manifeatvmi  and  nee  mani- 
festum is  found  in  the*  law  of  the  Twelve  Tables,  which  affixed  to 
a  furtum  m^anifeaivmi  the  penalty  of  death  if  committed  by  a 
slave,  and  the  penalty  of  being  given  over  as  a  slave  to  the  person 
injured  if  committed  by  a  freeman ;  and  attached  to  a  furtwm 
nee  m^anifestum  the  penalty  of  double  the  value  of  the  thing 
stolen,  whether  committed  by  a  freeman  or  a  slave.  The  praetor 
retained  the  penalty  fixed  in  the  latter  case,  but  in  the  former 
altered  the  penalty  to  the  payment  of  four  times  the  value  of  the 
thing  stolen,  whether  the  theft  was  committed  by  a  slave  or  a 
freeman.     (Gai.  iii.  189.) 

Gains  teUs  us  that  the  jurists  were  divided  on  the  point  of 
what  it  was  that  constituted  a  furtum,  manifestum ;  some  think- 
ing the  thief  must  be  taken  in  the  act,  some  that  he  need  only  be 
taken  on  the  spot,  some  that  he  need  only  be  taken  with  the  thing 
stolen  on  him  before  he  had  transported  it  to  its  destination  (this 
is  the  opinion  received  in  the  text),  and  some  that  time  and  place 
were  immaterial  so  that  he  was  taken  with  the  thing  stolen  on  him. 
(Gai.  iii.  189,  190.) 

4.  Gonceptum    furtum    dicitur,  4.  There  is  what  is  termed  coti- 

cum  apud    aliquem  testibus    prae-  ceptura  furtum,  when  a  thing  stolen 

sentibus    furtiva    res     quesita    et  has  been   sought    and  found  in    the 

inventa  sit;   nam   in  eum  propria  presence  of  witnesses   in    any   one's 

actio    constituta    est,   quamvis   fur  house ;  for  although  this  person  may 

non   sit,   quse   appellatur   conceptL  not  be  the   actual  thief,  he  is  liable 

Oblatmn  furtum   dicitur,   cum  res  to  a  special  action  termed  concepts 

furtiva    ab    aliquo   tibi    oblata    sit  There  is  what  is  termed  furtum  oola- 

eaque  apud  te  concepta  sit,  utique  tum^  if  a  thing  stolen  has  been  placed 

si  ea  mente  tibi  data  fuerit,  ut  apud  in  your  house  and  then  found  there ; 

te  potius  quam  apud  eum,  qui  de-  that  is,  if  the  person  who  placed  it  in 

derit,  conciperetur :  nam  tibi,  apud  your  house  did  so,  that  it  might  be 

quem  concepta  sit,  propria  adversus  found  rather  in  your  house  than  in 

eum,  qui  obtulit,  quamvis  fur  non  his.     For  you,  in  whose  house  it  has 

sit,  constituta  est  actio,  qusB  appel-  been  found,  would  have  against  him 

latur  oblatL    Est    etiam    prohibiti  who  placed  it  in  your  house,  although 

furti  actio  adversus  eum,  qui  furtum  he  was  not  the  actual  thief,  a  special 

quaerere  testibus  praesentious  volen-  action  termed  oblati.    There  is  also 

tem    prohibuerit.     Prseterea    poena  the  action  prohibiti  furti   against  a 

constituitur  edicto  praetoris  per  ac-  person    who    prevents    another    who 

tionem  furti  non  exhibiti  adversus  wishes  to    seek   in   the   presence   of 

eum,  qui  fnrtivam  rem  apud  se  quae-  witnesses  for  a  thing  stolen ;  there  is, 

D  D 
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sitam  ei   inventam   non    exhibuit.  too,  by  means  of  the  action  furti  non 

Sed  hee  actiones,  id  est  concept!  et  exhibitiy   a  penalty  provided  by  the 

oblati    et    furti    prohibit!  neo  non  edict  of  the  praetor  against  a  person 

furti  non  exhibit!,  in  desuetudinem  who  has  not  produced  a  thing  stolen 

abierunt.     Gum  eaim  requisitio  rei  which  has  been  searched  for  and  found 

finrtivae    hodie    secundum    veterem  in  his  house.     But  these  actions,  con- 

observationem  non  fit :  merito  ex  ceptiy  oblati,  furti  prohibitij  and  furti 

consequentia  etiam  prsefatsB  actiones  non  exhibiti,  have  fallen  into  disuse ; 

ab  usu  commuui  recesserunt,  cum  for  search  for  things  stolen  is  not  now 

manifestissimum  est,  ^uod  onmes,  made  according  to  the  ancient  praojdoe, 

qui  scientes   rem  furtivam    susce-  and  therefore  these  actions  have  nata- 

perint  et  celavennt,  furti  nee  man!-  rally  ceased  to  be  in  use,  as  all  who 

festi  obnoxii  sunt.  knowingly  have  received  and  con- 
cealed a  thing  stolen  are  liable  to  the 
action  furti  neo  manifesti. 

Gai.  iii.  186-188. 

To  the  fv/rtum  conceptum  and  the  furtwrri  oblatum  a  penalty 
of  triple  the  valu^e  of  the  thing  stolen  was  affixed  by  the  Twelve 
Tables,  and  retained  by  the  praetor.  To  the  fv/rtu7n  prohibitum, 
not  noticed  in  the  Twelve  Tables,  a  penalty  of  quadruple  the  value 
was  affixed  by  the  praetor.  (Gaj.  lii.  192.)  The  Twelve  Tables 
noticed  a  kind  of  jurtum  conceptum  of  which  no  mention  is 
made  here  ;  it  was  called /ur^um  lance  lidoque  conceptum.  The 
searcher  entered  the  house  of  the  supposed  receiver,  having  nothing 
on  his  person  but  a  cincture  {liduw^)  round  his  waist,  and  a  plate 
{lanx)  which  he  held  with  both  his  hands,  so  that  there  could  be 
no  suspicion  that  he  had  brought  in  with  him  the  thing  supposed 
to  be  stolen.  If  he  then  found  the  thing  in  the  house,  the  re- 
ceiver was  punished  as  if  he  had  committed  a /ur^um  m^anifeatwrn. 
(Gai.  iii.  192.)  This  mode  of  search  and  the  action  founded  on 
it  were  suppressed  by  the  lex  jEbutia  (about  B.C.  180).  (AuL. 
Cell.  Noct,  Att  xvi.  10.)  The  actions /itr^i  concepti,  oblati,  and 
prohibitiy  were  still  in  use  in  the  time  of  Gains. 

Ulpian  (D.  1. 16. 13.  1)  explains  the  meaning  of  the  wordpomcL 
Poena  is  the  punishment  of  an  offence,  noxoe  v%ndicta.  It  is  con- 
trasted with  multa.  Poena  is  a  punishment  imposed  by  some 
general  law,  affecting  possibly  the  caput  and  existimatio  of  the 
person  punished.  Multa  is  a  fine,  imposed  ex  arbitrio  by  magis- 
trates and  the  prceaidea  provinciarum ;  a  money  fine  in  later  law 
(pecuniaria),  a  fine  of  cattle  and  sheep  in  earlier  times  (pecuaria). 

The  value  of  the  thing  was  the  rei  verum  pretium,  its  worth 
under  all  the  circumstances  of  the  case.  So  if  a  slave  was  stolen, 
who  was  in  a  position  to  enter  on  an  inheritance  at  his  master's 
bidding,  and  then  died  before  entering,  the  pretium  hereditatis, 
the  value  of  the  inheritance  thus  lost,  was  calculated  in  the  value 
of  the  slave  stolen.     (D.  xlviL  2.  50.  pr.) 

5.  Poena    manifest!   fort!   quad-  6.  The  penalty  for  manifest  theft 

rupl!  est  tarn  ex  servi  persona  quam  is  quadruple  the  value  of  the  thing 
ex  liberi,  nee  manifest!  duplL  stolen,  whether  the  thief  be  a  slave  or 

a  freeman  ;  that  for  theft  not  manifest 

is  double. 

Gai.  iii  189,  190. 
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6.  Furtum  aatem  fit  non  solum,  6.  It  is  theft,  not  only  when  any 
^um  quis  intercipiendi  causa  rem  one  takes  away  a  thing  belonging  to 
alienam  amovet,  sed  generaliter  cum  another,  in  order  to  appropriate  it, 
quis  aJienam  rem  invito  domino  but  generally  when  any  one  deals  with 
contrectat.  Itaque  sive  creditor  the  property  of  another  contrary  to 
pignore  sive  is,  apud  quern  res  de-  the  wishes  of  its  owner.  Thus,  if  the 
posita  est,  ea  re  utatur  sive  is,  qui  creditor  uses  the  thing  pledged  or  the 
rem*  utendam  accepit,  in  alimn  usum  depositary  the  thing  deposited,  or  a 
earn  transferat,  quam  cujus  gratia  person  who  has  received  a  thing  to 
ei  data  est,  furtum  committit.  Vel-  make  use  of  it  in  one  way  employs  it 
uti  si  quis  argentum  utendum  ac-  in  another  way,  it  is  a  thert ;  for 
ceperit  quasi  amicos  ad  ccenam  invi-  example,  if  any  one  borrows  plate  on 
taturus  et  id  peregre  secum  tulerit,  the  pretence  of  intending  to  invite 
aut  si  quis  equum  gestandi  causa  friends  to  supper,  and  then  carries  it 
oommodatmn  sibi  longius  aliquo  away  with  him  to  a  distance,  or  if  any 
duxerit,  quod  veteres  scripserunt  de  one  oorrows  a  horse,  as  for  a  ride,  and 
eo,  qui  in  aciem  equum  perduxisset.  takes  it  much  farther  than  suits  such 

a  purpose,  as  if,  to  xise  a  suggestion 
made  in  the  writings  of  the  ancients, 
he  has  taken  it  into  battle. 

Gai.  iil  195.  196 ;  D.  xlvii.  2.  64.  pr. 

7.  Placuit  tamen,  eos,  qui  rebus  7.  A  person,  however,  who  borrows 
commodatis  aliter  uterentur,  quam  a  thing,  and  applies  it  to  a  purpose 
utendas  ELCceperint,  ita  furtum  com-  other  than  that  for  which  it  was  lent, 
mittere,  si  se  intellegant  id  invito  only  commits  theft,  if  he  knows  that 
domino  facere  eumque,  si  intellex-  he  is  acting  against  the  wishes  of  the 
isset,  non  permissurum,  ac  si  per-  owner,  and  that  the  owner,  if  he  was 
missunmi  credant,  extra  crimen  informed,  would  not  permit  it ;  for  if 
videri :  optima  sane  distinctione,  he  really  thinks  the  owner  would  per- 
quia  furtum  sine  affectu  furandi  non  mit  it,  he  does  not  commit  a  crime  ; 
oommittitur.  and  this  is  a  very  proper  distinction, 

for  there  is  no  theft  without  the  inten- 
tion to  commit  theft. 

Gai  iil  197 ;  D.  xlL  3.  37.  pr. 

8.  Sed  et  si  credat  aliquis,  invito  8.  And  even  if  the  borrower  thinks 
domino  se  rem  oonmiodatam  sibi  he  is  applying  the  thins  borrowed  con- 
contrectare,  domino  autem  volente  trary  to  the  wishes  of  tne  owner,  yet  if 
id  fiat,  dicitur  furtum  non  fieri,  the  owner  as  a  matter  of  fact  approves 
Unde  illud  quaesitum  est,  cmn  Titius  of  the  application,  there  is,  it  is  said, 
servum  Msevii  sollicitaverit,  ut  quas:  no  theft.  Whence  the  following  ques- 
dam  res  domino  subriperet  et  ad  eum  tion  arises  :  Titius  has  urged  the  slave 
perferret,  et  servus  id  ad  Msevium  of  Msevius  to  steal  from  his  master 
pertulerit,  Msevius,  dmn  vult  Titium  certain  things,  and  to  bring  them  to 
in  ipso  delicto  deprehendere,  per-  him;  the  slave  informs  his  master, 
misit  servo  quasdam  res  ad  eum  who,  wishing  to  seize  Titius  in  the  act, 
perferre,  utrum  furti  an  servi  cor-  permits  the  slave  to  take  certain  things 
rupti  judicio  teneatur  Titius,  an  to  Titius :  is  Titius  liable  to  an  action 
neutro?  Et  cum  nobis  super  heuo  furti,  or  to  one  servi  corruptij  or  to 
dubitatione  suggestum  est  et  anti-  neither  ?  This  doubtful  question  was 
quorum  prudentium  super  hoc  alter-  submitted  to  us,  and  we  examined  the 
cationes  perspeximus,  quibusdam  conflicting  opinions  of  the  ancient  ju- 
ne<|ue  furti  neque  servi  corrupti  rists  on  the  subject,  some  of  whom 
actionem  prsestsuitibus,  quibusdam  thought  Titius  was  liable  to  neither  of 
furti  tantummodo  :  nos  hujusmodi  these  actions,  while  others  thought  he 
caUiditati  obviam  eimtes,  per  nos-  was  only  liable  to  the  action  of  theft ; 
tram  decisionem  sanximus,  non  so-  and  to  prevent  such  subtleties,  we  have 
lum  furti  actionem,  sed  etiam  servi  decided  that  in  this  case  both  these 
corrupti  contra  eum  dari :  licet  enim-  actions  may  be  brought.   For,  althouglr 
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is    servns    deterior    a    soUicitatore  the  slave  has  not  been  corrupted,  and 

mininie  factus  est  et  ideo  non  con-  the  case  does  not  seem  therefore  with- 

currant  reguls,  quse  servi  corrupt!  in  the  rules  of  the  action  tervi  corrupti^ 

actionem  introducerent,  tamen  con-  yet  the  intention  to  corrupt  the  slave 

ffllium  corruptoris  ad  pemiciem  pro-  is  indisputable,  and  he  is  therefore  to 

bitatis  servi  introductum  est,  ut  sit  be  punished  exactly  as  if  the  slave  had 

ei  poenalis  actio  imposita,  tamquam  been  really  corrupted,  lest  his  impunity 

re  ipsa  fuisset  servus  corruptus,  ne  should  incite  others  to  act  in  the  same 

ex  hujusmodi  impunitate  et  in  alium  criminal  way  towards  a  slave  more 

servum,   qui  possit  corrumpi,  tale  easy  to  corrupt, 
faoinus  a  qtiibusdam  pertentetur. 

Gai.  iii  198 ;  C.  vL  2.  20. 

Was  the  slave  corrupted  ?  No ;  he  had  given  a  signal  proof 
of  his  fidelity.  Was  the  thing  stolen  ?  No ;  the  owner  had  con- 
sented to  its  being  taken.  Thus  had  reasoned  those  who  refused 
either  action.  Justinian  avoids  these  subtleties,  and  decides  that 
crime  shall  at  any  rate  be  punished,  and  reparation  be  made  for  a 
wrongful  act.     As  to  the  actio  servi  corruptiy  see  D.  xi.  3. 

9.  Interdum    etiam     liberorum  9.  Sometimes  there  may  be  a  theft 
hominum  furtum  fit,  veluti  si  quis  of  free  persons,  as  if  one  of  our  chil- 
hberonmi  nostrorum,  qui  in  potes-  dren  in  our  power  is  carried  away, 
tate  nostra  sunt,  subreptus  fuerit. 

Gai.  iii.  199. 

Gains  adds,  as  an  example,  the  case  of  a  wife  in  manu  being 
stolen.  It  was  not  the  value  of  the  person  stolen  which  in  such 
cases  formed  the  measure  of  the  penalty,  for  the  value  of  a  free 
person  could  not  be  calculated ;  but  it  was  the  loss  occasioned  by  the 
theft  to  the  person  in  whose  power  the  subject  of  the  theft  was. 

10.  Aliquando  autem  etiam  suae  10.  A  man  may  even  commit  a 
rei  quisque  furtum  committit,  veluti  theft  of  his  own  property,  as  if  a 
si  debitor  rem,  quam  creditori  pig-  debtor  takes  fraudulently  from  a  cre- 
noris  causa  dedit,  subtraxerit.  ditor  a  thing  he  has  pledged  to  him. 

Gai.  iii.  200 ;  D.  xlvii.  2.  66.  pr. 


11.  Interdum  furti  tenetur,  qui 
ipse  furtum  non  fecerit :  qualis  est, 
cujus  ope  et  consilio  furtum  factum 
est.  In  quo  numero  est,  qui  tibi 
niunmos  excussit,  ut  alius  eos  ra- 
peret,  aut  obstitit  tibl,  ut  alius  rem 
tuam  surriperet,  vel  oves  aut  boves 
tuas  fugaverit,  ut  alius  eas  excip- 
eret :  et  hoc  veteres  scripserunt  de 
eo,  qui  panno  rubro  fugavit  armen- 
tum.  Sed  si  quid  eonim  per  las- 
civiam  et  non  data  opera  ut  furtum 
admitteretur,  factum  est,  in  factum 
actio  dari  debet.  At  ubi  ope  Msevii 
Titius  furtum  fecerit,  ambo  furti 
tenentur.  Ope  consilio  ejus  quoque 
furtum  admitti  videtur,  qui  scalas 
forte  fenestris  supponit  aut  ipsas 
fenestras  vel  ostium  efbingit,  ut 
alius  furtum    faceret,   quive  ferra- 


11.  A  person  may  be  liable  to  an 
action  of  theft,  although  he  has  not 
himself  committed  a  theft,  as,  for  in- 
stance, a  person  who  has  lent  his  aid 
and  planned  the  crime.  Among  such 
is  one  who  makes  your  money  fall 
from  yoin:  hand  that  another  may 
seize  upon  it ;  or  places  himself  in  your 
way  that  another  may  carry  off  some- 
thing belonging  to  you ;  or  drives  your 
sheep  or  oxen  that  another  may  make 
away  with  them,  as,  to  take  an  instance 
given  by  the  old  lawyers,  by  frighten- 
ing a  herd  with  a  piece  of  scarlet  cloth. 
But  if  such  acts  are  only  the  work 
of  reckless  folly,  with  no  design  of 
assisting  in  the  commission  of  a  theft, 
the  proper  action  is  one  in  factum. 
But  if  Maevius  assists  Titius  to  com- 
mit a  robbery,  both  are  Hable  to  an 
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menta  ad  efi&ingendum  aut  scalas,  action  of  theft.  A  person,  again,  as- 
ut  fenestris  supponerentur,  commo-  sists  in  a  theft  who  places  ladders 
daverit,  sciens,  cujus  gratia  commo-  under  a  window,  or  breaks  a  window 
daverit.  Certe  qui  nullam  operam  or  a  door,  that  another  may  commit 
ad  furtum  faciendum  adhibuit,  sed  a  theft ;  or  who  lends  tools  to  break 
tantum  consilium  dedit  atque  hor-  a  door,  or  ladders  to  place  under  a 
tatus  est  ad  furtum  faciendum,  non  window,  knowing  the  purpose  to  which 
tenetur  iorti.  they  are  to  be  applied.     But  a  person 

who  does  not  actually  assist,  but  only 
advises  and  urges  the  commission  of  a 
theft,  is  not  liaole  to  an  action  of  theft. 

Gal  iii  202;  D.  xlviL  2.  54.  4;  D.  xlviL  2.  36. 


12.  Hi,  qui  in  parentium  vel 
dominorum  potestate  sunt,  si  rem 
eis  subripiant,  furtum  quidem  illis 
faciunt  et  res  in  furtivam  causam 
cadit  nee  ob  id  ab  ullo  usucapi  pot- 
est, antequam  in  domini  potestatem 
revertatur ;  sed  furti  actio  non 
nascitur,  quia  nee  ex  alia  ulla  causa 
potest  inter  eos  actio  nasci :  si  vero 
ope  consilio  alterius  furtmn  factum 
fuerit,  quia  utique  furtum  comrait- 
titur,  convenienter  ille  furti  tenetur, 
quia  verum  est,  ope  consilio  ejus 
furtum  factum  esse. 


12.  Those  who  are  in  the  power  of 
an  ascendant  or  master,  if  they  steal 
anything  belonging  to  the  person  in 
whose  power  they  are,  conomit  a  theft 
against  him.  'fhe  thing  stolen,  in 
such  a  case,  is  considered  to  be/ur^i'va, 
and  therefore  no  right  in  it  can  be  ac- 
quired by  usucapion  before  it  has  re- 
tiuned  into  the  hands  of  the  owner ; 
but  no  action  of  theft  can  be  brought, 
because  the  relation  of  the  parties  is 
such  that  no  action  whatever  can  arise 
between  them.  But  if  the  theft  has 
been  committed  by  the  assistance  and 
advice  of  another,  as  a  theft  is  actually 
committed,  this  person  will  be  subject 
to  the  action  of  theft,  as  a  theft  is  \m- 
doubtedly  committed  through  his  aid 
and  advice. 

D.  xlvii.  2. 17.  pr. ;  D.  xlvii.  2.  36.  1. 

13.  Furti  autem  actio  ei  competit,  18.  An   action  of    theft    may    be 

cujus  interest,  rem  salvam  esse,  licet    brought  by  any  one  who  is  interested 
dominus  non  sit  :  itaque  nee  domino    in  the  safety  of  the  thing,  although  he 


aJiter  competit,  quam  si  ejus  intersit, 
rem  non  perire. 
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is  not  the  owner ;  and  the  proprietor, 
consequently,  cannot  bring  this  action 
unless  he  is  interested  in  the  thing  not 
perishing. 

D.  xlvii.  2.  10. 


The  right  to  bring  the  actio  furti  may  belong  to  several  per- 
sons at  the  same  time.  For  instance,  both  the  owner  and  the 
usufructuary  had  sufficient  interest  in  the  thing  to  support  an 
action.  But  mere  interest  in  a  thing  was  not  sufficient  unless  the 
thing  had  been  delivered  to,  and  was  or  had  been  in  the  possession 
of,  the  plaintiff.  A  person,  for  instance,  to  whom  a  thing  was  due 
by  stipulation,  could  not  bring  an  actio  furti  if  the  thing  was 
stolen ;  he  could  only  compel  the  actual  owner  to  allow  him  to 
bring  an  actio  furti  in  the  owner's  name ;  nor  could  an  unsecured 
creditor  bring  an  actio  furti  for  a  thing  stolen  from  his  debtor. 
(D.  xlvii.  2.  14.  1  and  49.)  * 


14.  Unde  constat,  creditorem  de  14.  Hence,  a  creditor   may  bring 

pignore  subrepto  furti  agere  posse,    this  action  if  a  thing  pledged  to  him 
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etiaxnsi  idonemn  debitorem  habeat,  is  stolen,  although  his  debtor  Ib  sol- 
qma  ezpedit  ei,  pignori  potins  in-  vent,  because  it  may  be  more  advan- 
oumbere  quam  in  personam  agere  :  tageous  to  him  to  rely  upon  his  pledge 
adeo  quidem  ut,  quamvis  ipse  de-  than  to  bring  an  action  against  his 
bitor  earn  rem  subripuerit,  nihilo  debtor  personally;  so  much  so,  that 
xninns  oreditori  competat  actio  furtL    although  it  is  the  debtor  himself  that 

has  stolen  the  thing  pledged,  yet  the 
creditor  can  bring  an  action  d  theft. 
Gal  iii.  204 ;  D.  xlvii.  2.  12.  2. 

15.  Item  si  folio  polienda  ouran-  15.  So,  too,  if  a  fuller  reoeives 
dave  aut  sarcinator  saroienda  ves-  dothes  to  scour  or  dean,  or  a  tailor 
timenta  mercede  certa  aooeperit  receives  them  to  mend,  for  a  certain 
eaque  furto  amiserit,  ipse  furti  habet  fixed  sum,  and  has  them  stcxLen  from 
actionem,  non  dominus,  quia  domini  him,  it  is  he  and  not  the  owner  who  is 
nihil  interest,  eam  rem  non  perisse,  able  to  bring  an  action  of  theft,  for  the 
omn  judicio  looati  a  fullone  aut  sar-  owner  is  not  considered  as  interested 
dnatore  rem  suazn  persequi  potest,  in  their  safety,  having  an  action  locctH, 
Sed  et  bonffi  fidei  emptori,  suorepta  by  which  he  mav  recover  the  thing 
re,  quam  emerit,  quamvis  dominus  stolen,  against  the  fuller  or  tailor, 
non  sit»  onmimodo  competit  furti  But  if  a  thing  is  stolen  from  a  bona 
actio,  quemadmodum  et  creditorL  fide  purchaser,  he  is  entitied,  like  a 
Fulloni  vero  et  sarcinatori  non  aliter  creditor,  to  an  a^stion  of  theft,  although 
furti  competere  placuit,  quam  si  sol-  he  is  not  the  proprietor.  But  an 
vendo  sint,  hoc  est  si  domino  rei  action  of  theft  is  not  maintainable  by 
SBstimationem  solvere  possint :  nam  the  fuller  or  tailor,  unless  he  is  sol- 
si  solvendo  non  sunt,  tunc  quia  ab  vent,  that  is,  unless  he  is  able  to  pay 
eis  Buum  dominus  consequi  non  the  owner  the  value  of  the  thing  lost ; 
possit,  ipsi  domino  furti  actio  com-  for  if  the  fuller  or  tailor  is  insolvent, 
petit,  quia  hoc  casu  ipsius  interest,  then  the  owner,  as  he  cannot  recover 
rem  salvam  esse.  Idem  est  et  si  in  anything  from  them,  is  allowed  to 
parte  solvendo  sint  fullo  aut  sar-  bring  an  action  of  theft,  as  he  has  in 
dnator.  this  case  an  interest  in  the  safety  of 

the  thing.    And  it  is  the  same  although 
the  fuller  or  tailor  is  partially  solvent. 

Gal  iii.  205 ;  D.  xlviL  2. 12.  pr. ;  D.  xlvii.  2.  20.  L 

The  owner  has  no  interest  in  recovering  the  penalty  if  he  can 
get  compensation  from  the  person  whose  services  he  has  hired  to 
the  full  amount  of  any  loss  he  sustains  by  the  theft ;  but  he  would 
still  be  able  to  bring  an  action,  Le.  a  vindicatio,  an  actio  ad  ex- 
hihendwm,,  or  a  cona/ictio,  to  get  the  thing  itself,  or  its  value,  from 
the  thief.    (See  paragr.  19.) 

16.  Qu8B  de  fullone  et  sarcina-  16.  What  we  have  said  of  the  fuller 
tore  dixiznus,  eadem  et  ad  eum,  cui  and  tailor  was  applied  by  the  ancients 
oonmiodata  res  est,  transferenda  to  the  borrower  on  gratuitous  loan, 
veteres  existimabant :  nam  ut  ille  For  as  the  fuller,  by  accepting  a  sum  for 
fullo  mercedem  accipiendo  custo-  his  labour,  makes  himself  answerable 
diam  prsBstat,  ita  is  ^uoque,  qui  com-  for  the  saie  keeping  of  the  thing,  so 
modum  utendi  percipit,  similiter  ne-  does  a  borrower  by  accepting  the  use 
cesse  habet  custodiam  pnestare.  Sed  of  the  thing  he  borrows.  But  our 
nostra  providentia  etiam  hoc  in  de-  wisdom  has  introduced  in  our  decisions 
oisionibus  nostris  emendavit,  ut  in  an  improvement  on  this  point,  and  the 
domini  sit  voluntat^  sive  commo-  owner  may  now  bring  an  action  canV' 
dati  actionem  advSsus  eum,  qui  modati  against  the  borrower,  or  of 
rem  commodatam  acoepit,  movere  theft  against  the  thief ;  but  when  onqe 
desiderat,  sive  furti  adversus  eum,  his  choice  is  made,  he  cannot  change 
qui    rem    subripuit,    et    alterutra  his  mind  and  have  recourse  to   tne 
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earmn  electa  dominum  non  posse  ex  other  action.    If  he  elects  to  sue  the 

pcenitentia  ad  alteram  venire  actio-  thief,  the  borrower  is  quite  freed ;  if 

nem.     Sed  si  quidem  furem  elegerit,  he  elects  to  sue  the  borrower,  he  can- 

illiim,    qui   rem    utendam   accepit,  not  bring  an  action  of  theft  against  the 

penitus  liberari.     Sin  autem  com-  thief,  but  the  borrower  may,  that  is, 

modator  veniat  adversus  eum,  qui  provided  that  the  owner  elects  to  sue 

rem  utendam  accepit,  ipsi  quidem  the  borrower,  knowing  that  the  thing 

nullo  modo  competere  posse  adver-  has  been  stolen.     If  he  is  ignorant  or 

sus  furem  furti  actionem,  eum  autem,  uncertain  of  this,  and  therefore  sues 

qui  pro  re  commodata  convenitur,  the  borrower,  and  then  subsequently 

posse  adversus  furem  furti  habere  learns  the  true  state  of  the  case,  and 

actionem,   ita   tamen,    si    dominus  wishes  to  have  recourse  to  an  action 

sciens,  rem  esse  subreptam,  adversus  of  theft,  he  will  be  permitted  to  sue 

eims,  cui  res  commodata  fuit,  per-  the  thief  without  any  difficulty  being 

venit :  sin   autem  nescius  et  dubi-  thrown  in  his  way,  for  it  was  in  ignor- 

tans,  rem  non  esse  apud  eum,  com-  ance  of  the  real  fact  that  he  sued  the 

modati    actionem    instituit,   postea  borrower ;  unless,  indeed,   his   claim 

autem«   re   comperta,  voluit  remit-  has  been  satisfied  by  the  borrower,  for 

tere  quidem  commodati  actionem,  ad  then  the  thief  is  quite  free  from  any 

furti  autem  pervenire,  time  licentia  action  of  theft  on  the  part  of  the  owner, 

ei    concedatur  et   adversus    furem  but  the  borrower  takes  the  place  of  the 

venire,  nullo  obstaculo  ei  opponendo,  owner  in  the  power  of  bringing  this 

quoniam  incertus  constitutus  movit  action.     On  the  other  hand,  it  is  very 

sulversus  eum,    qui    rem    utendam  evident  that  if  the  owner  originally 

accepit,  conunodati  actionem   (nisi  brings  an  action  commodati^  in  ignor- 

dommo  ab  eo  satisfactum  est :  tunc  ance  that  the  thing  has  been  stolen, 

etenim  onmimodo  furem  a  domino  and  subsequently,  learning  this,  prefers 

quidem  furti  actione  hberari,  sup-  to  proceed  against  the  thief,  the  bor- 

positum  autem  esse  ei,  qui  pro  re  rower  is  thereby  entirely  freed,  what- 

sibi  commodata  domino  satisfecit),  ever    may  be  the  issue  of  the  suit 

cum manifestissimum est, etiam slab  against  the  thief,  the  same  rule  hold- 

initio    dominus    actionem    instituit  ing    good,    whether  the  borrower  is 

commodati  ignarus,  rem  esse  9ub-  wholly  or  only  partially  solvent, 
reptam,  postea  autem,  hoc  ei  cognito, 
adversus  furem  transivit,  omni- 
modo  liberari  eam,  qui  rem  commo- 
datam  accepit,  quemcumque  causes 
exitum  dominus  adversus  furem 
habuerit :  eadem  definitione  obtin- 
ente,  sive  in  partem  sive  in  solidum 
solvendo  sit  is,  qui  rem  conunodatam 
accepit. 

Gai.  iii.  206;  C.  vi.  2.  22.  1  2. 

The  concluding  words  of  the  paragraph  mean  that  the  owner  is 
put  to  his  election  once  for  all,  and  if  he  sues  the  borrower,  and 
finds  the  borrower  cannot  pay,  he  cannot  have  recourse  to  an  actio 
furti  against  the  thief. 

17.  Sed  is,  apud  quem  res  de-  17.  A  depositary  is  not  answerable 

posita  est,  custodiam  non  preestat,  for  the  safe  keeping  of  the  thing  de- 

sed  tantum  in  eo  obnoxius  est,  si  posited,   but  is  only  answerable  for 

quid  ipse  dolo  malo  fecerit :  qua  de  wilful  wrong ;  therefore,  if  the  thing 

causa  si  res  ei  subrepta  fuerit,  quia  is  stolen  from  him,  as  he  is  not  bound 

restituendsB    ejus    nomine    depositi  by  the  contract  of  deposit  to  restore  it, 

non  tenetur  nee  ob  id  ejus  interest,  and  has  no  interest  in  its  safety,  he 

rem   salvam  esse,  furti  agere  non  cannot  bring  an  action  of  theft,  but  it 

potest,  sed  furti  actio  domino  com-  is  the  owner  alone  who  can  bring  this 

petit.  action. 

Gai.  iii.  207  ;  D.  xlvii.  2.  14.  3. 
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* 

We  must,  in  all  cases  of  theft,  bear  in  mind  that  an  actio  furti 
might  also  be  brought  against  any  one  who  had  *  ope  conailio ' 
paitieipated  in  the  theft,  and  the  whole  amount  of  the  penalty 
could  be  recovered  separately  against  each  thief  and  each  person 
taking  an  indirect  part  in  the  theft.     (D.  xlvii.  2.  21.  9.) 

Gibstodiam  nan  prceatat  is  equivalent  to  saying  that  he  is  not 
answerable  for  crdpa  levis. 

18.  In  summa  sciendom  est,  quse-  18.  It  must  be  finally  observecU 
Bitnm  esse,  an  impubes  rem  alienam  that  the  question  has  been  asked 
amovendo  furtum  faciat.  Et  placet,  whether,  if  a  person  under  the  age  of 
Quia  furtum  ex  affectu  consistit,  ita  puberty  takes  away  the  property  of 
demum  obhgari  eo  crimine  impub-  another,  he  conmiits  a  tneft  The 
erem,  si  proximus  pubertati  sit  et  answer  is,  that  as  it  is  the  intention 
ob  id  intellegat,  se  deiinquere.  that  maJces  the  theft,  such  a  person  is 

only  bound  by  the  obligation  springing 
from  the  delict  if  he  is  near  the  age  of 
puberty,  and  consequently  understands 
that  he  is  doing  wrong. 

Gai.  ui.  208. 

See  Bk.  iii.  Tit.  19.  10  note. 

19.  Furti  actio  sive  dupli  sive  19.  The  action  of  theft,  whether 
quadrupli  tantum  ad  poense  perse-  brought  to  recover  double  or  quad- 
cutionem  pertinet :  nam  ipsius  rei  ruple,  has  no  other  object  than  the  re- 

Sersecutionem     extrinsecus     habet  covery  of  the  penalty.     For  the  owner 

ominus,  quam  aut  vindicando  aut  has  also  a  means  of  recovering  the 

condicendo  potest  auferre.     Sed  vin-  thin^  itself,  either  by  a  vindfcatio  or  a 

dicatio  quidem  adversus  possessor-  condictio.  The  former  may  be  brought 

em  est,  sive  fur  ipse  possidet  sive  against    the  possessor,   whether    the 

alius  quilibet :  condictio  autem  ad-  thief  or  any  one  else ;  the  latter  may 

versus  ipsum  furem  heredemve  ejus,  be  brought  against  the  thief  or  the  heir 

licet  non  possideat,  competit.  of  the  thief,  silthough  not  in  possession 

of  the  thing  stolen. 

Gai.  iv.  8 ;  D.  xlvii.  2.  54.  3. 

The  thief  and  those  who  assisted  him  had  to  pay  a  penalty  as 
a  punishment  for  their  wrongdoing;  but  something  more  re- 
mained for  the  thief  himself  to  do ;  he  had  to  restore  the  thing 
stolen  or  its  value.  The  owner  could  bring  a  vindicatio  or  an 
actio  ad  exhibendum,  which  were  both  actiones  arbitrarice  (Tit. 
6.  31);  that  is,  the  thief  was  directed  to  restore  the  thing  or 
exhibit  it,  and  if  he  did  not  do  so,  then  the  judge  condemned  him 
to  pay  what,  under  the  circumstances,  it  was  reasonable  he  should 
pay.  These  actionea  might  be  brought  against  any  possessor, 
against  the  thief,  or  any  one  who  had  received  possession  from  the 
thief.  As  a  general  rule  the  person  who  could  bring  a  vindicatio 
could  not  bringa  condictio  for  the  same  thing ;  for  in  the  vindicatio 
he  asserted  that  the  property  in  the  thing  was  his,  whereas  in  the 
condictio  he  asserted  that  the  defendant  ought  to  make  over  {danre 
oportere)  the  property  in  the  thing  to  him,  and  these  were  incon- 
sistent assertions.  In  the  case  of  theft,  however,  the  plaintiff  had 
an  option  given  him  odiofurwra  to  bring  what  was  termed  a  con» 
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dictio  furtiva  (Tit.  6.  14),  and  it  might  sometimes  be  advantage- 
ous to  have  this  option.  For  example,  the  thing  might  have 
perished,  and  it  was  a  rule  that  rea  extinctcB  vivdica/ri  non  poa- 
aunt.  Extinctoe  rea,  licet  vind/ica/ri  non  poaaint^  candid  ta/men 
fv/rihua  poaaunt     (Gai.  ii  79.) 

This  condictio  furtiva  might  be  brought  against  the  heirs  of 
the  thief,  whereas  the  actio  furti,  which  inflicted  a  punish- 
ment for  a  personal  wrongful  act,  could  only  be  brought  against 
the  thief  hmiself.  Every  action  against  a  thief  or  those  who 
assisted  him  might  be  brought  by  the  heirs  of  any  one  entitled  to 
bring  it.     (See  Tit.  12.) 


Tit.  II.    VI  BONORUM  RAPTORUM. 

Qui  res    alienas    rapit,  tenetur  A  person    who  takes  by  foroe  a 

quidem  etiam  furti  (auis  enim  magis  thing  belonging  to  another  is  liable  to 
alienana  rem  invito  domino  contrec-  an  action  of  theft,  for  who  can  better 
tat,  quam  qui  vi  rapit  ?  Ideoque  be  said  to  take  the  property  of  another 
recte  dictum  est,  eiun  improbum  against  his  wiU  than  he  who  takes  it 
furem  esse) :  sed  tamen  propriam  by  force  ?  And  he  is  therefore  rightly 
actionem  ejus  delicti  nomine  prsetor  said  to  be  an  improbtLS  fur.  The 
introduxit,  quae  appellatur  vi  bon-  praetor,  however,  has  introduced  % 
orum  raptorum  et  est  intra  annum  peculiar  action  in  the  case  of  this  de- 
quadrupli,  post  annum  simplL  Quse  lict,  called  vi  bonorum  raptorum ;  by 
actio  utilis  est,  etiamsi  quis  unam  which,  if  brought  within  a  year  after 
rem,  licet  minimam,  rapuerit.  the  robbery,  quadruple  the  value  of 
Quadruplum  autem  non  totum  poena  the  thing  taken  may  be  recovered  ;  but 
est  et  extra  poenam  rei  persecutio,  if  brought  after  the  expiration  of  a 
sicut  in  actione  furti  manifesti  dizi-  year,  then  the  single  value  only  can  be 
mus  :  sed  in  quadruplo  inest  et  rei  recovered.  This  action  may  be  brought 
persecutio,  ut  poena  tripli  sit,  sive  even  against  a  person  who  has  only 
<:omprehendatur  raptor  in  ipso  de-  taken  by  force  a  single  thing,  even 
licto  sive  non.  Bidiculum  est  enim,  of  the  most  trifling  value.  But  this 
levioris  esse  coudicionis  eum,  qui  vi  quadruple  of  the  value  is  not  alto- 
rapit,  quam  qui  clam  amovet.  gether  a  penalty,  the  recovery  of  the 

thing  being  something  additional,  as 
in  the  action  of  furtum  manifestum ; 
for  the  recovery  of  the  thing  is  in- 
cluded, so  that  the  penalty  is  only  of 
three  times  the  value.  And  it  is  the 
same,  whether  the  robber  was  or  was 
'  not  taken  in  the  actual  commission  of 
the  crime.  For  it  would  be  ridiculous 
that  a  person  who  uses  force  should 
be  treated  more  leniently  than  he  who 
secretly  removes  a  thing. 

Gai.  iv.  8. 

The  edict  of  the  praetor,  introducing  this  action,  ran  as  follows  : 
Si  cui  dole  malo,  hominibua  coactiay  damni  qv/id  fact'^i/m  eaae 
dicetur,  aive  cujua  bona  rapta  eaae  dicentur:  in  eum  qui  id 
Jeciaae  dicetur  judiciv/m  dabo.    (D.  xlvii.  8.  2.  pr.) 

It  was  necessary  that  the  act  of  violence  should  be  committed 
with  evil  intent  (dolo  malo).     If,  for  instance,  a  publicanvs 
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carried  off  a  flock  of  sheep,  thinking  that  some  offence  had  been 
committed  against  the  lex  vectigalia,  although  he  was  mistaken^ 
this  action  could  not  be  brought  against  him.  (D.  xlvii.  8.  2.  20.) 
Even  if  the  thief  was  alone,  or  one  thing,  however  small,  was- 
carried  off,  yet  the  action  might  be  brought,  although  the  words 
hominihua  coactis  and  bona  rapta  occur  in  the  edict.  It,  like  the 
action  of  theft,  could  only  be  brought  if  the  thing  or  things  taken 
were  moveables.    (C.  ix.  33.  1.) 

The  text  explains  how  the  amount  recovered  under  it  differed 
from  that  recovered  under  an  dctio  furti.  Under  the  actio  vi 
bonoTum  raptorv/nv  the  thing  itself  was  recovered,  or  its  value  if 
the  thief  no  longer  had  it  in  his  possession,  and  also  three  times 
the  estimated  value  of  the  thing  itself ;  while  the  actio  furti  was 
only  penal.    (See  paragr.  19  of  last  Title.) 

The  plaintiff  might,  if  he  pleased,  bring  the  actio  furti  in- 
stead ;  and  he  might  bring  this  action  after  the  expiration  of  a 
year  prevented  hLs  bringing  that  vi  bonor^ira  raptorum.  If  he 
first  brought  the  latter  action,  he  could  not  afterwards  bring  the 
a^tio  furti ;  but  he  could  first  bring  the  actio  furt%  and  afterwards 
bring  the  actio  vi  bonorum  raptorv/m  for  tne  excess  recoverable 
by  that  action.     (D.  xlvii  8.  1.) 

This  action  united  in  its  effects  the  vindicatio  or  condictioy 
and  also  the  recovery  of  a  penalty.  As  it  was  partly  penal,  it 
could  not  be  brought  against  the  heirs  of  the  thief.  (D.  xlvii  8. 
2.  27.)  The  offence  of  taking  goods  by  force  could  also  be  made 
the  subject  of  a  criminal  charge.     (Tit.  18.  8.) 

1.  Quia  tamen  ita  competit  hsBC  1.  As,    however,  this    action    can 

actio,  si  dolo  malo  quisque  rapuerit :  only  be  brought  against  a  person  who 

qui  aliquo    errore  inductus,    suam  robs  with  the  intent  of  committing  a 

rem  esse,    et    imprudens    juris    eo  wilful  wrong,  if  any  one  takes  by  force 

animo  rapuit,  quasi  domino  liceat  a  thing,  thinking  himself,  by  a  mistake, 

rem   suam  etiam  per  vim  auferre  to  be  the  owner,  and,  in  ignorance  of 

possessoribus,  absolvi    debet.      Gui  the  law,  believing  it  permitted  to  an 

scilicet   conveniens    est,    nee    furti  owner  to  take  away,  even  by  force,  a 

teneri  eum,  qui  eodem  hoc  animo  thing  belonging  to  himself  from  per- 

rapuit.     Sed  ne,  dum  taUa  excogi-  sons  in    whose    possession  it  is,   he 

tentur,  inveniatur    via,    per    quam  ought  to  be  held  discharged  of  this 

raptores    impune    suam    ezerceant  action ;  and  on  the  same  principles  a 

avaritiam :   melius  divalibus  consti-  person  carrying  off  a  thing  under  simi- 

tntionibus  pro  hac  parte  prospectima  tar  circumstances  would  not  be  liable 

est,  ut  nemini  liceat  vi  rapere  rem  to  an  action  of  theft.    But  lest  robbers, 

mobilem    vel    se    moventem,   licet  under  the  cover  of  such  an  excuse, 

suam  eandem  rem  existimet :  sed  si  should  find  means  of  gratif3dng  their 

quis  contra  statuta  fecerit,  rei  qui-  avarice  with  impunity,  the  imperial 

dem  SU8B  dominio  cadere,  sin  autem  constitutions  have  made  a  wise  altera- 

aliena    sit,    post    rei  restitutionem  tion,  by  providing  that  no  one  may 

etiam    eestimationem    ejusdem  rei  carry  off  by  force  a  thing  that  is  move- 

prsBstare.    Quod  non  solum  in  mo-  able,   or    moves    itself,    although    he 

bilibus    rebus,    qu®    rapi    possunt,  thinks  himself  the  owner.     If  any  one 

constitutiones  optinere  censuerunt,  acts  contrary  to  these  constitutions,  he 

sed  etiam  in  invasionibus,  quae  circa  is,  if  the  thing  is  his,  to  cease  to  be 

res  soli  fiunt,  ut  ex  hac  causa  omni  owner  of  it ;  if  it  is  not,  he  is  not  only 

rapina  homines  abstineant.  to  restore  the  thing  taken,  but  also  to 

pay  its  value.    The  constitutions  have 
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declared  these  roles  applicable,  not 
only  in  the  case  of  moveables  of  a 
nature  to  be  carried  off  by  force,  but 
also  to  forcible  entries  made  upon 
things  pertaining  to  the  soil,  in  order 
that  every  kind  of  violent  robbery  may 
be  prevented. 

D.  xlvii.  8.  2.  18 ;  C.  viiL  4,  7. 

The  constitution  referred  to  was  enacted  in  A.D.  389  by  the^ 
Emperors  Valentinian,  Theodosius,  and  Arcadius.  It  provided  a 
much  more  effectual  remedy  for  forcible  disturbance  than  had  been 
given  by  the  interdict  vmde  vi.  It  applied,  which  the  interdict 
did  not,  to  moveables  as  well  as  immoveables,  and  it  not  only 
made  the  wrongdoer  give  up  the  thing,  but  it  made  him,  if  he 
was  the  owner,  lose  the  property  in  the  thing,  and,  if  he  was  not 
the  owner,  pay  its  value.    (See  Tit.  15.  6.) 

2.  In    hac    actione   non   utique  2.  In  this  action  it  is  clearly  not 

spectatur,  rem  in  bonis  actoris  esse :  necessary  that  the  thing  should  have 
nam  sive  in  bonis  sit  sive  non  sit,  si  been  part  of  the  goods  of  the  plaintiff; 
tamen  ex  bonis  sit,  locum  hsBC  actio  for  whether  it  has  been  part  of  his 
habebit  Quare  sive  commodata  goods  or  not,  yet  if  it  has  oeen  taken 
sive  locata  sive  etiam  pignerata  sive  trom  among  his  goods,  the  action  may 
deposita  sit  apud  Titium  sic,  ut  in-  be  brought.  Consequently,  if  any- 
tersit  ejus,  earn  non  auferri,  veluti  thing  has  been  let,  lent,  or  given  in 
si  in  re  deposita  culpam  quoque  pro-  pledge  to  Titius,  or  deposited  with  him, 
misit,  sive  bona  fide  possideat,  sive  so  that  he  has  an  interest  ui  its  not 
usumfructnm  in  ea  quis  habeat  vel  being  taken  away  by  force,  as  if,  for  in- 
quod  aUud  jus,  ut  intersit  ejus,  non  stance,  he  has  engaged  to  be  answer- 
rapi :  dicendum  est,  competere  ei  able  for  any  fault  oonmiitted  respecting 
banc  actionem,  nt  non  dominium  it ;  or  if  he  possesses  it  bona  fide,  or 
accipiat,  sed  illud  solum,  quod  ex  has  the  usofmct  of  it,  or  has  any  other 
bonis  ejus,  qui  rapinam  passus  est,  id  legal  interest  in  its  not  being  taken 
est  quod  ex  substantia  ejus  ablatum  away  by  force,  this  action  may  be 
esse  proponatur.  Et  generaliter  di-  brought,  not  to  give  hinn  the  ownership 
cendum  est,  ex  quibus  causis  furti  in  the  thing,  but  merely  to  restore 
actio  competit  in  re  clam  facta,  ex  him  what  he  has  lost  by  the  thing 
iisdem  causis  omnes  habere  banc  being  taken  away  by  violence  from  out 
actionem.  of  his  goods,  that  is,  from  out  of  his 

substance.  And  generally,  we  may 
say,  that  the  same  causes  which  would 
give  rise  to  an  action  of  theft,  if  the 
act  is  committed  secretly,  will  give- 
ground  for  this  action,  if  it  is  com- 
mitted with  force. 

D.  xlvii.  8.  2.  22-24. 

In  order  to  make  the  punishment  of  an  open  and  flagrant 
violation  of  law  more  severe  than  that  of  a  secret  theft,  the  very 
slightest  interest  in  the  thing  taken  was  sufficient  to  enable  a 
plaintiff  to  bring  the  action  vi  bonorura  raptorum.  For  instance, 
a  mere  depositary  could  bring  it,  although  his  interest  was  not 
great  enough  to  permit  of  his  bringing  an  actio  furti. 
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Tit.  III.     DE  LEGE  AQUILIiu 

Damni  injurise  actio  constituitor  The  action  damini  injurite  is  es- 

per  legem  Aqoiliam.  Gujus  primo  tablished  by  the  lex  AquiUiif  of  which 
capite  cautum  est,  nt  si  quis  nomi-  the  first  head  provides,  that  if  any  one 
nem.  alienuni  alienamve  quadrape-  shall  have  wrongfullv  killed  a  slave,  or 
dem,  quflB  peondom  numero  sit,  in  a  four-footed  beast,  being  one  of  those 
juzia  occiderit)  quanti  ea  res  in  eo  reckoned  amone  cattle,  belonging  to 
anno  plorimi  fmt,  tantum  domino  another,  he  shall  be  condemned  to  pay 
dare  damnetur.  the  owner  the  greatest  value  which  the 

thing  has  possessed  at  any  time  within 

a  year  previously. 

Gal  iiL  210;  D.  ix.  2.  2.  pr. 

The  lex  Aquilia  was,  as  Ulpian  informs  us  (D.  ix.  2.  1.), 
A  plebiadtum  made  on  the  proposition  of  the  tribune  Aquilius. 
It  made  an  alteration  in  all  the  previous  laws,  including  those 
of  the  Twelve  Tables,  which  had  treated  of  damage  wrongfuUy 
done  (de  da/mno  injuria).  Theophilus  says  it  was  passed  at 
the  time  of  the  secession  of  the  plebs,  meaning,  probably,  that 
to  the  Janicntu/nriy  in  the  year  B.C.  286.  (Paraphrase  on  paragr. 
15.) 

A  fragment  of  Gaius  in  the  Digest  (D.  ix.  2.  2.  pr.)  contains 
the  terms  of  this  first  head  of  the  l^  Aquilia :  '  Qwi  servum  ser- 
vamve  alienvmi  alienamve  qv/id/rupedem  vel  pecudem  injuria 
occiderit,  quanti  id  in  eo  cmru)  plurirni  fuit,  tantv/m  ob8  da/re 
domino  damnaa  eato  \ 

1.  Quod  autem  non  prsBcise  de  1.  As  the  law  does  not  speak  gene- 
-qnadrupede,  sed  de  ea  tajitum,  qns  rally  of  four-footed  beasts,  but  only 
pecudum  numero  est,  cavetur,  eo  of  those  which  are  reckoned  among 
pertinet,  ut  neque  de  feris  bestiis  cattle,  we  may  consider  its  provisions 
neque  de  canibus  cautum  esse  in-  as  not  applying  to  wild  animals  or  dogs, 
tellegamus,  sed  de  his  tantum,  quae  but  only  to  animals  which  may  be 
proprie  pasci  dicuntur,  quales  sunt  properly  said  to  graze,  as  horses,  mules, 
«qui,  mmi,  asini,  boves,  oves,  caprse.  asses,  sheep,  oxen,  goats.  It  has  been 
Desuibusquoqueidemplacuit :  nam  held  to  apply  also  to  swine,  for  they 
et  sues  pecorum  appellatione  conti-  are  included  in  the  term  cattle,  seeing 
centur,  quia  et  hi  gregatim  pascun-  that  they  feed  in  herds.  Thus  Homer 
tur:  sic  denique  et  Homerus  in  says,  as  ^lius  Marcianus  quotes  in 
Odyssea  ait,  sicut  ^lius  Marcianus  his  Institutes : — 

in  suis  institutionibus  refert :—  <  You  will  find  him  seated  by  his 

Ai^eif   Tou  y€  avta-a-i  Traprjfitvov  *    ai  swine,  and  they  are  feeding  by   the 

dc  vipLovrai  rock  of  Corax,  near  the  spring  Are- 

Tlap    KSpoKOs    vtTpfff    ini    re    Kprjvff  thusa*. 

'Ap€0ov(r]j, 

D.  ix.  2.  2.  2;  D.  xxxii  65.  4. 

The  passage  is  from  Od.  xiii.  407. 

2.  Injuria  autem  occidere  intel-  2.  To  kill  wrongfully  is  to  kill 
legitur,  qui  nullo  jure  occidit.  Itaque  without  any  right ;  consequently,  a 
^ui  latronem  occidit,  non  tenetur,     person  who  kills  a  robber  is  not  liable 
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utique  si  aliter  pericnlmn  effagere    to  this  action,  that  is,  if  he  could  not 
non  potest.  otherwise  avoid  the  danger  with  which 

he  was  threatened. 

D.  ix.  2.  5.  pr.  and  1. 

It  was  not  necessary  to  consider  the  intent  with  which  the 
damage  was  done.  Was  it  done  *  nullo  jure '  ?  if  so,  the  lex 
AquiTia  applied. 

3.  Ac  ne  is  quidem  hac  lege  tene-  3.  Nor  is  a  person  made  liable  by 
tur,  qxd  casa  occidit,  si  modo  culpa  this  law,  who  has  killed  by  accident, 
ejus  nulla  invenitur :  nam  alioquin  provided  there  is  no  fault  on  his  part, 
non  minus  quam  ex  dolo  ez  culpa  for  this  law  punishes  fault  as  well  as- 
quisque  hac  lege  tenetur.  wilful  wrongdoing. 

Gai.  iiL  202,  21L 

4.  Itaque  si  quis,  dum  jaculis  4.  Consequently,  if  any  one  play- 
ludit  vel  exercitatur,  transeuntem  ing  or  practising  with  a  javelin,  pierces 
servum  tuum  trajecerit,  distingui-  with  it  your  slave  as  he  goes  by,  there 
tur.  Nam  si  id  a  milite  quidem  in  is  a  distinction  made.  If  the  accident 
Campo  locove,  ubi  solitum  est  ezer-  is  caused  by  a  soldier,  while  practising 
citari,  admissum  est,  nulla  culpa  in  the  Campus  Martins,  or  other  place 
ejus  intellegitur :  si  aJius  tale  quid  appropriated  to  militaj^  exercises,, 
admisit,  culpse  reus  est.  Idem  juris  there  is  no  fault  on  his  part ;  but  any 
est  de  milite,- si  is  in  alio  loco,  quam  one  else  besides  a  solcUer  causing  a 
qui  exercitandis  militibus  destinatus  similar  accident  is  chargeable  with  a 
est,  id  admisit.  fault,  and  the  soldier  himself  would  be 

in  fault,  if  he  inflicted  such  an  injury 
in  any  other  place  than  one  appropri- 
ated to  military  exercises. 

D.  ix.  2.  9.  4. 


5.  Item  si  putator  ex  arbore  de- 
jeoto  ramo  servum  tuum  transeun- 
tem Occident,  si  prope  viam  publi- 
cam  aut  vicinalem  id  factum  est 
neque  prseclamavit,  ut  casus  evitaxi 
possit,  culpBB  reus  est:  si  prseola- 
mavit,  neque  ille  curavit  cavere, 
extra  culpam  est  putator.  ^que 
extra  culpam  esse  intellegitur,  si 
seorsum  a  via  forte  vel  in  medio 
fundo  ceedebat,  licet  non  preecla- 
mavit,  quia  eo  loco  nulli  extraneo 
jus  fuerat  versandi. 


5.  If,  again,  any  one,  in  pruning  a- 
tree,  by  letting  a  bough  fall,  kills  your 
slave  who  is  passing,  and  this  takes 
place  beside  a  public  way  or  an  occu- 
pation road,  and  he  has  not  cried  out 
to  make  persons  take  care,  he  is  in 
fault;  but  if  he  called  out,  and  the 
passer-by  would  not  take  care,  he  is  not 
to  blame.  He  is  also  equally  free  from 
blame  if  he  was  cutting  far  from  any 
public  way,  or  in  the  middle  of  a  field, 
even  though  he  has  not  called  out,  for 
by  such  a  place  no  stranger  has  a  right 
to  pass. 

D.  ix.  2.  31. 

6.  Prsterea  si  medicus,  qui  ser-  6.  So,  again,  a  physician  who  haa 
vum  tuum  secuit,  derehquerit  cura-  performed  an  operation  on  your  slave, 
tionem  atque  ob  id  mortuus  fuerit  and  then  neglected  to  attend  to  his 
servus,  culpss  reus  est.  cure,  so  that  the  slave  dies,  is  guilty  of 

a  fault. 

D.  ix.  2.  8.  pr. 

7.  Imperitia  c[uoque  oulpse  ad-  7.  Unskilfulness  is  also  reckoned  as 
numeratur,  veluti  si  medicus  ideo  a  fault,  as  if  a  physician  kills  your 
servum  tuum  occiderit,  quod  eum  slave  by  unskilfuUy  performing  an 
male  secuerit  aut  perperam  ei  me-  operation  on  bim^  or  oy  giving  hiia 
dicamentum  dederit.  wrong  medicines. 

D.  ix.  2.  7.  8  ;  D.  ix  2.  8.  pr. ;  D.  L  17.  132. 
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8.  Impetu  quoque  mularum,  quas  8.  So,  too,  if  a  muleteer,  through 
miilio  propter  unperitiam  retinere  his  want  of  skill,  cannot  manage  his 
non  potuerit,  si  servus  tuus  op-  mules,  and  runs  over  your  slave,  he  is 
pressuB  fuerit,  culpee  reus  est  mulio.  guilty  of  a  fault.  As,  also,  he  would 
Bed  et  si  propter  infirmitatem  re-  be,  ii  he  could  not  hold  them  in  on 
tinere  eas  non  potuerit,  cum  alius  account  of  his  weakness,  provided  that 
firmior  retinere  potuisset,  aeque  a  stronger  man  could  have  held  them 
culpse  tenetur.  Eeidem  plaouenmt  in.  The  same  decision  applies  to  a 
de  eo  quoque,  qui,  cum  equo  ve-  person  on  horseback  who  is  imable  to 
heretur,  impetum  ejus  aut  propter  manage  his  horse,  owing  to  physical 
infirmitatem  aut  propter  imperitiam  weakness  or  want  of  skilL 

suam  retinere  non  potuerit. 

D.  iz.  2.  a  L 

9.  IBAs  autem  verbis  legis  'quanti  9.  The  words  of  the  law  above 
id  in  eo  anno  plurimi  fuerit '  ilia  sen-  quoted,  *  the  createst  value  the  thing 
tentia  exprimitur,  ut  si  quis  homi-  has  possessed  at  any  time  within  a 
nem  tuum,  qui  hodie  claudus  aut  year  previously,*  mean  that  if  your 
luscus  aut  mancus  erit,  occiderit,  slave  is  killed,  being  at  the  time  of  his 
qui  in  eo  anno  integer  aut  pretiosus  death  lame,  one-eyed,  or  maimed,  but 
merit,  non  tanti  teneatur,  quanti  is  having  been  within  a  year  quite  sound 
hodie  crit,  sed  quanti  in  eo  anno  and  of  considerable  value,  the  person 
plurimi  fuerit.  Qua  ratione  credi-  who  kills  bim  is  boimd  to  pay,  not  his 
tum  est,  poenalem  esse  hujus  legis  actual  value,  but  the  greatest  value  he 
actionem,  c[uia  non  solum  tanti  ever  possessed  within  the  year.  Hence, 
quisque  obligatur,  quantum  damni  this  action  may  be  said  to  be  penal,  as 
dederit,  sed  aliquando  longe  pluris :  a  person  is  bound  imder  it  not  only 
ideoque  constat,  in  heredem  eam  for  the  damage  he  has  done,  but  some- 
actionem  non  transire,  qus  transi-  times  for  much  more  ;  and,  therefore, 
tura  fuisset,  si  ultra  damnum  num-  the  action  does  not  pass  against  his 

'   quam  lis  lestimaretur.  heir,  as  it  would  do  it  the  condenma- 

tion  did  not  exceed  the  amount  of  the 
actual  damage. 

Gal  iii  214 ;  D.  ix.  2.  23.  3,  8. 

10.  Illud  non  ex  verbis  legis,  sed  10.  It  has  been  decided,  not  by 
«x  interpretatione  placuit,  non  so-  virtue  of  the  actual  wording  of  the 
lam  perempti  corporis  estimation-  law,  but  by  interpretation,  that  not 
«m  habendam  esse  secundum  ea,  only  is  the  value  of  the  thing  perish- 
quse  diximus,  sed  eo  amplius  quid-  ing  to  be  estimated  as  we  have  said, 
quid  prseterea,  perempto  eo  corpore,  but  also  the  loss  which  in  any  way  we 
damni  vobis  adlatum  fuerit,  veluti  incur  by  its  perishing ;  as,  for  instance, 
si  servum  tuum  heredem  ab  aliquo  if  your  slave  having  been  instituted 
institutum  ante  quis  occiderit,  quam  heir  by  some  one  is  killed  before  he 
is  jussu  tuo  adiret :  nam  hereditatis  enters  at  your  command  on  the  inherit- 
auoque  amissse  rationem  esse  haben-  ance,  the  loss  of  the  inheritance  should 
dam  constat.  Item  si  ex  pari  mular-  be  taken  account  oi  So,  too,  if  one 
um  unam  vel  ex  quadriga  equorum  of  a  pair  of  mules,  or  of  a  set  of  four 
unum  occiderit,  vel  ex  comoedis  unus  horses,  or  one  slave  of  a  band  of  oome- 
servus  fuerit  occisus :  non  solum  dians,  is  killed,  account  is  to  be  taken 
occisi  fit  sestimatio,  sed  eo  amplius  not  only  of  the  value  of  the  thing 
id  quoque  computatur,  quanto  de-  killed,  but  also  of  the  diminished  value 
pretiati  sunt,  qui  supersunt.  of  what  remains. 

Gai.  iii.  212 ;  D.  ix.  2.  22.  1. 

11.  Liberum  est  autem  ei,  cujus  11.  The  master  of  a  slave  who  is 
servus  fuerit  occisus,  et  privato  killed  may  bring  a  private  action  for 
judicio  legis  Aguilise  damnum  per-  the  damages  given  by  the  lex  AquUiOf 
sequi  et  capitahs  criminis  eum  reum  and  also  bring  a  capital  charge  against 
facere.  the  murderer. 

Gal  iii  2ia 
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A  crimen  capitate  was  one  which  affected  the  caput  of  the 
condemned.  The  lex  Cornelia  (D.  ix.  2.  23.  9 ;  see  also  Title  18. 
5  of  this  Book)  gave  the  master  the  power  to  bring  a  criminal 
Accusation  against  the  murderer.  The  Code  (iii.  35.  3)  contains 
s.  rescript  of  the  Emperor  Gordian,  stating  it  as  undoubted  law 
that  a  criminal  accusation  did  not  prevent  a  master  also  bringing 
a  private  action  under  the  lex  Aqv/ilia.  The  criTnen  capitale 
could  be  brought  only  in  cases  of  murder,  not  in  cases  of 
homicide. 

12.  Caput  secundum  legis  Aqoi-  12.  The  second  head  of  the    lex 
lisB  in  usu  uon  est.                                 Aquilia  is  not  now  in  use. 

Gal  iii  215;  D.  ix.  2.  27.  4. 

We  learn  from  Gains  (Gai.  iii.  215)  that  the  second  head  of 
the  lex  Aquilia  gave  an  action  for  the  full  value  of  the  injury 
sustained  to  a  stipulator,  whose  claim  was  extinguished  by  an 
adstipulator  releasing  the  debtor  by  acceptilation.  (See  Bk.  iii 
Tit.  29.  1.)  The  stipulator  might  also  have  brought  an  actio 
^mandati  against  the  adstipulator,  if  he  preferred  doing  so ;  but, 
as  we  see  from  Title  16  of  this  Book  (paragr.  1),  proceeding 
under  the  lex  Aquilia  gave  the  plaintiff  the  advantage  of  having 
the  amount  he  recovered  doubled  if  the  defendant  denied  his 
liability.    (Gai.  iii  216.) 

13.  Capite  tertio  de  omni  oetero  13.  The  third  head  provides  for 
•damno  cavetur.  Itaque  si  quis  ser-  every  kind  of  damage ;  and  therefore, 
Yum  vel  earn  quadrupedem,  quse  if  a  slave,  or  a  four-footed  beast  of  those 
pecudum  numero  est,  vulneraverit  reckoned  among  cattle,  is  wounded, 
«ive  earn  quadrupedem,  quae  pecu-  or  a  four-footed  beast  of  those  not 
<dum  numero  non  est,  veluti  canem  reckoned  among  cattle,  as  a  dog  or 
aut  feram  bestiam.  vuhieraverit  aut  wild  beast,  is  wounded,  or  killed,  an 
Occident,  hoc  capite  actio  constitui-  action  may  be  brought  under  the  third 
tur.  In  ceteris  quoque  omnibus  head.  Compensation  may  also  be  ob- 
«nimalibus,  item  in  omnibus  rebus,  tained  under  it  for  all  wrongful  injury 
quBB  anima  carent,  damnum  injuria  to  animals  or  inanimate  things,  and, 
datum  hac  parte  vindicatur.  Si  quid  in  fact,  for  anything  burnt,  broken,  or 
enim  ustum  aut  ruptum  aut  fractum  fractured,  although  the  word  broken 
fuerit,  actio  ex  hoc  capite  constitui-  {ruptwm)  would  have  sufficed  for  all 
tur :  quamquam  potuerit  sola  rupti  these  cases  ;  for  a  thing  is  ruptum 
Appellatio  in  onmes  istas  causas  which  is  in  any  way  spoilt  (corrup/um), 
sufficere :  ruptum  enim  intellegitur  so  that  not  only  Uiings  burnt  or  frac- 
'quoquo  modo  corruptum.  Unde  tured,  but  also  things  cut,  bruised, 
non  solum  usta  aut  fracta,  sed  etiam  spilt,  or  in  any  way  destroyed  or  dete- 
-scissa  et  collisa  et  effiisa  et  quoquo  riorated,  may  be  said  to  be  rupta.  It 
modo  perempta  atque  deteriora  facta  has  also  been  decided,  that  any  one 
hoc  verbo  continentur:  denique  who  mixes  anything  with  the  oil  or 
responsum  est,  si  quis  in  aiienum  wine  of  another,  so  as  to  spoil  the 
vinum  aut  oleum  id  immiserit,  quo  goodness  of  the  wine  or  oil,  is  liable 
naturaUs  bonitas  vini  vel  olei  cor-  under  this  head  of  the  lex  Aquilia. 
rumperetur,  ex  hac  parte  legis  eum 

teneri. 

Gai.  iii  217 ;  D.  ix.  2.  27.  13, 15. 

The  terms  of  this  third  head  of  the  Aquilian  law  are  given  by 
Ulpian  (D.  ix.  2.  27.  5) :  *  Ceterarv/m  rerwrn,  prceter  hominem 
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et  pecudem  occisos,  si  quia  alteri  damnum  faxit,  quod  usserit, 
fregerit,  ruperit  injuria,  quanti  ea  res  erit  in  diebua  triginta 
proximis,  tantuvn  ces  domino  dare  dam,nxi8  esto  \ 

14.  Illud  paJam  est,  sicut  ex  14.  It  is  evident  that,  as  a  person 
primo  capite  ita  demum  qoisque  is  liable  under  the  first  head,  if  by 
teuetur,  si  dolo  aut  culpa  ejus  homo  wilful  injury  or  by  his  fault  he  kills  a 
aut  quadrupes  oocisus  occisave  fu-  slave  or  a  four-footed  beast,  so,  by  this 
erit,  ita  ex  hoc  capite  ex  dolo  aut  head,  a  person  is  liable  for  every  other 
culpa  de  cetero  damno  quemque  damage,  if  there  is  wrongful  injury  or 
teneri  Hoc  tamen  capite  non  fault  in  what  he  does.  But  under  this 
quanti  in  eo  anno,  sed  quanti  in  head,  the  offender  is  bound  to  pay  the 
diebus  triginta  prozimis  res  fuerit,  greatest  value  the  thing  has  possessed, 
obligatur  is,  qui  damnum  dederit.  not  within  the  year  next  preceding, 

but  the  thirty  days  next  preceding. 
Gal  iii.  218 ;  D.  ix.  2.  30.  3. 

15.  Ac  ne  *  plurimi '  quidem  ver-  15.  Even  the  word  plurimi,  Le.  of 
bum  adjicitur;  sed  Sabino  recte  the  greatest  value,  is  not  expressed  in 
placuit,  perinde  habendam  sestima-  this  case.  But  Sabinus  was  rightly  of 
tionem,  ac  si  etiam  hac  parte  opinion,  that  the  estimation  ought  to 
'plurimi*  verbum  adjectum  fuiisset:  be  made  as  if  this  word  was  in  the 
nam  plebem  Bomanam,  qusB  Aquilio  law,  since  it  must  have  been  that  the 
tribuno  rogante  banc  legem  tulit,  plebeians,  who  were  the  authors  of  this 
contentam  fuisse,  quod  prima  parte  law  on  the  motion  of  the  tribune 
eo  verbo  usa  est.  Aquilius,  thought  it  sufficient  to  have 

used  the  word  in  the  first  head  of  the 
law. 

Gal  iii.  218 ;  D.  ix.  2.  29.  8 ;  D.  ix.  2.  1.  1. 

16.  Ceterum  placuit,  ita  demum  16.  But  the  direct  action  under  this 
ex  hac  lege  actionem  esse,  si  quis  law  can  only  be  brought  if  any  one 

S>r8ecipueT  corpore  suo  damnum  de-  has,  with  his  own  body,  done  damage, 

erit.      laeoque  in   eum,   qui  alio  and  consequently  utilea  aciionts  are 

modo  damnum  dederit,  utiles  ac-  given  against   the  person  who  does 

tiones  dari  solent :    veluti  si  quis  damage  in  any  other  way.     For  in- 

hominem  alienum  aut  pecus  ita  in-  stance,  a  utUis  actio  is  given  against 

duserit,  ut  fame  necaretur,  aut  ju-  one  who  shuts  up  a  slave  or  a  beast,  so 

mentum  tam  vehementer  egerit,  ut  as  to  produce  death  by  hunger ;  who 

rumperetur,  aut  pecus  in  tantum  drives  a  beast  so  fast  as  to  seriously 

exagitaverit,  ut  preecipitfiuretur,  aut  injure  it,  or  scares  cattle  so  that  they 

si  quis  alieno  servo  persuaserit,  ut  rush  over  a  precipice,   or  persuades 

in  arborem  ascenderet  vel  in  puteum  another  man's  slave  to  climb  a  tree,  or 

descenderet,  et  is  ascendendo  vel  go  down  into  a  well,  and  the  slave  in 

descendendo  aut  mortuus  fuerit  aut  climbing  or  descending   is  killed  or 

ahqua   parte    corporis    laesus    erit,  maimed.    But  if  any  one  has  flung 

utifis  in  eum  actio  datur.     Sed  si  the  slave  of  another  from  a  bridge  or 

quis  alienum  servum  de  ponte  aut  a  bank  into  a  river,  and  the  slave  is 

ripa  in  flumen  dejecerit  et  is  sufib-  drowned,  then,  as  he  has  actually  flung 

catus    fuerit,    eo,    quod    projecerit  him  down,  there  can  be  no  difficulty 

corpore  suo,  damnum  dedisse  non  in  deciding  that  he  has  caused  the 

difficiliter  intcllegi  poterit  ideoque  damage  with  his  own  body,  and  con- 

ipsa  lege  Aquilia  tenetur.     Sed  si  sequently  he  is  directly  liable  under 

non  corpore  damnum  fuerit  datum  the  lex  Aquilia,    But  if  no  damage 

neque  corpus  liesum  fuerit,  sed  alio  has  been  done  by  the  body  of  the 

modo  damnum  aJicui  contigit,  cum  wrongdoer,  and  the  body  of  the  ob- 

non    sufficit    neque  directa   neque  ject  affected  has  not  been  injured,  but 

utiiis  Aquilia,  placuit  eum,  qui  ob-  damage  has  been  done  to  the  person  or 

noxius    fuerit,    in    factum    actione  thing  in  some  other  way,  then,  since 

teneri:  veluti  si  quis,  misericordia  Wi^ actio  directa  Bxidiihe actio utilit 
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ductus,  aUenmn  servum  compeditum    both  inapplicable,  it  has  been  decided 
solvent,  at  fugeret.  that  an  actio  in  factum  shall  lie  against 

the  wrongdoer;  for  instance,  if  any 
one  throngh  compassion  has  loosed 
the  fetters  of  a  slave,  to  enable  him  to 
escape. 

Gai.  iii.  219    D.  ix.  2.  33. 1 ;  D.  iv.  3.  7.  7. 

If  the  injury  was  done, to  use  the  language  of  the  hirists,  corpore 
corpori,  that  is,  with  direct  bodily  force  to  the  body  of  a  slave  or 
beast,  the  actio  (legis)  AquilicB  had  place.  If  it  was  done  corpori, 
but  indirectly  and  not  corpore,  the  actio  utilia  Aqv/ilice  had  place. 
If  it  was  done  neither  to  the  body,  nor  yet  with  direct  bodily  force, 
the  actio  must  be  brought  in  factum,  that  is  on  the  particular 
circumstances  of  the  case. 

Si  quis  prcecipue.  Buschke  suggests  that  prcecipue  has  crept 
into  the  text  from  the  gloss  of  a  commentator  who  meant  to 
juggest  that  the  injury  might  be  done  with  an  instrument  held  in 
the  hand,  and  so  forming  part  of  the  body,  of  the  wrongdoer. 

The  directa  actio  Aquilice  could  only  be  brought  by  the  owner ; 
the  utilia  might  be  brought  by  the  passessor,  usufructuary,  and 
others  having  an  interest  less  than  that  of  ownership.  (D.  ix.  2. 
11.  6,  10.) 

As  the  action  under  the  lex  Aquilia  was  penal,  if  the  damage 
was  caused  by  more  persons  than  one,  the  whole  sum  could  be 
recovered  separately  against  each  offender.     (D.  ix.  2.  11.  2.) 

If  the  defendant  denied  his  liability,  the  penalty  under  the  lex 
Aquilia  was  doubled,  adversus  inficiantem  in  duplwm  actio  eat. 
(D.  ix.  2.  2.  1.)  ' 

It  might  very  often  happen  that  the  person  injured  could  also 
bring  an  action  arising  from  a  contract  against  the  doer  of  the 
injury,  as,  for  instance,  an  actio  pro  socio,  mandati,  depoaiti,  if  the 
person  who  did  the  injury  was  a  partner,  a  mandatary,  or  deposi- 
tary of  the  person  to  whom  the  injury  was  done.  In  such  a  case  \\^ 
could  either  bring  an  action  on  the  contract,  or  proceed  under  the 
lex  Aquilia.  He  could  not  do  both ;  but  if  he  brought  the  action 
on  the  contract,  and  then  found  that  if  he  had  proceeded  under  the 
lex  Aquilia  he  would  have  recovered  a  larger  sum,  he  was  allowed 
to  bring  an  action  under  the  lex  Aquilia  to  recover  the  surplus. 
(D.  ix.  2.  7.  8 ;  D.  xUv.  7.  34.  2.) 

The  subject  of  da/mnv/m  is  hardly  noticed  in  the  Institutes, 
except  in  connection  with  the  lex  Aquilia.  (See  Bk.  iii.  Tit.  18.  2.) 
By  damnum  is  meant  the  diminution  or  deterioration  of  a  man  s 
property,  and  it  is  treated  of  in  the  Digest  according  as  it  is  /ac- 
tum, that  is  already  done,  or  infectutn,  that  is  apprehended,  as  if 
an  adjoining  house  seemed  likely  to  fall.  (D.  xxxix.  2.)  DaTnnvm, 
factum^,  more  usually  termed  simply  da/mnv/m,  might  arise  from  a 
mere  accident,  or  from  the  free  will  of  another.  If  it  arose  in  the 
latter  way,  it  might  have  arisen  in  the  exercise  of  a  right  enjoyed 
by  the  person  causing  it,  and  then  no  reparation  had  to  be  made  for 

s  E 
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causing  it,  Tion  videtur  vim  fdcere  qui  jv/re  «tM)  utitv/r  (D.  1.  17. 
155);  or  it  might  have  been  done  wrongfully,  damnum  injuria 
datum,  and  then  the  person  injured  was  entitled  to  compensation 
according  to  the  rates  provided  by  the  lex  Aquilia,  if  the  damage 
came  witiiih  the  scope  of  the  law ;  if  it  did  not,  then  an  a,ctio  vn 
factwm  was  given  (D.  ix.  2.  33. 1),  and  compensation  was  made  at 
rates  differing  according  to  the  degree  of  wrong.  If  there  had 
been  dolus  or  culpa  lata,  the  compensation  was  regulated  by  the 
value  peculiar  to  the  person  injured :  if  the  degree  of  culpa  had 
been  less,  the  common  value  was  the  measure  of  the  compensa- 
tion. In  cases  of  damnv/m  infectum,  the  owner  of  the  property 
threatened  could  call  on  the  owner  of  the  property  from  which 
danger  was  apprehended  to  give  security  against  any  loss  which 
might  thus  arise.  (D.  xxxix.  2.  7.  pr.) 


Tit.  IV.    DE  INJURnS. 

Generalitor  injuria  dicitur  omne,  Injuria,  in  its  general  sense,  signi- 

quod  non  jure  fit:  speciaJiter  alias  fies  every  action  contrary  to  law:  in  a 

contumelia,    qu£B    a    contemnendo  special  sense,  it  means,  sometimes,  the 

dicta  est,  quam  Qxaeci  vfipiv  appel-  same  as  contumelia  (insult),  which  ia 

lant,     alias    culpa,    quam     Grseci  derived  from  contemnere,  and  is  in 

MKrjfia  dicunt,  sicut  in  lege  Aquilia  Greek  v0pis ;  sometimes  the  same  as 

damnum    injuria    aooipitur,    alias  culpa  (fault!  in  Greek  dSiKrjfia,  as  in 

iniquitas  et  injustitia,  quam  Grsoi  the  ^o^^^umo,  which  speaks  of  damage 

d^iKiav  vocant.     Gum  enim  preetor  done  injuria;    sometimes  it  has  the 

vel  judex  non  jure    contra    quem  sense  of  iniquity,  injustice,  or  in  Greek 

pronuntiat,  injuriam  acoepisse  di-  ddiKia  ;  for  a  person  against  whom  the 

citur.  praetor  or  judge  pronounces  an  unjust 

sentence  is  said  to  have  received  an 

injuria, 

D.  xlviL  10.  1.  pr. 

Injwria,  then,  is  used  in  three  special  senses — 1,  a  wrongful 
act,  an  act  done  nullo  jure ;  2,  the  fault  committed  by  a  judge 
who  gives  jud^ent  not  according  \Kyju8 ;  3,  an  outrage  or  afBx)nt 
It  is  of  inju/na  in  this  last  sense  thaii  the  present  tide  treats. 

1.  Injuria     autem    committitur  L  An  injury  is  committed  not  only 

non  solum,  cum  quis  pugno  puta  when  any  one  is  wounded  or  beaten,  as, 

aut  fustibus  osbsus  vel  etiam  verber-  for  example,  with  the  fist  or  a  club,  but 

atus  erit,  sed  etiam  si  cui  convioium  also  when  public  insult  is  offered  to  any 

factum  fuerit,  sive  cujus  bona  quasi  one ;  as  when  possession  is  taken  of 

debitoris  possessa  fuerint  ab  eo,  qui  the  goods  of  any  one  on  the  pretence 

intellegebat  nihil  eum  sibi  debere,  that  he  is  a  debtor  to  the  wrongdoer, 

vel  si  quis  ad   infamiam    alicujus  who  knows  he  has  no  claim  on  him ; 

libellum  aut  carmen  scripserit,  com-  or  when  any  one  has  written,  com- 

posuerit,  ediderit  dolove  malo  fecerit,  ,  posed,  and  published  a  book  or  defa- 

quo  quid   eorum  fierct,    sive    quis  inatory  verses  against  another,  or  has 

matremfamilias    aut    prsetextatum  maliciously  contrived  that  any  such 

prsetcxtatamve    adsectatus     fuerit,  thing  sliould  bo  done ;  or  when  any  one 

sive  cujus  pudicitia  attentata  esse  has  followed  after  an  honest  woman,  or 

dicetur :   et  denique  aliis  pluribus  a  young  boy  or  girl,  or  has  attempted 
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modis  admitii  injuziam  manifestom    the  chastity  of  any  one ;  and,  in  short, 
est.  it  is  manifest  that  in  many  other  ways 

injury  is  committed. 

Gai.  iiL  220. 

Gonvicium.  Ulpian  gives  (D.  xlvii.  10.  15.  4)  the  following 
derivation  of  the  word :  *  Uonvicium  autem  dicitwr  vel  a  concita- 
Hone  vel  a  conventu,  hoc  eat  a  collatione  vocv/m ;  quum  enim  in 
unv/m  complurea  voces  conferuntwr^conviciv/m,  appellatur,  quasi 
convocivmiy  any  proceeding  which  publicly  infiults  or  annoys  an- 
other, as  gathering  a  crowd  round  a  man's  house,  or  shouting  out 
scandal  respecting  another  to  a  mob. 

MatremfamiHaSy  Le.  every  married  woman  of  honest  character. 

Prcetextatv/m,  -am,  i.e.  still  wearing  the  prcetexta,  which  was 
put  off  at  the  age  of  puberty. 

Adsectatua/uerit.  Ulpian  says  (D.  xlvii.  10.  15.  22),  'Ad- 
aectatur  qui  tacitua  frequenter  aeqtuitur,  daaiduaenivafrequentia 
quasi  prcebet  nonnulla/m  infarmarri  \ 

Pudicitia  attentata,  Paul  says  (D.  xlvii.  10. 10),  *  Attentat 
pudicitia  dicitwr  cvrni  id  agitv/r,  ut  ex  pudico  impudicua  fiat  \ 

2.  Fatitur  autem  qnis  injuriam  2.  A  man  may  receive  an  injury, 

non  solum  per  semet  ipsum,  sed  not  only  in  his  own  person,  hut  in  that 
etiam  per  liberos  suos,  quos  in  po-  of  his  children  in  his  power,  and  also 
testate  habet:  item  per  uxorem  in  that  of  his  wife,  according  to  the 
Buam,  id  enim  ma^  prsBvaluit.  opinion  that  has  prevailed.  If,  there- 
Itaque  si  filise  aUcujus,  qusa  Titio  fore,  you  injure  a  daughter  in  the 
nupta  est,  injuriam  feceris,  non  power  of  her  father,  and  married  to 
solum  filias  nomine  tecum  injuriarum  Titius,  the  action  for  the  injury  may  be 
agi  potest,  sed  etiam  patris  quoque  brought,  not  only  in  the  name  of  the 
et  mariti  nomine.  Contra  autem,  daughter  herself,  but  also  in  that  of 
si  viro  injuria  facta  sit,  uxor  in-  the  father  and  in  that  of  the  husband, 
juriarum  agere  non  potest :  defendi  But,  if  a  husband  has  sustained  an  in- 
enim  uxores  a  viris,  non  viros  ab  jury,  the  wife  cannot  bring  the  cictio 
uxoribus  aequum  est.  Sed  et  socer  injuriarum^  for  the  husband  is  rightly 
nurus  nomine,  cujus  vir  in  potestate  the  protector  of  the  wife,  not  the  wife 
est,  injuriarum  agere  potest.  of  the  husband.    But  the  father-in-law 

may  also  bring  this  action  in  the  name 
of  his  daughter-in-law,  if  her  husband 
is  in  his  power. 

Gai.  iii.  221 ;  D.  xlvii.  10.  2 ;  D.  xlvii  10.  1.  a 

Each  person  injured  could  bring  an  action.  Take,  for  instance, 
the  case  of  a  married  woman.  She,  her  husband,  her  own  father, 
and  her  husband's,  have  each  an  action,  supposing  both  she  and  her 
husband  are  in  potestate.  But  a  person  in  potestate y  though  he 
had  an  action,  could  not  bring  it  himself,  except  in  certain  cases, 
as  in  the  absence  of  the  i)atcrfamilias.  The  paterfamilias  would 
bring  the  action,  and  could  sue  either  in  his  son's  name  or  his  own. 
The  amount  recovered  in  the  respective  actions  diflered  according 
to  the  dignity  of  the  person  bringing  it.  It  might  happen,  for 
inHtiinc(3,  that  the  sou  was  of  higlior  rank  than  the  father.  Cum 
utrique  tarn,  fiUo  quain  patri  adffiiisita  actio  sit,  non  eadem  uti- 
que  faciewla  itstimatio  est :  cum  possit  propter filii  dignitatefn 

E  £  2 
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major  ipsi  qua/m  paVri  injwria  facta  esse.  (D.  xlviL  10.  30, 31.) 
Although  the  wife  was  in  power  of  the  father,  yet  her  husband 
could  always  bring  an  action  for  injury  done  to  her,  grounded  on 
his  natural  duty  to  protect  her. 


3.  Servis  antem  ipsis  quidem 
nulla  injuria  fieri  intellegitur,  sed 
domino  per  eos  fieri  yidetnr:  non 
iamen  iisdem  modis,  qnibos  etiam 
per  liberos  et  nxores,  sed  ita  cum 
quid  atrocios  commissnm  fnerit  et 
quod  aperte  ad  contumeliam  domini 
respicit :  veluti  si  quis  alienum  ser- 
vum  verberaverit,  et  in  hunc  casum 
actio  proponitur.  At  si  quis  servo 
convicium  fecerit  vel  pugno  eum 
percusserit,  nulla  in  eum  actio  do- 
mino oompetit 


3.  An  injury  cannot,  properly 
speaking,  be  done  to  a  slave,  but  it  is 
the  ma^r  who,  through  tJie  slave, 
is  considered  to  be  injured :  not,  how- 
ever, in  the  same  way  as  through  a 
child  or  wife,  but  only  when  the  act 
is  of  a  character  grave  enough  to  make 
it  a  manifest  insult  to  the  master,  as 
if  a  person  has  flogged  the  slave  of 
another,  in  which  case  this  action  is 
given  against  him.  But  a  master  can> 
not  bring  an  action  against  a  person 
who  has  publicly  insulted  his  slave,  or 
struck  him  with  his  fist 


GAi.iiL222. 

Under  the  civil  law  the  master  could  not  bring  an  action  for 
injury  done  to  his  slave,  unless  the  injury  was  done  with  intent  to 
hurt  or  annoy  the  master.  But  the  praetor  gave  an  action  pleno 
jv/rCy  i.e.  which  could  be  brought  as  a  matter  of  right,  if  the  slave 
was  beaten  or  tortured  without  the  master  s  orders,  and  an  action 
cognita  cav^a,  Le.  allowed  if  the  circumstances  of  the  case  seemed, 
on  inquiry,  to  furnish  good  ground  for  it,  if  the  injury  had  been 
slighter.  (D.  xlvii.  10.  15.  34.)  Regard  was  had,  in  making  this 
inquiry,  and  in  estimating  the  amount  of  damage,  to  the  class  of 
slaves  to  which  the  slave  belonged.  (See  paragr.  7.)  The  slave 
himself  could  in  no  case  bring  an  action  for  injury  sustained  by 
him. 

4.  Si    communi     servo    injuria  4.  If. an  injury  has  been  done  to  a 

fa<3ta  sit,  sequum  est,  non  pro  ea    slave  held  in  common,  equity  demands 


parte,  qua  dominus  quisque  est,  aesti- 
mationem  injurise  fieri,  sed  ex  domi- 
norum  persona,  quia  ipsis  fit  injuria. 


that  it  shall  be  estimated  not  accord- 
ing to  their  respective  shares  in  him, 
but  according  to  their  respective  posi- 
tion, for  it  is  the  masters  who  are 
injured. 


If  the  co-proprietors  brought  the  action  for  injury  done,  or 
intended  to  oe  done,  to  them  through  their  slave,  then,  as  it  is 
said  in  the  text,  it  made  no  difference  what  was  the  amount  of 
their  interest  in  the  slave.  Each  had  equally  had  an  insult  offered 
him.  But  the  co-proprietors  might  bring  a  praetorian  action  for 
harm  done  to  the  slave,  when  no  insult  or  hurt  was  intended  to 
them  ;  but  the  only  question  was,  how  much  was  the  slave  damaged 
and  made  unfit  for  work  ?  and  then  the  amount  recovered  was 
divided  between  them,  proportionately  to  their  respective  interests 
in  the  slave.     (See  note  on  last  paragr.,  and  D.  xlvii.  10.  16.) 

6.  Quodsi  ususfructus  in    servo  5.  If  Titius  has  the  usufruct,  and 

Titii    est,    proprietas    Msvii    est,     Msvius  the  property,  in  a  slave,  the 
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mapfis    Mffivio    injuria    fieri  *  Intel-    injury  is  considered  to  be  done  rather 
legitur.  to  Micvius  than  to  Titius. 

D.  xlviL  10.  15.  47. 

It  might,  however,  happen  that  it  could  be  shown  that  the 
intention  was  to  injure  and  insult  the  usufructuary  more  than  the 
proprietor.     (D.  xlvii.  10.  15.  48.) 

6.  Sed  si  libero,  qui  tibi  bona  6.  If  the  injury  has  been  done  to 
fide  servit,  injuria  facta  sit,  nulla  a  freeman,  who  serves  you  bona  fide  as 
tibi  actio  dabitur,  sed  suo  nomine  is  a  slave,  you  have  no  action,  but  he  can 
cxperiri  potent :  nisi  in  contumeliam  bring  an  action  in  his  own  name,  unless 
tuam  pulsatus  sit,  tunc  enim  com-  he  has  been  injured  merely  to  insult 
petit  et  tibi  injuriarum  actio.  Idem  you,  for,  in  that  case,  you  also  may 
ergo  est  et  in  servo  alieno  bona  fide  bring  the  actio  injuriarum.  So,  too, 
tibi  serviente,  ut  totiens  admittatur  with  regard  to  a  slave  of  another  who 
injuriarum  actio,  ^uotiens  in  tuam  serves  you  6o7ia,^(26,  you  may  bringthis 
contumeliam  injuria  el  facta  sit.  action  whenever  the  slave  is  injured 

for  the  purpose  of  insulting  you. 

D.  xlviL  10.  15.  48. 

7.  Poena  autem  injuriarum  ex  7.  The  penaltv  for  injuries  under 
lege  duodccim  tabularum  propter  the  law  of  the  Twelve  Tables  was  a 
membrum  quidem  ruptum  taUo  limb  for  a  limb,  but  if  only  a  bone 
crat:  propter  os  vero  fractum  was  fractured,  peoimiary  compensa- 
nummsuieD  poense  erant  constitutes  tion  was  exacted  proporSonate  to  the 
quasi  in  magna  veterum  paupertate.  great  poverty  of  the  times.  After- 
Sed  postea  prsetores  permittebant  wards  the  prmtor  permitted  the  in- 
ipsis,  qui  injuriam  passi  simt,  earn  jured  parties  themselves  to  estimate 
sestimare,  ut  judex  vel  tanti  con-  the  injury,  so  that  the  judge  should 
demnet,  quanti  injuriam  passus  condemn  the  defendants  to  pay  the 
fcstimavcrit,  vel  minoris,  prout  ei  sum  estimated,  or  less,  as  he  might 
visum  fuerit.  Sed  pcena  quidem  think  proper.  The  penalty  for  mjury 
iniurioe,  quse  ex  lege  duodecim  appointed  by  the  Twelve  Tables  has 
tabularum  introducta  est,  in  desue-  fallen  into  desuetude,  but  that  intro- 
tudinem  abiit:  quam  autem  prae-  duced  by  the  prcetors,  and  termed 
tores  introduxerunt,  quae  etiam  honorary,  is  adopted  in  the  adminis- 
honoraria  appellatur,  in  judiciis  tration  of  justice.  For  according  to 
frequentatur.  Nam  secundum  gra-  the  rank  and  character  of  the  person 
dum  dignitatis  viteeque  honestatem  injured,  the  estimate  is  greater  or  less ; 
crescit  aut  minuitur  sestimatio  in-  and  a  similar  gradation  is  observed, 
juriH> :  qui  gradus  condemnationis  not  improperly,  even  with  regard  to  a 
et  in  servili  persona  non  immerito  slave,  one  amount  being  payable  in  the 
servatur,  ut  aliud  in  servo  actore,  case  of  a  slave  who  is  a  steward,  a 
ahud  in  medii  actus  homine,  aliud  second  in  that  of  a  slave  holding  an 
in  vihssimo  vel  compedito  consti-  office  of  an  intermediate  class,  and  a 
tuatur.  third  in  that  of  one  of  the  lowest  rank, 

or  one  condenmed  to  wear  fetters. 

Gai.  iii.  223,  224 ;  D.  xlviL  10.  15.  44. 

The  greater  part  of  the  edict  of  the  prsetor  on  this  subject  is 
given  by  Ulpian  in  ditferent  parts  of  the  extracts  from  his  writings. 
(See  D.  xlvu.  10.  15.) 

8.  Sed  et  lex  Cornelia  de  injuriis  8.  The  lex  Cornelia  also  speaks  of 

loquitur  et  injuriarum  actionem  in-  injuries,  and  introduced  an  actio  in- 

troduxit.      Quaj   competit    ob    cam  juriarum  which  may  be  brought  when 

rem,   quod    se   pulsatum   quis  ver-  any  one  alleges  that  he  has  been  struck 

beratumve   domumve  suskm  vi  in-  or  beaten,  or  that  his  house  has  been 


422  UB.  IV.    TIT.  IV. 

troitam  esse  dicat.  Domam  antem  broken  irrto.  And  the  term  'house* 
accipimus,  sive  in  propria  domo  quis  applies  whether  a  man  lives  in  his  own 
habitat  sive  in  conducta  vel  gratis  house  or  in  a  hired  one,  or  in  one  he 
sive  hospitio  receptus  sit.  has  without  payment,  or  if  he  has  been 

received  as  a  guest. 

D.  xlvii.  10.  6.  pr.  and  2. 

The  lex  Cornelia  de  sica/riia  (see  Tit.  18.  5),  though  chiefly 
directed  against  murderers,  also  contained  provisions  against  other 
deeds  of  violence.  Lex  itaque  Cornelia  ex  trihua  cavMa  dedit 
actionem :  quod  quis  puUatua  verberatusve  domusve  ejus  vi  in- 
troita  sit  (D.  xlvii.  10.  5.  pr.)  A  civil,  as  well  as  a  criminal, 
action  could  be  brought  under  the  lex  Cornelia.  (D.  xlvii  10. 
87.  1.) 

9.  Atrox  injuria  sestimatur  vel  9.  An  injury  is  said  to  be  of  a  grave 
ex  facto,  veluti  si  quis  ab  aliquo  character,  either  from  the  nature  of 
vnlneratus  fuerit  vel  fustibus  csesus :  the  act,  as  if  any  one  is  wounded  or 
vel  ex  loco,  veluti  si  cui  in  theatro  beaten  with  clubs  by  another ;  or  from 
vel  in  foro  vel  in  conspectu  prsetoris  the  nature  of  the  place,  as  when  an 
injuria  facta  sit:  vel  ex  persona,  injury  is  done  in  a  theatre,  a  forum, 
veluti  si  ma^stratus  injuriam  passus  or  in  the  presence  of  the  prsetor ; 
fuerit,  vel  si  senatori  ab  hmnili  in-  or-  from  the  quaUty  of  the  person,  as 
juria  facta,  sit,  aut  parenti  patrono-  when  it  is  a  magistrate  that  has  re- 
que  fiat  a  Uberis  vel  libertis ;  ahter  ceived  the  injury,  or  a  senator  has 
enim  senatoris  et  parentis  patroni-  sustained  it  at  the  hands  of  a  per- 
que,  aUter  extranei  et  humilis  per-  son  of  low  condition,  or  an  ascendant 
sona)  injuria  eestimatur.  Nonnum-  or  patron  at  the  hands  of  a  child  or 
quam  et  locus  vulneris  atrocem  freedman.  For  the  injury  done  to  a 
injuriam  facit,  veluti  si  in  oculo  quis  senator,  an  ascendant,  or  a  patron  is 
percussus  sit.  Parvi  autem  refert,  estimated  dififerentlv  from  an  injury 
utrum  patrifamilias  an  filiofamilias  done  to  a  person  of  low  condition  or 
talis  injuria  facta  sit:  nam  et  haec  to  a  stranger.  Sometimes  it  is  the 
atrox  sestimabitur.  part  of  the  body  injured  that  gives 

the  character  of  gravity  to  the  injury, 
as  if  any  one  had  been  struck  in  the 
eye.  Nor  does  it  make  any  difference 
.  whether  such  an  injury  has  been  done 
to  a  paterfamilias  or  a  filiusfamilUui^ 
for  in  the  latter  case  also  it  is  con- 
sidered of  a  grave  character. 

Gat.  iii.  225 ;  D.  xlvii.  10.  7.  8  ;  D.  xlviL  10.  8,  9.  1,  2. 

If  the  injury  was  atrox,  a  freedman  might  bring  an  action 
against  his  patron,  and  the  emancipated  son  against  his  father, 
but  not  otherwise.  (D.  xlvii.  10.  7.  %  3.)  And  the  praetor  him- 
self, in  cases  of  atrox  injuria,  when  he  gave  the  formula  to  the 
judge,  fixed  the  maximum  of  the  condemnation,  and  the  judge 
would  not,  as  a  rule,  condemn  the  defendant  in  a  less  sum.  (Gal 
iii.  224.) 

10.  In  simama  sciendum  est,  de  10.  Lastly,  it  must  be  observed, 
omni  injuria  eum,  qui  passus  est,  that  in  every  case  of  injury  he  who 
posse  vel  criminaUter  agere  vel  has  received  it  may  bring  either  a 
civilitcr.  Et  si  quidem  civiliter  criminal  or  a  civil  action.  In  the  lat- 
agatur,  SBstimatione  facta  secundum  ter,  it  is  a  sum  estimated  as  we  have 
quod  dictum  est,  poena  imponitur.  said  that  constitutes  the  penalty;  in 
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Sin  anicm  criminaliter,  ofRcio  judids  the  former,  the  judge,  in  the  exercise 

cxiniordiiiaria  pcBna  reo  irrogatnr  :  of  his  duty,  inflicts  on  the  offender  an 

hoc     videlicet    observando,     quod  extraordinary  punishment.    We  must, 

Zononiana    constitutio    introduxit,  however,  remark,  that  a  constitution 

ut  viri  illustres  quique  supra  eos  of  Zeno  permits  men  of  the  rajik  of 

sunt,  et  per  procuratores   possint  illtuttriSy  or  of  any  higher  rank,  to 

actionem  injuriarum  criminaliter  vel  bring  or  defend  by  a  procurator  the 

persequi    vel    suscipere    secundum  actio  injuriarum  if  brought  criminally, 

ejus  tenorem,  qui  ex  ipsa  manifestius  as  may  be  seen  more  clearly  by  reading 

apparet.  the  constitution  itself. 

D.  xlvii  10.6;  0.  ix.  35.  U. 

It  was  only  as  a  very  peculiar  exception  that  criminal  actions 
could,  like  private  actions,  be  brought  or  defended  through  a 
procurator. 

The  viri  illustres  constituted  the  highest  rank  of  the  imperial 
officials — such  as  the  prsBtorian  and  urban  prefects,  the  masters  of 
the  horse,  and  the  seven  ministers  of  the  palace.     (Qibbon,  ch.  17.) 

11.  Non  solum  autem  is  injuri-  11.  Not  only  is  he  liable  to  the 
arum  tenetur,  qui  fecit  injuriam,  hoc  ctctio  injuriarum  who  has  inflicted  the 
est  qui  percussit :  verum  IQe  quoque  injury,  as,  for  instance,  the  person 
continebitur,  qui  dolo  fecit  vel  qui  who  has  struck  the  blow  ;  but  he  also 
curavit,  ut  cui  mala  pugno  percu-  who  has  maliciously  caused  or  con- 
teretur.  trived  that  any  one  should  be  struck 

in  the  face  with  the  fist 

D.  xlvii.  10.  IL  pr. 

12.  Haec    actio     dissimulatione  12.  This  action  is  extinguished  by 
aboletur :  et  idoo,  si  quis  injuriam    a  person  acting  as  if  he  had  not  re- 
dereli^uerit,  hoc  est  statim  passus    ceived  an  injury;  and,    therefore,   a 
ad  animum  suum  non  revocaverit,    person  who  has  taken  no  account  of 
postea  ex  pfBuitcntia  rcmissam  in-    the  injury,  that  is,  who  inamediately 
juriam  non  poterit  recolere.                   on  receiving  it  has  shown  no  resent- 
ment at  it,  cannot  afterwards  change 
hjs  mind  and  resuscitate  the  injury  he 
has  allowed  to  rest. 

D.  xlvii.  10. 11.  L 

If  the  person  injured,  though  expressing  indignation  at  the 
time,  did  not  take  any  steps  towards  enforcing  reparation  within 
a  year,  the  action  was  extinct.  (D.  xlvii.  10.  17.  6  ;  C.  ix.  35.  5.) 
The  action  was  personal  to  the  person  injured,  and  could  not  be 
transmitted  to  his  heirs,  unless  before  his  death  the  action  had 
already  proceeded  as  far  as  the  litis  contestatio,  (D.  xlvii.  10. 
13.  pr.) 


Tit.  V.    DE  OBLIGATIONIBUS,  QUM  QUASI  EX 

DELICTO  NASCUNTUR. 

Si  judex  litem  suam  fecerit,  non  If  a  judge  makes  a  cause  his  own, 

proprie  ex  maleficio  obligatus  vide-  he  does  not,  properly  speaking,  seem 

tur.     Sed  quia  neque  ex  contractu  to    be   bound  ex   maleficio:    but    as 

obligatus  est  et  ntique  peccasse  ali-  he  is  not  bound  ex  contractu,  and  as 
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2uid  intellegitnr,  licet  per  impm-  he  has,  nevertheless,  done  a  wrongs 
entiam :  ideo  videtnr  quasi  ex  although  perhaps  only  from  ignorance, 
maleiicio  teneri,  et  in  quantum  de  he  seems  to  he  bound  as  it  were  ex 
ea  re  sequum  religioni  judicantis  mcUeficio,  and  will  be  condemned  to 
▼idebitur,  poanam  Bustinebit.  the  amount  which  seems  equitable  to 

the  conscience  of  the  judge. 

D.  1.  13.  6. 

The  Roman  law  characterised  rather  arbitrarily  certain  wrong- 
ful acts  as  delicts,  and  then,  as  there  were  many  other  wrongful 
acts  which  bound  the  wrongdoer  to  make  reparation,  and  as  it 
could  not  be  said  that  the  wrongdoer  was  bound  ex  delicto,  he  was 
said  to  be  bound  quasi  ex  delicto,  Le.  there  was  an  evident  analogy 
between  the  mode  in  which  the  obligation  arose  from  other  kinds  of 
wrongdoing  and  that  in  which  it  arose  from  the  kinds  of  wrong- 
doing technically  called  delicta  The  principle  was  exactly  the 
same,  but  the  particular  act  did  not  happen  to  be  among  those 
technically  termed  delicts.  The  first  instance  given  is  that  of  a 
judge  qui  litem  aturnifecerit,  that  is,  who,  through  favour,  corrup- 
tion, or  fear  (D.  v.  1.  15.  1),  or  even  ignorance  of  law  (licet  per 
imprtidentiam),  gives  a  manifestly  wrong  sentence,  and  who  thus 
maKes  the  lis  or  suit  to  be  sua,  that  is,  affect  himself  by  render- 
ing him  responsible  for  the  sentence.  Gains  gives  an  example  in 
the  case  of  a  judge  condemning  a  defendant  in  a  sum  different  from 
that  fixed  in  the  formula.     (UAI.  iv.  52.) 

The  defendant  might,  if  he  pleased,  instead  of  bringing  an 
action  against  the  judge,  appeal  from  his  decision  (see  Tit  17.  pr. 
note) ;  and  in  some  cases,  as  when  the  judge  had  violated  public 
law,  or  been  corrupted,  he  mi^t  treat  the  decision  as  null,  and 
commence  the  action  afresh  (£).  xlix.  1.  19);  but  his  adversary 
might  be  insolvent,  or  his  indignation,  or  many  other  reasons, 
might  make  him  prefer  suing  the  judge. 

Ducaurroy  points  out  that  the  distinction  made  between  the 
seemingly  parallel  cases  of  an  ignorant  physician  and  an  ignorant 
judge,  the  fault  of  the  former  being  punished  under  the  lex  Aquilia, 
the  latter  being  bound  quam  delicto y  arises  from  the  injury  of 
the  physician  being  done  to  the  body.  The  severity  of  the  penalty 
against  a  judge  who  was  merely  ignorant  of  the  law,  is  owing  pro- 
bably to  the  great  checks  against  ignorance  which  the  Judge 
possessed,  if  he  pleased  to  avail  himself  of  them,  in  the  advice  of  the 
*  prudentes,*  whose  business  it  was  to  assist  him,  and  in  the  possi- 
bility of  having  recourse  to  the  magistrate  who  had  given  the 
action  to  him. 


V  1.  Item  is,  ex  cujus  coonaculo  vel 
proprio  ipsius  vel  conducto  vel  in 
quo  gratis  habitabat,  dejectum  ef- 
rasumve  aliquid  est,  ita  ut  alicui 
noceretur,  quasi  ex  maleficio  obli- 
gatus  intellegitur :  ideo  autem  non 
proprie  ex  maleficio  obligatus  intel- 
legitur, quia  plemmque  ob  alterius 


1.  So,  too,  he  who  occupies,  whether 
as  proprietor,  hirer,  or  gratuitously,  an 
apartment,  from  which  anything  has 
been  thrown  or  poured  down,  whidi  has 
done  damage  k>  another,  is  said  to  be 
bound  quasi  ex  malefi^^Wj  for  he  is  not 
exactly  bound  ex  maleficio^  as  it  is  gene- 
rally by  the  fault  of  another,  a  uave. 
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cnlpam  tenetnr  ant  send  ant  liberi.  for  inRtance,   or  a  child,  that  he  is 

Cui  siniilis  est  is,  qui  ea  parte,  qua  1)ound.     It  is  the  same  with  regard  to 

vulgo  iter  fieri  solet,  id  positum  ant  a  person  who,  where  there  is  a  public 

suspensnm  habet,  qnod   potest,  si  way,  keeps  something  placed  or  sus- 

ceciderit,  alicni  nocere :    quo  casu  pended,  which  may,  if  it  fall,  hurt  any 

poena  decem  anreomm   constituta  one ;  in  this  case,  a  penalty  has  been 

est.     De  eo  vero,  qnod  dejeotum  fixed  of  ten  awreL    With  respect  to 

efiusumve  est,  dupli  quanti  damnum  things  thrown  or  ponred    down,  an 

datum  sit,  constituta  est  actio.    Ob  action  is  given  for  double  the  amount 

hominem    vero    liberum    occisnm  of  the  damage  done ;  and  if  a  freeman 

quinquaginta  aureorum  poena  con-  has  been  killed,  there  is  a  penalty  of 

stituitur :  si  vero  vivot  nocitumqne  fifty  aurei.    If  he  is  not  killed,  but 

ei  esse  dicetur,  quantum  ob  cam  only  hurt,  the  action  is  given  for  the 

rem  sequum  judici    videtur,    actio  amount   which    the    judge    considers 

datur  :  judex  enim  computare  debet  equitable  under  the  circumstances ;  ihe 

mercedesmedicisprsestitasceteraque  judge  ought  to  take  into  account  the 

impendia,  quae    in  curatione  facta  fees  paid  to  the  physician,  and  all  the 

sunt,    prseterea    operarum,    quibus  other  expenses  of  tiie  man's  illness,  as 

caruit  aut  caritums  est  ob  id,  quod  well  as  the  employment  which  he  has 

inutilis  factus  est  lost,  or  wiU  lose,  by  being  incapaci- 
tated. 

D.  xliv.  7.  5.  5 ;  D.  ix.  3.  5.  6  ;  D.  ix  3.  1.  pr. ;  D.  ix.  3.  7. 

The  edict  of  the  prastor,  in  the  cases  referred  to  in  the  text,  is 
given,  D.  ix.  3.  1.  pr. ;  and  D.  ix.  3.  5.  6. 

The  action  given  in  each  case  was  popularis  (D.  ix.  8.  5.  13), 
that  is,  any  one  might  bring  it,  but  in  tne  case  of  a  freeman  being 
killed,  his  heirs  or  relations,  if  they  brought  an  action,  were  pre- 
ferred to  strangers.     (D.  ix.  3.  5.  5.) 

2.  Si    filiusfamilias    seorsum    a  2.  If  a  fiUuafamilias  lives   apart 

patrc  habitaverit  et  quid  ex  coenaculo  from  his  father,  and  from  a  room  in 

ejus  dejeotum   efiusumve  sit,   sive  his  house  anything  is  thrown  or  poured 

quid  positum    suspensumve    habu-  down,  or  anything  is  placed  or  sus- 

erit,  cujus  casus  periculosus  est :  Ju-  pended,  the  fall  of  which  would  be 

liano  placuit,  in  patrem  nullam  esse  dangerous,     Julian    thinks    that    no 

actionem,  sed  cum  ipso  filio  agen-  action  could  be  brought  against  the 

dum.     Quod  et  in  filiofamilias  judice  father,  but  only  against  the  son.     The 

observandum  est,  qui  litem  suam  same  rule  should  hold  good  with  re- 

fecerit.  spect  to  a  filiuafa/mUias  who,  being  a 

judge,  has  made  a  cause  his  own. 

D.  xliv.  7.  6.  5 ;  D.  v.  1.  15.  pr. 

The  filhisfamilias  could  be  sued  himself  for  delicts,  but  the 
father  was  not  obliged  to  repair  the  injury  done  even  to  the  extent 
of  the  son  Q  peculium,  which  was  only  made  to  meet  the  contracts 
or  quaoi -contracts  of  the  son ;  but  if  a  slave  had  done  the  injury 
the  master  was  always  bound  to  repair  the  damage,  or  to  abandon 
the  slave.     (See  Tit.  8.  7.) 


3.  Item  exercitor  navis  aut  cau- 
ponse  aut  stabuli  de  damno,  dolo  aut 
furto,  quod  in  nave  aut  in  caupona 
ant  in  stabulo  factum  erit,  quasi  ex 
maleficio  teneri  videtur,  si  modo 
ipsius  nullum  est  maleficium,  sed 
alicujus  eoruni,  quorum  opera  navem 
aut  cauponam  aut  stabulum  exer- 


3.  The  master  of  a  ship,  of  an  inn,- 
or  a  stable,  is  liable  quasi  ex  maleficio 
for  any  damage,  through  fraud  or 
theft,  occurring  in  the  ship,  inn,  or 
stable,  that  is,  if  it  is  not  he  who  has 
conunitted  the  wrongful  deed,  but 
some  one  employed  in  the  service  of 
the  ship,  inn,  or  stable.    For  as  the  ac- 
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ccrct :  cam  onim  neqne  ex  contractu  tion  given  againRt  him  does  not  arise 

sit  ud versus  eum  constituta  hffic  actio  ex  contrnrhi^   and    as  ha    is    so    far 

et  aliquatenus  oulpsD  reus  est,  quod  in  fault  in  employing  bad  persons  as 

opera  malorum  hominum  uteretur,  his  servants,  he  seems  to  be  bonnd 

idco  quasi  ex  maleficio  teneri  videtur.  quasi  ex  maleficio.    In  these  cases  it  is 

In  his  autem  casibus  in  factum  actio  an  action  in  factum  that  is  ^ven,  and 

competit,  qus  heredi  quidem  datur,  it  may  be  brought  by  the  heur,  but  not 

adversuB  heredem  autem  non  com-  against  the  heir, 
petit. 

D.  xliv.  7.  5.  6 ;  D.  ix.  3.  5.  13. 

The  action  was  for  double  the  value  of  the  thing  damaged  or 
lost.  (D.  xlvii.  5.  2.)  The  person  injured  might  also,  at  his 
option,  have  an  actio  furti,  or  Aquilice,  as  the  case  might  be, 
against  the  actual  wrongdoer.  (D.  xlvii.  5.)  This  action  was 
different  from  that  given  by  the  praetor  against  innkeepers  and 
others  for  the  restoration  of  things  confided  to  them.     (D.  iv.  9.) 


Tit.  VI.    DE  ACTIONIBUS. 

Snperest,  nt  de  actionibus  loqua-  It  now  remains  that  we  speak  of 

mur.    Actio  autem  nihil  aiiud  est,  actions.    An  action  is  nothing  else  than 

quam  jus  persequendi  judicio,  quod  the  right  of  suing  before  a  judge  for 

sibi  debetur.  that  which  is  due  to  us. 

D.  xliv.  7.  51. 

We  now  come  to  the  last  division  of  the  Institutes,  that 
which  treats  of  actions  and  the  subsidiary  subjects  of  exceptions 
and  interdicts.  A  sketch  has  been  given  in  the  Introduction 
(sec.  90-111)  of  the  old  legal  actions,  of  the  formulary  system, 
and  of  the  system  of  extraordinaria  judicia,  by  which,  long 
before  the  time  of  Justinian,  the  formulary  system  had  been 
replaced.  In  treating  of  actions  the  Institutes  make  such  con- 
stant reference  to  the  formulary  system,  and  generally  to  the 
prsBtorian  law  on  the  subject,  that  it  is  necessary,  for  the  compre- 
hension of  this  part  of  the  Institutes,  to  set  out  with  a  knowledge 
of  the  law  of  actions  while  the  formulary  system  prevailed.  For 
a  statement  of  the  mode  in  which  this  system  replaced  the  older 
actions,  and  of  the  scheme  of  the  fonnuloB,  the  reader  is  referred 
to  sections  98  to  106  of  the  Introduction.  But  it  will  be  con- 
venient to  add  here  an  outline  of  the  principal  divisions  of  actions 
under  the  praetorian  system,  and  to  connect  these  divisions  with 
the  corresponding  paragraphs  of  this  Sixth  Title. 

1.  Actiones  in  rem,  in  persona/m,,  A  main  division  of  actions 
is  that  into  real  actions  and  personal  actions,  a  division  based  on 
the  difference  in  the  thing  which  the  plaintiff  claims  to  be  dua 
In  a  real  action,  the  plaintiff  claims  that,  as  against  all  the  world, 
a  thing  corporeal  or  incorporeal  is  his.  The  intentio  of  such  an 
action  ran — Si  paret  hominem  ex  jure  Qitiritium  Aidi  Agerii 
esse.    But  under  the  formulary  system  every  contlemnation  was  in 
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a  sum  of  money.  It  was  the  vainc  of  the  thing,  not  the  thing, 
that  was  awarded  ;  and  so  the  condeianatio  in  a  real  action  ran — 
Quanti  ea  res  erit,  tantaTupecuniam  Numeriv/m  Negidiwm  Aulo 
Agerio  conderrina ;  si  non  paret,  absolve.  Actions  in  rem  were, 
however,  &s  is  explained  below,  arbitrarice,  i.e.  the  judge  ordered 
the  unsuccessful  defendant  to  restore  the  thing,  and,  if  he  failed  to 
do  so,  condemned  him  in  the  sum  of  money.  This  was  supposed  to 
meet  all  the  circumstances  of  the  case.  It  seems,  too,  that,  at  any 
rate  in  the  time  of  Ulpian,  if  the  thing  being  in  the  possession  of 
the  defendant  was  not  restored  according  to  the  order,  force 
was  employed  under  the  direction  of  the  judge  to  put  the  plaintiff 
in  possession  of  it.  (D.  vi.  1.  68 ;  see  note  on  paragr.  31.)  In 
all  actions,  when  a  defendant  did  not  pay,  he  was  liable,  under  the 
legislation  of  Antoninus  Pius,  to  have  su£Scient  of  his  goods  to 
meet  the  liabilities  seized  and  sold.  (D.  xlii.  1.31.)  (As  to  modes 
of  execution  see  Introd.  sec.  108,  111.) 

A  personal  action  was  one  in  which  the  plaintiff  claimed  that 
the  defendant  should  give,  do,  or  make  gooa  something  to  or  for 
him — Qmb  intendimus  dare,  facere,pra:sta/re  oportere.  For prce- 
starey  as  in  the  action  of  theft  (Gai.  iv.  37),  the  words  damnv/m 
decidere,  to  make  good  the  loss,  were  sometimes  substituted.  Gon- 
dictiOy  used  sometimes  in  the  general  sense  of  a  personal  action, 
had  a  special  sense.  Originally  the  condictio  was  the  action  by 
which  the  plaintiff  demanded  that  the  defendant  should  give,  i.e. 
make  over  the  full  property  in,  something,  and  the  thing  to  be 
given  was  something  certum.  It  was  therefore  specially  attached 
to  unilateral  contracts,  i.e.  to  contracts  made  re  (which,  it  will  be 
remembered,  are,  with  the  exception  of  Tnutuum,  bilateral  only 
indirectly)  or  verbis  or  litteris,  or  to  such  obligations  quasi  ex 
contractu  as  that  to  restore  money  unduly  paid.  But  the  con- 
dictio was  extended  to  things  uncertain,  to  the  giving  or  doing 
something  which  was  not  fixed ;  and  the  condictio  in  its  primary 
application  received  the  name  of  condictio  certi,  and  in  its  ex- 
tended application  that  of  condictio  incerti,  and  the  condictio 
certif  or  simply  condictio ,  was  limited  by  usage  to  actions  brought 
on  contracts  re,  verbis,  or  litteris,  while  condictiones  certi,  brought 
on  other  grounds,  received  special  names,  as  the  condictio  indebiti, 
brought  to  enforce  the  repayment  of  money  unduly  paid.  The 
condictio  incerti  always  received  a  special  name,  according  to  the 
obligation  it  was  brought  to  enforce,  as  ex  stipulatu.  (See  Bk.  iii. 
Tit.  15.  pr.)  Lastly,  as  the  old  condictio  certi  was,  when  iBrst 
introduced  by  the  lex  Silia  (B.C.  243),  given  to  enforce  the 
giving  of  a  fixed  sum  of  money,  and  only  extended  by  the  lex 
Calpumia  (B.C.  233)  to  enforce  the  giving  of  other  fixed  things, 
the  condictio,  when  brought  for  anything  else  except  a  fixed  sum 
of  money,  and  whether  certi  or  incerti,  was  spoken  of  as  tritica/ria 
(D.  xiii.  3.  1.  pr.),  from  triticum,  wheat,  one  of  the  objects  com- 
prised in  the  extension  made  by  the  lex  Calpumia.  The  i/ntentio 
in  the  condictio  certi  ran — Si  paret  oportere  dare  (decern  aureos) ; 
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ccrei :  com  cnim  neqne  ex  contractu  tion  given  against  him  docn  not  arise 

sit  ad  versus  cum  constituta  lisec  actio  ex  contrarhi,  and    as  ho    is    so    far 

et  aiiquatenus  culpse  reus  est,  quod  in  fault  in  employing  bad  persons  as 

opera  malomm  hominmn  uteretur,  his  servants,  he  seems  to  be  bound 

iaco  quasi  ex  maleficia  teneri  videtur.  qucui  ez  maUficio.    In  these  cases  it  is 

In  his  autem  oasibns  in  ftustum  actio  an  action  in  factum  that  is  |^ven,  and 

competit,  quflB  heredi  qoidem  datur,  it  may  be  brought  by  the  heir,  but  not 

adversuB  heredem  autem  non  com-  against  the  heir, 
petit. 

D.  xliv.  7.  5.  6 ;  D.  ix.  3.  5. 13. 

The  action  was  for  double  the  value  of  the  thing  damaged  or 
lost.  (D.  xlvii.  5.  2.)  The  person  injured  might  also,  at  his 
option,  have  an  actio  furti,  or  Aquilice,  as  the  case  might  be, 
against  the  actual  wrongdoer.  (D.  xlvii.  5.)  This  action  was 
different  from  that  given  by  the  prsstor  against  innkeepers  and 
others  for  the  restoration  of  things  confided  to  them.     (D.  iv.  9.) 


Trr.  VI.    DE  ACTIONIBUS. 

Snperest,  ut  de  actionibus  loqua-  It  now  remains  that  we  speak  of 

mur.     Actio  autem  nihil  aiiud  est,  actions.    An  action  is  nothing  else  than 

quam  jus  persequendi  judicio,  quod  the  right  of  suing  before  a  judge  for 

sibi  debetur.  that  which  is  due  to  us. 

D.  xHv.  7.  61. 

We  now  come  to  the  last  division  of  the  Institutes,  that 
which  treats  of  actions  and  the  subsidiary  subjects  of  exceptions 
and  interdicts.  A  sketch  has  been  given  in  the  Introduction 
(sec.  90-111)  of  the  old  legal  actions,  of  the  formulary  system, 
and  of  the  system  of  extraordinaria  judicia,  by  which,  long 
before  the  time  of  Justinian,  the  formulary  system  had  been 
replaced.  In  treating  of  actions  the  Institutes  make  such  con- 
stant reference  to  the  formulary  system,  and  generally  to  the 
prsBtorian  law  on  the  subject,  that  it  is  necessary,  for  the  compre- 
hension of  this  part  of  the  Institutes,  to  set  out  with  a  knowledge 
of  the  law  of  actions  while  the  formulary  system  prevailed.  For 
a  statement  of  the  mode  in  which  this  system  replaced  the  older 
actions,  and  of  the  scheme  of  the  formulce,  the  reader  is  referred 
to  sections  98  to  106  of  the  Introduction.  But  it  will  be  con- 
venient to  add  here  an  outline  of  the  principal  divisions  of  actions 
under  the  praBtorian  system,  and  to  connect  these  divisions  with 
the  corresponding  paragraphs  of  this  Sixth  Title. 

1.  Actionea  in  rem,  in  persona/m,  A  main  division  of  actions 
is  that  into  real  actions  and  personal  actions,  a  division  based  on 
the  difference  in  the  thing  which  the  plaintiff  claims  to  be  due. 
In  a  real  action,  the  plaintiff  claims  that,  as  against  all  the  world, 
a  thing  corporeal  or  incorporeal  is  his.  The  intentio  of  such  an 
action  ran — Si  pa/ret  hominem  ex  jv/re  Quiritium  Auli  Agerii 
ease.    But  under  the  formulary  system  every  condemnation  was  in 
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a  Slim  of  monoy.  It  was  the  vainc  of  the  thing,  not  the  thing, 
that  was  awardiMl ;  and  so  the  condevinatio  in  a  real  action  ran — 
Quanti  ea  res  erit,  tantampecuniam  Numerium  Negidium  Aulo 
A(jerio  condemna ;  si  non  paret,  cibsolve.  Actions  in  rem  were, 
liowever,  &s  is  explained  below,  arbitrarice,  i.e.  the  judge  ordered 
the  unsuccessful  defendant  to  restore  the  thing,  and,  if  he  failed  to 
do  so,  condemned  him  in  the  sum  of  money.  This  was  supposed  to 
meet  all  the  circumstances  of  the  case.  It  seems,  too,  that,  at  any 
rate  in  the  time  of  Ulpian,  if  the  thing  being  in  the  possession  of 
the  defendant  was  not  restored  according  to  the  order,  force 
was  employed  under  the  direction  of  the  judge  to  put  the  plaintiff 
in  possession  of  it.  (D.  vi.  1.  68 ;  see  note  on  paragr.  31.)  In 
all  actions,  when  a  defendant  did  not  pay,  he  was  liable,  under  the 
legislation  of  Antoninus  Pius,  to  have  suflSdent  of  his  goods  to 
meet  the  liabilities  seized  and  sold.  (D.  xlii.  1.  31.)  (As  to  modes 
of  execution  see  Introd.  sec.  108,  111.) 

A  personal  action  was  one  in  which  the  plaintiff  claimed  that 
the  defendant  should  give,  do,  or  make  gooa  something  to  or  for 
him — Qtwi  intendimus  da/re,  facere.prcestare  oportere.  For  prce- 
stare,  as  in  the  action  of  theft  (Gai.  iv.  37),  the  words  damnwm 
decidere,  to  make  good  the  loss,  were  sometimes  substituted.  Gon- 
dictioy  used  sometimes  in  the  general  sense  of  a  personal  action, 
had  a  special  sense.  Originally  the  condictio  was  the  action  by 
which  the  plaintiff  demanded  that  the  defendant  should  give,  i.e. 
make  over  the  full  property  in,  something,  and  the  thing  to  be 
given  was  something  cerium.  It  was  therefore  specially  attached 
to  unilateral  contracts,  i.e.  to  contracts  made  re  (which,  it  will  be 
remembered,  are,  with  the  exception  of  m^utuum,  bilateral  only 
indirectly)  or  verbis  or  litteris,  or  to  such  obligations  quasi  ex 
contractu  as  that  to  restore  money  unduly  paid.  But  the  con- 
dictio was  extended  to  things  uncertain,  to  the  giving  or  doing 
something  which  was  not  fixed ;  and  the  condictio  in  its  primary 
application  received  the  name  of  condictio  certi,  and  in  its  ex- 
tended application  that  of  condictio  incerti,  and  the  condictio 
certi,  or  simply  condictio y  was  limited  by  usage  to  actions  brought 
on  contracts  re,  verbis,  or  litteris,  while  condictiones  certi,  brought 
on  other  grounds,  received  special  names,  as  the  condictio  indebiti, 
brought  to  enforce  the  repayment  of  money  unduly  paid.  The 
condictio  incerti  always  received  a  special  name,  according  to  the 
obligation  it  was  brought  to  enforce,  as  ex  stipulatu.  (See  Bk.  iii. 
Tit.  15.  pr.)  Lastly,  as  the  old  condictio  certi  was,  when  first 
introduced  by  the  lex  Silia  (B.C.  243),  given  to  enforce  the 
giving  of  a  fixed  sum  of  money,  and  only  extended  by  the  lex 
Calpumia  (B.C.  233)  to  enforce  the  giving  of  other  fixed  things, 
the  condictio,  when  brought  for  anything  else  except  a  fixed  sum 
of  money,  and  whether  certi  or  incerti,  was  spoken  or  as  tritica/ria 
(D.  xiii.  3.  1.  pr.),  from  triticv/m,  wheat,  one  of  the  objects  com- 
prised in  the  extension  made  by  the  lex  Calpumia.  The  intentio 
in  the  condictio  certi  ran — Si  paret  oportere  dare  (decem  aureos) ; 
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and  in  the  condictio  inrerti — Quicquidparet  dnrp.facere  oporfere. 
Every  action /acere  being  necessarily  uncertain,  the  condemnatio 
was  necessarily  uncertain,  and  so  it  was  when  dare  even  in  con- 
dictiones  certi,  if  the  action  was  for  anything  but  a  fixed  sum  of 
money.  If,  for  example,  the  action  was  to  give  a  fixed  amount 
of  wheat,  as  every  condemnatio  was  in  a  pecuniary  shape,  the  . 
defendant  was  condemned  in  the  value,  whatever  it  might  be,  of 
that  amount  of  wheat — Quanti  ea  res  erit 

2.  Actionea  in  jus,  in  factum,  directcBy  utiles,  fictitioi,  in  foe- 
tuva  prcBScriptis  verbis.  These  terms  applied  to  actions  indicate 
the  modes  in  which  the  praetor  extended  or  modified  the  law  by  the 
shape  he  gave  to  the  formula.  In  shaping  actions  the  prnBtor 
introduced  changes  of  two  kinds.  First,  he  gave  actions  for  the 
enforcement  of  rights  altogether  outside  the  old  civil  law,  but 
sanctioned  by  the  edict ;  or,  secondly,  he  extended  existing  actions 
(generally  civil,  but  sometimes  praetorian)  to  cases  and  persona 
outside  the  limits  in  which  these  actions  could  be  brought. 

The  principal  mode  in  which  he  efiected  the  first  object  was  to 
frame  the  action  so  as  to  be  in  factwm.  Probably  the  actio  in 
factwm  concepta  shows  the  formula  as  framed  in  its  earliest  stage. 
The  d&monBVratio  and  intentio  were  confounded  or  united  in  it. 
The  praetor  merely  said,  *  If  such  a  fact  appears  to  be  true,  con- 
demn the  defendant '.  Such  a  formula  would  enable  the  praetor  to 
give  legal  remedies  to  persons  who,  under  the  civil  law,  could  not 
sue,  as  peregrini  or  filiifarriiliarum,  or  to  give  a  legal  remedy 
where  none  previously  existed.  When,  on  the  other  hand,  the 
formula  was  applied  to  actions  properly  within  the  sphere  of  the 
civil  law,  then  the  formula  had  reference  to  this  law  ;  and  in  the 
intentio,  separated  from  the  demonstratio,  it  was  said,  *  If  the 

1)laintifir  has  such  and  such  a  legal  right,  or  the  defendant  is 
egally  bound  (pportet)  to  give  or  do,  then  condemn  *.  Reference 
being  made  to  the  law  in  this  way,  the  formula  was  said  to  be  in 
jus  concepta. 

When  there  was  an  existing  action  and  the  praetor  wished  to 
extend  it  to  persons  or  cases  not  within  its  sphere,  the  existing 
action  was  termed  directa,  and  the  extended  action  utilis.  In 
framing  actiones  utiles,  the  praetor  had  two  resources.  He  either 
gave  an  actio  in  factum,  i.e.  stated  that  if  a  fact  was  ascertained 
the  defendant  was  to  be  condemned,  so  that  actiones  in  factum, 
were  used  both  to  give  a  new  remedy  and  to  enlarge  an  existing 
action,  or  he  devised  a  fictitious  action  in  jus  (a^ctio  Jfictitia),  He 
said,  *  If  something  was  true  which  is  not  true,  then  what  would 
the  plain tiff^s  legal  rights  be  ? '  For  example,  if  a  plaintiff*  claimed 
as  if  he  had  acquired  by  usucapion  before  the  time  of  usucapion 
had  run,  the  praetor  said,  si  anno  possedisset,  what  would  be  the 
plaintiff's  rights  ?  and  the  judge  treated  the  plaintiff* as  if  the  year 
had  run.     (Gai.  iv.  30-38.) 

Lastly,  in  such  a  case  as  that  of  an  innominate  contract  exe- 
cuted on  one  side,  the  praetor  gave  an  action  in  jus  termed  a4:tio 
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in  factum  prcescriptis  verbisy  which  was  exactly  like  an  action  in 
jus  on  a  nominate  contract,  only  that,  as  the  contract  did  not  fall 
under  one  of  the  recognised  heads,  the  facts  had  to  be  stated  in 
order  to  show  how  the  legal  obligation  had  arisen. 

3.  Actio7ie8  8trictijuri8yho7i(BJideiyCi/rbitraricB.  This  division 
depends  on  the  varying  amount  of  latitude  given  to  the  judge. 
The  action  might  be  one  in  jus  concepta,  and  within  the  limits 
of  the  civil  law ;  and  then  the  judge  had  simply  to  decide  the 
question  submitted  to  him  without  taking  into  account  any 
considerations  of  equity.  But  in  some  actions  of  this  kind  the 
prsBtor  added  the  words  ex  fide  bona,  quod  ceqmv^, melius^  or  some 
equivalent  expression;  and  then  the  judge  imported  equitable 
considerations,  i.e.  he  took  notice  of  dolus  witnout  an  exceptio 
doli  mall  being  inserted ;  he  looked  to  customs  and  usages ;  he 
took  cognisance  of  set-off  (corapensatio),  without  the  set-otf  being 
distinctly  brought  before  him  by  the  formula ;  he  allowed  interest 
from  the  time  of  default.  The  actions  in  which  the  judge  had 
this  latitude  allowed  him  were  termed  bonce  fidei  actiones,  as 
opposed  to  those  stricti  jwris,  where  he  had  no  such  latitude ;  and, 
speaking  generally,  unilateral  obligations  gave  rise  to  actions 
stricti  juris,  and  bilateral  obligations  gave  rise  to  actions  6cmcB 
fidei.  This  division  referred,  however,  to  personal  actions.  In 
real  actions  the  judge  had  a  latitude  by  the  actions  being  what 
was  termed  arbitrarice,  i.e.  an  order  to  restore  the  thing  was 
made,  and  if  the  thing  was  not  restored  {nisi  restituat),  then  the 
defendant  was  condemned  in  a  pecuniary  equivalent  fixed  after 
taking  all  circumstances  into  account,  and,  as  has  been  stated 
above,  the  defendant,  if  in  possession,  was  forced  to  give  up  the 
thinff.  Some  special  personal  actions,  such  as  the  actio  ad  exhi- 
bendurriy  were  also  made  arbitrarice. 

Actions  in  factum  were  not  exactly  stricti  jv/ris  or  bonce  fidei, 
terms  only  applied  to  actions  in  jus  conceptce,  but  practically  they 
approached  bonce  fidei  actions,  as  the  prsBtor  directed  a  condemna- 
tion if  the  facts  were  found  as  he  thought  proper  to  state  them  ; 
some  of  them  were  made  a/rbitra/rice ;  and  all  condictiones  in- 
certi  were  so  far  like  actions  bonce  fidei  that  the  judge  had  to  fix 
the  pecuniary  value,  as  he  might  think  proper,  of  an  uncertain 
thing. 

4.  Judicia  legitima,  imperio  continentia.  There  is  one  more 
division  of  actions  to  be  noticed  in  connection  with  the  formu- 
lary system.  We  may  ask  as  to  actions  (1)  how  long  the 
right  of  bringing  the  action  lasts  after  it  has  once  arisen; 
(2)  within  what  time  the  suit  must  be  finished,  so  that,  if  the  suit 
is  not  finished  in  the  time,  it  must  be  recommenced  ;  (3)  whether 
the  effect  of  the  judgment  is  to  bar  fresh  proceedings.  Under  the 
formulary  system  the  answer  to  these  questions  was  ^termined 
by  techniciil  distinctions,  dei)en<ling  pai'tly  on  the  naffiR'e  of  the 
action,  and  partly  on  the  authority  of  the  magistrate.  To  sum 
up  the  results  briefly,  we  may  say  (1)  that  all  actions  could  be 
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brought  at  any  time  after  the  cause  of  action  had  arisen,  except 
praetorian  actions  for  a  penalty  or  in  derogation  of  a  statute  (see 
note  on  Tit.  12.  pr.)  ;  (2)  th&t  jvdicia  legitima,  i.e.  the  proceed- 
ings in  actions  in  which  the  parties  were  Roman  citizens,  and 
there  was  only  one  judge,  also  a  Roman  citizen,  and  the  cause  was 
tried  in  Rome  or  within  a  mile  of  Rome,  must,  under  the  lex 
Julia  judiciariaf  be  finished  within  eighteen  months  after  the 
formula  was  given,  and  those  in  other  actions  were  measured  by 
the  authority  of  the  magistrate,  ^ucZ'ic'ia  imperio  continentia,  and 
must  be  finished  within  the  term  of  office  of  the  magistrate  who 
gave  the  formula  (Gai.  iv.  104, 105) ;  and  (3)  that  when  judicia 
TegitimawerQ  inperaonam,  and  there  was  Bxiintentio  juris  civilia, 
the  judgment  in  them  barred  further  proceedings,  but  that  in  all 
other  actions,  and  in  judicia  legitima  when  the  formula  was  in 
factum^  fresh  proceedings  were  not  barred,  but  could  be  stopped 
oy  an  exception.  (Qai.  iv.  106, 107  ;  see  note  on  Tit.  13.  5.)  6ut 
this  is  a  very  subsidiary  division  of  actions ;  the  other  three — viz, 
that  according  to  the  nature  of  the  thing  demanded,  that  according 
to  the  shajpe  of  the  formula,  and  that  according  to  the  latitude 
given  to  the  judge — are  the  principal  divisions  of  actions.  But, 
obviously,  the  same  action  may  come  under  more  than  one  divi- 
sion. Thus  the  a^tio  Serviana  (par.  7)  was  a  real  action  in  fac- 
turn ;  the  action  de  constituta  pecunia  (par.  9)  was  a  personal 
action  in  factum ;  the  oc^io  eTapti  (par.  28)  was  a  personal  honcB 
fidei  action  in  jus  concepta. 

The  Institutes  in  this  Title  notice  six  divisions  of  actions: 
(1)  that  according  to  the  nature  of  the  thing  demanded  (in  rem 
and  in  personam,)  (par.  1-11),  and  (2)  that  according  to  the  lati- 
tude given  to  the  judge  (par.  28-31).  As  the  formulary  system 
had  p&ssed  away,  they  do  not  ostensibly  notice  the  division  accord- 
ing to  the  shape  of  tne  formula,  but  they  refer  to  one  of  its  main 
features  by  noticing  the  distinction  of  actions,  (3)  according  as  the 
action  was  a  praetorian  application  of  the  civil  law,  or  was  a  new 
creation  of  the  praetor  (par.  3-13).  The  other  divisions  noticed  are 
subordinate,  and  refer  (4)  to  the  effect  of  the  condemnatio  accord- 
ing as  the  action  was  penal  or  not  (par.  16-20)  ;  (5)  according  as 
the  condemnatio  was  for  the  simple  value,  or  for  the  double,  treble, 
or  quadruple  value  (par.  21-27);  and  (6)  according  as  the  whole 
sum  in  which  the  defendant  might  have  been  condemned  was 
recoverable  or  not  (par.  36-40). 

1.  Omnium  actionmn,  qnibas  1.  All  actions  whatever,  by  which 
inter  aliquos  apud  judices  arbitrosve  any  matter  is  submitted  to  the  de- 
do  qua  re  quteritur,  summa  divisio  cision  of  judges  or  of  arbitrators,  may 
in  duo  genera  deducitur:  aut  enim  be  divided  into  two  classes ;  for  actions 
in  rem  sunt  aut  in  personam.  Nam-  are  either  real  or  personal.  Either  the 
que  agit  imusquisquo  aut  cnjni  eo,  plaintiff  sues  the  defendant,  because  he 
qui  ci  obli^tus  est  vel  ex  contractu  is  made  answerable  to  him  by  contract, 
vel  ox  maJeiicio,  quo  casu  prodittc  or  by  a  delict,  in  which  case  the 
actiones  in  personam  sunt,  per  quas  plaintiff  brings  a  personal  action, 
intendit,  adversarium  ei  dare  facere  alleging  'that  his  adversary  is  bound 
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oporiere  et  aliis  qmbusdam  modis :  to  give  to,  or  to  do  Bomething  for,  him, 
aut  onm  eo  agit,  qui  nnllo  jure  ei  or  making  some  other  wmilar  allega- 
obligatus  est,  movet  tamen  alicui  de  tion.  Or  else  the  plaintiff  brings  an 
aliqua  re  controversiam.  Quo  oasu  action  against  a  nerson  not  made 
proditseactionesinremsunt.  Yeluti  answerable  to  him  by  any  obligation, 
si  rem  corporalem  possideat  quis,  but  with  whom  he  disputes  the  right 
quam  Titius  suam  esse  afi&rmet,  et  to  something,  and  for  such  cases  real 
possessor  dominum  se  esse  dioat :  actions  are  given ;  as,  for  example,  if 
nam  si  Titius  suam  esse  intendat,  in  a  man  is  in  possession  of  a  corporeal 
rem  actio  est.  thing,  which  Titius  maintains  to  be 

his  property,  while  the  possessor  says 
that  he  himself  is  the  proprietor,  here, 
if  Titius  asserts  that  the  thing  is  his, 
the  action  is  reaL 
Gai.  iv.  1-3 ;  D.  xliv.  7.  25.  pr. 

2.  Mque  si  agat,  jus  sibi  esse  2.  So,  too,  if  any  one  alleges  that 

re,  fundo  forte  vol  sdibus  utendi-  he  has  a  right  to  the  usufruct,  for  in- 
fruendi  vel  per  fundum  vicini  eundi,  stance,  of  land,  or  of  a  house,  or  that 
agendi  vel  ez  fundo  vicini  aquam  he  has  a  right  of  Roin^,  or  driving  his 
ducendi,  in  rem  actio  est.  Ejusdem  cattle,  or  of  oonduotmg  water,  over 
generis  est  actio  de  jure  prsediorum  the  land  of  his  neighbour,  the  action 
urbanorum,  veluti  si  agat,  jus  sibi  is  real ;  as  also  are  actions  relating  to 
esse  altius  eedes  suas  tollendi  prospi-  servitudes  of  city  estates,  as  when  a 
ciendive  vel  projiciendi  aliquid  vel  man  alleges  a  right  to  raise  his  house, 
immittendi  in  vicini  aedes.  Contra  a  right  to  an  uninterrupted  view,  a 
quoque  de  usufructu  et  de  servituti-  right  to  make  part  of  his  house  project, 
bus  prtediorum  rusticorum,  item  or  of  inserting  the  beams  of  his  build- 
prsediorum  urbanorum  invioem  quo-  ing  into  his  neighbour's  walls.  On  the 
que  proditse  sunt  actiones,  ut  quis  other  hand  there  are  actions  relating 
intendat,  jus  non  esse  adversario  to  usufructs,  and  the  servitudes  of 
utendifruendi,  eundi,  agendi  aquam-  country  and  city  estates,  which  are 
ve  ducendi,  item  altius  toUendi,  the  reverse  of  these ;  as  when  the  com- 
prospiciendi, projiciendi, immittendi:  plainant  alleges  that  his  adversary  is 
istse  quoque  actiones  in  rem  sunt,  not  entitled  to  the  usufruct,  or  has  not 
sed  negativse.  Quod  genus  actionis  the  right  to  go,  to  drive,  to  conduct 
in  controversiis  renim  corporalium  water,  to  raise  his  house,  to  have  an 
proditum  non  est :  nam  in  his  is  agit,  uninterrupted  view,  to  throw  out  pro- 
qui  non  possidet :  ei  vero,  qui  possi-  jections,  or  to  insert  his  beams.  These 
det,  non  est  actio  prodita,  per  queun  actions  are  equally  real,  but  are  nega- 
neget,  rem  aJterius  esse.  Sane  uno  tive,  and  cannot  therefore  be  used  in 
casu  qui  possidet,  nihilo  minus  actoris  disputes  respecting  things  corporeal, 
partes  obtinct,  sicut  in  latioribus  for  in  these  disputes  it  is  the  person 
digestorum  libris  opportunius  ap-  out  of  possession  who  brings  the  ac- 
parebit.  tion :  for  a  possessor  cannot  bring  an 

action  to  deny  that  the  thing  is  the 
property  of  the  other  party.  There 
is,  however,  one  case,  in  which  a  pos- 
sessor may  act  the  part  of  plaintiff; 
which  will  be  more  fully  seen  if  refer- 
ence is  made  to  the  books  of  the 
Digest. 
Gai.  iv.  3 ;  D.  viii.  5.  2 ;  D.  zzxix.  1.  16. 

Uwufructs,  uses,  rural  and  urban  servitudes,  might  be  the  ob- 
jects of  real  actions.  These  actions  were  either  confesaorice  or 
negatives  ;  in  the  former  the  plaintiff  claimed  to  exercise  a  servi- 
tude over  tlie  ininioveables  of  another,  in  the  latter  he  maintained 
that  a  servitude  which  another  attempted  to  exercise  over  an 
immoveable  belonging  to  the  plaintiti  was  not  due. 
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The  actio  confesaoria  might  be  brought  either  when  a  person 
claiming  a  servitude  found  this  right  contested,  or  when  any 
obstacle,  as  if  a  tree  overhung  a  way  over  which  a  servitude  vice 
or  actus  was  claimed,  prevented  the  free  enjoyment  of  the  servituda 
(D.  viii.  5.  4.  6.) 

The  OfCtio  confesaoria  might  be  brought  by  the  person  claiming 
the  servitude,  whether  he  was  or  was  not  in  possession,  that 
is,  in  quasi-possession,  of  the  servitude.  For  example,  a  man 
claims  a  servitude  non  altius  tollendi — that  his  neighbour  should 
not  build  his  house  higher  than  that  of  the  claimant.  Before  the 
neighbour  has  built  his  house  higher  the  claimant  of  the  servitude 
is  in  possession  of  the  servitude.  He  has  his  servitude  and  enjoys 
the  advantages  of  it.  After  the  neighbour  has  built  his  house 
higher,  the  claimant  of  the  servitude  has  his  servitude,  but  is  no 
longer  in  possession  of  it.  In  either  case  the  claimant  of  the 
servitude  might  bring  his  actio  confessoria  (D.  viii.  6.  6.  1), 
although,  if  he  was  still  in  possession,  he  was  further  secured  by 
being  allowed  to  apply,  if  he  pleased,  for  a  prohibitory  interdict 
(see  Tit.  15)  after  interdicts  were  granted  to  protect  servitudes. 

The  actio  negativa  was  virtuaUy  an  affirmative  action  brought 
by  the  owner  of  the  immoveable,  claiming  that  the  thing  was  his, 
freed  from  the  servitude.  Originally  the  possession  of  a  servitude 
was  not  protected  by  interdicts,  and  the  use  of  the  actio  negativa 
was  to  protect  the  enjoyment  of  the  thing  free  from  the  servitude, 
or,  in  other  words,  to  protect  the  enjoyment  of  that  fragment  of  the 
dominium  which  constituted  the  servitude,  as  well  as  of  all  other 
fragments,  while  the  possession  of  the  thing  itself  was  protected 
by  the  interdicts  uti  possidetis.  (Tit.  15.  4.)  Subsequently  the 
possession  of  servitudes  was  protected  by  interdicts,  but  still  the 
a^tio  negativa  remained  as  a  concurrent  remedy  with  the  posses- 
sory interdict  to  protect  the  enjoyment  of  that  fragment  of  the 
dominium  which  constituted  the  servitude,  just  as  the  actio  con- 
fessoria remained  as  a  concurrent  remedy  with  the  prohibitory 
interdict  to  prevent  a  servitude  being  infringed. 

Sane  uno  casu.  It  is  a  subject  of  much  dispute  what  is  the 
one  case  in  which  the  possessor  could  be  plaintiff.  Perhaps  the 
words  are  but  a  summary  of  what  has  gone  before.  *  There  is, 
indeed,  but  one  case  of  a  person  in  possession  being  plaintiff,  that, 
namely,  of  the  possessor  of  an  incorporeal  thing.'  Perhaps  they 
refer  to  a  person  repelling  by  an  exceptio  justi  dominii  the  actio 
Publiciana  noticed  in  par.  4,  as  such  a  person  had  to  prove  he 
was  owner. 


3.  Sed  istsB  quidem  actiones, 
quaruin  mentionem  habuimus,  et  si 
qu8D  sunt  similes,  ex  legitimis  et 
civilibus  causis  descendunt.  Alise 
autem  sunt,  quas  proctor  ex  sua 
jurisdictione  comparatas  habct  tarn 
in  rem  quam  in  personam,  quas 
et  ipsas  necessariuni  est  exemplis 


3.  The  actions  just  mentioned,  and 
those  of  a  similar  nature,  are  derived 
from  pai-ticiilar  laws  and  from  the  jtis 
civile  ;  but  there  are  others,  both  real 
and  personal,  which  the  prsetor,  by 
virtue  of  his  jurisdiction,  has  intro- 
duced, and  of  which  it  is  necessary  to 
give  some  examples :  thus  the  prsetor 
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ostendere.  Ecce  plerumque  ita  often  permits  a  real  action  to  be 
permittit  in  rem  agere,  ut  vel  actor  brought,  by  which  the  plaintiff  is  al- 
diceret,  se  quasi  usncepisse,  quod  lowed  to  allege  that  he  has  acquired, 
jjsa  non  ceperit,  vel  ex  diverso  pos-  as  it  were  by  usucapion  something 
sesBorem  diceret,  adversarium  suum  which  he  has  not  so  acquired ;  or  by 
hbu  non  cepisse,  quod  usuoeperit.         which,  on  the  contrary,  he  alleges  that 

his  adversary,  the  possessor,  has  not  ac- 
quired something  by  usucapion  which, 
in  reality,  he  has  so  acquired. 

D.  xliv.  7.  25.  2. 
• 

The  second  division  of  actions,  given  in  this  Title,  is  that  of 
civil  and  prastorian.  The  two  methc^  principally  adopted  by  the 
prsBtor  to  give  an  action  in  cases  not  provided  for  by  the  civil  law, 
were,  as  already  stated  (pr.  note  2),  either  to  construct  a  formula 
on  a  fictitious  hypothesis,  or  make  the  action  one  in  factwni  con- 
cepta.  The  three  following  paragraphs  give  examples  of  fictitious 
actions  in  rem. 

Justinian  notices  five  prsdtorian  actions  in  rem,  viz.  the  actio 
Publicianaf  the  actio  in  rem,  rescisaoria^  the  a^tio  Pauliana,  the 
a^tio  Serviana,  and  the  actio  quaai-Serviana,  and  gives  as  in- 
stances of  the  numerous  prsBtorian  actions  in  personam,,  the  actions 
de  pecunia  conatituta,  de  peculio,  &c.    (See  par.  8  et  aeq.) 

4.  Namque  si  cui  ex  justa  causa  4.  For  instance,  if  anything  belong- 

res  aliena  tradita  fuerit,  veluti  ez  ing  to  another  is  delivered  by  a  legal 

causa  emptionis  aut  donationis  aut  mode,  as  by  purchase,  gift,   do8,  or 

dotis  aut  legatorum,  necdum  ejus  legacy,  to  a  person  who  has  not  yet  be- 

rei  dominus  effectus  est,  si  ejus  rei  come  proprietor  of  the  thing  delivered, 

oasu  possessionem  amiserit,  nullam  if  he  cnances  to  lose  the  possession,  he 

habet  directam  in  rem  actionem  ad  has  no  direct  real  action  for  its  recovery; 

earn  rem  persequendam :  quippe  ita  inasmuch  as  the  civil  law  only  pernuts 

proditsB  sunt  jure  civili  actiones,  at  such  actions  to  be  brought  by  the  pro- 

quis  dominium  suum  vindicet.     Sed  prietor.    But,  as  it  was  very  hard  that 

quia  sane  durum  erat,  eo  casu  de-  there  should  be  no  action  given  in  such 

ncere  actionem,  inventa  est  a  prae-  a  case,  the  preetor  has  introduced  one, 

tore  actio,  in  qua  dicit  is,  qui  pos-  in  which  the  person  who  has  lost  the 

sessionem  amisit,  eam  rem  se  usu-  possession  alleges  that  he  has  ac<]^uired 

cepisse  et  ita  vindicat  suam  esse,  the  thing  in  question  by  U9Ucapto,  al- 

QufB    actio    Publiciana    appellatur,  though  he  has  not  really  so  acquired  it, 

quoniam  primum  a  Publicio  preetore  and  he  thus  claims  it  as  his  own.    This 

in  edicto  proposita  est.  action  is  called  the  actio  Publiciana, 

because  it  was  first  placed  in  the  edict 
by  the  praetor  PublicioB. 

Gal  iv.  36. 

When  any  one  except  the  real  owner  of  the  thing  (dominvs) 
delivered  over  a  thing  on  a  ground  and  in  a  mode  which  would 
have  suflSced  to  pass  the  property,  if  he  had  had  it  to  pass,  or 
if  an  owner  of  a  thing  transferred  a  thing  by  a  mode  insufficient 
to  pass  the  dominium,  as  if  a  res  mancipi  was  delivered  without 
mancipation,  the  person,  in  either  of  these  cases,  to  whom  the 
thing  was  delivered,  being  a  bona  fide  possessor,  could  perfect  his 
title  to  it  by  usucapion  ;  but  if  he  lost  the  thing  out  of  his  posses- 
sion after  it  was  delivered  to  him,  but  before  the  time  necessary 
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to  complete  the  usucapion  had  expired,  the  civil  law  gave  him  no 
remedy,  for  he  was  not  the  dominus^  and  none  but  a  dominus  could 
claim  a  thing  by  *  vindicatio  \  The  actio  Publiciana,  an  actio 
fictitia  in  jus  concepta,  was  therefore  given  for  his  relief  by  the 
praetor  Publicius,  perhaps  the  Publicius  mentioned  as  praetor  by 
Cicero  (Pro  Oluent,  45).  In  this  action  the  plaintiff  was  allowed 
to  state  what  was  in  fact  not  true,  that  the  usucapion  was  complete, 
and  thus  to  claim  as  if  his  ownership  was  absoluta  If  the  thing 
had  fallen  into  the  hands  of  a  person  who  himself  claimed  to  be 
really  the  dommtcs,  and  to  have  a  bona  fide  ground  of  repelling 
the  octto  Publicianay  it  could  be  repelled  by  an  exception  termed 
the  exceptio  justi  dominii.    (D.  vi.  2.  16.) 

If  it  had  fallen  into  the  hands  of  a  person  who  did  not  claim 
to  be  the  owner,  but  who  had  so  acquired  it  as  to  be  in  a  situation 
to  perfect  his  title  by  usucapion,  i.e.  who  was  also  a  bona  fi^ 
possessor,  and  the  plaintiff  brought  an  actio  Publiciana  for  it  be- 
fore the  time  of  the  usucapion  had  expired,  the  title  of  the  actual 
holder  of  the  thing  was  considered  the  better ;  for  in  pa/ri  causa 
melioT  est  conditio  possidentis.  The  formula  of  the  action  ran 
thus :  *  Judex  esto.  Si  quefn  hominem  Aulus  Agerius  emit  et 
is  ei  traditus  esset^  anno  possedisset,  tv/m  si  eum  hoTninem, 
de  quo  agitur^  ejus  ex  jure  Qwi/rvtivmi  esse  oporteret/  &c.  (Gal 
iv.  36.) 

The  actio  PvJ}liciana  might  also  be  useful  to  a  person  who 
was  really  the  owner ;  for,  while  the  distinction  between  res  man- 
dpi  and  nee  mancipi  was  retained,  the  owner  of  a  thing  requiring 
to  be  passed  by  mancipation  might  have  himself  receivea  it  by 
mancipation,  but  be  unable  to  show  that  the  person  who  trans- 
ferred it  to  him  was  really  the  dominus,  and  had  in  his  turn  re- 
ceived  it  by  mancipation.  If  he  lost  the  thing  before  he  had 
perfected  the  title  by  usucapion,  he  could  not  brmg  a  viridicatio, 
but  was  obliged  to  have  recourse  to  the  a^tio  PvJ)liciana;  and 
before  the  legislation  of  Justinian  this  action  was  especiaUy  use- 
ful to  persons  who  had  received  a  transfer  of  things  which,  like 
provincial  lands,  could  not  be  made  the  subject  of  a  perfect  domi- 
nium, and  the  title  to  which  could  not  be  perfected  by  usucapion 
(see  Bk.  ii.  Tit.  6.  pr.  note) ;  for  they  were  allowed  to  bring  this 
fictitious  action  if  they  were  deprived  of  the  possession,  at  any 
rate  after  the  time  entitling  them  to  use  the  prcescriptio  longi 
temporis  had  elapsed.    (C.  vii.  39.  8.) 


5.  Bursus  ex  diverso  si  quis, 
cnm  rei  publicsB  causa  abesset  vel 
in  hostium  potestate  esset,  rem  ejus, 
qui  in  civitate  asset,  usuoeperit,  per- 
mittitur  domino,  si  possessor  rei 
publicse  causa  abesse  desierit,  tunc 
intra  annum,  resoissa  usucapione, 
eam  petere,  id  est  ita  petere,  ui 
dicat,  possessorem  usu  non  cepisse 
et   ob   id  suam    esse  rem.    Quod 


5.  Conversely,  if  any  one,  while 
abroad  in  the  service  of  his  country, 
or  a  prisoner  in  the  hands  of  the  enemy, 
has  acquired  by  usucapion  a  thing 
which  belongs  to  another  person  resi- 
dent at  home,  then  the  proprietor  is 
permitted,  within  a  yeox  after  the  re- 
turn of  the  possessor,  to  sue  for  the 
thing  bv  rescinding  the  usucapion; 
that  is,  he  may  allege  that  the  posses*. 
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genus  actionis  et  aliia,  simili  ffiqni-  sor  has  not  acquired  by  usucapio^ 
tate  motns,  proetor  accommodate  and  that  the  thing  therefore  is  his. 
sicut  ex  latiore  digestorum  seu  pan-  Similar  feelings  of  equity  have  led  the 
deotamm  yolumine  inteUegere  licet,    prsetor  to  grant  this  species  of  action 

to  some  o^er  persons  iJso,  as  may  be 
learned  from  the  larger  treatise  of  the 
Digest  or  Pandects. 

D.  iv.  6.  21 ;  D.  iv.  1.  1 ;  D.  iv.  6.  1.  1. 

This  paragraph  gives  the  converse  case.  Before,  the  usucapion 
was  not  complete,  and  the  action  supplied  what  was  wanting  to  it. 
Here  the  usucapion  is  complete,  and  the  action  takes  away  its 
effect. 

Such  an  action  might  be  wanted  in  either  of  two  cases.  Either 
the  proprietor  of  the  thing  might  be  absent,  or  deprived,  on  some 
legitimate  ground,  of  the  power  of  attending  to  his  affairs,  and 
during  this  time  the  usucapion  might  have  been  completed  against 
him  ;  or  the  possessor,  the  person  in  whose  favour  the  time  of 
usucapion  was  running,  might  have  been  absent,  and  the  proprietor, 
not  being  able  to  sue  him,  might  have  been  unable  to  stop  the 
usucapion.  In  either  of  these  cases  this  actio  in  rem,  called  rescis- 
soria^  because  the  usucapion  was  rescinded,  came  to  the  aid  of  the 

f)roprietor.  It  is  to  be  remarked  that  Justinian  notices  only  the 
atter  of  the  two  cases,  and  yet  he  had  provided  a  much  more 
simple  remedy  in  behalf  of  proprietors,  who  were  allowed  to  inter- 
rupt the  usucapion  of  an  absent  possessor  by  a  protestation  made 
beiore  a  magistrate.     (C.  vii.  40.  2.) 

This  actio  rescisaoria^  an  actio  fictitia  in  jus  concepta,  had 
to  be  brought  within  a  year,  commencing  from  the  time  when  it 
first  became  possible  to  bring  the  action.  Intra  annum,  quo 
prim,vmi  de  ea  re  expeHundi  poteataa  erit,  (D.  iv.  6.  1.  1.) 
The  year  was  a  utilis  annus,  and  its  length,  therefore,  varied  in 
different  cases,  for  which  Justinian  substituted  the  uniform  term 
of  four  years.     (C.  v.  53.  7.) 

Qaihusdam  et  aliis.  Such  as  the  restitutio  in  integrum,  by 
which  the  praetor  protected  a  person  under  the  age  of  twenty-five 
years.     (See  Bk.  i.  Tit.  23.  pr.  note.) 

6.  Item  si  quis  in  fraudem  credi-  6.  Again,  if  a  debtor  delivers  to  a 

torum  rem  suam  alicui  tradiderit,  third  person  anything  that  is  his  pro- 
bonis  ejus  a  creditoribus  ex  sententia  perty  in  order,  to  defraud  his  creditors, 
praesidis  possessis,  permittitur  ipsis  who  have  been  put  in  possession  of  his 
creditoribus,  rescissa  traditione,  earn  goods  by  order  of  the  prasseSj  the  credi- 
rem  petere,  id  est  dicere,  cam  rem  tors  are  permitted  to  rescind  the  de- 
traditam  non  esse  et  ob  id  in  bonis  livery,  and  bring  an  action  for  the 
debitoris  mansisse.  thing   delivered ;    that  is,   they  may 

allege  that  the  thing  was  not  defivereo, 
and  that  it  therefore  has  continued  to 
be  a  part  of  the  debtor's  goods. 

Theophilus  tells  us  that  this  action,  an  actio  fictitia  in  jus 
concepta,  was  called  the  actio  Pauliana.  The  lex  jElia  Sentia 
(see  Bk.  i.  Tit.  6)  had  made  enfranchisements  in  fraud  of  creditors 
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void  ;  but  the  law  did  not  extend  to  alienations  ;  and  the  praetor, 
therefore,  when  the  creditora  had  taken  possession  of  the  effects  of 
the  debtor,  permitted  them  to  reclaim  anything  which  had  been 
alienated  after  insolvency  and  with  intent  to  defraud. 

This  actio  Pauliana  in  vera  (says  Ortolan)  is  not  spoken 
of  elsewhere  in  the  whole  corpus  juris  of  Justinian.  It  must  not 
be  confounded  with  the  actio  Pauliana  in  personam  treated  of 
in  the  Digest  (xxii  1.  38.  pr.  and  4),  which  was  given  not  only  in 
case  of  alienation,  but  of  every  act  whereby  the  debtor  had 
fraudulently  diminished  his  assets.  The  intentio  of  the  actio  in 
personam  was  directed  not,  as  that  of  the  actio  in  rem,  which 
forms  the  subject  of  this  paragraph,  against  any  one  who  hap- 
pened to  be  the  person  detaining  the  thing  claimed,  but  against 
either  (1)  the  deotor,  or  (2)  persons  who,  having  notice  of  the 
fraud,  acquired  any  part  of  the  assets,  or  (3)  persons  without 
notice,  who  profited  by  the  fraudulent  act,  in  this  last  case,  how- 
ever, the  liability  being  limited  to  the  extent  to  which  they  had 
profited.     (D.  xlii.  8.  6.  11 ;  D.  xlii.  8.  9.) 

7.  Item  Serviana  et  quasi  Servia-  7.  The  actio  Serviana,  and  the  ctctio 

na,  quse  etiam  hypothecaria  vocatur,  quasi- Serviana  also  called  hypotheca- 

ex  ipsiuB  praetoris  jurisdictione  sub-  no,  equally  take  their  rise  from  theprse- 

stantiam  capit.     Serviana  autem  ex-  tor's  jurisdiction.     The  a^tio  Servtana 

pcritur  quis  de  rebus  ooloni,  quae  is  brought  to  get  possession  of  the 

pignoris  jure  pro  mercedibus  fundi  effects  of  a  farmer  which  are  held  as  a 

ei  tenentur ;  quasi  Serviana  autem  pledge  to  secure  the  rent  of  the  land, 

qua  creditores  pignora  hypothecasve  The  actio  quasi-Seruiana  is  that  by 

persequuntur.    Inter  pignus  autem  which  creditors  sue  for  things  pledged 

et  hypothecam  quantum  ad  actionem  or  mortgaged  to  them ;  and,  as  regards 

hypothecariam  nihil  interest :  nam  this  action,  there  is  no  difference  be- 

de  qua  re  inter  creditorem  et  debi-  tween  a  pledge  and  a  hypotheca ;  for 

torem  convenerit,  ut  sit  pro  debito  the  two  terms  are  indifferently  applied 

obligata,   utraque  hac  appellatione  to  anything  which  the  debtor  cmd  ere- 

continetur.     Sed  in  aliis  differentia  ditor  agree  shall  be  bound  as  security 

est :  nam  pignoris  appellatione  earn  for  the  debt :  but  in  other  points  there 

proprie  contineri  dicimus,  quae  simul  is  a  distinction  between  them.     The 

etiam    traditur    creditori,    maxime  term  pledge  is  properly  applied  to  a 

si  mobilis  sit:   at  eam,   quae  sine  thing  which  haui  actually  been  delivered 

traditione  nuda  conventione  tenetur,  to  a  creditor,  especially  if  the  thing  is 

proprie  hypothecaB  appellatione  con-  a  moveable ;    the  term  hypotheca  to 

tineri  dicimus.  anything  bound  by  simple  agreement 

without  delivery. 

D.  XX.  2.  4 ;  D.  xx.  1.  17  ;  D.  xx  5.  1 ;  D.  xiii.  7.  9.  2. 

We  have  already  given  a  slight  sketch  of  i\iQ  jus  pignoris^  and 
the  relative  position  of  the  creditor  and  debtor,  at  the  end  of  the 
fifth  Title  of  the  Second  Book.  The  interest  of  the  creditor  was 
not  thought  suflBcient  to  support  a  vindicatio  if  he  lost  the  thin^ 
pledged  out  of  his  possession,  or  wished  to  get  the  thing  subjected 
to  SL  hypotheca  into  his  possession  ;  but  a  praetorian  action  enabled 
him  to  effect  this.  The  actio  Serviana  mentioned  in  this  para- 
graph (to  be  distinguished  from  that  mentioned  in  Gai.  iv.  35)  was 
given  to  enforce  the  claim  of  the  landlord  to  the  farming  instru- 
ments, which,  without  any  special  agreement,  were  considered,  in 
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law,  to  be  held  as  a  pledge  for  the  rent  of  the  farm^  and  the  actio 
quasi'Serviana  was  an  extension  of  this,  giving  a  means  to  every 
creditor  of  enforcing  his  right  to  anything  pieced  or  mortgaged. 
Both  actions  were  in  factum, 

Maxime  si  mobilia  sit.  An  immoveable  might  of  course  be 
given  in  pledge ;  but  it  would  generally  happen  that  things  given 
m  pledge  were  moveables. 

A  thing  subjected  to  successive  hypothecce  belonged,  as  we  have 
said  in  treating  of  the  real  right  given  by  the  juspignoria  (Bk. 
ii.  Tit.  5),  to  the  person  in  whose  favour  the  first  hypotheca  was 
constituted.    If,  therefore,  a  creditor,  whose  hypotheca  was  subse- 

^uent,  brought  the  actio  quaaiServiaifia  against  a  creditor  whose 
ypotheca  was  prior,  he  would  be  repelled  by  an  exception.  (C. 
vui.  18.  6.)  Even  a  creditor  having  a  pignua,  i.e.  having  been 
put  in  possession,  was  postponed  to  a  prior  creditor  who  had  only 
a  hypotheca,    (D.  xx.  1.  10.) 

8.  In  personam  qaoqne  actiones  8.  There  are  also  personal  actions 
ex  sua  jurisdictione  propositas  habet  which  the  prstor  has  introduced  in  the 
prsetor,  veluti  de  pecunia  constituta :  exercise  of  his  jurisdiction,  as,  for  in- 
cui  siinilis  videbatur  receptitia ;  sed  stance,  the  action  c2epect(nuicon«<t/tUa^ 
ex  nostra  constitutione,  cum  et,  si  which  that  called  recepHtia  much  re- 
quid  plenius  habebat,  hoc  in  pe-  sembled.  But  by  our  constitution  the 
cuniam  constitutam  transfusum  est,  actio  receptitia  has  been  rendered 
ea  quasi  supervacua  jussa  est  cum  superfluous  by  all  its  advantages  being 
sua  auctoritate  a  nostris  legibus  re-  transferred  to  the  a^tio  pecunise  can- 
ccdere.  Item  praetor  proposuit  de  stiiutss,  and  has,  therefore,  lost  its 
pcculio  servorum  filiorumque  fami-  authority,  and  disappeared  from  our 
lias  et  ex  qua  quseritur,  an  actor  legislation.  The  prstor  has  likewise 
juraverit,  et  alias  complures.  introduced  an  action  concerning  the 

peculium  of  slaves  and  of  fUiifamilia^^ 
and  an  action  in  which  the  question  is 
tried,  whether  the  plaintiff  has  made 
oath,  and  many  others. 

C.  iv.  18.  2.  pr.  and  1. 

9.  De  pecunia  autem  constituta  9.  The  actio  de  constituta  pecunia 
cum  omnibus  agitur^  quicuinque  vel  may  be  brought  against  any  person 
pro  se  vcl  pro  alio  soluturos  se  con-  who  has  engaged  to  pay  money,  either 
stitucrint,  nulla  scilicet  stipulatione  for  himself  or  another,  that  is,  without 
intorposita.  Nam  alioquin  si  stipu-  having  made  a  stipulation ;  for,  if  he 
lanti  promisorint,  jure  civlli  ten-  has  promised  a  stipulator,  he  is  bound 
entur.  by  the  civil  law. 

D.  xiiL  5.  5.  2. 

The  actio  de  constituta  pecunia  was  an  action  by  which  the 
praetor  enforced  a  mere  pact  or  agreement  (not  a  stipulation,  for 
then  the  action  would  have  been  ex  stipulatu)  by  which  a  person 
promised  again  what  he  already  owed,  or  promised  what  another 
owed,  fixing  the  time  for  payment.  This  agreement  (constitutum) 
did  not  operate  as  a  novation,  but  was  enforced  as  subsidiary  to 
the  main  contract.  Originally  the  actio  de  constituta  pecunia 
only  applied  to  things  which  could  form  the  subject  of  a  mutuum, 
ia  things  quce  numero,  pondere,  mensarave  constant ;  and  in 
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certain  cases  it  could  be  brought  only  within  a  year.  (C.  iv.  18.  2. 
pr.)  The  pecunia  was  said  to  be  constituta  because  it  was  agreed 
to  be  paid  on  a  particular  day.  The  actio  receptitia  was  an  action 
given  against  bankers  (a/rgentarii)  who  promised  to  satisfy  the  de- 
mands of  a  creditor  of  one  of  their  customers.  This  creditor  was 
said  recipere  diem^  to  have  a  day  fixed  by  the  banker  for  payment 
of  his  claim,  and  hence  the  action  was  called  receptitia.  The  mere 
promise  of  the  banker  was  considered  enough  to  ground  an  action 
on,  an  exception  to  the  ordinary  rules  of  the  civil  law  which  must 
have  grown  out  of  the  peculiar  character  of  a  banker's  business. 
What  the  civil  law  confined  to  bankers  only  the  praetor  extended 
to  every  one  alike ;  and  whenever  any  one  who  owed  a  debt  to 
another  or  had  funds  of  another  in  his  hand,  promised  to  pay  the 
money  owed  by  or  deposited  with  him  on  a  particular  day,  the 
praetor  gave  the  action  de  constituta  pecunia  to  enforce  the  ful- 
filment of  the  promise. 

Justinian  abolished  the  a^tio  receptitiay  and  invested  the  a^tio 
de  constituta  pecunia  with  privileges  which  had  before  belonged 
exclusively  to  the  a,ctio  receptitia ;  for  he  made  it  in  all  cases  per- 
petual, and  he  allowed  it  to  be  brought  whatever  was  the  nature  of 
the  thing  promised.     (C.  iv.  18.  2.) 

The  pact  to  pay  might  be  advantageous  to  the  creditor,  if  it 
was  the  debt  of  another  that  was  agreed  to  be  paid,  or  if  the  ante- 
cedent obligation  was  only  a  natural  one,  or  if  the  time  in  which 
the  original  debt  could  be  sued  on  was  on  the  point  of  expiring. 

10.   Actionem  antem  de  peoulio  10.    The    pnetor   has   introduced 

ideo  adversus  patrem  dominumve  actions  de  peculio  against  fathers  and 

oomparavit    prstor,   quia   licet   ex  masters,  because,  aJtbougb  they  are 

contractu  filiorum  servorumve  ipso  not,  according  to  the  civil  law,  bound 

jure  non  teneantur,  sequum  tamen  by  the  contracts  of  their  children  and 

esset,  peculio  tenus,  quod  veluti  pat-  slaves,  yet  they  ought  in  equity  to  be 

rimonium  est  fiUonun  filiarumque,  bound  to  the  extent  of  the  peculium^ 

item  servorum,  oondemnari  eos.  which  is  a  kind  of  patrimony  of  sons 

and  daughters,  and  of  slaves. 

D.  XV.  1.  47.  6. 

Actions  de  peculio  are  treated  of  in  par.  4  of  next  Title. 

IL  Item  'si  quis  postulante  ad-  11.  Also,  if  any  one,  when  called 

versario  juraverit,  deberi  sibi  pecu-  upon  by  his  adversary,  makes  oath 

niam,  quani  peteret,  ueque  ei  solva-  that  the  debt  which  he  sues  for  is  due 

tur,  justissime  accommodat  ei  tsJem  and  unpaid,  the  prsBtor  most  justly 

actionem,  per  quam  non  illud  qu8e-  grants  nim  an  action,  in  which  the 

ritiu:,  an  ei  pecunia  debeatur,  sed  an  inquiry  is  not  whether  the  debt  is  due, 

juraverit.  but  whether  the  oath  has  been  made. 

D.  xii.  2.  3  ;  D.  xii.  2.  5.  2. 

Either  party  might  challenge  the  other  to  swear  to  the  truth  of 
his  statement.  This  might  be  done  out  of  court,  and  if  the  party 
challenged  took  the  oath,  his  statement  could  no  lon^i^r  be  im- 
pugned by  the  person  who  ha<l  challenged  him.  For  instance,  if 
the  creditor,  being  challenged,  swore  that  the  debt  was  due,  the 
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debtor  was  obliged  to  pay.  The  only  question,  therefore,  which 
could  be  subsequently  referred  to  a  court  of  justice  was  whether 
the  oath  had  or  had  not  been  taken,  inquiry  into  which  circum- 
stance was  made  under  an  actio  in  factum  given  by  the  praetor. 

12.  PcenalesquoqueactioneBprae-  12.  The  prsetor  has  also  introduced 

tor  bene  multas  ex  sua  jurisdictione  very  many  penal  actions  by  virtue  of 
introduxit :  veluti  adversus  eum,  qui  his  jurisdiction.  As,  for  instance, 
quid  ex  albo  ejus  corrupisset :  et  in  against  a  person  who  has  tampered 
eum,  qui  patronum  vel  parentem  in  with  the  prsetor'sflU&um;  against  those 
jus  vocasset,  cum  id  non  impetras-  who  summon  patron  or  ascendant 
set:  item  adversus  eum,  qui  vi  ex-  without  obtaining  previous  permission; 
emerit  eum,  qui  in  jus  vocaretur,  against  those  who  carry  away  by  force 
cujusve  dolo  alius  exemerit :  et  alias  any  one  summoned  to  appear  before 
innumerabiles.  a  magistrate,  or  fraudulently  induce  a 

third  person  to  carry  him  off ;  and  very 
many  other  actions. 

Gai.  iv.  46. 

The  album  was  the  tablet  suspended  in  the  forum,  containing 
the  ordinances  of  the  praetor.  Any  attempt  to  injure  or  deface  it 
was  punished  by  an  action  de  aibo  corrupto,     (D.  ii.  1.  7.  pr.) 

In  ev/m,  qui  patronum,,  &c. ;  see  Tit.  16.  3. 

The  actio  de  mjus  vocato  vi  exempto  was  given  against  a  per- 
son who  rescued  with  violence  any  one  who,  after  disobeying  a 
notice  to  appear  injure,  was  being  forcibly  conveyed  before  the 
magistrate.  The  penalty  was  the  amount  at  which  the  plaintiff 
estimated  his  claim  in  the  action  he  had  commenced  agamst  the 
person  rescued,  while  this  person  rescued  remained  still  liable  to 
the  action  he  had  been  summoned  to  answer.  The  actions  under 
all  the  heads  mentioned  in  this  paragraph  were  in  factv/m,  (D. 
ii.  7.  5.  1.) 


13.  Preejudiciales  actiones  in  rem 
esse  videntur,  quales  sunt,  per  quas 
qusritur,  an  aliquis  Hber  vel  an 
hbertus  sit,  vel  de  partu  agnosoendo. 
Ex  quibus  fere  una  ilia  legitimam 
causam  habet,  per  quam  quseritur, 
an  aliquis  liber  sit :  ceterse  ex  ipsius 
prsetoris  jurisdictione  substantiam 
capiunt. 


13.  Pre-judicial  actions  seem  to  be 
real  actions ;  such  are  those  by  which 
it  is  inquired  whether  a  man  is  bom 
free,  or  has  been  made  free,  or  whether 
he  is  the  offspring  of  his  reputed 
father.  But  of  these,  that  alone  by 
which  it  is  inquired  whether  a  man  is 
free,  belongs  to  the  civil  law.  The 
others  spring  from  the  prsetor's  juris- 
diction. 


Gai.  iv.  44;  C.  viii  47.  9. 

The  object  of  a  prcejudicialia  a^tio  was  to  ascertain  a  fact,  the 
establishing  of  which  was  a  necessary  preliminary  to  further  judi- 
cial proceedings.  (See  Introd.  sec.  104.)  Such  actions  differ  from 
actions  in  rem,  because  in  an  actio  prcejudicialia  no  one  is  con- 
demned, only  the  fact  is  ascertained  ;  but  they  are  said  in  the  text 
to  resemble  actions  in  rem,,  because  they  were  not  brought  on  any 
obligation,  and  because  in  the  intentio,  which  indeed  composed 
the  whole  formula  in  this  case,  no  mention  was  made  of  any  par- 
ticular person  against  whom  the  action  was  directed. 

Questions  of  status,  such  as  those  of  paternity,  filiation,  pa- 
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tronage,  and  the  like,  were  most  oommonly  the  subjects  of  actionea 
prmjudidales,  but  were  by  no  means  the  only  ones.  We  hear  of 
others,  such  as  quomta  doa  ait  (Gai.  iv.  44);  cm  ea  rea  de  qua  agitur 
Tnajor  ait  centtum  aeatertiia  (Paul.  Sent.  v.  9.  1);  cm  bona  jwre 
venierint  (D.  xlii.  5.  30). 

The  liberalia  cauaa,  the  suit  in  which  the  atatua  of  a  supposed 
slave  was  ascertained,  was  originallv  nothing  else  but  a  vinaicatio. 
The  person  called  the  aaaertor  libertatia  claimed  him,  and  the 
master  of  the  slave  defended  his  possession.  If  the  decision  was 
in  favour  of  the  aaaertor^  it  was  still  open  to  another  person  to 
attempt  to  prove  that  the  subject  of  the  suit  was  really  a  slave ; 
if  the  decision  was  in  favour  of  the  master,  another  aaaertor  oould 
bring  a  fresh  suit ;  but  there  could  only  be  three  aaaertorea  in  alL 
If  the  supposed  slave  was  thrice  adjudged  a  slave,  his  atatvs  oould 
be  no  further  questioned.  Justinian  entirely  altered  the  action, 
by  allowing  the  slave  himself  to  claim  his  lib^y,  and  making  the 
first  decision  final     (C.  vii.  17.  1.) 

14.  Sio  itaqne  disoretis  aotioni-  14.  Actions  being  thus  divided,  it 

bti8,  certnm  est,  non  posse  actorem  is  certain  that  a  plaintiff  cannot  sue 
rem  suam  ita  ab  aliqu'o  petere  'si  for  his  own  property  by  such  a  for- 
paret  eum  dare  oportere ' :  neo  enim  mula  as  this,  *  If  it  appears  that  the 
quod  actoris  est,  id  ei  dari  oportet,  defendant  ought  to  give '.  For  it  is 
quia  scilicet  dari  ouiquam  id  intel-  not  a  duty  to  give  the  plaintiff  that 
legitur,  quod  ita  datur,  ut  ejus  fiat,  which  is  ms  own.  To  give  a  thing  is 
nee  res,  qu®  jam  actoris  est,  magis  to  transfer  the  property  in  it,  and  that 
ejus  fieri  potest.  Plane  odio  furum,  which  is  alreaay  the  property  of  the 
quo  magis  pluribus  actionibus  tene-  plaintiff  cannot  belong  to  hun  more 
antur,  effectum  est,  ut  extra  pconam  than  it  does  already.  However,  to 
dupli  aut  quadrupli  rei  recipiendce  show  detestation  for  thieves,  and  to 
nomine  fiures  etiam  hac  a<}tione  te-  make  them  liable  to  a  greater  number 
neantur  *  si  paret  eos  dare  oportere,'  of  actions,  it  has  been  determined, 
quamvis  sit  adversus  eos  etiam  hsBC  that  besides  the  penalty  of  double  or 
in  rem  actio,  per  quam  rem  suam  quadruple  the  amount  taken,  th^ 
quia  esse  petit.  may,  for  the  recovery  of  the  thing 

taken,  be  subjected  to  the  action,  'fi 
it  appear  that  they  ought  to  give*; 
although  the  party  injiired  may  also 
bring  the  real  action  against  them,  by 
which  the  plaintiff  demands  the  thing 
as  proprietor. 

Gal  iv.  4. 

We  have  already  seen  (Tit.  1.  19)  that  the  plaintiff  might 
benefit  by  being  allowed  to  bring  a  personal  instead  of  a  real 
action,  as  the  things  taken  might  have  perished.  But  why  should 
the  condictio  be  so  shaped  as  described  in  the  text  ?  The  reason 
was  this :  the  plaintiff,  by  being  allowed  to  frame  his  action  with 
the  word  da/re^  which  was  technically  wrong,  as  this  implied  to 
transfer  the  full  ownership,  whereas  the  plaintift*  remained  the 
owner  of  the  thing  stolen,  had  the  advantage,  under  the  formulary 
system,  of  recovering  the  apovaio  pcenalia  (Gai.  iv.  171),  or  wager 
of  ono-tliird  of  the  value  of  the  thing,  which  was  added  to  a  coTi* 
dictio  certi.     (See  Introd.  sec.  99.) 
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15.  Appellamus  autem  in  rem  15.  Beal  actions  are  oalled  vindioa- 
quidem  actiones  vindicationes :  in  tions ;  and  personal  actions,  in  which 
personam  vero  actiones,  quibus  dare  it  is  maintained  that  something  ought 
facere  oportere  intenditur,  condio-  to  be  done  or  given,  are  called  concuo- 
tiones.  Gondicere  enim  est  denun-  tions :  for  candicere^  in  old  language, 
tiare  prisca  lingua :  nunc  vero  abu-  meant  the  same  as  denuntiare  ;  and  it 
sive  dicimus  condictionem  actionem  is  improperly  that  condiction  is  now 
in  personam,  qua  actor  intendit,  used  as  the  name  of  the  personal  ao- 
dari  sibi  oportere :  nulla  enim  hoc  tion,  by  which  the  plaintifif  contends 
tempore  eo  nomine  denuntiatio  fit.  that  something  ought  to  be  given  to 

him,  for  there  is  no  denunticUio  now 
actually  in  use. 

Gai.  iv.  5,  la 

Gains  says,  '  actor  adveraario  denv/niiahat^  ut  ad  judicem 
capiendum  die  xxx.  adesset  *  (iv.  18).  Thus  the  proper  meaning 
of  condictio  is  the  appointing  of  a  day. 

16.  Sequens  ilia  divisio  est,  quod  16.  Actions  may  be  next  divided 
qusedazn  actiones  rei  persequends  into  actions  given  to  recover  the  thing, 
gratia  comparatsB  sunt,  queedam  actions  given  to  recover  a  penalty,  and 
pcene  persequendse,  quasdam  mixtse  mixed  actions. 

sunt. 

Gai.  iv.  6. 

We  now  come  to  the  third  division  of  actions,  that,  namely, 
according  to  the  object  for  which  they  were  brought ;  they  were 
divided  under  this  head  into  three  classes — those  in  which  it  was 
sought  to  get  a  thing,  rei  persecutorias,  including  all  real  actions 
and  all  personal  actions,  except  those  in  which  something  beyond 
the  simple  value  was  recovered,  those  in  which  it  was  sought  to 
enforce  a  penalty,  and  those  (mixtoe)  in  which  both  these  objects 
were  united. 

17.  Bei  persequendffi  causa  com-  17.  For  the  recovery  of  the  thing 
paratse  sunt  omnes  in  rem  actiones.  are  given  all  real  actions ;  and  of  per- 
Earum  vero  actionum,  quse  in  per-  son^  actions  almost  £J1  those  which 
sonam  sunt,  hse  quidem,  quse  ex  arise  from  contract,  as  the  action  for  a 
contractu  nascuntur,  fere  omnes  rei  sum  lent  or  stipulated  for,  and  the 
persequendsB  causa  comparats  vi-  actionspropertocommocta^m,  deposit, 
dentin: :  veluti  quibus  mutuam  pe-  mandate,  partnership,  sale,  or  letting 
cuniam  vel  in  stipulatum  deductam  on  hire.  But,  no  doubt,  when  the 
petit  actor,  item  commodati,  de-  action  on  a  deposit  is  brought  for  a 
positi,  mandati,  pro  socio,  ex  empto,  thing  deposited  by  reason  of  a  rioi^  a 
vendito,  locate,  conducto.  Plane  fire,  the  fall  of  a  building,  or  a  ship- 
si  depositi  agatur  eo  nomine,  quod  wreck,  the  prstor  gives  the  action  for 
tummtus,  incendii,  ruin®,  naufragii  the  double  of  the  value  of  the  thing 
causa  depositum  sit,  in  duplum  ac-  deposited,  provided  the  suit  is  brought 
tionem  praetor  reddit,  si  modo  cum  against  the  depositary  himself,  or 
ipso,  apud  quern  depositum  sit,  aut  against  his  heir,  if  personally  guilty  of 
cum  herede  ejus  ex  dolo  ipsius  sigi-  dolus  ma/iM,  in  which  case  the  action  is 
tur :  quo  casu  mixta  est  actio.  mixed. 

Gai.  iv.  7 ;  D.  xvi  3.  1.  1-4 ;  D.  xvL  3. 18. 

The  action  against  a  fraudulent  depositary  was  not  in  duplum, 
unless  the  depositor  had  been  forced  by  fire,  shipwreck,  the  fall  of 
a  building,  or  other  sudden  calamity,  to  make  the  deposit.  This 
form  of  depositv/m  was  called  miserahUe.     If,  without  being  so 
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forced,  he  had  selected  the  depasitary,  then  the  action  was  only  for 
the  single  value.  It  was  his  own  fault  not  to  have  chosen  an 
honester  man.     (See  Bk.  iii.  Tit.  14.  3.) 

18.  Ex  maleficiis  yero  proditae  18.  Actions  arising  from  a  delict 
actiones  eJis  tantnm  pcensB  perse-  are  either  for  the  pensJty  only,  or  both 
quendse  causa  comparate  sunt,  alise  for  the  thing  and  the  penalty,  which 
tam  poensB  quam  rei  perseqnendae  makes  them  mixed.  But,  in  an  action 
et  ob  id  mixtsB  simt.  Pcenam  tan-  of  theft,  nothing  more  is  sued  for  than 
torn  persequitur  quis  aotione  furti ;  the  penalty  ;  whether,  as  in  manifest 
sive  enim  manifesti  agatur  quadru-  theft,  the  quadruple;  or,  in  theft  not 
pli  sive  nee  manifesti  dupli,  de  sola  manifest,  the  double,  is  sued  for.  The 
pama  a^tiir:  nam  ipsam  rem  pro-  owner  recovers  the  thing  itself  by  a 
pria  aotione  persequitur  quis,  id  est  separate  action,  by  claiming  it  bs  pro- 
suam  esse  jpetens,  sive  fur  ipse  eam  prietor,  whether  it  is  in  the  possession 
rem,  possideat,  sive  alius  quilibet :  of  a  thief  or  of  any  one  else.  He  may 
eo  amphus  adversus  furem  etiam  also  bring  against  the  thief  a  condiotion 
condiotio  est  rei  for  the  thing. 

Gal  iv.  8  ;  D.  xiii.  1.  7.  1. 

Persons  who  suffered  from  crimes  had  a  private  action  against 
the  wrongdoer  for  compensation,  quite  apart  from,  and  indepen- 
dent of,  the  prosecution  of  the  offender  for  his  outrage  on  the 
laws  of  society.  There  was,  indeed,  something  more  than  an 
exact  compensation  enforced  by  the  private  actions ;  for,  by  way 
of  penalty,  the  defendant  had  often  to  pay  two,  three,  or  four 
times  the  amount  of  loss  actually  sustained,  and  also  to  give  back 
the  thing  or  its  value;  but  still  this  penalty  was  given  as  a 
punishment  for  the  injury  to  the  individual,  and  not  as  a  punish- 
ment for  the  infraction  of  public  law. 

19.  Vi  autem  bonorum  raptorum  19.  An  action  for  goods  taken  by 
actio  mixta  est,  quia  in  quadruple  force  is  a  mixed  action,  because  the 
rei  persecutio  continetur,  poena  au-  thing  taken  is  included  under  the 
tem  tripli  est.  Sed  et  legis  Aquiliae  quaxiruple  value  to  be  recovered  by 
actio  de  damno  mixta  est,  non  solum  the  action;  and  thus  the  penalty  is 
si  adversus  infitiantem  in  duplum  but  triple.  The  action  introduced  by 
agatur,  sed  interdum  et  si  in  sim-  the  lex  Aquilia^  for  wrongful  damage, 

glum  quisque  agit.    Veluti  si  quis  is  also  a  mixed  action ;  not  only  when 

ominem  claudum  aut  luscum  occi-  brought  for  double  value  against    a 

derit,  qui  in  eo  anno  integer  et  magni  man  denying  liability,  but  sometimes 

pretii  fuerit ;    tanti  enim  damnatur,  when  the  action  is  only  for  the  single 

quanti  is  homo  in  eo  anno  plurimi  value ;  for  instance,  if  a  man  has  killed 

merit,  secundum  jam  traditam  divi-  a  slave,  who  at  the  time  of  his  death 

sionem.    Item  mixta  est  actio  contra  was  lame,  or  wanted  an  eye,  but  within 

eos,  qui  relicta  sacrosanctis  ecdesiis  the  year,  previous  to  his  decease,  was 

vel  fidiis  venerabilibus  locis  legati  free  from  any  defect,  and   of  great 

vel  fideicommissi  nomine  dare  dis-  value,  here,  according  to  the  distinc- 

tulerint   usque   adeo,  ut   etiam  in  tion  previously  laid  down,  the  wrong- 

judicium  vocarentur :   tunc  etenim  doer  is  condemned  to  pay  an  amoimt 

et  ipsam  rem  vel  pecuniam,  qu®  representing  the  greatest  value  of  the 

relicta  est,    dare   compelluntur   et  slave  within  the  yesur.    The  action  is 

aliud  tantum  pro  pcona,  et  ideo  in  also  mixed  which  is  brought  against 

duplum  ejus  fit  condcmnatio.  those  who  have  delayed  the  payment 

of  a  legacy,  or  fideicommusum,  left  to 
our  holy  churclies,  or  other  sacred 
places,  until  at  last  they  have  been 
summoned  before  a  magistrate;   for 
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then  they  are  compelled  to  give  the 
thing,  or  to  pay  the  money  left  by  the 
deceased,  and  in  addition  an  equivalent 
thing  or  an  equal  sum,  by  way  of 
penalty;  and  thus  they  are  con- 
demned in  a  double  amount 

C.  ix.  33.  1 ;  D.  ix.  2.  23.  3-6 ;  C.  i.  3.  46.  pr.  and  7. 

Interdum  et  si  in  aimplv/m.  An  action  could  be  brought  in 
sirapliira  under  the  lex  Aquilia,  if  the  object  of  the  action  was 
not  to  determine  whether  the  defendant  had  done  the  injury,  but 
to  fix  the  sum  which  would  be  the  proper  compensation  for  it.  It 
could  not  be  brought  in  simplum  to  determine  the  fact  of  the 
defendant  having  done  the  injury :  for  if  he  denied  it,  the  action 
was  in  duplum ;  if  he  confessed  it,  there  was  no  need  of  an  action 
to  prove  what  he  confessed. 

Sdcrosanctis  ecclesiis.  The  punishment  had  formerly  been 
enforced  in  case  of  all'  legacies  in  which  specific  things  had  been 
given  per  damnationem.     (See  Bk.  iii.  Tit.  27.  7.) 

Dare  distulerint  Formerly  the  punishment  had  only  been 
inflicted  in  case  of  an  absolute  refusal  of  the  legacy.  (C.  i.  3. 
46.  7.) 

The  use  in  this  paragraph  of  the  word  mi^tcB  in  the  sense  of 
'brought  at  once  to  recover  a  thing  and  to  enforce  a  penalty,' 
seems  to  have  suggested  the  reference  in  the  next  paragraph  to 
actions  which  were  mixtce  in  a  very  different  sense,  viz.  '  both 
real  and  personal '. 


20.  Quaedam  actiones  mixtam 
causam  optinere  videntur  tam  in 
rem  quam  in  personam.  Qualis  est 
familise  erciscundee  actio,  quse  com- 
petit  coheredibus  de  dividenda  here- 
ditate :  item  communi  dividundo, 
qusB  inter  eos  redditur,  inter  quos 
aliquid  commune  ex  quacumque 
causa  est,  ut  id  dividatur:  item 
finium  regundorum,  qu»  inter  eos 
agitur,  qui  confines  agros  habent. 
In  quibus  tribus  judiciis  permittitur 
iudici  rem  alicui  ex  litigatoribus  ex 
bono  et  sequo  adjudicare  et,  si  unius 
pars  preegravari  videbitur,  eum  in- 
vicem  certa  pecunia  alteri  condem- 
nare. 


20.  Some  actions  are  also  mixed,  as 
being  both  real  and  personal ;  as,  for  in- 
stance, the  action  familiae  erciscundaSj 
brought  between  co-heirs  for  the  par- 
tition of  the  inheritance;  the  action 
de  communi  dividundo,  between  part- 
ners for  the  division  of  things  held  for 
any  reason  in  common;  also,  the 
action  finium  regundorum,  between 
owners  of  contiguous  estates.  And, 
in  these  three  actions,  the  judge,  fol- 
lowing the  rules  of  equity,  may  give 
the  property  to  any  of  the  parties  to 
the  suit,  and  then  condemn  him,  if  he 
seems  to  have  an  undue  advantage,  to 
pay  the  other  a  certain  sum  of  money. 


D.  X.  L  2.  1;  D.  X.  L  3;  D.  X.  2.  66. 

These  actions,  though  entirely  personal,  as  being  founded  on 
obligations  and  brought  against  particular  persons,  are  here  said 
to  seem  in  one  aspect  like  real  actions,  because  they  involved  an 
adjudication  Particular  things  were  adjudged  and  given  over  to 
the  parties.  Even  here,  however,  the  analogy  to  real  actions  was 
not  very  complete,  as  real  actions  were  always  brought  for  some 
definite  thing,  ascertainable  before  the  action  was  brought ;  but, 
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except  in  the  case  of  an  indivisible  thing  or  one  which  it  was  not 
expedient  to  divide  (the  case  referred  to  in  the  last  clause  of  the 
paragraph),  the  thing  to  be  adjudged  was  only  ascertained  by  the 
action. 

As  to  the  formula  in  these  actions,  see  Introd.  sec.  103.  In 
these  actions  no  distinction  can  properly  be  made  of  plaintiff  and 
defendant  Ulpian  says, '  Mixtce  sunt  actiones,  in  quibvs  uterque 
actor  eat  \  (D.  xliv.  7. 37. 1.)  The  judge  discharged  the  function 
assigned  him  equally  for  the  benefit  of  all  persons  interested  in 
the  subject-matter  of  the  action.     (See  Tit.  17.  4-7.) 

2L  Omnes  autem  aotiones  vel  in  21.  All  actions  are  for  the  single, 

simplum  oonceptn  sunt  vel  in  du-    double,   triple,    or  quadruple   value  ; 
plum  vel  in  triplum  vel  in  quadru-    beyond  that  no  action  extends, 
plum:    ulterius  autem  nulla  actio 
extenditur. 

D.  ii.  8.  3. 

We  have  now  the  fourth  division  of  actions,  that,  namely, 
according  to  the  amount  of  the  condemnation. 

In  actions  which  were  in  duplvmi,  in  tripltmi,  or  in  quad" 
TV/pluTa  conceptcBf  the  intentio  only  contained  an  estimate  of  the 
single  value,  the  amount  of  actual  loss,  and  then  in  the  con- 
demnatio  this  was  doubled,  tripled,  or  quadrupled,  as  the  case 
might  be ;  the  word  conceptcBy  therefore,  which  properly  refers  to 
the  intentio,  is  not  very  strictly  used. 

22.  In  simplum  agitur  veluti  ex  22.  The  simple  value  is  sued  for ; 
stipulatione,  ex  mutui  datione,  ex  a8,forexample,  in  case  of  astipulation, 
empto,  vendito,  looato,  oonducto,  a  contract  of  mutuwm^  a  sale,  a  letting 
mandate  et  denique  ex  aliis  com-  on  hire,  a  mandate,  and  in  numberless 
pluribus  causis.  other  oases. 

If  a  person  stipulated  that  in  a  certain  case  his  debtor  should 
give  him  double  or  triple  of  the  value  of  the  sum  owed,  the 
action  brought  to  enforce  the  stipulation  would  still  be  in  aiTnphum 
concepta.  It  would  be  the  agreement,  and  not  the  action,  which 
would  double  or  triple  the  sum  to  be  paid. 

23.  In  duplum  agimus  veluti  23.  The  double  value  is  sued  for; 
furti  neo  manifesti,  damni  injuris  as,  for  example,  in  an  action  of  theft 
ex  lege  Aquilia,  depositi  ex  quibus-  not  manifest,  of  wrongful  injury  under 
dam  casibus :  item  servi  comipti,  the  lex  Aquilia,  and,  in  certain  cases, 
quae  competit  in  eum,  cujus  hortatu  in  an  action  of  deposit.  Also  in  an 
consiliove  servus  alienus  fugerit  aut  action  on  account  of  the  corruption  of 
contumax  adversus  dominum  factus  a  slave  brought  against  him  by  whose 
est  aut  luxuriose  vivere  ccoperit  aut  advice  or  instigation  the  slave  has  fled 
denique  quolibet  modo  deterior  from  his  master,  has  grown  disobedient 
factus  sit  (in  qua  actione  etiam  towards  him,  become  dissolute  in  his 
earum  rerum,  quas  fugiendo  servus  habits,  or  been  made  in  any  manner 
abstulit,  sestimatio  dedncitur) :  item  worse ;  and,  in  this  action,  an  estimate 
ex  legato,  quod  venerabilibus  locis  is  also  to  be  made  of  whatever  things 
relicturn  CHt,  secundum  ea,  quie  the  slave  has  stolen  from  his  master 
supra  diximus.  at  his  flight.    An  action  also  for  the 

detention  of  a  legacy,  left  to  a  sacred 
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place,  is  brought  for  double  value,  as 
we  have  before  stated. 

Gal  iil  190;  Gal  iv.  9,  171;  D.  xvL  3.  1.  1;  D.  xi.  3.  1.  pr.;  0.  i.   3. 

46.7. 

Depositi  ex  quibvsdam  casibus,  i.e.  when  made  under  the  pres- 
sure of  a  sudden  calamity.    (See  note  on  par.  17.) 

24.  Tripli    vero,    cum    quidam  24.  The  triple  yalne  is   sued  for 

majorem  verae  sstimationis  quanti-  when  any  person  inserts  in  his  state- 
tatem  in  libello  conventionis  in-  ment  of  demand  a  greater  sum  than  is 
scruit,  ut  ex  hac  causa  viatores,  id  due  to  him^  so  that  the  viatores,  that  is, 
est  exsecutores  litium,  ampliorem  the  officers  of  suits,  exa<}t  a  larger  sum 
summam  sportularum  nomine  exi-  as  their  fee.  In  this  case  the  defend- 
gerent :  tunc  enim  quod  propter  ant  may  obtain  from  the  plaintiff  the 
eorum  causam  danmum  passus  fuerit  triple  value  of  the  loss  he  has  sustained 
reus,  id  triplum  ab  actore  conse-    by  giving  the  fee,  but   the  amount 

which,  by  being  overcharged,  he  dis- 
bursed is  counted  cus  one  of  the  three 
sums  in  the  triple  value.  This  a  con- 
stitution inserted  in  our  code  has 
established,  on  which  constitution, 
without  doubt,  a  statutory  condiction 
may  be  grounded. 

C.  iil  10.  2. 

In  the  old  law  there  had  been  other  actions  in  triplum,  as 
those  fturti  concepti  And  fv/rti  oblati.  (Qai.  iii.  191 ;  see  Tit.  1. 
4  of  this  Book.)  The  action,  of  which  Justinian  speaks  in  this 
paragraph,  had  been  substituted  by  him  for  the  penalty  of  entirely 
losing  all  right  of  action,  to  which  a  plaintiff  who  sued  for  more 
than  was  due  to  him  had  been  liable.     (Qai.  iv.  53.) 

The  libelliba  conventionis,  in  the  system  of  civil  process  obtain- 
ing in  the  Lower  Empire,  was  the  notification  of  an  action  and  its 
grounds  delivered  by  a  bailiff  of  the  court  {viator,  executor)  to 
a  defendant,  who,  on  the  receipt  of  it,  had  to  give  security  for 
his  appearance  before  the  judex.  It  thus,  in  the  extraordinaria 
jtudicta,  replaced  the  old  vocatio  in  jus,  Condictio  ex  lege  is 
literally  a  '  condiction  under  a  statute  \     (See  In  trod.  sec.  111.) 


quetur,  ut  in  hoc  triplo  et  simpliun, 
in  quo  dajnnum  passus  est,  connu- 
meretur.  Quod  nostra  constitutio 
induxit,  qus  in  nostro  codice  fulget, 
ex  qua  dubio  procul  est  ex  lege 
oondicticiam  emanare. 


25.  Quadrupli  veluti  furti  mani- 
festi,  item  de  eo,  quod  metus  causa 
factum  sit,  deque  ea  pecunia,  quae  in 
hoc  data  sit,  ut  is,  cui  datur,  calum- 
nise  causa  negotium  alicui  faceret 
vel  non  faceret :  item  ex  lege  con- 
dicticia  a  nostra  constitutione  oritur, 
in  quadruplum  condemnationem  im- 
ponens  his  exsecutoribus  litium,  qui 
contra  nostre  constitutionis  normam 
a  reis  quidquam  exegerint. 


25.  The  quadruple  value  is  sued 
for ;  as,  for  example,  in  an  action  for 
manifest  theft,  in  an  action  quod  metus 
cattsOy  and  an  action  relating  to  money 
given  to  any  one  to  set  on  foot,  or  to 
desist  from,  a  vexatious  suit.  The  sta- 
tutory condiction  is  also  for  the  quad- 
ruple value,  which  is  established  in 
our  constitution  against  those  officers 
of  suits  who  demand  anything  from 
the  defendant;  contrary  to  the  regula- 
tions of  the  constitution. 


Gal  iii.  189 ;  D.  iv.  2.  14. 1 ;  D.  iii.  6.  1.  pr. ;  C.  iii.  2.  4. 

De  ea  pecunia  quce  datur.    Titius  is  bribed  by  some  one  to 
institute  a  vexatious  suit,  or  he  threatens  to  bring  a  vexatious  suit, 
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and  the  person  he  threatens  pays  him  not  to  bring  it.  In  either 
case  an  action  in  quadriipluTrit  lies  against  him. 

26.  Sed  furti  quidem  nee  mani-  26.  But    an   action    of    theft    not 

f esti  actio  et  servi  corrupti  a  ceteris,  manif est,  and  an  action  on  account 
de  quibus  simul  locuti  sumus,  eo  dif-  of  a  slave  corrupted,  differ  from  the 
fert,  quod  hee  actiones  omnimodo  others,  which  we  have  placed  under 
dupli  sunt :  at  illse,  id  est  damni  in-  the  same  head,  in  that  they  are  always 
jurise  ex  lege  Aquilia  et  interdum  brought  for  double  the  value ;  but  the 
depositi,  infitiatione  duplicantur,  in  others,  that  is,  the  action  given  by  the 
confitentem  autem  in  simplnm  dan-  lex  Aquilia  for  a  wrongful  injury,  and 
tur :  sed  ilia,  qusB  de  his  competit,  the  action  of  deposit  under  pressure, 
quffi  reliota  venerabilibus  locis  sunt,  are  brought  for  the  double  value  in 
non  solum  infitiatione  duplicatur,  case  of  denial;  but  if  the  defendant 
sed  et  si  distulerit  relicti  solutionem,  confesses,  the  single  value  only  can  be 
usque  quo  jussu  magistratuum  nos-  recovered.  In  actions  brought  for 
trorum  conveniatur ;  in  confitentem  things  given  to  sacred  places,  double 
vero  et  antequam  jussu  magistra-  is  recovered,  not  only  on  the  denial  of 
tuum  conveniatnr  solventem  simpli  the  defendant,  but  also  on  payment 
redditnr.  being  delayed  imtil  a  magistrate  orders 

an  action  to  be  brought ;  but  it  is  the 
single  value  only  that  can  be  recovered, 
if  the  debt  is  acknowledged,  and  paid 
before  such  an  order  is  given. 

Gai.  iv.  9.  171,  173;  C.  i.  3.  46.  7. 


27.  Item  actio  de  eo,  quod  metus 
causa  factum  sit,  a  ceteris,  de  quibus 
simul  locuti  sumus,  eo  differt,  quod 
ejus  natiura  tacite  continetur,  ut,  qui 
judicis  jussu  ipsam  rem  actori  resti- 
tuat,  absolvatur.  Quod  in  ceteris 
casibus  non  ita  est,  sed  omnimodo 
quisque  in  quadruplum  condcmna- 
tur,  quod  est  et  in  furti  manifesti 
actione. 


27.  The  action  quod  metus  causa 
differs  also  from  the  other  actions  in- 
cluded under  the  same  head,  because 
it  is  tacitly  implied  in  the  nature  of 
this  action,  that  a  defendant,  who,  in 
obedience  to  the  conunand  of  the 
judge,  restores  the  things  taken,  ought 
to  be  acquitted ;  in  all  the  other  actions, 
on  the  contrary,  the  defendant  is  al- 
ways condemned  to  pay  the  fourfold 
value,  as,  for  instance,  in  the  action 
of  manifest  theft. 

D.  iv.  2.  14.  1,  4. 

The  actio  quod  metus  causa  was  given  to  a  person  who  had, 
while  under  constraint  from  the  fear  of  actual  or  threatened  vio- 
lence, alienated  anything,  created  real  rights,  or  entered  into  an 
obligation.  It  could  be  Drought  against  any  one  who  profited  by 
what  had  been  done.  (D.  iv.  2.  14.  3.)  The  action  was,  as  the 
text  informs  us,  a/rbitraria.     (See  Introd.  sec.  106.) 

28.  Actionum    autem     qusedajn  28.  Again,  some  actions  are  bon« 

bonee  fidei  sunt,  qusedam  stricti  juris,  fidei,  some  are  stricti  juris.    Of  those 

BonsB  fidei  sunt  has :  ex  empto,  ven-  bonss  fidei  there  are  the  following : — 

dito,  locato,  conducto,  negotiorum  the  actions  empti  and  venditi,  locati 

gestorum,    mandati,    depositi,    pro  and  conducti,  negotiorum  gestorum; 

socio,  tutelse,  commodati,  pignera-  those  brought  on  a  mandate,  deposit, 

ticia,  familiffi  erciscundse,  communi  partnership,  tutelage,  loan,  or  pledge ; 

dividundo,  prsscriptis  verbis,  quae  the  action  familim  erciscundas ;  that 

de  eestimato  proponitur,  et  ea,  quse  communi  dividundo ;  the  action  prss- 

ex  permutatione  competit,  et  heredi-  scriptis  verbis,  arising  from  a  com- 

tatis  petitio.     Quamvis  enim  usque  mission  to  sell  at  a  fixed  price,  or  an 

adhuc    incertum    erat,    sive    inter  exchange ;  and  the  dememd  of  an  in- 
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bonsB  fidei  judicia  connumeranda  sit  heritance.  For  although  it  was,  till 
sive  non,  nostra  tamen  constitutio  recently,  doubtful  whether  this  last 
aperte  ecou  esse  bone  fidei  disposuit.    action    should    be    included    among 

those  bonx  fideiy  oxu  constitution  has 
clearly  decided  that  it  is  to  be  included 
among  them. 

Gai.  iv.  62 ;  C.  iiL  31.  12.  3. 

We  here  enter  on  the  fifth  division  of  actions,  that,  namely, 
according  to  the  powers  given  to  the  judge,  and  according  to 
which  they  are  divided  into  dctionea  bonce  fidei,  actiones  stricti 
juris  and  actiones  arbitrarice. 

In  actions  boncE  fidei,  the  words  ex  bonafide^  or  some  equiva- 
lent expression,  were  permitted  to  be  added  to  the  formula,  so  that 
the  intentio,  which  was  always  incerta,  ran,  quicquid  dare,  or 
facere,  or  proestare  oportet  ex  bona  fide.  The  actions  in  which  this 
was  permitted  were  all  praetorian.  Justinian  here  gives  a  list  of 
them  ;  and  probably,  though  not  quite  certainly,  the  list  is  meant  to 
be  a  complete  one.  The  principal  effects  of  this  addition  to  the 
formula  were : — (1)  That  all  circumstanxies  tending  to  show 
dolus  malus  were  taken  into  consideration,  without  an  exception 
doli  mali  being  inserted.  (D.  xxx.  84.  5.)  (2)  Every  assistance 
which  the  consideration  of  customs  and  common  use  could  give  to 
the  determination  of  the  particular  question  was  permitted  to 
affect  the  decision  of  the  judge.  (D.  xxi.  1.  31.  20.)  (3  The 
judge  would  notice  any  counter  claims  which  the  defendant  might 
have  arising  out  of  the  same  set  of  circumstances  which  gave  rise 
to  the  action  of  the  plaintiff  (Gai.  iv.  63),  and  would  provide  for 
future  contingencies,  as,  e.g.,  in  an  action  pro  socio,  he  met  the 
case  of  one  partner  having  taken  on  himself  liabilities  not  as  yet 
enforceable.  (D.  xvii.  2.  38.  pr.)  (4)  And,  lastly,  interest  was 
due  on  the  thing  withheld  from  the  time  it  ought  to  have  been 
given.     (D.  xxii.  1.  32.  2.) 

In  the  actions  stricti  juris,  the  judge  was  obliged  to  adhere 
strictly  to  the  principles  of  the  civil  law.  Dolus  malus,  or  counter 
claims,  could  not  be  taken  into  consideration  unless  exceptions 
were  inserted  bringing  them  before  the  notice  of  the  judge.  And 
interest  could  not  generally  be  claimed  from  before  the  time  of  the 
litis  contestatio,  except  by  special  stipulation.  (D.  xii.  1.  31.) 
It  was  the  actions  derived  from  the  jius  civile,  i.e.  real  actions  and 
condictions,  that  were  stricti  juris.  That  a  real  action  should,  as 
in  the  case  of  the  petitio  hereditatis,  be  bonce  fidei,  was  quite  an 
exception.  But  the  petitio  hereditatis  had  characteristics  which 
allied  it  with  personal  actions,  habet  prcestationes  quasdam  per- 
sonates. (D.  V.  3.  25.  18.)  It  could  only  be  brought  against 
those  who  possessed  an  inheritance  (1)  pro  herede,  i.e.  as  heir  or 
bonorvmi possessor,  or  {2) pro  possessore.  Pro  possessore  possidet 
prcedo  qui  interrogatus  cur  possideat,  responsurus  sit  quia 
possideo,  i.e.  a  possessor  who  does  not  pretend  to  justify  his  posses- 
sion by  any  legal  title.     (D.  v.  3.  11  and  12.)     And  not  only  was 
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the  petitio  hereditatis  thus  personal  in  the  sense  of  bein^  limited 
to  two  classes  of  persons,  but  it  had  some  of  the  consequences  of 
a  peraonal  action.  By  it  the  plaintiff  could  recover  from  the  pos- 
sessor moneys  he  had  derivea  from  the  inheritance,  and  it  could 
be  brought  against  debtors  of  the  deceased  to  make  them  pay 
what  they  owed  to  the  inheritance  in  case  these  debtors  claimed 
to  retain  their  debts  as  being  the  right  heirs.  (D.  v.  3.  18.  16 ; 
D.  V.  3.  42.)  The  jurists  had  been  divided  on  the  point  whether 
in  a  petitio  hereditatis  cognisance  could  be  taken  of  dolus  malus 
without  an  exceptio.  Justinian  decided  that  it  could,  the  action 
being  treated  as  one  honoe  fidei. 

Actiones  arbitrarioe  are  treated  of  in  paragr.  31. 

An  action  prcescriptis  verbis,  otherwise  in  factum  prcescriptis 
verbis,  or  civilis  in  factwm,  was,  as  we  have  elsewhere  said,  an 
action  in  which  at  the  head  of  the  formula  were  placed  words 
stating  the  facts  giving  rise  to  a  contract  which  did  not  come 
under  any  of  the  heads  of  contracts  bearing  a  particular  name.  Of 
these  actions,  which  were  always  bonce  fidei  and  in  jus  conceptce, 
the  two  mentioned  in  the  text  are  only  examplea  In  the  contract 
permutatiOy  each  party  made  a  contract  re,  i.e.  by  depositing  the 
thing  bartered  with  the  other ;  but  the  thing  given  was  not  given 
as  a  mutuum,  a  commodatv/m,  a  depositvmi,  or  a  pignus,  and 
therefore  the  circumstances  had  to  be  stated  specially.  The  action 
de  cestiraato  was  given  when  a  thing  was  entrusted  to  another  to 
sell  for  a  certain  sum  ;  the  agent  being  permitted  to  retain  all  he 
received  above  that  given,  and  to  give  back  the  thing  if  he  could 
not  obtain  the  price  fixed.  This  was  not  precisely  a  locatio,  a 
societas,  or  a  mandatura,  and  therefore  the  action  was  given  in 
the  form  of  one  prcescriptis  verbis.  (See  Bk.  iii.  Tit.  13.  2. 
note  4.) 

29.  Fuerat  antea  et  rei  uxorisB  29.  Formerly,  there  wcus  the  action 

actio  ex  bons  fidei  judiciis  :  sed  rei  uxoriaSy  which  was  included  among 
cum,  pleniorem  esse  ex  stipulatu  ac-  the  actions  bonas  fidei;  but  finding  the 
tionem  invenientes,  omne  jus,  quod  action  ex  stipulatu  to  be  more  advsui- 
res  uxoria  ante  habebat,  cum  multis  tageous,  we  have  transferred,  but  with 
divisionibus  in  ex  stipulatu  actionem,  many  distinctions,  to  the  action  ex 
quae  de  dotibus  exi^endis  proponitur,  stipulatu^  when  given  for  the  recovery  of 
trans tulimus,  mento  rei  nxoris  ac-  marriage  portions,  all  the  effects  before 
tione  sublata,  ex  stipulatu,  quss  pro  attacliing  to  the  action  rei  uxorias ;  the 
ea  introducta  est,  naturam  bonse  actio  rei  uxorim  being  then  reasonably 
fidei  judicii  tantum  in  exaotione  done  away  with,  the  action  ea;  «^tpu/a^ti, 
dotis  meruit,  ut  bons  fidei  sit.  Sed  by  which  it  is  replaced,  naturally  as- 
et  tacitam  ei  dedimus  hypothecam  :     sumed  the  character  of  an  action  honw 

Erseferri  autem  aliis  oreditoribus  in  ,^c2et,  but  assumed  it  only  when  brought 
ypothecis  tunc  oensuimus,  cum  ipsa  for  the  recovery  of  a  marriage  portion, 
mulier  de  dote  sua  experiatur,  cujus  We  have  also  given  the  wife  an  implied 
Bolios  providentia  hoc  induximus.         mortgage,  but  when  we  prefer  her  to 

mortgagees,  we  do  so  only  whenever 
she  herself  sues  for  her  marriage  por- 
tion. For  it  is  to  her  persona^y  that 
we  grant  the  privilege. 

D.  iv.  6.  8;  0.  v.  13;  C.  \TiL  18.  12. 1. 
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In  order  to  enforce  the  restitution  of  a  marriage  portion  after 
the  dissolution  of  the  marriage,  the  actio  rei  uxorice  was  given  ; 
but  sometimes  the  wife  or  other  person  entitled  (Bk.  ii  Tit.  7.  3 
note),  not  content  with  the  remedy,  stipulated  with  the  husband 
for  the  restitution,  and  thus  secured  uie  power  of  bringing  an 
action  ex  stipulate. 

In  the  actio  rei  tbxorice,  which  was  an  action  bonce  Jidei,  the 
husband  could,  for  different  reasons,  make  certain  deductions  in 
his  restitution  of  the  doe.  He  had  three  years  in  which  to  make 
restitution  by  thirds  of  all  things  quce  numero,  ponderCf  men- 
8V/rave  constant;  he  could  oppose  to  the  action  the  beneficiv/m 
competenticey  that  is,  he  was  only  condemned  to  pay  quam,tv/ni 
facere  potest;  and  h&  could  deduct  the  useful  as  well  as  the 
necessary  expenses  he  had  incurred  in  managing  the  dotal  pro- 
perty. (See  paragr.  37.)  The  wife  could  not  transmit  the  action 
to  her  heirs,  and  if  her  husband  was  deceased,  and  she  had 
benefited  by  his  testament,  she  could  not  both  accept  the  gift 
under  the  testament,  and  also  ask  for  the  restitution  of  her  portion, 
but  was  obliged  to  abandon  either  the  one  advantage  or  the  other. 
(Ulp.  Reg.  6.  6.  et  seq.) 

None  of  these  drawbacks  attended  the  action  ex  stipulatu. 
There  could  be  no  deductions,  no  delay  in  payment,  no  regard  to 
the  husband's  power  to  pay.  The  action  passed  to  the  heirs  of  the 
wife,  and  she  could. take,  in  addition,  anything  given  her  by  her 
husband's  testament. 

Justinian  united  the  two  actions  into  one.  However  the  dos 
might  have  been  given,  and  whether  there  had  really  been  any 
stipulation  to  restore  it,  a  tacita  stipulatio  was,  in  every  case,  to 
be  supposed.  The  actio  rei  uxorice  was  to  be  abolished,  and  all 
actions  for  the  restitution  of  a  marriage  portion  to  be  brought  ex 
stipulatu.  But  then,  this  action  was  treated  as  one  bonce  Jidei, 
and  produced  most  of  the  advantages  which  the  husbana  had 
enjoyed  under  the  actio  rei  uxorioe.  He  had  a  year  in  which  to 
restore  all  moveables  ;  he  could  claim  the  beneficium  competentioe, 
and  might  deduct  the  necessary  expenses  he  had  been  put  to. 
(See  paragr.  37.)  Lastly,  in  order  to  make  the  position  of  the 
wife  more  secure,  Justinian  gave  her  an  implied  mortgage  on  the 
effects  of  her  husband,  taking  priority  over  all  other  incumbrances 
— a  privilege,  however,  personal  to  herself.     (C.  v.  13.  1.) 

30.  In  bonse  fidei  autem  judiciis  80.  In  all  actions   bonas  fidei  full 

libera  potestas  permitti  videtur  ju-  power  is  given  to  the  judge  to  deter- 

dici  ex  bono   et    aequo  sestimsmdi,  mine,  according  to  the  rules  of  equity, 

quantum  actori  restitui  debeat.     In  how  much  ought  to  be  restored  to  the 

quo  et  illud  continetur,  ut,  si  quid  plaintiff ;  whence  it  follows  that  when 

invicem  actorem  prsestare  oporteat,  the  plaintiff  also  is  found  to  be  indebted 

eo  compensate,  in  reliquum  is,  cum  to  the  defendant,  the  debtor  ought  to 

quo  actum  est,  condemnari  debeat.  be  allowed  to  set  off  the  sum  due  to 

Sed  et  in  strictis  judiciis  ex  rescripto  him,  and  to  be  condemned  only  to  pay 

divi  Marci  opposita  doli  mali  excep-  the  difference.     Even  in  actions  slricti 

tione  compensatio  inducebatur.    Sed  juris^  a  rescript  of  the  Emperor  Marcus 

nostra    constitutio    eas    compensa-  permitted  a  set-off  to  be  claimed,  by 

G  G 
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tiones,  qns  jure  aperto  nituntur,  opposing  the  exception  of  fraud ;  but 
latius  introduxit,  ut  actiones  ipso  our  constitution,  when  the  debt  due 
jure  minuant  sive  in  rem  sive  per-  to  the  defendant  is  evident,  has  given 
sonales  sive  alias  quascumque,  ex-  a  greater  latitude  to  claims  of  set-off; 
cepta  sola  depositi  actione,  cui  for  now  actions,  real  or  personal,  or  of 
aliquid  compensationis  nomine  op-  whatever  kind,  are  ipso  jure  reduced 
poni  satis  impium  esse  credidimus,  by  the  claim,  with  the  exception  only 
ne  sub  prsetextu  compensationis  de-  of  the  action  of  deposit,  against  which 
positarum  renun  quis  exactione  de-  we  have  judged  it  highly  improper  to 
fraudetur.  permit  any  claim  of  set-off  to  be  made, 

lest  under  this  pretence  any  one  should 
be  fraudulently    prevented  from  re- 
covering the  thing  deposited. 
Gai.  iv.  61;  0.  iv.  3L  14.  pr.  and  1;  C.  iv.  34.  11. 

The  subject  of  compensatio  will  be  treated  of  more  fully  under 
paragr.  39. 

81.  Prseterea  quasdam  actiones  81.  Some  actions,  again,  are  called 
arbitrarias,  id  est  ex  arbitrio  judicis  arbitrary,  as  depending  upon  the  ar- 
pendentes,  appellamus,  in  quibus  bitrium  of  the  judge.  In  these,  if  the 
nisi  arbitrio  judiois  is,  cum  quo  defendant  does  not,  on  the  order  of 
agitur,  actori  satisf aciat,  veluti  rem  the  judge,  give  the  satisfaction  awarded 
restituat  vel  exhibeat  vel  solvat  vel  by  the  judge,  and  cither  restore,  ex- 
ex  noxaJi  causa  servum  dedat,  con-  hibit,  or  pay  the  thing,  or  give  up  a 
denmari  debeat.  Sed  istse  actiones  slave  that  has  committed  an  injury,  he 
tarn  in  rem  quam  in  personam  in-  ought  to  be  condemned.  Of  those  ar- 
veniuntur.  In  rem  veluti  Publiciana,  bitrary  actions  soino  are  real  and  some 
Serviana  de  rebus  coloni,  quasi  personal :  real,  as  the  actions  Publi- 
Serviana,  quss  etiam  hypothecaria  ciana,  Serviana  as  to  the  property  of 
vocatrur :  in  personam  veluti  quibus  a  farmer,  and  quoM- Serviana^  also 
de  eo  agitur,  quod  ant  metus  causa  called  hypothecaria;  personal,  as  those 
aut  dolo  malo  factum  est,  item  qua  by  which  a  suit  is  commenced  on  ac- 
id, quod  certo  loco  promissum  est,  count  of  something  done  through  fear 
petitur.  Ad  exhibendmu  quoque  or  fraud,  and  that  by  which  something 
actio  ex  arbitrio  judiois  pendet.  In  is  sought  which  was  promised  to  be 
his  enim  actionibus  et  ceteris  simili-  paid  at  a  particular  place.  The  action 
bus  permittitur  judioi  ex  bono  et  od  ea;At&en(2t£m  also  depends  on  the  ar* 
aequo  secundum  cujusque  rei,  de  qua  bitrium  of  the  judge.  In  these  actions, 
actum  est,  naturam  estimare,  quem-  and  others  of  a  like  natiure,  the  judge 
admodum  actori  satisfieri  oporteat.  may  determine,  according  to  the  prin- 
ciples of  equity  and  the  circumstcmcep 
of  the  particular  case,  the  satisfaction 
which  the  plaintiff  ought  to  receive. 
D.  VL  L  18 ;  D.  iv.  2. 14.  4 ;  D.  xiii.  4.  4.  1 ;  D.  xx.  1.  16.  3;  D.  iv.  3.  la 

In  the  actiones  a/rbitrarice  the  judge  was  instructed  only  to 
condemn  the  defendant  in  a  sum  of  money,  if  he  did  not  satisfy 
the  demand  of  the  plaintiff,  supposing  that  demand  was  weU 
founded.  When,  therefore,  the  judge  had  ascertained  the  validity 
of  the  plaintiffs  claim,  he  issued  an  order  (arbitrium)  to  the  de- 
fendant, and  at  the  same  time  condemned  him  to  pay,  in  case  of 
his  refusal,  a  sum  proportionate  to  the  value  of  what  was  claimed, 
quanti  ea  res  erit.  This  was  fixed,  if  the  defendant,  when  ordered 
to  restore  a  thing,  had  fraudulently  put  it  out  of  his  power  to 
restore  it,  by  the  plaintiff  himself,  who  stated  on  his  oath  (D. 
xii.  3.  5)  the  amount  he  considered  fairly  due  to  him  as  compen- 
sation ;  otherwise  the  judex  fixed  the  amount  according  to  the 
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circumstances  of  the  case ;  and,  at  any  rate  in  the  time  of  Ulpian, 
the  Tnanus  militaria  was  employed,  by  the  direction  of  the' judge, 
to  put  the  plaintiff  in  possession,  when  the  defendant  had  the  thing 
in  nis  possession  and  would  not  give  it  up.     (D.  vi.  1.  68.) 

Actions  in  rem  were  enforced  by  being  made  arhitraricBy  and 
all  actions  in  rem  were  so  enforced.  (See  Tit.  17.  2.)  In  real 
actions  the  satisfaction  ordered  by  the  judge  was  to  restore  the 
thing.  In  the  actio  Serviana  and  the  dctio  qnasi-Serviana,  the 
a/rbitrium  was  alternative,  and  the  defendant  was  ordered  either 
to  pay  the  debt  or  to  give  up  the  thing  pledged,  and  in  default 
was  condemned  to  the  amount  of  the  value  of  the  thing  pledged. 
(D.  XX.  1.  16.  3.)  It  is  to  this  case  that  the  words  'vet aolvaV 
in  the  text  refer.  When  the  thing  claimed  was  restored,  the  con- 
demnatio  might  still  be  made  available  for  the  fnictvs.  (D. 
vL  1,  68.)  Among  personal  actions,  those  quod  metua  causa,  de 
dolo  mala,  and  ad  exhibendum  were  arbitrarice,  because  they 
were  brought  virtually  to  have  something  restored  or  exhibited. 
The  action  de  eo  quod  certo  loco  prom^issv/m  est  was  made 
a/rbitraria,  for  the  peculiar  reason  mentioned  below. 

With  respect  to  the  actio  quod  metus  causa,  see  paragr.  25 
and  27.  The  actio  de  dolo  malo  was  given  to  avoid  the  conse- 
quences of  a  dolvs  malus,  but  only  when  there  was  no  other 
means  of  avoiding  them  (D.  iv.  3.  1.  1) ;  it  was  in  simplum;  it 
subjected  the  defendant,  if  condemned,  to  infamy,  and  nad  to  be 
brought  within  a  year.    (D.  iv.  3.  29.) 

As  will  be  found  from  Tit.  12.  2,  in  every  action  the  defendant 
was  to  be  absolved  if,  before  sentence  was  given,  he  satisfied  the 
demands  of  the  plaintiff. 

Qua  id,  quod  certo  loco  promissv/m  est,  petitur.  When  a 
contract  was  made  in  which  it  was  agreed  that  payment  should  be 
made  at  a  particular  place,  the  creditor  could  not  demand  pay- 
ment anywhere  else.  If  he  did,  he  asked  for  more  than  was 
his  due,  and  was  subject  to  the  consequences  of  a  plas-petitio. 
(See  paragr.  33.)  Supposing,  indeed,  the  action  brought  on  the 
obligation  was  one  bonce  Jidei,  or  had  an  intentio  incerta,  as  being 
for  an  undetermined  object,  then,  as  the  judge  would  take  into 
account  all  the  circumstances  of  the  case,  and  allow  the  defendant 
the  benefit  of  whatever  difference  being  sued  in  a  wrong  place 
could  bo  supposed  to  make  to  him,  the  consequence  of  this  plv^- 
2)etitio  would  be  immaterial.  But  if  the  action  was  stricti  juris 
and  for  a  thing  certain,  the  plaintiff  could  not  have  brought  it  else- 
where than  in  the  place  named  without  incurring  the  consequences 
of  a  plus-petitio ,  had  not  the  praetor  come  to  his  relief  and  given 
him  the  actio  arbitraria  mentioned  in  the  text.  By  this  action 
the  creditor  was  allowed  to  sue  in  a  place  other  than  that  agreed 
upon,  but  the  pnetor  compensated  the  debtor  by  giving  him  an 
advantage.  Tlu*  action  was  made  arbitraria,  and  the  debtor  was 
ordi^rtMl  to  pay  wliat  the  crtiditor  claimed,  or  to  give  security  that 
it  would  be  paid  in  the  place  where  due.  If  he  did  not  do  tliis, 
tlien  in  the  condeinnatio  the  jude^x  fixed  an  amount  in  which  the 
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advantage  it  might  have  been  to  the  debtor  to  have  paid  in  the 
particular  place  was  taken  into  consideration.  (See  paragr.  33.) 
The  praetor,  however,  perhaps  only  allowed  the  creditor  k)  take 
advantage  of  this  action  if  the  defendant  absented  himself  from 
the  place  where  the  payment  ought  to  have  been  made  (D.  xiii  4. 
1),  and  then  the  creditor  could  bring  this  action  either  at  Rome 
or  in  any  place  where  the  defendant  had  a  domicile,  or  in  any  place 
where  tiie  defendant  consented  to  appear.     (D.  v.  1.  19.  4.) 

82.  Curare  autem  debet  judex,  nt  82.  A  judge  ought,  cus  much  as  pos- 
omnimodo,  quantum  possibile  ei  sit,  sible,  to  take  care  that  his  sentence 
c«rt8B  peounisB  vel  rei  sententiam  awards  a  thing  or  sum  certain,  even 
ferat,  etiam  si  de  incerta  quantitate  though  the  claim  submitted  to  him 
i^ud  eum  actum  est.  may  have  been  for  an  uncertain  quan- 
tity. 

•  Gai.  iv.  48,  62 ;  C.  vii.  4.  17. 

CertcB  pecunioB  vel  rei.  Before  the  formulary  system  the 
judgment  might  be  either  to  give  a  thing  or  to  pay  a  sum  of 
money.  Under  the  formulary  system  the  condemnatio  was 
always  to  pay  a  sum  of  money.  (Gai.  iv.  48.)  Under  the  system 
of  judida  extraordincma  a  return  was  made  to  the  old  law,  and 
the  condemnatio  might  be  not  only  for  a  certain  sum  of  money, 
but  also  for  any  other  definite  thing,  that  thus  the  object  of 
the  demand  might  be  directly  obtained. 

83.  Si  quis  agens  in  intentione  38.  Formerly,  if  a  plaintiff  claimed 
sua  plus  complexus  fuerit,  quam  ad  in  his  intentio  more  than  his  due,  he 
eum  pertinet,  causa  cadebat,  id  est  failed  in  his  action,  that  is,  he  lost  the 
rem  amittebat,  nee  facile  in  integ-  thing  owing  to  him,  nor  was  it  easy  for 
rum  a  prsetore  restituebatur,  nisi  him  to  get  reinstated  by  the  praetor 
minor  erat  viginti  quinque  annis.  imless  he  was  under  the  age  of  twenty- 
Huic  enim  sicut  in  aHis  causis  causa  five  years  ;  for  in  this,  as  well  as  m 
cognita  succurrebatur,  si  lapsus  other  cases,  in  which  aid  was  given  on 
juventute  fuerat,  ita  et  in  hac  causa  good  ground  for  it  being  proved,  it  was 
guccurri  solitum  erat.  Sane  si  tam  usual  to  aid  the  plaintiff  if  it  appeared 
magna  causa  justi  error  is  intcrvenie-  that  he  had  made  an  error  owing  to  his 
bat,  ut  etiam  constantissimus  quis-  youth.  If,  however,  the  reasons  which 
que  labi  posset,  etiam  majori  viginti  betrayed  him  into  the  mistake  were 
quinque  annis  succurrebatur :  veluti  such  as  might  have  misled  the  most 
si  quis  totum  legatum  petierit,  post  careful  man,  relief  was  given  even  to 
deinde  prolati  fuerint  codicilli,  qui-  persons  of  full  age.  For  example,  if  a 
bus  aut  pars  legati  adempta  sit  aut  legatee  had  demeinded  his  whole  legacy, 
quibusdam  aliis  legata  data  sint,  que  and  codicils  were  afterwards  produced 
^ciebant,  ut  plus  pctisse  vidcretur  by  which  a  part  of  it  was  taken  away, 
petitor  quam  dodrantem,  ad  quem  or  new  legacies  given  to  other  persona, 
ideo  lege  Falcidia  legata  minueban-  so  that  the  plaintiff  appeared  to  have 
tur.  Plus  autem  quattuor  modis  demanded  more  than  the  three-fourths 
petitur :  re,  tempore,  loco,  causa,  to  which  the  legacies  were  reduced  by 
Be :  veluti  si  quis  pro  decem  aureis,  the  lex  Falcidia.  A  man  may  demand 
qui  ei  debebantur,  viginti  petierit,  aut  more  than  what  is  due  to  him  in  four 
si  is,  oujus  ex  parte  res  est,  totam  ways — in  respect  to  the  thing,  to  the 
earn  vel  majore  ex  parte  suam  esse  time,  to  the  place,  and  to  the  circum- 
intenderit.  Tempore  :  veluti  si  quis  stances.  In  respect  to  the  thing,  as 
ante  diem  vel  ante  condicionem  pe-  when  the  plaintiff,  instead  of  ten  aurei^ 
tierit.  Qua  ratione  enim  qui  tardius  which  are  due  to  bun,  demands  twenty ; 
solvit,  quam  solvere  deberet,  minus  or  if,  although  owner  of  but  part  of 
solvere  intellegitur,  eadem  ratione,  some  particular  thing,  he  claims  the 
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qui    pr^ematurc   petit,   plus  petere  whole,  or  a  greater  share  than  he  is 

vidctnr.     Loco  plus  petitur,  veluti  entitled  to.      In  respect  to   time,  as 

cuin  quis  id,  quod  ecrto  loco  sibi  when  the  plaintiff  makes  his  demand 

stipulatus  est,  alio  loco  petit  sine  before  the  day  of  payment,  or  before 

commemoratione  illius  loci,  in  quo  the   performance  of  a  condition ;  for 

sibi    dari  stipulatus    fuerit :    verbi  just  as  he  who  does  not  pay  so  soon  as 

gratia  si  is,  qui  ita  stipulatus  fuerit  he  ought  is  held  to  pay  less  than  he 

'  Ephesi  dare  spondes  ?  '  Bomse  pure  ought,  so  whoever  makes  his  demand 

intendat  dari  sibi    oportere.     Ideo  prematurely,  demands  more  than  his 

autem  plus  petere  intellegitur,  quia  due.    In  respect  to  place,  as  when  any 

utilitatem,  quam  habuit  promissor,  person  sues  in  another  place  for  some- 

si  Ephesi  solveret,  adimit  ei  pura  thing  stipulated  to  be  delivered  at  a 

intentione :   propter  quam  causam  particular  place,  without  mentioning 

alio  loco  petenti  arbitraria  actio  pro-  the  place  fixed  by  the  stipulation ;  for 

ponitur,  in  qua  scilicet  ratio  habetur  example,  if,  having  stipulated  in  these 

utilitatis,  qus  promissori  competi-  words,   'Do  you  promise  to  give  at 

turafuisset,  si  illo  loco  solveret.  Quae  Ephesus  ? '  any  one  should  afterwards 

utilitas     plerumque     in     mercibus  bring  an  action  at  Borne,  merely  stat- 

maxima  invenitur,  veluti  vino,  oleo,  ing  that  the  defendant  ought  to  give, 

frumento,  que  per  singulas  regiones  In  this  case  the  plaintiff  would  demand 

diversa  habent  pretia :    sed  et  pe-  more  than  his  due,  as  he  would,  by  his 

cuniee    numeratsB    non  in  omnibus  tnfen^to  thus  conceived  simply,  deprive 

regionibus  sub  iisdem  usuris  fener-  the    promissor  of   the   advantage  he 

antur.    Si  quis  tamen  Ephesi  petat,  might  have  in  paying  at  Ephesus.  And 

id  est  eo  loco  petat,  quo,  ut  sibi  de-  it  is  thus  that  a  plaintiff,  suing  in  a 

tur,    stipulatus   est,    pura    actione  place  different  from  that  agreed  on,  has 

recte    agit :     idque    etiam    prsetor  provided  for  him  an  arbitrary  action 

monstrat,  scilicet  quia  utilitas  sol-  in  which  allowance  is  made  for  the  ad- 

vendi  salva  est  promissori.     Huic  vantage  which  the  debtor  might  have 

autem,  qui  loco  plus  petere  intelle-  reaped  from  paying  his  debt  in  the 

gitur,  proximuB  est    is,  qui  causa  place  a^eed  on.     This  advantage  is 

plus    petit:    ut    ecce    si    quia    ita  generally  found  to  be  most  consider- 

a  te  stipulatus  sit   *  hominem  Sti-  able  in  different  kinds  of  merchandise, 

chum  aut  decem  aureos  dare  spon-  as  in  wine,  oil,  com,  of  which  the  price 

des  ?  '  deinde  alterutrum  petat,  vel-  differs  in  different  places.    Money  it- 

uti   hominem   tantum    aut    decem  self,  again,  is  not  lent  everywhere  at 

aureos  tantum.     Ideo  autem  plus  the  same  interest.    But  if  a  man  brings 

petere  intellegitur,  quia  in  eo  genere  his  action  at  E]^hesus,thatis,at  the  place 

stipulationis  promissoris  est  electio,  fixed  by  the  stipulation,  he  may  validly 

utrum  pecuniam  an  hominem  solvere  bring  an  action  without  mention  of  the 

maht :  qui  igitur  pecuniam  tantum  place  agreed  on  for  payment :  and  this 

vel  hominem  tantum  sibi  dari  opor-  the  prsetor,  too,  points  out,  because  all 

tere  intendit,  eripit  electionem  ad-  the  advantage  the  debtor  will  have  in 

vcrsario  et  eo  modo  suam  quidem  paying  at  the  particular  place  is  secured 

mcliorem  condicionem  facit,'  adver-  to  him.     In  respect  to  the   circum- 

sarii  vero  sui  deteriorem.     Qua  de  stances,  he  who  demands  more  than  his 

causa  talis  in  ea  re  prodita  est  actio,  due  in  this  way  approaches  very  nearly 

ut  quis  intendat,  hominem  Stichum  to  him  who  demands  more  than  his  due 

aut  aureos  decem  sibi  dari  oportere,  in  respect  of  place  ;  as,  for  instance,  if 

id  est  ut  eodem  modo  poteret,  quo  any  one  stipulates  thus  with  you,  *  Do 

stipulatus  est.      Preeterea    si    quis  you  promise  to  give  either  your  slave 

generaliter  hominem  stipulatus  sit  Sticnus  or  ten  aurei  f  *  and  then  de- 

et  specialiter  Stichum    petat,    aut  mands  either  the  slave  only,  or  the 

generaliter  vinimi  stipulatus,  specia-  monev  only.     He  would  in  this  case 

uter  Gampanum  petat,  aut  generali-  be  held  to  have  demanded  more  than 

ter  purpuram  stipulatus  sit,  deinde  his  due,  because  in  such  a  stipulation 

specialiter  Tyriam  petat :  plus  pe-  the  promissor  has  the  right  to  choose 

tere    intellegitur,    quia    electionem  whether  he  will  give  the  slave  or  the 

adversario  tollit,    cui    stipulationis  money.      He,  therefore,   who   claims 

jure  libenim  fuit  aliud  solvere,  quam  either  the  money  only,  or  the  slave 

quod  peteretur.      Quin  etiam  licet  only,  takes  away  his  adversary's  power 
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vilissimum  sit,  quod  quia  petat,  ni-  of  choice,  and  thus  makes  his  own  eon- 
hilo  uiinus  plUs  ixitcro  intcllc<(itur,  dition  better,  and  that  of  his  adver- 
quia  stei>e  accidit,  ut  promissori  sary  worse  ;  and  accordingly  an  action 
facilius  sit  illud  solvere,  quod  ma-  has  been  provided  by  which  in  such 
joris  i)retii  est.  Sed  haec  quidem  a  case  the  plaintififmaintains  that  cither 
antea  in  usu  fuerant.  Postea  autem  the  slave  Stichus  ought  to  be  given 
lex  Zenoniana  et  nostra  rem  coar-  him,  or  the  money,  and  thus  makes  a 
tavit,  et  si  quidem  tempore  plus  demand  in  conformity  with  the  stipu- 
fuerit  petitum,  quid  statui  oportet,  lation.  So,  too,  if  a  man  stipulates 
Zenonis  dive  memorie  loquitur  generally  that  a  slave,  or  wine,  or 
eonstitutio :  sin  autem  quantitate  purple  be  given  him,  and  afterwards 
vel  alio  modo  plus  fuerit  petitum,  sues  for  the  slave  Stichus,  the  wine  of 
omne,  si  quid  forte  damnum  ut  in  Campania,  the  purple  of  Tyre,  he  is  hold 
sportulis  ex  hac  causa  accident  ei,  to  demand  more  than  his  due,  for  he 
contra  qucm  plus  petitum  fuerit,  thus  takes  the  power  of  election  from 
oommissatriplicondemnatidne,Bicut  his  adversary,  to  whom  it  was  open  by 
supra  diximus,  puniatur.  the  terms  of  the  stipulation  to  pay 

something  different  £rom;what  is  de- 
manded. Nay,  even  if  the  thing 
actually  sued  for  is  the  least  valuable 
of  its  kind,  yet  the  plaintiff  is  held  to 
claim  more  than  his  duo,  because  it  is 
often  easier  for  the  debtor  to  pay  a 
thing  of  greater  value.  Such  was  the' 
law  formerly  in  use.  But  considerable 
limitations  have  been  imposed  on  its 
operation  by  the  constitution  of  the 
Emperor  Zeno,  and  by  our  own.  If 
more  than  is  due  is  demanded  in  re- 
spect of  time,  the  constitution  of  Zeno 
of  glorious  memory  decides  what  must 
be  done ;  if  in  respect  of  quantity,  or 
in  any  other  way,  then  the  plaintiff  is 
to  be  pimished,  as  we  have  said  above, 
by  having  to  pay  a  sum  triple  the 
amount  of  any  loss  sustained  by  the 
defendant,  for  example,  by  increased 
court  fees. 
Gai.  iv.  53. ;  I),  iv.  4.  1.  1;  D.  iv.  C.  1.  1 ;  D.  xiii.  4 ;  C.  iiL  10.  1,  2. 

Under  the  system  oiformulcs,  a  plus-petitio  or  pluris-petitio 
had  the  effect  of  making  the  plaintiff  fail  entirely  in  an  actio 
stricti  juris,  when  the  error  was  in  the  intentio,  and  the  intentio 
was  for  a  thing  certain.  Supposing  this  were  the  case,  as  the 
formula  would  run  si  paret  decern  numraos,  <fec.,  condemna,  si 
mon  absolve,  then,  if  the  defendant  owed  only  nine  nummiy  he  did 
not  owe  ten,  and  so  ihejiudex  could  not  condemn  him.  The  plain- 
tiff failed,  and  having  once  come  in  judicio,  the  litis  contestatio 
operated  as  a  novation  of  the  cause  of  action  (see  Bk.  iii.  Tit.  29. 
3  note),  and,  his  original  claim  being  thus  cut  away,  he  was  left 
entirely  without  remedy,  and  could  take  no  further  proceedings  to 
enforce  his  demand. 

Of  course,  if  the  demand  was  for  a  thing  uncertain,  there 
could  be  no  phis-petitio  in  this  sense.  If  there  was  an  error  in 
the  demonstratio,  the  plaintiff  was  not  at  all  prejudiced.  If 
there  was  a  mistake  in  the  condemnatio,  making  it  more  unfa- 
vourable to  the  defendant  than  it  ought  to  have  been,  it  was  the 
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defendant  who  wonld  be  prejudiced ;  but  the  prffitor  would  grant 
a  new  formula,  and  so  rectify  the  mistake.  (See  Qai.  iv.  53-60, 
reading  in  57,  sed  (revs  cum)  iniquam  formularri  acccperit.) 

Under  the  system  of  the  judida  extraordinaria  a  plvs-petitio 
would  mean  any  claim  in  excess  contained  in  the  libellvs  convert- 
tionia.  The  text  informs  us  of  the  mode  in  which  such  a  mistake 
or  misstatement  was  pimished  when  the  plus-petitio  was  not  one 
tempore.  If  the  plus-petitio  was  tern/pore,  i.e.  if  the  plaintiflFsued 
before  the  proper  time,  he  was  condemned  by  the  constitution  of 
Zeno  (C.  iii.  10.  1)  to  wait  double  the  time  he  ought  originally  to 
have  waited,  and,  on  renewing  the  action,  to  reimburse  the  de- 
fendant all  expenses  he  might  have  been  put  to  by  the  action 
improperly  brought. 

Sicut  supra  diximua  refers  to  the  case  of  the  damnum  being 
fche  exaction  of  a  larger  fee  by  the  officers  of  the  court,  as  men- 
tioned  in  paragr.  24. 

84.  Si  minus  in  intentione  com-  84.  If  a  plaintiff  includes  less  in  his 

plexus  fuerit  actor,  quam  ad  eum  intentio  than  he  has  a  claim  to,  de- 

pertineret,  veluti  si,  cum  ei  decern  manding,  for  instance,  only  five  aurei 

deberentur,  quinque  sibi  dari  opor-  when  ten  are  due,  or  the  half  of  an 

tcre  intenderit,  aut  cum  totus  fundus  estate  when  the  whole  belongs  to  him, 

ejus  esset,  partem  dimidiam  suam  he  runs  no  risk ;  for  the  judge  may,  by 

esse  petierit,  sine  periculo  agit:  in  the  constitution    of  Zeno  of  glorious 

reliquum  enim  nihilo  minus  judex  memory,  condemn  in  the  same  action 

adversarium  in  eodem  judicio  con-  the  defendant  to  pay  the  remainder  of 

demnat  ex  constitutione  div»  me-  what  is  due  to  the  plaintiff 
moriffi  Zenonis. 

Gal  iv.  66 ;  C.  iii  10.  L  3. 

Under  the  praetorian  system,  a  plaintiflF  who  claimed  a  less 
amount  than  was  really  due  to  him,  could  bring  another  action 
for  the  surplus  if  he  waited  until  another  praetor  came  into  office. 
(Gai.  iv.  56.)  Zeno  allowed  the  judex  to  add  the  surplus  in  con- 
demning the  defendant. 

35.  Si  quis  aliud  pro  alio  inten-  35.  When  a  plaintiff  demands  one 
derit,  nihil  eum  periclitari  placet,  thing  instead  of  another,  he  incurs  no 
scd  in  eodem  judicio  cognita  veri-  risk.  For  if  he  discovers  the  truth, 
tate  errorem  suum  corrigere  ei  per-  he  is  aUowed  to  correct  his  mistake  in 
mittimus,  veluti  si  is,  qui  hominem  the  same  action ;  as  if  he  should  de- 
Stichum  petere  deberet,  Erotem  pe-  mand  the  slave  Eros  instead  of  Stichus, 
tierit,  aut  si  quis  ex  testamento  sibi  or  should  claim  as  due  by  virtue  of  a 
dari  oportere  intenderit,  quod  ex  testament  what  is  really  due  upon  a 
Btipulatu  debetur.  stipulation. 

Gal  iii.  55. 

In  the  time  of  Gains,  a  plaintiflF  who  demanded  one  thing  in- 
stead of  another,  lost  the  action,  but  could  recover  the  thing  really 
due  in  a  subsequent  action.  Justinian  permitted  the  mistake  to 
be  retrieved  in  the  same  action,  as  the  text  informs  ua 

36.  Sunt  prseterea  qnsedam  ac-  36.  There  are,  again,  certain  actions 
tiones,  quibus  non  solidum,  quod  by  which  we  do  not  always  sue  for  the 
debetur  nobis,  persequimur,  sed  whole  of  what  is  due  to  us,  but  some- 
modo  solidum  consequimur,  modo  times  for  the  whole,  sometimes  for  less. 
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minus.  Ut  ecce  si  in  peonlinm  filii  For  example,  when  a  suit  is  brought 
servive  againus :  nam  si  non  minus  so  as  to  form  a  claim  against  the  pecu- 
in  peoulio  sit,  quam  persequimur,  in  Hum  of  a  son  or  a  slave,  then,  h  the 
solidum  pater  dominusve  condem-  pectUium  is  sufficient  to  answer  the 
natur:  si  vero  minus  inveniatur,  demand,  the  father  or  master  is  con- 
eatenus  condemnat  judex,  quatenus  demned  to  pay  the  whole  debt ;  but  if 
in  pecidio  sit.  Quemadmoaum  au-  the  peculium  is  not  sufficient,  he  is 
tem  peculium  intellegi  debeat,  suo  condemned  to  pay  only  to  the  extent 
ordine  proponemus.  of  the  peculium.    We  will  hereafter 

explain,  in  its  proper  plskce,  how  the 
peculium  is  to  be  estimated. 
C.  iv.  26.  12. 

We  here  enter  on  another  division  of  actions,  according  to 
which  actions,  by  which  the  whole  of  what  was  due  was  obtained, 
are  distinguished  from  those  by  which  sometimes  the  whole,  some- 
times less  than  the  whole,  of  what  was  due  was  obtained. 

Suo  ordine ;  see  next  Title. 

37.  \ieva  si  de  dote  judicio  mu-  37.  Thus,  too,  if  a  wife  brings  an 

lier  agat,  placet,  eatenus  maritum  action  for  the  restitution  of  her  <io«, 
oondemnari  debere,  quatenus  facere  the  husband  must  be  condemned  to 
possit,  id  est  quatenus  facultates  pay  only  as  far  as  he  is  able,  i.e.  as 
ejus  patiuntur.  Itaque  si  dotis  quan-  far  as  his  means  permit.  Therefore, 
titati  concurrant  facultates  ejus,  in  if  his  means  admit  of  his  paying  the 
sohdum  damnatur :  si  minus,  in  tan-  whole  amoimt  of  the  do8  he  is  con- 
tum,  quantum  facere  potest.  Propter  demned  to  pay  the  whole;  if  not,  he 
retentionem  quoque  dotis  repetitio  must  pay  as  much  as  it  is  in  his  power 
minuitur :  nam  ob  impensas  in  res  to  pay.  The  claim  of  a  wife  for  the 
dotalcs  factas  marito  retentio  con-  restitution  of  her  dos  may  also  be 
cessa  est,  quia  ipso  jure  necessariis  lessened  by  the  husband  having  a  right 
sumptibus  dos  minuitur,  sicut  ex  to  retam  something ;  for  the  husband  is 
latioribus  digestorum  libris  cognos-  permitted  to  retain  a  sxun  equivalent  to 
cere  licet.  the  expenses  he  has  incurred  upon  the 

things  given,  since  the  marriage  portion 
is  by  law  diminished  by  the  amount  of 
all  necessary  expenses,  as  may  be  seen 
in  fuller  detail  in  the  Digest. 
D.  xxiv.  3.  12,  14;  D.  xxv.  1.  6. 

The  privilege  of  having  the  condemnatio  reduced,  duntaacat 
in  id  quatenus  facere  potest,  i.e.  of  being  condemned  only  in 
an  amount  which  he  could  pay  without  being  reduced  to  a  state 
of  destitution  (D.  1. 17. 173.  pr.),  a  privilege  called  by  the  commen- 
tators the  henejiciwm  competentioe,  was  accorded  to  the  defendant 
in  several  other  cases  besides  those  mentioned  in  the  text  and  in 
the  next  paragraph  and  in  paragr.  40.  We  may  instance  the 
case  of  one  brother  sued  by  another,  and  every  case  arising 
between  man  and  wife,  except  claims  grounded  on  delicts.  (D. 
xlii.  1.  2O4)  This  privilege  was  always  personal,  and  did  not  avail 
either  heirs  or  sureties. 

If  the  debtor  subsequently  had  funds,  he  had  to  pay  what 
under  the  benejicium  competentice  he  left  unpaid.  (C.  v.  18.  8.) 
In  calculating  how  much  the  debtor  could  pay,  account  was 
only  taken  of  what  he  possessed,  without  deduction  for  what  he 
owed,  except  in  the  one  case  of  the  donor,  who  might  deduct  his 
debta    (D.  xlii.  1.  19.) 
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Propter  retentionem  dotia.  The  husband  might  deduct  the 
amount  of  all  necessary  expenses  incurred  in  the  management 
of  the  property  constituting  the  marriage  portion.  If  the  ex- 
penses had  been  only  profitably  and  not  necessarily  incurred, 
that  is,  were  utiles,  and  not  necessarice,  Justinian  only  allowed  the 
husband  to  bring  an  actio  mandati,  or  an  actio  negotiorwm  gea- 
torv/niy  to  reimburse  himself ;  whereas,  previously,  he  had  been 
able  to  deduct  such  expenses  as  well  as  those  that'  were  necea- 
saricB.    (D.  L  16.  79 ;  Cf.  v.  13.  1.  5.) 

38.  Sedetsiquiscumparentesuo  38.  If  any  person  sues  his  ascendant 
patronove  agat,  item  si  socius  cum  or  patron,  or  one  partner  sues  another 
socio  judicio  societatis  agat,  non  plus  in  an  action  of  ps^rtnership,  he  cannot 
actor  consequitur,  quam  adversarius  obtain  a  greater  sum  than  his  adver- 
ejus  facere  potest.  Idem  est,  si  quis  sary  is  able  to  pay.  It  is  the  same 
ex  donatione  sua  conveniatur.  when  a  donor  is  sued  for  his  gift. 

D.  xliL  1.  16,  19. 

39.  Ck>mpensationes  quoque  op-  39.  Sets-ofT  too,  opposed  by  one 
positsB  plerumque  efficiunt,  ut  minus  party  to  the  claims  of  the  other,  often 
quisque  consequatur,  quam  ei  debe-  bring  about  the  result  that  the  plaintiff 
atur :  namque  ex  bono  et  sequo,  recovers  less  than  is  due  to  him ;  for  the 
habita  ratione  ejus,  quod  invicem  judge,  proceeding  on  equitable  prin- 
actorem  ex  eadem  causa  preestare  ciples,  may  take  account  of  whatever 
oportcret,  in  reliquum  eum,  cum  quo  the  plaintiff  ought  to  make  good  in 
actum  est,  condemnare  licet,  sicut  reference  to  the  same  set  of  circum- 
jam  dictum  est.  stances,  and  may  condenm  the  de- 
fendant to  pay  the  balance  only,  as  has 
already  been  observed. 

Gai.  iv.  61. 

If  the  defendant  was  not  only  a  debtor  but  a  creditor  of  the 
plaintiff,  if  he  had  something  owing  to  him  from  the  plaintiff  as 
well  as  owed  something  to  him,  it  was  evidently  the  most  conve- 
nient way  that  he  should  be  allowed  to  balance  one  debt  against 
the  other  {compensatio,  pendere  cum),  and  only  account  for  the 
surplus,  supposing  a  surplus  was  still  due  from  him. 

Under  the  prsBtorian  system,  in  all  actions  bonce  Jidei,  the  judge, 
who  could  take  all  the  circumstances  of  the  case  into  his  consi- 
deration, set  oflF,  as  a  matter  of  course,  any  debt  due  to  the  defen- 
dant from  the  plaintiff  in  consequence  of  the  same  set  of  circum- 
stances (ex  eadem  causa)  by  which  the  debt  on  which  the  action 
was  brought  became  due.  (Gai.  iv.  61.)  In  one  case,  however,  viz. 
that  of  a  banker  (argentariua),  a  much  stricter  system  prevailed. 
The  argentariiis  could  only  sue  a  customer  for  the  sum  due  to 
him  after  allowing  for  what  he  owed  to  the  customer.  If  he  sued 
for  more,  it  was  a  plus-petitio.  (Gai.  iv.  64.)  The  bonorum 
emptor,  or  purchaser  of  an  insolvent's  estate,  had  also  to  make  a 
deduction  of  what  was  due  to  the  defendant  from  the  insolvent 
when  he  sued  a  debtor  of  the  insolvent.  (Gai.  iv.  65.)  Between 
this  deductio  and  the  coinpensatio  required  from  the  a/rgentarius 
there  were  some  differences :  compensatio  was  only  of  things  of 
the  same  kind,  only  of  debts  due,  and  had  to  be  inserted  in  the 
intentio;  whereas  the  deductio  was  of  things  of  different  kinds,  of 
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debts  not  yet  due  as  well  as  debts  due,  and  being  inserted  in  the 
condemnatio  did  not  exjx)se  the  plaintitFto  the  risk  of  plus-petitio. 
(Qai.  iv.  66-68.)  In  the  actions  stricti  jv/nis,  which  arose  from 
unilateral,  not  bilateral  contracts,  there  could  be  no  reciprocal 
rights,  as  in  a  bilateral  contract,  giving  the  defendant  a  daim  ex 
eadem  causa.  But  the  rule  grew  up  and  was  confirmed  by  a 
rescript  of  M%rcus  Aurelius  (see  par.  30),  dolo  facit  qui  petit  quod 
reddituTua  est  (D.  xliv.  4.  8.  pr.)  If  the  plaintiff  claimed  a  sum 
which  directly  he  had  obtained  it  he  would  have  to  pay  back  to  the 
defendant,  he  was  guilty  of  a  dolvs ;  he  had  acted  as  if  he  had  a 
right  to  the  money,  whereas  he  had  not.  Accordingly  the  defen- 
dant could  avail  himself  of  the  exception  of  dolus.  What  the 
effect  of  this  exception  was  is  not  certain.  Some  think  that  if  the 
plaintiff  was  found  to'owe  the  defendant  anything  of  a  similar 
kind,  although  ex  dispari  causa,  which  he  had  not  allowed  for  in 
stating  the  amount  oi  his  claim,  he  entirely  failed  in  his  action. 
He  did  not  recover  any  surplus  which  might  be  really  due  to  him. 
The  exception  stopped  the  action  altogether.  The  formula  ran : 
Si  in  ea  re  nihil  dolo  maloAuUAgerii  factum  sit  neque  fiat  .  .  . 
condemna ;  si  nonparet,  absolve.  Dolus  raalus  did  appear,  and 
all  i\\Q  judex  could  do  was  to  absolve  the  defendant.  (Paul.  Sent. 
ii.  5.  3.)  Others  suppose  that  the  defendant  had  to  pay  any 
balance  found  to  be  due  by  him.     (See  Demangeat,  ii.  629.) 

But  we  must  not  suppose  that  compensatio  was  originally 
looked  on  as  a  means  of  extinguishing  an  obligation.  In  theory 
of  law,  each  debt  subsisted  separately.  Certainly  in  the  case  of 
the  arr/entarius  it  is  hard  to  draw  a  line  between  an  extinction 
of  obligation  and  the  way  in  which  debts  due  to  customers  were 
necessarily  deducted ;  but  it  was  necessary  that  the  debts  due  to 
and  from  the  argentariuSy  although  ex  dispari  causa,  should  be 
in  eadem  re,  that  is,  should  both  consist,  for  instance,  of  money 
or  wine.  This  was  an  exceptional  case,  and,  generally  speaking, 
the  two  debts  clearly  subsisted  together,  although,  when,  by  sub- 
mitting the  facts  to  the  knowledge  of  the  judex  in  the  case  of 
actions  bonce  fidei,  and  by  the  exceptio  doli  in  the  action  of  law, 
the  set-off  was  claimed,  its  effects  were  retroactive,  and  may  be  said 
to  have  commenced  from  the  moment  when  the  two  debts  first 
began  to  exist  together.     (C.  iv.  31.  4.) 

Under  Justinian  the  debts  were  held  to  operate  as  mutually 
extinguishing  each  other  ipso  jure.  When  the  parties  came  before 
the  judex,  he  ascertained  their  respective  claims  on  each  other, 
and  if  there  was,  on  the  whole,  a  balance  in  favour  of  the  plaintiff, 
awarded  the  amount  to  him.  All  the  old  distinctions  were  done 
away,  and  it  no  longer  made  any  difference  whether  the  two  debts 
arose  from  the  same  transaction,  or  whether  things  of  the  same 
kind  were  payable  (the  words  ex  eadem  causa  in  the  text  are, 
therefore,  under  Justinian's  legislation,  inaccurate).  But  Justinian 
made  it  requisite  that  the  defendant's  claim  should  be  clearly  well 
f  ounded^  and  that  the  amount  should  be  at  once  ascertainable,  and 
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not  need  further  inquiry  to  determine  it  (causa  liquida)  (see  0. 
iv.  31.  14.  1),  and  he  would  not  allow  any  set-off  to  an  actio  de* 
1)08x11.     (See  paragr.  30.) 

40.  Eum  quoque,  qui  creditoribus  40.  So,  when   a  debtor  who  has 

suis  bonis  ceadt,  d  postea  aliquid  made  a  cession  of  his  goods  to  his 
eulquisierit,  quod  idoneum  emolu-  creditors  subsequently  acquires  some- 
mentum  habeat,  ex  integro  in  id,  thing  of  an  advantageous  charskoter, 
quod  facere  potest,  creditores  cum  the  creditors  may  .compel  him  by  a 
eo  experiuntur:  inhumanum  emm  fresh  action  to  pay  as  much  as  he  is 
erat  spoliatum  fortunis  suis  in  soli-  able,  but  not  more ;  for  it  would  be 
dum  damnari.  inhuman  to  condemn  a  man  to  pay  the 

full  amount  who  has  already  been  de- 
prived of  all  his  property. 
D.zlii.  3.  4,6. 

Tit.  vn.    QUOD  CUM  EO,  QXH  IN  ALIENA  POTESTATB 
EST,  NEGOTIUM  GESTUM  ESSE  DICITUR. 

Quia  tamen  superius  mentionem  We  have  already    spoken  of  the 

habuimus  de  actione,  qu»  in  pecu-  action  which  may  be  brought  relative 

lium  filiorumfamilias  servorumque  to  the  peculiwm  of  jUiifamiliaa  or  of 

agitur :  opus  est,  ut  de  hao  actione  slaves.    And  we  must  now  speak  of  it 

et  de  ceteris,  quee  eorundem  nomine  more  fully,  and  also  of  all  other  ac- 

in  parentes  dominosve  dari  solent,  tions  which  may  be  brought  against 

diligentius  admoneamus.    Et  quia,  ascendants  and  masters  as  representing 

sive  cum  servis  negotimn  gestiun  sit  children  and  slaves.    But,  as  the  law 

oive  cimi  his,  qui  in  potestate  pa-  is  almost  the  same,  whether  the  dealing 

rentis  sunt,  fere  eeulem  jura  ser-  is  with  a  slave,  or  with  one  under  the 

vantur,  ne  verbosa  fiat  disputatio,  power  of  an  ascendant,  to  avoid  pro- 

dirigamus  sermonem  in  personam  lixity,  we  will  treat  only  of  slaves  and 

servi  dominique,  idem  intellecturi  their  masters,  leaving  what  we  say  of 

de    hberis    quoque    et    parentibus,  them  to  be  imderstood  as  applicable 

quorum  in  potestate  sun£     Nam  si  also  to  children  and  the  ascendants, 

quid  in  his  proprie  observetur,  se-  under  whose  power  they  are.    Forany- 

fparatim  ostendemus.  thing  which  is  peculiar  to  children  and 

ascendants  we  will  point  out  separately. 
Gai.  iv.  69. 

By  the  strict  rule  of  the  civil  law,  the  parent  or  master  could 
not  be  bound  or  prejudiced  by  any  act  of  a  child  or  slave.  But 
a  sense  of  equity  gradually  broke  in  upon  this  rule,  and,  in  certain 
leases,  the  contracts  and  delicts  of  persons  alieni  jv/ris  came  to 
affect  those  in  whose  power  these  persons  wera 

This  Title  treats  or  the  contracts  of  persons  alieni  juris  which 
were  considered  to  concern  the  master  or  parent  (1)  whenever  they 
were  made  by  his  order,  whether  expressly  or  by  implication,  and 
(2)  whenever  he  had  profited  by  them. 

1.  Si  igitur  jussu  domini   cum  1.    Thus,  then,  if  anv  one  deals 

servo  negotium  gestum  erit,  in  soli-  with  a  slave  acting  under  the  command 
dum  praetor  adversus  dominum  ac-  of  his  master,  the  prstor  will  give  an 
tionem  pollicetur,  scilicet  quia  qui  action  against  the  master  for  the  whole 
Ita  contrahit,  fidem  domini  sequi  of  what  is  due  under  the  contract; 
videtur.  inasmuch  as,  in  this  case,  the  person 

who  contracts  does  so  as  relying  on  the 
faith  of  the  master. 
Gal  iv.  70. 


460  LIB.  IV.  TIT.  vn. 

Ju38U  domini ;  this  extended  to  cases  where  the  master  sub- 
sequently ratified  the  contract,  the  ratification  being  equivalent  to 
a  mandate.     (D.  xv.  4.  1.  6.) 

If  the  slave  had  been  merely  the  instrument  of  his  master,  if, 
for  instance,  the  master  arranged  that  money  borrowed  for  himself 
should  be  told  out  to  his  slave,  the  praetor  would  give  a  condictioy 
not  an  action  qiwd  juasu.     (D.  xv.  4.  5.  pr.) 

2.  Eadem  ratione  praetor  duas  2.  For  the  same  reason  the  praetor  al- 
alias  in  solidum  actiones  poUicetur,  so  gives  two  other  actions  for  the  whole 
quanun  altera  exercitorial  altera  sum  due,  the  one  called  the  actio  exer- 
institoria  appellatur.  Exercitoria  citoria,  the  other  the  actio  institorixi. 
tunc  locum  hahet,  cum  quis  servum  The  action  exercitoria  may  be  brought 
suum  magistrum  navis  prseposuerit  when  a  master  has  made  his  slave  com- 
et quid  cum  eo  ejus  rei  gratia,  cui  mander  of  a  vessel,  and  a  contract  has 
prsepositus  erit,  contractum  fuerit.  been  entered  into  with  the  slave  re- 
Ideo  autem  exercitoria  vocatur,  quia  lating  to  the  business  he  has  been 
exercitor  appelatur  is,  ad  quem  cot-  appointed  to  manage.  This  action  is 
tidianus  navis  qusestus  pertinet.  named  6a:erct^orta,  because  he,  to  whom 
Institoria  tunc  locum  habet,  cum  the  daily  profits  of  a  ship  belong,  is 
quis  tabem»  forte  aut  cuilibet  ne-  said  to  be  an  exerdtor.  The  action 
gotiationi  servum  prseposuerit  et  institoria  may  be  brought  when  a 
quid  cum  eo  ejus  rei  causa,  cui  prse-  master  has  entrusted  his  dave  with  the 
positus  erit,  contractum  fuerit.  Ideo  management  of  a  shop  or  any  par- 
autem  institoria  appellatur,  quia  qui  ticular  business,  and  a  contract  has 
negotiationibus  praeponuntur,  in-  been  made  with  the  slave  relating  to 
stitores  vocantur.  Istas  tamen  duas  the  business  he  has  been  appointed  to 
actiones  praetor  reddit  et  si  liberum  manage.  This  action  is  cablleatTWft^orta, 
quis  hommem  aut  aUenum  servum  because  persons  to  whom  the  manage- 
navi  aut  tabemae  aut  cuilibet  nego-  ment  of  a  business  is  entrusted  are 
tiationi  praeposuerit,  scilicet  quia  cadled  inatitores.  The  praetor  likewise 
eadem  aequitatis  ratio  etiam  eo  casu  permits  these  two  actions  to  be  brought 
interveniebat.  if  any  one  commits  to  a  free  person, 

or  to  the  slave  of  another,  the  manage- 
ment of  a  ship,  a  warehouse,  or  any 
particular  afiEair,  as  the  principle  of 
equity  is  the  same. 

Gal  iv.  71. 

Liberum  hominem.  We  have  seen  at  how  late  a  period  of 
Roman  law  it  was  that  one  freeman  could  act  for  another.  (See 
Bk.  iii.  Tit.  26.  pr.  note.)  It  was,  in  fact,  by  extending  these 
actions  institoria  and  exercitoria,  so  as  to  embrace  the  case  of  a 
mandatary,  that  the  prsator  made  the  principal  directly  responsible, 
and  thus  enabled  him  to  be  really  represented  by  the  agent. 

3.  Introduxit  et  aliam  actionem  3.  The  praetor  has  aJso  introduced 

Sraetor,     quae    tributoria     vocatur.  another  action  called  trihutoria ;  for, 

[amque  si  servus  in  peculiari  merce,  if  a  slave  with  the  knowledge  of  his 

sciente  domino,  negotietur  et  quid  master  trades  with  his  peculium^  auid 

cum  eo  ejus  rei  causa  contractum  contracts  are  meule  with  him  in  the 

erit,  ita  praetor  jus  dicit,  ut,  quid-  course  of  business,  the  praetor  ordains 

quid  in  his  mercibus  erit  quodque  that  all  the  merchandise  or  mone^ 

indereceptum  erit,  id  inter  dominum,  arising  from  his  traffic  shall  be  distn- 

si  quid  ei  debebitur,  et  ceteros  ere-  buted  between  the  master,  if  anything 

ditores  pro  rata  portionedistribnatur.  is  due  to  him,  and  the  rest  of  the 

Et  quia  ipsi  domino  distributionem  oreditoi;^  of  the  slave  in  proportion  to 
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permittii,  si   quia    ex    oreditoribns  their  claims.    And  as  the  master  him- 

queratur,  quasi  minus  ei  tributum  self  is  permitted  to  make  the  distribn- 

sit,    quam  oportuerit,  banc  ei  ao-  tion,  if  any  creditor  complains  that 

tionem  acconunodat,  qu9B  tributoria  he  has  received  too  small  a  share,  the 

appellatur.  praetor  will  permit  him  to  bring  the 

actio  tributoria. 
Gal  iv.  72 ;  D.  xiv.  4. 1 ;  D.  xiv.  4.  5.  11 ;  D.  xiv.  4.  7.  1,  2. 

The  cbctio  tributoria  was  only  given  against  the  master  when 
there  was  fraud  (dolvs)  in  the  distribution ;  but  there  would  be 
dolus  directly  the  master  had  notice  that  a  creditor  had  received 

nothing,  or  less  than  his  share.  (D.  xiv.  4.  7.  2,  3.) 

4.  Prseterea  introducta  est  actio  4.  The  pnstor  has  also  introduced 

de  peculio  deque  eo,  quod  in  rem  an  action  relating  at  once  to  a  pecu- 

domini  versum  erit,    ut,    quamvis  Hum,  and  to  whatever  has  been  appHed 

sine  voluntate  domini  negotium  ges-  to  the  profit  of  the  master,  for  although 

tum    erit,  tamen  sive  quid  in  rem  the  slave  contracts  without  the  consent 

ejus  versum  fuerit,  id  totum  pree-  of  his  master,  vet  the  master  ought,  if 

stare  debeat,  sive  quid  non  sit  in  he  has  profited  by  anything,  to  pay  sJl 

rem  ejus  versum,  id  eatenus  prsestcure  up  to  the  amount  of  his  profit ;  if  he 

debeat,  quatenus  peculium  patitur.  has  not  received  any  profit,  he  ought 

In  rem  autem  domini   versum  in-  to  pay  up  to  the  amount  of  the  slave's 

tellegitur,    quidquid    necessario    in  peculium.    Everything  is  understood 

rem  ejus  impendent  servus,  veluti  as  profiting  the  master  which  is  laid 

si  mutuatus  pecnniam  creditoribus  out  in  his  necessary  expenses  by  the 

ejus  solvent,  aut   aedificia   ruentia  slave ;  as,  for  instance,  if  the  slave 

fulserit,    aut    fckinilise     f rumentum  borrows  money  with  which  he  pays  the 

emerit,  vel  etiam  fundimi  aut  quam-  debts  of  his  master,  repairs  his  build- 

Ubet  aliam  rem  necessariam  merca-  ings  in  danger  of  falling,  purchases 

tus  erit.     Itsique  si  ex  decem  utputa  wheat  for  the  establishment,  or  land 

aureis,    quos    servus  tuus    a  Titio  for  his  master,  or  any  other  necessary 

mutuos  accepit,  creditori  tuo  quiu-  thing.     Thus  if  your  slave  borrows  ten 

que  aureos  solvent,  reliquos    vero  aurei  of  Titius,  pays  five  to  one  of  your 

quinque  quolibet  modo  consimipse-  creditors,  and  spends  five,  you  ought 

rit,  pro  quinque  quidem  in  solidum  to  be  condemned  to  pay  the  whole  of 

damnari    debes,    pro    ceteris    vero  the  first  five,  and  so  much  of  the  other 

quinque  eatenus,  quatenus  in  peculio  five  as  the  slaveys  j^ecu/tum  would  cover; 

sit :  ex  quo  scilicet  apparet,  si  toti  whence  it  will  appear,  that  if  all  the 

decem    aurei    in    rem    tuam    versi  ten  aurei  had  been  spent  to  your  profit, 

fuerint,  totos  decem  aureos  Titium  Titius  might  have  recovered  the  whole 

consequi  posse.     Licet  enim  una  est  from  you  ;  for  although  it  is  the  same 

actio,  qua  de  peculio  deque  eo,  quod  action  in  which  the  plaintiff  seeks  to 

in  rem   domini  versum  sit,  agitur,  obtain  the  peculium^  and  the  amount 

tamen  duas  habet  condemnationes.  by  which  the  master  has  profited,  yet 

Itaque  judex  apud  quern  ea  actione  this  action  contains  two  condemnations, 

agitur,  ante   dispicere  solct,  an   in  The  judge  before  whom  the  action  is 

rem   domini  versum  sit,  nee  alitor  brought,   first  inquires   whether    the 

ad    peculii    sestimutionem    transit,  master  has  received  any  profit ;  and 

quam  si  aut   nihil   in  rem  domini  then,  when  he  has  ascertained  that  no 

versum  intellej^atur  aut  non  totum.  part  or  not  the  whole  of  the  sum  due 

Cum  autem  queeritur,  quantum  in  from  the  slave  has  been  expended  to 

pecuho  sit,  ante  deducitur,  quidquid  the  profit  of  the  master,  he  proceeds 

servus   domino  quive    in   potestate  to  estimate  the  vaJue  of  the  peculium^ 

ejus  sit,  dobct,  et  quod  supercst,  id  in   estimating  which    a  deduction  is 

solum   peculium  iiitollc^tur.      Ali-  first  made  of  what  the  slave  owes  his 

quando  tamen    id,   quod   ei    debet  master,  or  any  one  under  the  power  of 

servuB,  qui  in  potestate  domini  sit,  his  master,  and  the  remainder  only  is 

non  deducitur  ex  peculio,  veluti  si  considered  as  the  peculium.    But  it 

is  in  hlijus  ipsius  i>eculio  sit.    Quod  sometimes  happens  that  what  a  slave 
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eo  pertinet,  nt,  si  quid  vicario  suo  owes  to  a  person  in  the  power  of  his 
servus  debeat,  id  ex  peculio  ejus  master  is  not  deducted,  as  when  he 
non  deduoatur.  owes  something  to  a  slave  who  forms 

part  of  his  own  peculium :  that  is  to 
say,  if  a   slave    is  indebted  to    his 
vicarius,  the  sum  due  cannot  be  de- 
ducted from  the  pectUium. 
Gai.  iv.  73 ;  D.  xiv.  5. 1 ;  D.  xv.  3.  3.  1 ;  D.  xv.  1. 17. 

This  action  is  generally  called  de  peculio  et  in  rem  verso,  be- 
cause, in  most  cases,  the  ju(^e  had  to  take  notice  of  both  the 
profit  derived  by  the  master  and  of  the  amount  of  the  slave's 
peculium.  But  in  some  cases,  as,  for  instance,  where  the  slave 
nad  no  pecuUv/m,  the  action  could  be  brought  de  in  rem  verso 
only,  and  so  it  would  naturally  be  if  it  could  be  shown  that  the 
master  had  reaped  all  the  benefit  of  the  contract.  (See  end  of 
next  paragrai)h.) 

S%  quid  vicario.  The  vica/rii  formed  part  of  the  peculium,  of 
the  ordmary  slave ;  anything,  therefore,  deducted  from  the  pecu- 
liv/m,  as  owed  to  the  vicariiy  would,  if  paid,  again  enter  into  the 
peculium,  as  the  property  of  the  ordinary  slave.  It  was,  there- 
fore, useless  to  pay  it. 

6.  Ceterum  dubiimd  non  est,  5.  It  need  hardly  be  said  that  a 
quin  is  quoque,  qui  jussu  domini  person  who  has  contracted  with  a  slave 
contraxerit  cuique  institoria  vel  ex-  acting  by  his  master's  command,  and 
ercitoria  actio  competit,  de  peculio  who  may  bring  either  the  action  in- 
deque  eo,  quod  in  rem  domiui  ver-  stitoria  or  exercitorial  may  also  bring 
sum  est,  agere  possit :  sed  erit  the  action  de  pectUio  et  in  rem  verso, 
stultissimus,  si  omissa  actione,  qua  But  it  would  be  the  height  of  foUy  in 
facillime  solidum  ex  contractu  con-  any  one  to  give  up  an  action  by  which 
sequi  possit,  se  ad  difficultatcm  per-  he  might  easily  recover  his  whole  de- 
ducat  proband!,  in  rem  domini  ver-  mand,  and  have  recourse  to  another 
sum  esse,  vel  habere,  servum  pecu-  by  which  he  would  be  reduced  to  the 
lium  et  tantum  habere,  ut  solidum  difficulty  of  proving  that  the  money 
sibi  solvi  possit.  Is  quoque,  cui  he  lent  to  the  slave  was  employed  to 
tributoria  actio  competit,  esquc  de  the  profit  of  the  master,  or  that  the 
peculio  et  in  rem  verso  agere  potest :  slave  is  possessed  of  a  peculium,  and 
sed  sane  huic  modo  tributoria  ex-  that  sufficient  to  answer  the  whole 
pedit  agere,  modo  de  peculio  et  in  debt.  Any  one,  again,  in  whose  power 
jrem  verso.  Tributoria  ideo  expedit  it  is  to  bring  the  a^tio  tributoria,  may 
agere,  quia  in  ea  domini  condicio  equally  bring  the  action  de  peculio  et 

Srsecipua   non    est,    id    est,    quod  in  rem  verso ;  and  it  is  expedient,  in 

omino  debetur,  non  deducitur,  sed  some  cases,  to  employ  the  fonner,  and 

ejusdem  juris  est  dominus,  cujus  et  in  some  cases  the  latter.    On  the  one 

ceteri  creditores :  at  in  actione  de  hand,  the  actio  tributoria  is  preferable, 

peculio  ante  deducitur,  quod  domino  because  in  this  no  privilege  is  accorded 

debetur  et  in  id,  quod  reliquum  est,  to  the  master,  i.e.  there  is  no  previous 

creditori      dominus     condenmatur.  deduction  made  in  his  favour  of  what 

Bursus    de    peculio    ideo    expedit  is  due  to  him,  but  he  stands  in  the 

agere,   quod  in  hac  actione  totius  same    position    as    the    rest    of    the 

peculii  ratio  habetur,  at  in  tributoria  creditors  ;  whereas  in  the  action  de 

ejus  tantum,    quod    negotiator,    et  peculio ^  there  is  first  deducted  the 

potest  quisque    tertia    forte    parte  debt  due  to  the  msbster,  who  is  only 

peculii  aut  quarta  vel  etiam  minima  condemned  to  distribute  the  remainder 

negotiari,  majorem  autem    partem  among  the  creditors.     On  the  other 

in  prirdiis  ot  mancipiis  aut  fencbri  hand,  in  some  cases,  it  may  be  more 

pecunia  habere.     Prout  ergo  expedit,  convenient  to    bring    the    action    de 

ita  quisque  vel  banc  actionem  vel  peculio,  because  it  afifects  the  whole 
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illam  eligere  debet :  oerte  qui  potest  peculiwn,  whereas  the  action  iribuioria 
probare,  in  rem  domini  versum  esse,  affects  only  so  much  of  it  as  has  been 
de  in  rem  verso  agere  debet.  employed  in  trade ;  and  it  is  possible 

that  a  slave  may  have  traded  only  with 
a  third,  a  fourth,  or  some  very  small 
part  of  it,  and  that  the  rest  may  con- 
sist in  lands,  slaves,  or  monev  lent  at 
interest.  Every  one  ought,  therefore, 
to  select  the  one  or  the  other  action 
as  may  seem  most  advantageous  to 
him.  IE,  however,  a  creditor  can  prove 
that  anything  has  been  employed  to 
the  profit  of  the  master,  he  ought  to 
bring  the  action  de  in  rem  verso, 
Ota,  iv.  74;  D.  xiv.  4.  IL 

Any  one  who  could  bring  an  actio  quod  juaau,  exercitoria,  or 
inatitoria,  could  also,  at  option,  bring  an  actio  depeculio  et  in  rem 
verso,  but  not  at  all  necessarily  vice  versa,, 

6.  Qu8B  diximus  de  servo  et  do-  6.  What  we  have  said  in  relation 
mine,  eadem  inteUegimus  et  de  filio  to  a  slave  and  his  master,  is  equaUv 
et  filia  aut  ncpote  et  nepte,  et  patre  applicable  to  children  and  grandchil- 
avove,  cujus  in  potestkte  sunt.  dren,  and  to  their  ascendants,  in  whose 

power  they  are. 
D.  xiv.  4.  1.  4. 

It  may  be  observed,  however,  that  (1)  the  master  was  never 
bound,  if  the  slave  engaged  himself  by  mandate,  or  fidejussio, 
for  a  third  person,  but  the  father  was  bound  to  the  extent  of  a 
Bon' B  peculium  by  the  son's  intercessio  (D.  xv.  1.  3.  9),  and  (2) 
the  son  was  bound  civilly,  the  slave  only  naturally.  If  the  son 
was  sued  and  condemned  to  pay,  an  action  judicati  de  peculio 
could  be  brought  against  the  father  to  the  extent  of  the  son's 
peculiuTn.     (D.  xv.  1.  3.  11.) 

7.  niud  proprie  servatur  in  7.  A  peculiar  provision  has,  how- 
eorum  persona,  quod  senatusconsul-  ever,  been  made  in  their  favour  by 
turn  Macedonianum  prohibuit,  mu-  the  senatusconstUium  Maceclonianum, 
tuas  pccunias  dari  eis,  qui  in  parentis  which  prohibits  money  to  be  lent  to 
erunt  potestate :  et  ei,  qui  crediderit,  children  under  power  of  their  parents, 
denc^atur  actio  tam  adversus  ipsum  and  refuses  any  action  to  the  creditor, 
filium  filiaiuve,  ncpotem  neptemve,  either  against  the  descendants,  whether 
sive  adhuc  in  potestate  sunt,  sive  still  under  power,  or  become  sui  juris 
morte  parentis  vel  emancipatione  by  the  death  of  the  parent  or  by  eman- 
suoi  potestatis  esse  cceporint,  quam  cipation,  or  against  the  parent,  whether 
adversus  patrcm  avumve,  sivehabeat  he  still  retains  them  under  his  power, 
eos  adhuc  in  potestate  sive  emanci-  or  has  emancipated  them.  This  pro- 
paverit.  Quae  ideo  senatus  pro-  vision  was  adopted  by  the  senate, 
spcxit,  quia  ssepe  onerati  sere  alieno  because  they  thought  that  persons 
creditarum  pecuniarum,  quas  in  under  power,  when  loeuled  witii  debts 
luxuriam  coiisumebant,  vitse  paren-  contracted  by  borrowing  sums  to  be 
tium  insidiabantur.  wasted  in  debauchery,  often  attempted 

the  lives  of  their  parents. 
D.  xiv.  6.  1.  pr. ;  D,  xiv.  6.  3.  3 ;  D.  xiv.  6.  7.  10. 

The  senatitsconsultum  Macedonianu77i  was  made,  according  to 
Tacitus,  in  the  rei<^n  of  Claudius  (Ann,  xi.  18);  according  to 
Suetonius,  in  that  of  Vespasian  (Vesp,  11).     Perhaps  it  was  only 


464  LIB.  IV.   TIT.  vn. 

renewed  in  the  later  reign.  Theophilus  informs  us  that  it  was 
made  to  meet  the  case  of  a  young  prodigal  named  Macedo,  who 
attempted  the  life  of  his  father.  The  terms  of  the  senatuscon- 
aultum  (D.  xiv.  6.  1.  pr.)  would  rather  lead  us  to  suppose  Macedo 
was  the  name  of  a  usurer.  The  text  says  denegatur  actio ;  but  if 
there  was  any  doubt  as  to  the  facts,  the  action  was  brought,  and 
iYiQseTia  tusconsultum  Macedonianum  made  the  ground  of  an 
excptioen.     (D.  xiv.  6.  11.) 

To  the  general  rule  that  a  filiusfamilias  was  not  bound  by 
a  money  debt,  there  were,  however,  numerous  exceptions,  the  most 
important  of  which  were  as  follows : — Such  a  claim  was  good 
against  peculiain  castrense  or  quasi-castrense  (D.  xiv.  6.  2) ;  it 
was  also  valid  if  the  borrower  deceived  his  creditor  by  making  him 
believe  that  he  was  a  paterfamilias,  or  if  the  money  went  to  pay 
another  creditor  to  whom  the  senatusconsultum  did  not  apply. 
Both  the  flliiLS  and  the  paterfamilias  were  responsible  for  a  debt 
contracted  with  the  consent  of  the  latter  or  if  it  were  subsequently 
ratified  by  him ;  and,  again,  the  senatv^consultum  did  not  apply 
when  the  money  was  borrowed  for  the  benefit  of  the paterfamuias. 
(D.  xiv.  6.  8.) 

8.  Illud  in  siuuma    admonendi  8.  Lastly,   we  may  observe,  that 

suxQUB,  id,  quod  jussu  patris  domi-  whenever  any  contract  has  been  made 
nive  contractmn  fuerit  quodque  in  by  command  of  a  father  or  master,  or 
rem  ejus  versum  fuerit,  direct©  quo-  anything  employed  to  their  profit,  a 
que  posse  a  patre  dominove  condici,  condictio  may  be  brought  directly 
tamquam  si  principaliter  cmn  ipso  against  the  father  or  master,  exactly 
negotium  gestum  esset.  Ei  quoque,  as  if  the  contract  had  been  originsdly 
qui  vel  exercitoria  vel  institoria  made  with  them.  So  when  any  one  is 
actione  tenetur,  direoto  posse  condici  liable  to  the  action  exercitoria  or  insti- 
placet,  quia  hujus  quoque  jussu  con-  toria,  a  condictio  may  also  be  brought 
tractum  intellegitur.  directly  against  him,  as  in  this  case 

also  it  is  by  his  order  that  the  contract 
is  understood  to  have  been  made. 
D.  xvii.  2.  84;  D.  xiv.  3.  17.  5;   D.  xii.  L  29. 

Posse  condici.  If  a  condiction  could  be  brought,  of  what  use 
were  the  peculiar  praetorian  actions  of  which,  as  the  text  informs 
us,  the  plaintiff  could  avail  himself  ?  Probably  the  institution  of 
these  actions  was  long  antecedent  to  the  time  when  the  condiction 
was  admitted  as  an  appropriate  form  of  action  in  cases  where  a 
paterfam,ilias  was  to  be  made  responsible  for  the  acts  of  his  son  or 
slave.  It  was  only  by  a  great  extension  of  the  scope  of  the  con- 
diction that  it  was  given,  first,  when  one  man  profited  in  any  way 
by  the  property  of  another  (D.  xii.  1.  23,  32) ;  and,  secondly, 
against  a  person  by  whose  order  another  person  had  contracted, 
or  whose  manager  (institor)  the  person  contracting  was  (D.  xii. 
1.  9.  2).  After  it  had  received  this  extension,  the  condictio  would 
be  a  concurrent  remedy  with  the  praetorian  actions.  But  there 
would  still  be  cases,  namely,  bilateral  contracts,  giving  rise  to 
prsetorian  actions,  such  as  those  empti  or  venditi,  pro  socio,  locati 
or  conducti,  or  contracts  giving  rise  to  actions  injactum,  in  which 
the  condiction  would  not  be  given  against  the  paterfamilias,  said 
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in  which  recourse  must  be  had  to  the  praetorian  actions  proper  to 
the  kind  of  contract.  These  praetorian  actions  would,  in  the  par- 
ticular case  of  the  pater fwmiUaSy  receive  a  slight  modification  of 
form  and  a  new  name,  and  be  termed  quod  iusau,  de  in  r&m 
verso,  de  peculiOf  &c.,  though  remaining  substantially  empti, 
locati,  pro  soda,  &a,  accorcung  to  the  character  of  the  trans- 
action. 


Tit.  Vni.    DE  NOXALIBUS  ACTIONIBUS. 

Ex  malefioiis  servornm,  veluti  si  The  wrongful  acts  of  a  slave,  whe- 

fnrtum  fecerint  ant  bona  rapaerint  ther  he  oommits  a  theft  or  robbery,  or 

aut  damnum  dederint  aut  injuriam  does  any  damage  or  injury,  give  rise 

commiserint,  noxales  aotiones  pro-  to  nozal  actions  in  whioh  the  master  of 

ditsB  sunt,  quibus  domino  damnato  the  slave,  if  judgment  is  against  him, 

permittitur,  aut  litis  SBstimationem  may  either  pay  we  estimated  amount 

sufferre  ant  hominem  nozsB  dedere.  of  dami^  done,  or  daliver  up   his 

slave  as  a  noxa. 

Gai.  iv.  75;  D.  ix.  4.  L 

We  now  pass  to  actions  given  to  enforce  obligations  arising 
from  the  dehcts  of  persons  aZieni  juris.  These  actions,  whi(£ 
were  given  .against  the  master  of  the  slave,  and,  in  ancient  times, 
against  the  parent  of  the  JUiusfamilias,  were  termed  noxales  be- 
cause the  master  or  parent  could  rid  himself  of  all  liability  by 
abandoning  the  slave  or  child  committing  the  delict  to  the  person 
injured.  There  was,  however,  no  distinct  a^^tio  n^oxalis.  The 
action  brought  on  the  delict  was  one  furti,  vi  bonorv/m  raptorurriy 
&c.,  as  the  case  might  be,  the  difference  being  that  the  condevn- 
natio  was  alternative,  either  to  pay  so  much  or  to  abandon  the 
slave,  instead  of  simply  to  pay  so  much. 

If  at  any  time,  either  before  or  after  the  litis  contestation  the 
master  abandoned  the  slave,  all  right  of  action  for  damages  against 
him  became  immediately  extinct.  The  a^tio  noxaZis  had  thus  a 
kind  of  resemblance  to  the  aotiones  a/rbitraricBt  in  which  the  judex 
first  ordered  the  defendant  to  make  satisfaction,  and  then,  if  he 
did  not  comply,  proceeded  to  condemn  him.  In  two  cases  the 
master  could  not  escape  liability  by  giving  up  the  slave :  (1)  if  he 
falsely  denied  that  the  slave  was  in  his  power  (D.  ii.  9.  2.  1); 
(2)  if  the  master  could  have  prevented  the  delict  (D.  ix.  4.  2.  1). 

L  Noxa  autem  est  corpus,  quod  1.  Noxa  is  the  body  that  has  done 

nocuit,  id  est  servus :  noxia  ipsum  the  wrongful  act,  Le.  the  slave.  Noxia 
maleficium,  veluti  furtum,  damnum,  is  the  wrongful  act  itself,  that  is,  the 
rapina,  injuria.  theft,  the  damage,  the  robbery  with 

violence,  or  injury. 

D.  ix.  1.  L  L 

2.  Summa  autem  ratione  permis-  2.  It  is  with  great  reason  that  the 

sum  est  noxse  deditione  defungi :  master  is  permitted  to  deliver  up  the 
nomque    erat    iniquum,    nequiti^    offending  £uave ;  for  it  would  be  very 

BH 
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eorum  ultra  ipsomm  corpora  domi-    unjust,  when  a  slave  does  a  wrongful 
nis  damnosam  esse.  Skot,  to  subject  the  master  to  any  fur- 

ther damage  beyond  that  of  losing  the 
slave  himself. 

Gai.  iv.  76. 

3.  Dominns  noxali  jndicio  servi  3.  A  master  sued  in  a  noxal  aotkm 
sui  nomine  conventus,  servum  actori  on  account  of  his  slave,  frees  himself 
noxflB  dedendo  liberatnr.  Nee  minus  if  he  gives  up  his  slave  to  the  plaintiff 
perpetuum  ejus  dominium  a  domino  and  then  the  property  in  the  slave  is 
transfertnr :  si  autem  damnum  ei,  thus  transferred  for  ever ;  but,  if  the 
cui  dedituB  est,  resarcierit  quiesita  slave  can  procure  money,  and  satisfy 
peounia^  auzilio  prsBtoris,  invito  the  master  to  whom  he' has  been  given 
domino,  manumitUtnr.  up  for  all  damages  he  has  sustain^  he 

is  manumitted  by  the  intervention  of 
the  prstor,  thou^  against  the  wish  of 
'   his  new  master. 

4.  Sunt  autem  oonstitutn  noxa-  4.  Noxal  actions  are  established 
les  aotiones  aut  legibus  aut  edicto    either  by  the  laws,  or  by  the  edict  of 

SrsBtoris :  legibus  veluti  fnrti  le^e  the  prsBtor.  By  the  laws,  as  for  theft, 
uodecim  tabularum,  damni  injuruB  by  the  law  of  the  Twelve  Tables  ;  for 
le^e  Aquilia :  edicto  prsetoris  veluti  wrongful  damage,  b^  the  lex  Aquilia ; 
injuriarum  et  vi  bonorum  raptonmL    by  the  prstor's  edict,  as  for  injuries 

and  robbery  with  violence. 

Gal  iv.  76. 

These  are  but  examples ;  any  delict  whatsoever  committed  by 
a  slave  would  furnish  ground  for  an  actio  noxalia, 

5.  Onmis  autem  noxalis  actio  5,  Every  noxal  action  follows  the 
caput  sequitur.  Nam  si  servus  tuus  delinquent.  The  delicts  committed 
noxiam  conmiiserit,  quamdiu  in  tua  by  your  slave  are  a  ground  of  action 
potestate  sit,  tecum  est  actio :  si  in  agamst  you,  while  the  slave  belongs  to 
alterius  potestatem  pervenerit,  cum  you ;  if  the  slave  becomes  subject  to 
illo  incipit  actio  esse,  aut  si  manu-  another,  the  action  must  be  brought 
missus  fuerit,  directo  ipse  tenetur  against  the  new  master;  but  if  the 
et  extinguitur  nozm  deditio.  Ex  s&ve  is  manumitted,  the  action  is 
diverso  quoque  directa  actio  noxaJis  brought  directly  against  him,  and  there 
esse  incipit :  nam  si  liber  homo  cannot  then  be  any  giving  up  of  the 
noxiam  oommiserit  et  is  servus  tuus  slave  in  satisfaction.  Gonvmely,  an 
esse  ooBperit  (quod  oasibus  auibus-  section,  which  was  at  first  direct,  may 
dam  emci  primo  libro  tradidimus),  afterwards  become  noxal;  for  if  a  free- 
incipit  tecum  esse  noxalis  Skctio,  qnse  man  commits  a  wrongful  act,  and  then 
ante  directa  fuisset.  becomes  your  slave,  which  may  happen 

in  some  cases,  of  which  we  have  spoken 

in  our  First  Book,  then  the  direct  ac- 

,  tion  against  the  slave  is  changed  into 

a  noxal  action  against  you. 

Gai.  iv.  77. 

It  was  the  person  in  possession  of  the  slave,  not  necessarily  his 
owner,  who  was  liable  for  his  delicts.  The  references  to  the  First 
Book  are  Tit.  3.  4,  and  Tit.  16.  1. 

6.  Si  servus  domino  noxiam  com-  6.  If  a  slave  commits  a  wrongful 
miserit,  actio  nulla  nascitur:namque  act  against  his  master,  no  action  can 
inter  dominum  et  eum,  qui  in  ejus  be  brought ;  for  no  obligation  can  arise 
potestate  est,  nuUa  obli^atio  nasci  between  a  master  and  one  in  his  power; 
potest.      Ideoque  et  si  m  alienam  and  if  the  slave  passes  under  the  power 
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potesiatem  servns    pervenerit    ant  of  another  master,  or  is  manumitted, 

manuniissus  fuerit,  neque  cum  ipso  no  action  can  be  brought  either  against 

neque  cum  eo,  cujus  nunc  in  potes-  him  or  his  new  master ;    whence  it 

tate  sit,  agi  potest.    Unde  si  alienus  follows,  that,  if  the  slave  of  another 

servus  noxiam  tibi  oonmiiserit  et  is  should  commit  a  wrongful  act  against 

postea  in  potestate  tua  esse  coeperit,  ^ou,  and  become  your  slave,  the  action 

mtercidit  actio,  quia  in  eum  casimi  is  extinguished,  as  it  has  become  im- 

deducta  sit,  in  quo  consistere  non  possible  in  the  actual  position  of  the 

potuit :  ideoque  licet  exierit  de  tua  parties.  And  although  he  subsequently 

potestate,  agere  non  potes,  quemad-  passes  out  of  your  power,  yet  you 

modum  si  dominus  in  servum  suum  cannot  bring  an  action.    Neither,  if  a 

aliquid  commiserit,  nee  si  manumis-  master  injures  his  slave  in  any  way, 

sus  vel  alienatus  fuerit  servus,  ullam  can  the  slave,  after  having  been  alien- 

actionem  contra   dominum  habere  ated  or  manumitted,  bring  any  aotlQii 

potest.  against  his  master. 

Gai.  iv.  78. 

The  Proculians  had  thought  that  a  master  could,  after  a  slave 
had  passed  out  of  his  power,  bring  an  action  against  the  slave  for 
anything  done  by  him  before  he  became  his  slave.     (Gai.  iv.  78.) 

7.  Sed  veteres  quidem  heec  et  in  7.  The    ancients,    indeed,    applied 

filiisfamilias  masculis  et  feminis  ad-  the  same  rules  to  children  of  ooth 

miserunl     Nova  autem  hominum  sexes  in  the  power  of  ascendants ;  but 

conversatio   hujusmodi  asperitatem  the  feeling  of  later  times  has  rightly 

recte  respuendam  esse  existimavit  et  rejected  such  extreme  rigour,  and  it 

ab  usu  communi  hsBc  penitus  reces-  has  therefore  passed  wh(Mly  into  dis- 

sit :  quis  enim  patitiur  filium  suum  use.    For  who  could  bear  to  deliver 

et  maxime  filiam  in  noxam  alii  dare,  up  as  a  naza  a  son,  and  still  more  a 

ut  pene  per  corpus  filii  pater  magis,  daughter  ?  for,  in  the  person  of  his 

quam  filius  periditetur,  ciun  in  fiha-  son,  the  father  would  almost   suffer 

bus  etiam  pudiciti»  favor  hoc  bene  more  than  the  son  himself  and  mere 

excludit  ?    Et  ideo  placuit,  in  servos  regard  to  decency  forbids  such  treat- 

tantiunmodo  noxales  actiones  esse  ment  of  a  daughter.    Noxal  actions 

proponendas,     ciun    apud    veteres  have,  therefore,  been  allowed  to  apply 

Icgum     conmientatores    invenimus  to  slaves  only;  and  we  find  it  often 

siepius  dictum,   ipsos  filiosfamilias  laid  down  in  the  older  jurists,  that  an 

pro  suis  delictis  posse  convenirL  action  may  be  brought  directly  against 

sons  in  power  for  their  wrongful  acts. 

Gal  iv.  75,  77-79 ;  D.  ix.  4.  83-35. 

A  filiusfcmiilias  could  be  sued  for  delicts,  and  then  the 
plaintiff*  could  by  an  dctio  judicati  recover  from  the  father  up 
to  the  amount  of  the  pecwliv/m.    (Tit.  7.  6  note.) 


Tit.  IX.    SI  QUADRUPES  PAUPERIEM  FECISSE 

[DICETUR. 

AnimaUum  nomine,  qusB  ratione  A  noxal  action  is  given  by  the  law 

carent,  si  quidem  lascivia  aut  f ervore  of  the  Twelve  Tables,  when  irrational 

aut    feritate    pauperiem    fecerint,  animals,  through  wantonness,  rage,  or 

noxalis  actio  lege  duodecim  tabul-  ferocity,  have  done  any  damage;  as, 

arum  prodita  est  (quse  animalia  si  for  example,  if  a  kicking  horse  should 

noxse    dedantur,  proficiunt  reo    ad  kick,  or  an  ox,  apt  to  gore,  should 

hbcrationem,  quia  ita  lex  duodecim  inflict  an  injury  with  his  horns.     If 

tabularum    scripta    est);    puta   si  the  animals  cure  delivered  up  in  satis- 

BH  9 


468  ^  LIB.  IV.    TIT.  IX,  ' 

equns  calciirosos  calce  peroosserit  .faction  for  the  damage  done,  the 
aut  bos  comu  petere  solitas  peUerit.  owner  is  seoured  against  any  action ; 
Hsec  autem  Skotio  in  his,  quae  contra  such  is  the  law  of  the  Twelve  Tables, 
natoram  moventur,  locum  habet :  Bat  this  section  can  only  be  brought  in 
cetemm  si  genitalis  sit  feritas,  ces-  the  case  of  animals  acting  contrary  to 
sat.  Deniqae  si  orsus  fogit  a  do-  their  nature,  for,  when  the  ferocity  of 
mino  et  sic  nocuit,  non  potest  quon-  a  beast  is  innate,  no  action  can  be 
dam  dominuB  conveniri,  quia  aesiit  brought  so  that,  if  a  bear  breaks  loose 
dominuB  esse,  ubi  fera  evasit.  Pau-  from  his  master,  and  has  so  done  mis- 
peries  autem  est  damnum  sine  in-  chief,  the  master  cannot  be  sued;  for  he 
]uria  fadentis  datum :  neo  enim  ceased  to  be  the  master  as  soon  as  the 
potest  animal  injuriam  fecisse  did,  wild  beast  escaped.  The  word  pau- 
quod  sensu  caret.  Hsbc  quod  ad  peries  denotes  a  damage  done  witiiout 
noxalem  actionem  pertinel  any  wrong  intent :  for  an  animal  void 

of  reason  cannot  be  said  to  have  had  a 
wrong  intent.  Thus  much  as  to  the 
noxal  action. 

D.  ix.  L  1.  pr.,  8,  4,  7,  10. 

Although  in  the  Twelve  Tables  the  word  qtuidrupes  was  used, 
all  animals  were  held  to  be  included  under  it. 

The  distinction  noticed  in  the  text  is  that  between  an  animal 
with  an  inborn  fierceness  (genitalis  feritaa)  and  one  with  a  con- 
firmed vicious  habit  {caldtrosiLS,  petere  solitua).  The  owner  of 
the  latter  only  was  liable  to  the  actio  noxalia  given  by  the  Twelve 
Tables. 

If  an  animal  fierce  by  nature  did  any  damage  while  in  the 
keeping  of  any  one,  his  keeper  would  be  liable  to  an  a^^tio  iitUia, 
though  not  to  the  direct  a^itio  noxalis  given  by  the  law  of  the 
Twelve  Tables.    (See  next  paragraph.) 

1.  Ceterum  sciendum  est,  »dili-  1.  It  must  be  observed,  that  the 

tio.edicto  prohiberi  nos  canem,  ver-  edict  of  the  sedile  forbids  any  man  to 
rem,  aprum,  ursum,  leonem  ibi  keep  a  dog,  a  boar,  a  wild  boar,  a  bear, 
habere,  qua  vulgo  iter  fit :  et  si  ad-  or  a  lion,  where  there  is  a  public  road : 
versus  ea  factum  erit  et  nocitiun  and,  if  this  prohibition  is  disobeyed, 
homini  libero  esse  dicetur,  quod  and  thus  any  freeman  receives  huit, 
bonum  et  sBquum  judici  videtur,  the  master  of  the  beast  may  be  con- 
tanti  dominus  condemnetur,  ceter-  denmed  at  the  discretion  of  the  judge ; 
arum  rerum,  quanti  damnum  da-  and,  in  case  of  damage  to  anything  else, 
turn  sit,  duplL  Prster  has  autem  the  condemnation  must  be  in  double 
sdilitisA  actiones  et  de  pauperie  the  amount  of  damage  done.  Besides 
locmn  habebit :  numquam  enim  ac-  the  sdilitian  action,  tne  action  de  pau- 
tiones  prsesertim  poenales  de  eadem  perie  may  also  be  brought  against  the 
re  concurrentes  alia  aliam  consumit.    same  person ;  for  when  different  actions, 

especially  penal  actions,  may  be  each 
brought  on  accoimt  of  the  same  thing, 
/  the  employment  of  one  does  not  pre- 

vent the  employment  of  another. 

D.  xxL  L  40-42;  D.  xUv.  7.  60. 

The  same  delict  might  be  resolvable  into  two  distinct  offences. 
A  slave  is  corrupted,  and  then  made  to  commit  a  theft.  A  sepa- 
rate action  lay  for  each  offence.  Or  the  same  delict,  though  con- 
sisting of  one  offence,  might  come  under  two  heads  of  delict.  A 
slave  is  injured  by  being  beaten,  and  an  action  would  lie  injuria 
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wmmi^  or  under  the  lex  AqvAlia,  The  master  might  bring  both 
actions  in  succession,  but  he  would  only  recover  in  the  second  any 
special  advantages  which  that  action  might  give  him  beyond  what 
the  first  had  given.     (D.  xliv.  7.  34.  pr.J 


Tit.  X.    DE  HIS,  PER  QUOS  AGERE  POSSUMUS. 

Nunc  admonendi  snmiiB,    agere  We  must  now  remark,  that  a  per- 

posse  quemlibet  aut  buo  nomine  aut  son  may  oondact  an  action  either  in 
alieno.  Alieno  veluti  procoratorio,  his  own  name,  or  in  that  of  another, 
tntorio,  curatorio,  com  olim  in  usa  as,  for  instance,  if  he  is  a  procurator, 
fuisset,  alterius  nomine  agere  non  a  tutor,  or  a  curator;  but  anciently, 
posse  nisi  pro  populo,  pro  nbertate,  custom  forbad  one  person  conducting 
pro  tutela.  Preterea  lege  Hostilia  an  action  in  the  name  of  another,  un- 
permissum  est  furti  agere  eorum  less  for  the  people,  for  freedom,  or  for 
nomine,  qui  apud  hostes  essent  aut  a  pupiL  The  tex  Hostilia  edterwBxda 
rei  publicsB  causa'  abessent  quive  in  permitted  an  actio  furti  to  be  brought 
eorum  cujus  tutela  essent.  Et  quia  in  the  names  of  those  who  were  pri- 
hoc  non  Tninimam  incoDDLmoditatem  soners  in  the  hands  of  an  enemy,  of 
habebat,  quod  alieno  nomine  neque  persons  absent  in  the  service  of  the 
agere  neque  excipere  actionem  lice-  state,  or  of  those  under  the  tutorship 
bat,  cceperunt  homines  per  procura-  of  such  persons.  But,  as  it  was  found 
tores  htigare :  nam  et  morbus  et  to  be  exceedingly  inconvenient,  that 
flBtas  et  neccssaria  peregrinatio  item-  one  man  should  be  prohibited  from 
que  alise  multse  causa  ssepe  impedi-  bringing  or  defending  an  action  in  the 
mento  sunt,  quo  minus  rem  suam  name  of  another,  it  by  degrees  became 
ipsi  exsequi  possint.  a  practice  to  sue  by  procurators.    For 

ill-health,  old  age,  unavoidable  jour- 
neys, and  many  other  causes,  con-- 
tinually  prevent  men  from  being  able 
to  attend    personally  to    their    own 
afiGairs. 

Gai.  iv.  82 ;  D.  L  17.  123.  pr. ;  D.  uL  3. 1.  2. 

The  old  principle  of  'Roman  law  was,  that  no  one  could  re- 
present another,  and,  with  the  exceptions  noticed  in  the  text,  this 
principle  was  rigorously  observed  during  the  period  of  the  actions 
of  law. 

By  agere  pro  populo  was  meant  bringing  an  cLctio  popularia 
(eampopularem  actionem  dicimus  quae  swwmjus  populo  tuetv/r, 
D.  xlvii.  23. 1) ;  by  agere  pro  libertate  was  meant  becoming  a^aer- 
tor  libertatia  for  a  slave  (see  Introd.  sec.  96) ;  and  by  a^/ere  pro 
tutela,  bringing  an  action  on  behalf  of  a  pupil. 

Under  the  system  of  formulae,  the  first  step  towards  breaking 
through  the  old  rule  was  the  permitting  a  cognitor  to  be  appointed 
A  cognitor  was  a  person  who  was  appointed  by  one  of  the  parties 
to  a  suit  to  conduct  it  for  him.  The  cognitor  himself  was  not 
necessarily  present  when  he  was  appointed,  but  it  was  necessary 
that  the  appointment  should  be  made  before  the  magistrate,  in 
presence  of  the  adversary,  and  by  a  certain  form  of  words.  For 
instance,  a  plaintiff  speaking  generally  of  his  action  would  say, 
*  Quod  ego  tecum  agere  volo,  in  earn  rem  Lucium  Titium  cognito- 
rem  do '.     Other  forms,  adapted  to  other  cases,  are  given  in  Gaiue 
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(iv.  83).  The  name  of  the  principal  was  inserted  in  the  intentio, 
that  of  the  representative  in  the  condemnatio.  (Gai.  iv.  86.)  In 
the  case  of  a  cognitor,  the  actio  judicati  was  for  or  against  the 
party  to  the  suit. 

The  next  step  was  to  permit  a  procurator  appointed  by  a  man- 
date to  conduct  a  suit,  bat  at  first  he  did  so  in  nis  own  name,  for 
it  was  not  till  a  later  period  of  Roman  law  that  a  procurator  could 
expressly  represent  his  principal.  He  had  accordingly,  before  Jus- 
tinian, if  plaintiff,  to  give  security  rata/m  rem  dominum  habi- 
tuTwniy  and,  if  defendant,  to  give  security  judicatum  solvi,  as 
explained  in  the  next  Title.  If  a  person  offered  to  conduct  a  suit 
for  another  as  procv/rator  voluntwrius,  and  could  not  produce  an 
authorisation,  he  was  allowed  to  act,  not  as  mandatary,  but  as  ne- 
gotiorum  geator^  if  he  acted  in  good  faith,  and  gave  security  for 
ratification.  (Gai.  iv.  84.)  The  actio  judicati  lay  for  or  against 
the  procurator,  and  not  the  party.  Subsequently;  when  the  man- 
date was  clear,  or  if  the  mandator  was  present  and  gave  it,  the 
procurator  was  considered  as  only  representing  the  party,  and  the 
actio  judicati  was  given  to  or  against  the  party,  not  the  procu- 
rator (Vat,  Frag,  331),  and  this  was  extended  to  the  case  of  the 
negotiorura  gestor,  who,  although  at  first  acting  without  a  mandate, 
afterwards  showed  that  the  party  approved  what  he  did.  (D.  v.  1 . 
56.)  Thus  the  procurator  had  taken  the  place  of  the  cognvtor,  and 
it  is  only  of  the  former  that  Justinian  speaks. 

1.  Procurator  neque  oertis  verbis  1.  A  procurator  is  appomted  with- 
neque  prflBsente  a^ersario,  immo  out  any  particular  form  of  words,  nor 
plerumque  ignorante  eo  oonstituitur :  is  the  presence  of  the  adverse  party 
cuicumqueenimpermiserisremtuam  required;  indeed,  it  is  generally  done 
agere  aut  defendere,  is  procurator  without  his  knowledge.  For  any  one 
inteUegitur.  is  considered  to  be  your  procurator 

whom  you  have  allowed  to  bring  or  to 
defend  an  action  for  you. 

Gal  iv.  84. 

2.  Tutores  et  ouratores  quemad-  2.  How  tutors  and  curators  are 
modum  oonstituuntur,  primo  libro  appointed  has  been  already  eicplained 
expositum  est.                                        in  the  First  Book 

Gai.  iv.  85. 

If  the  tutor,  in  appearing  for  the  pupil,  had  merely  discharged 
a  duty  forced  upon  him,  the  actio  judicati  (i.e.  the  action  brought 
to  enforce  the  sentence)  was  given  to  or  against  the  pupil.  If  the 
tutor  chose  to  appear  for  uie  pupil  when  he  need  have  done 
nothing  more  than  authorise  the  pupil  to  appear  himself  {si  se  liti 
obtulit),  the  actio  judicati  was  given  to  or  against  the  tutor.  The 
case  was  the  same  as  regards  the  curators  of  persons  under  the  age 
of  twenty-five.     (D.  xxvi.  7.  2.  pr. ;  D.  xxvi.  9.  5.  pr.) 
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Tit.  XI.    DE  SATISDATIONIBUS. 

Satisdationnm  modus  alius  anti-  One  system  of    taking   seoorities 

quitati  plaouit,  alium   novitas  per  prevaQed  in  anoient  times ;  custom  has 

usum  amplexa  est.    Olim  enim  si  introduced  another  in  modem  times, 

in  rem  a^ebatur,  satisdare  possessor  Formerly,  in  a  real  action  the  possessor 

compellebatur,  nt,  si  victus  nee  rem  was  compelled  to  give  security,  so  thafe 

ipsam  restitueret  nee  litis  SBstima-  if  he  lost  his  cause,  and  did  not  either 

tionem,  potestas  esset  petitori  aut  restore  the  thing  itself,  or  pay  the  es- 

cum  eo  agendi  aut  cum  fidejussor!-  timated  value  of  it,  the  plaintm  mieht 

bus  ejus.    Quee  satisdatio  appella-  either  sue  him  or  his  sureties:  this 

batur  judicatum  solvi :  imde  autem  species  of  security  was  termed  judica- 

sic  appellabatur,  facile  est  intelle-  turn  solvit  nor  is  it  difficult  to  under- 

gere.    Namque  stipulabatur  qms,  ut  stand  why  it  was  so  called.    For  the 

solveretur  smi,  quod  fuerit  judica-  plaintiff  used  to  stipulate  that  what 

tum.     Multo  magis  is,  qui  in  rem  was  adjudged  to  him  should  be  paid, 

actione  conveniebatur,  satisdare  co-  And  with  still  greater  reason  was  a 

gebatur,  si  alieno  nomine  judicium  person  sued  in  a  real  action  obliged  to 

accipiebat.     Ipse  autem,  qui  in  rem  give  security  if  he  was  defendant  in 

agebat,  si  suo  nomine  petebat,  satis-  we  name  of  another.    A  plaintiff  in  a 

dare    non  cogebatur.       Procurator  real  action  suing  in  his  own  name,  was 

vero  si  in  rem    agebat,    satisdare  not  obliged  to  give  security;   but  a 

jubebatur  ratam  rem  dominum  habi-  procurator  bringing  a  real  acUon  had 

turum  :  periculum  enim    erat,    ne  to  ^ve  security  that  his  acts  would  be 

iterum  dominus  de  eadem  re  expe-  ratified  by  the  person  for  whom  he 

riatur.    Tutores  et  curatores  eodem  acted ;  for  there  was  a  danger  lest  the 

modo,  quo  et  procuratores,   satis-  person  should  bring  a  fresh  action  for 

dare  debere,  veroa  edicti  faciebant.  the  same  thing.    By  the  words  of  the 

Sed  aliquando  his  agentibus  satis-  edict,  tutors  and  curators  were  bound 

datio  remittebatur.    Hsbc  ita  erant,  to  give  security,  as  well  as  procurators, 

si  in  rem  agebatur.  but  it  was  sometimes  dispensed  with 

when  they  were  the  plaintiffs.  Such 
was  the  practice  with  regard  to  real 
actions. 

Gai.  iv.  89,  90,  96,  98100. 

Judicatum  solvi  stivulatio  ires  clauaulas  in  unvmi  collatas 
habet :  de  re  judicata,  ae  re  defendenda,  de  dolo  raaZo,  (D.  xlvi. 
7.  6.)  There'were  three  objects  secured  by  the  cau^iojiwiica^tMii 
solvi.  It  was  promised  (1)  that  the  litis  cestimatiOf  the  amount  of 
what  was  adjudged  by  the  sentence,  should  be  paid  if  the  defendant 
should  be  condemned  and  should  not  give  back  the  thing ;  (2)  that 
the  defendant  should  take  all  the  proper  steps  in  defending  the 
action,  and  appear  to  receive  the  sentence  of  the  judge ;  (3)  that 
the  defendant  should  use  no  dolv^  inaluSy  should  not,  for  instance, 
give  back  the  thing,  but  give  it  in  a  state  deteriorated  by  his  fault. 
The  object  of  the  defendant,  as  well  as  the  sureties,  binding  him- 
self for  the  litis  aestimatio  {aut  cwm  eo  a^endiy  says  the  text,  aut 
cvrnifidejussorihus),  was  to  give  the  plaintiff  his  choice  between  an 
action  ex  stipulaiu,  which  was  often  preferred,  or  one  exjudicato^ 
i.e.  upon,  or  to  enforce,  the  sentence.  The  object  of  making  the 
defendant  directly  liable,  by  a  stipulation,  if  he  did  not  appear  to 
defend  the  action,  was  to  avoid  having  recourse  to  the  less  direcf. 
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mode  Id  which  the  disobedience  of  the  defendant  to  obey  the 
magistrate's  summons  was  made  to  benefit  the  plaintiff. 

Satiadare  possessor  compellebatv/r.  If  the  possessor  woold  not 
give  the  cautio  jvdicatvmi  solvi,  the  possession,  by  means  of  an  in- 
terdict (see  Tit  15.  3),  was  transferred  to  the  plaintiff,  if  he  was 
willing  to  give  the  security  which  his  adversary  refused  to  giva 

Litis  cBsti/matio.    Lis  here  signifies  the  subject  of  the  suit. 

Multo  magis  si  aUeno  nomine.  This  applied  to  the  procurator 
in  the  days  when  he  did  not  really  represent  the  principal.  The 
cognitor  never  gave  security.  The  person  really  interested  in  the 
action  was  called  dominus  litis ;  when  the  procurator  did  not  re- 
present him,  but  came  forward  as  if  he  was  the  dominus  UtiSf  it 
was  necessary  to  guard  against*  the  real  dominus  litis  bringing 
another  action. 

Tutors  had  probably  to  give  security  in  all  cases  where  they 
were  the  party  defendant. 

1.  Sin  vero  in  personam,  ab  ao-  L  In  personal  actions,  cm  the  part 
toris  qnidem  parte  eademobtinebant,  of  the  plaintifi^  the  same  roles  as  to 
qoBB  diximus  in  actione,  qua  in  rem  giving  seonrity  were  observed  as  in 
agitnr.  Ab  ejns  vero  parte,  cum  real  actions.  As  to  the  defendant,  if 
quo  agitur,  si  quidem  alieno  nomine  he  appeared  in  the  name  of  another, 
aiiquis  interveniret,  omnimodo  satis-  he  was  obliged  to  give  security,  for 
dabat,  quia  nemo  defensor  in  eJiena  no  one  was  considered  a  oompetent 
re  sine  satisdatione  idoneus  esse  defendant  in  behalf  of  another  unless 
oreditnr.  Quod  si  proprio  nomine  he  gave  security;  but  any  one  who 
aiiquis  judicium  aocij^iebat  in  per-  defended  a  personal  action  in  his  own 
sonam,  judicatum  solvi  satisdare  non  name  was  not  compelled  to  give  the 
oogebatur.  security  jvidicaiwm  boIvL 

Gal  iv  100-102. 

If  the  defendant  was  a  cognitor^  the  dominus  litis  gave 
security  for  him.    {Vat.  Fragm,.  317.) 

Gaius  notices  (iv.  102)  that  in  some  few  exceptional  instances, 
as  if  the  action  was  one  judicati,  or  if  there  was  anything  to  make 
the  credit  of  the  defendant  suspected,  the  defendajit  was  obliged 
in  personal  actions  to  give  security  judicatv/m  solvi. 

2.  Bed  heeo  hodie  alitor  obser-  2.  At  present  a  different  practice 
vantur.  Sive  enim  quis  in  rem  ac-  prevaUs.  A  defendant  who  is  sued 
tione  oonvenitur  sive  personali  suo  m  his  own  name,  either  in  a  real  or 
nomine,  nullam  satisdationem  prop-  personal  action,  is  not  forced  to  give 
ter  litis  sBstimationem  dare  com-  security  for  the  payment  of  the  esti- 
pellitur,  sed  pro  sua  tantum  persona,  mated  value  of  the  thing  sued  for,  but 
quod  in  judicio  permaneat  usque  ad  only  for  his  own  person,  that  is,  that 
terminum  litis,  vel  oommittitur  suse  he  will  remain  and  abide  the  judgment 
promissioni  cum  jurejurando,  quam  until  the  end  of  the  suit.  For  this 
juratoriam  oautionem  vooant,  vel  security  recourse  may  be  had  to  the 
nudam  promissionem  vel  satisdatio-  promise  on  oath  of  the  party,  when  the 
nem  pro  qualitate  personad  su»  dare  security  is  called  a  cautio  jurcUoriat  or 
compellitur.  to  his  simple  promise  without  oath,  or 

to  a  aatisdatiOj  according  to  the  quality 
of  the  person. 

a  xiL  1.  17. 
In  judicio  permaneat    An  earlier  writer  would  probably  have 
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« 

pointed  out  that  the  cautio  was  given,  when  the  parties  were 
before  the  prsBtor,  that  the  def endcmt  would  ^  before  the  judex. 
But  in  Justinian's  time  the  distinction  of  va  jv/re  and  in  jtuiicio 
was  done  away.  n 

We  gather  from  the  text,  that  whereas  under  the  old  law  the 
defendant  would  have  had  to  give  security  both  for  the  payment 
of  the  amount  at  which  the  subject-matter  of  the  action  was 
valued,  and  that  he  would  appear  to  defend  himself  (pro  re  de- 
feThdenda,  or,  as  here,  in  jvAicio  vermaneat),  under  Justinian's 
legislation  he  did  not  engage  at  all  for  the  former,  and  for  the 
latter  he  did  not  necessarily  give  the  security  of  ekfidejuasor,  but, 
if  a  vir  illustria  (see  Tit.  4.  10  note),  only  pledged  himself  by 
oath,  or  even  by  a  simple  promise.     (G.  xiL  1.  17.) 

3.  Sin  autem  per  proouratorem  3.  But,  whore  a  suit  Ib  oommenoed 
lis  vel  infertnr  vel  snscipitur,  in  ao-  or  taken  up  by  a  pro6iiraior  as  plain- 
toris  quidem  persona,  si  non  man-  tiff,  if  a  mandate  of  appointment  is  not 
datum  aotis  insinuatnm  est  vel  roistered,  or  if  the  person  who  really 
prsBsens  dominns  litis  in  judioio  brings  the  action  does  not  himseJi 
proGuratoris  soi  personam  confirma-  appear  before  the  I'ndge  to  confirm  the 
verit,  ratam  rem  dominum  habi-  appointment  of  the  procurator,  then 
turmnsatisdationem  procurator  dare  the  procurator  himself  is  obliged  to 
compellitur,  eodem  observando  et  give  security  that  the  person  for  whom 
si  tutor  v^  curator  vel  alisB  tales  he  acts  will  ratihr  tiis  proceedings. 
personsB,  qua  eJienarum  rerum  gu-  The  same  rule  appues  also  if  a  tutor, 
bemationem  receperunt,  litem  qui-  curator,  or  any  other  person,  who  has 
busdam  per  alium  infenmt.  midertaken  to  manage  the  affiurs  of 

another,  brings  an  action  through  a 
third  psjrty. 

4.  Sin  vero  aliquis  convenitnr,  si  4.  As  to  the  defendant,  if  he  ap- 
quidem  prsasens  procuratorem  dare  pears  and  wishes  to  appoint  a  pro- 
paratus  est,  potest  vel  ipse  in  judi-  curator,  he  may  either  himself  come 
cium  venire  et  sui  procuratoris  per-  before  the  judge,  and  there  confirm 
sonam  per  judicatum  solvi  satisda-  the  authority  of  the  procurator,  by 
tionissollemnesstipulationesfirmare  giving  with  a  solemn  stipulation  the 
vel  extra  judicium  satisdationem  ex-  caution  called  judicatum  solvij  or  he 
ponere,  per  quam  ipse  sui  procura-  may  give  such  a  security  elsewhere, 
toris  fidejussor  existit  pro  omnibus  and  become  himself  the  fidejussor  of 
judicatum  solvi  satisdationis  dau-  his  own  procurator,  as  to  ea^  clause 
sulis.  Ubi  et  de  hypotheca  snarum  of  the  caxiHonjudiecUum  soM  ;  and  he 
rerum  convenire  compellitur,  sive  in  is  compelled  to  subject  all  his  property 
judicio  promiserit  sive  extra  judi-  to  a  hypotheca^  whether  he  promises 
cium  caverit,  ut  tarn  ipse  quam  be£ore  &e  judge  or  not,  and  this  obH- 
heredes  ejus  obligentur :  ana  insuper  gation  binds  not  only  himself  but  his 
cautela  vel  satisdatione  propter  heirs.  He  must  also  give  further  se- 
personam  ipsius  exponenda,  quod  curity  as  to  his  own  person,  that  he 
tempore  sententise  recitandsB  in  will  himself  appear  at  the  time  when 
judicio  invenietur,  vel  si  non  venerit,  judgment  is  given,  or  that,  if  he  fails 
omnia  dabit  fidejussor,  qua  oondem«  to  do  so,  )^%  fidejussor  will  pay  all  that 
natione  continentur,  nisi  fuerit  pro-  is  fixed  to  be  paid  by  the  sentence,  nn- 
vocatum.  less  the  decision  is  appealed  against 

For  the  clausvXce  of  the  caviio  judicatv/m  aohn,  see  note  on 
the  introductory  paragraph  of  this  Title. 

Alia  insuper  cautela.  This  was  to  insure  that  the  a^tio 
judicati  should  be  given  against  the  real  dominus  litie. 
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5.  Si  vero  reus  prsBsto  ex  qua-  5.  But  if,  from  any  cause,  a  defend- 
cumque  causa  non  fuerit  et  alius  ant  does  not  appear,  and  another  per- 
velit  defensionem  subire,  nulla  dif-  son  is  willing  to  defend  the  action  for 
f erentia  inter  aotiones  in  rem  vel '  him,  he  may  do  so  (nor  does  it  make 
personales  introduoenda,  potest  hoc  any  difference  whether  the  action  is 
facere,  ita  tamen  ut  satisdationem  real  or  personal),  but  he  must  give 
judioatimi  solvi  pro  litis  pnestet  security^tcdica^i^mtfo/vt  to  the  amount 
sBstimatione.  Nemo  enim  secundum  of  what  is  at  stake ;  for,  according  to 
veterem  regolam,  ut  jam  dictum  est,  the  old  rule  of  law  We  have  just  men- 
aUense  rei  sine  satisdatione  defensor  tioned,  no  one  is  held  a  competent 
idoneus  intellegitur.  defendant  for  another  without  giving 

security. 

6.  Qu8B  omnia  apertius  et  per-  6.  All  this  will  be  learned  more 
fectissime  e  cottidiano  judiciorum  clearly  and  fully  by  observation  of  the 
Qsu  in  ipsis  rerum  documentis  ap-  ordinary  judicial  proceedings  in  oases 
parent.  which  may  serve  as  examples. 

7.  Quam  formam  non  solum  in  7.  We  order  that  these  rules  shall 
hac  regia  urbe,  set  et  in  onmibus  be  observed  not  only  in  this  our  royal 
nostris  provinciis,  etsi  propter  im-  city,  but  also  in  aU  our  provinces, 
peritiam  aliter  forte  celebrantur,  altnough  other  usages  may  be  now 
optinere  censemus,  cum  necesse  est  adopted  there  through  ignorance ;  for 
omnes  provincias  caput  omnium  it  is  necessary  that  all  the  provinces 
nostrarum  oivitatum,  id  est  hano  should  conform  to  the  practice  of  our 
regiam  urbem,  ejusque  observantiam  royal  city,  which  is  supreme  above  all 
sequL  others. 


Trr.  Xn.  DE  PERPETUIS  ET  TEMPORALIBUS  ACTIO- 
NIBUS,  ET  QUiE  AD  HEREDES  VEL  IN  HEREDES 
TRANSEUNT. 

Hoc  loco  admonendi  sumus,  eas  We  ought  here  to  observe  that  the 

quidem  actiones,  quse  ex  lege  sena-  actions  derived  from  a  law,  from  a 

tusve  consulto  sive  ex  sacris  con-  aenatuacomultum,  or    from  imperial 

stitutionibus  proficiscuntur,  perpe-  constitutions,  could  formerly  be  exer- 

tuo    solere    antiquitus    compet^e,  cised  at  any  length  of  time,  however 

donee  sacrse  constitutiones  tarn  in  great ;    until    imperial    constitutions 

rem  quam  personalibus  actionibus  assigned  fixed  limits  both  to  real  and 

certos  fines  dederunt :  eas  vero,  quse  to  personal  actions.     Of  the  actions 

ex    propria    prsetoris    jurisdictione  derived  from  the  jurisdiction  of  the 

pendent,  plerumque    intra   annum  prsetor,  the  greater  part  last  only  during 

vivere  (nam  et  ipsius  prsetoris  intra  one  year,  for  this  was  the  limit  of  the 

AnnnTTi  erat  imperium).     Aliquando  prsetor's  authority.     Sometimes,  how- 

tamen  et  in  perpetuum  extenduntur,  ever,  these  actions  are  perpotusJ,  that 

id  est  usque  ad  finem  constitutionibus  is,  laist  until  the  time  introduced  by  the 

introductum,  quales  sunt  hee,  quas  constitutions  ;  such  are  those  given  to 

bonorum  possessori  ceterisque,  qui  the  bonorum  possessor  and  to  others 

heredis    loco    sunt,    euscommodat.  standing  in  the  place  of  the  heir.   The 

Furti  quoque  manifesti  actio,  quam-  action  jurti  manifestly   also,   though 

vis  ex  ipsius  protons  jurisdictione  proceeding  from  the  jurisdiction  of  the 

proficiscatur,  tamen  perpetuo  datur :  prsetor,  is  yet  perpetual,  for  it  seemed 

absurdum  enim    esse    existimavit,  absurd  to  mnit  its  duration  to  a  year, 
anno  earn  terminari. 

Gal  iv.  110,  IIL 

In  the  introductory  note  to  Title  6,  it  has  been  said  that  we 

may  ask  as  to  actions,  within  what  time  they  may  be  brought, 
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within  what  delay  the  proceedings  must  be  finished,  and  what  is 
the  effect  of  a  judgment  in  case  of  fresh  proceedings  being  insti- 
tuted. The  second  of  these  points  is  not  noticed  in  the  Institutes, 
the  rules  as  to  the  period  of  finishing  the  suit  having  become 
obsolete.  The  third  is  treated  of  in  the  next  Title,  par.  5.  We 
have  now  to  consider  the  first,  namely,  how  long  the  right  of 
action  lasted  from  its  inception,  i.e.  from  the  time  when  the 
plaintiff  could  have  brought  an  action. 

Under  the  formulary  system,  the  general  rule  was  that  actions 
arising  from  the  law,  a  senatriscoTisultv/m,  or  constitutions,  in- 
cluding an  action  arising  out  of  the  old  civil  law,  were  perpetual ; 
that  is-,  there  was  no  limit  to  the  time  in  which  they  could  be 
brought.  On  the  other  hand,  praetorian  actions  were  annual,  i.e. 
must  be  brought  within  an  annus  utilis,  or  year  made  up  of  days 
in  which  there  was  no  obstacle  to  the  plaintiff  appearing  in  court, 
so  that  more  than  twelve  months  might  be  included.  This  time 
of  a  year  was  probably  suggested  by  the  duration  of  the  praetor's 
office,  but  it  had  nothing  to  do  with  any  one  praetor  being  in  office. 
It  was  merely  a  limited  time  during  which  the  prastor,  in  creating 
an  action,  fixed  that  it  must  be  brought. 

To  the  rule  that  praetorian  actions  were  annual,  there  were, 
however,  exceptions  of  a  very  wide  kind.  The  text  mentions  the 
actions  given  to  a  bonorum  possessor,  and  to  every  one  placed  in 
loco  heredis,  and  also  the  praetorian  action  for  furtv/m  raanifes- 
tura,  which  was  perpetual  because  it  was  a  commutation  of  capital 
punishment.  (Gai.  iv.  111.)  Further,  all  praetorian  actions  rei 
persecutoricBy  for  the  sake  of  the  thing,  including  all  actions  on 
contracts  for  the  simple  value,  were  perpetual,  unless  the  action 
was  one  not  extending,  but  directly  contradicting,  the  civil  law, 
when  it  was  annual.  An  example  will  show  what  was  meant  by 
this  distinction.  The  actio  Pvhliciana  (Tit.  6.  4),  given  to  ex- 
tend the  operation  of  usucapion,  was  perpetual,  but  the  actio 
rescissoria,  given  to  rescind  usucapion  (Tit.  6.  5),  was  annual. 
(1).  xliv.  7.  35.  pr.)  We  may,  therefore,  almost  reverse  the  de- 
scription of  praetorian  actions,  and  say  that  they  were  perpetual 
except  when  they  were  (1)  penal  (the  actio  furti  manifestio&mg, 
however,  perpetual),  or  (2)  rei  persecutorioB^  and  in  direct  opposi- 
tion to  the  civil  law. 

Sacrcb  constitutiones  certos fines  dederunt.  In  A.D.  424,  Theo- 
dosius  II.  enacted  that,  as  a  general  rule,  actions,  real  orpersonal, 
should  not  be  brought  after  a  lapse  of  thirty  years.  (C.  vii.  39. 
3.)  Subsequently  the  time  was,  in  the  case  of  some  actions,  as 
in  that  of  an  actio  hypothecaria,  when  the  thing  hypothecated 
remained  in  the  hands  of  the  debtor,  extended  to  forty  years. 
(C.  vii.  39.  7.  1.)  The  term  perpetua,  however,  still  continued 
to  be  applied  to  these  actions,  though,  properly  speaking,  in  the 
time"  of  Justinian  it  meant  nothing  more  than  an  action  which 
could  be  brought  within  thirty  or  forty  years,  as  opposed  to  those 
which  could  only  be  brought  within  a  shorter  period. 
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1.  Non  omnes  autem  actiones,  1.  It  is  not  all  the  aotions  allowed 
que  in  aliqaem  ant  ipso  jure  com-  against  any  one  by  the  law,  or  given 
petunt  aut  a  protore  dantur,  et  in  by  the  pnetor,  that  will  equally  be 
neredem  aeqae  oompetunt  aut  dari  allowed  or  given  against  his  heir.  For 
Bolent.  Est  enim  certissima  juris  it  is  a  fizcMa  rule  of  law,  that  penal 
regula,  ex  maleficiis  poenales  ac-  actions  arising  £rom  delicts  are  not 
tiones  in  heredem  non  competere,  allowed  against  the  heir  of  the  de- 
veluti  furti,  vi  bonomm  raptorum,  linquent,  as,  for  instance,  the  actions 
injuriarum  damni  injuris.  Sed  furtiy  vi  banarum  rapiarum,  wjuria- 
heredibus  hujusmodi  actiones  com-  rum,  dctmni  injurix.  These  actions 
petunt  nee  denegantur,  ezcepta  are,  however,  given  to  heirs,  and  are 
injuriarum  aotione  et  si  qua  alia  not  denied  to  them,  with  the  excep- 
similis  inveniatur.  Aliquando  ta-  tion  of  the  action  injuriarum,  and 
men  etiam  ex  contractu  actio  contra  others  that  may  resemble  it.  Som^ 
heredem  non  competit,  cum  testator  times,  however,  even  an  action  arising 
dolose  versatus  sit  et  ad  heredem  from  a  contract  is  not  allowed  against 
ejus  nihil  ex  eo  dolo  pervenerit.  an  heir ;  as  when  a  testator  has  acted 
Posnales  autem  actiones,  quas  supra  fraudulently  and  his  heir  has  derived 
diximus,  si  ah  ipsis  prinoipalibus  no  advantage  from  the  fraud.  But 
personis  fuerint  contestotn,  et  here-  penal  actions,  of  which  we  have  spoken 
dibus  dantur  et  contra  heredes  above,  if  actually  begun  by  the  prin- 
transeunt.  oipals  themselves,  pass  both  to  and 

against  heirs. 

Gal  iv.  112, 113 ;  D.iv.8.17.1;  D.  xHv.  7.  26,  68. 

Although  penal  actions  oould  not  be  brought  against  the  heir 
of  the  wrongdoer  in  order  to  enforce  the  liability  to  a  penalty,  as 
the  liability  was  personal  to  the  wrongdoer,  yet  they  could  be 
brought  aminst  the  heirs  for  the  purpose  of  getting  back  from 
them  anyming  by  which  they  had  received  an  advantage  from  the 
delict.    (D.  j£v.  7.  86.  pr.) 

AliqvMndo  ex  contractu  (ictio  contra  heredem  7U)n  competiL 
This  is  taken  from  Qaius,  who  means  it  to  apply  to  the  heirs  of 
adstipulatores,  sponsorea,  ajidjidepromissorea,  for  their  heirs  were 
not  bound ;  but  it  is  difficult  to  say  to  what  it  could  apply  in  the 
time  of  Justinian.  It  would  also  be  supposed,  from  the  i&xt,  that 
an  action  making  a  testator  responsible  for  dolus  malvs  did  not 
ordinarily  pass  against  his  heirs,  if  his  heirs  were  not  benefited 
by  the  wrong  he  had  committed ;  but  there  was  only  one  case 
in  which  the  action  did  not  pass  against  his  heirs,  whether  they  had 
benefited  by  the  dolus  malvs  or  not,  namely,  the  action  in  duplwm 
against  a  person  who  had  been  guilty  of  dolv^  malus  with  regard 
to  a  deposit  placed  in  his  custody  under  the  pressure  of  an  acci- 
dental misfortune  (see  Tit.  6.  23) ;  and  even  in  this  case  an  actio 
vn  svmplwm,  passed  against  the  heirs.    (D.  xvi.  3.  18.) 

2.  Snperest,  at  admoneamus,  2.  It  remains  that  we  shoold  re- 
qaod  si  ante  rem  judioatam  is,  cmn  mark,  that  ij^  before  the  sentence,  the 
qno  actum  est,  satisfaciat  aictori,  defendant  satisfies  the  plaintiff  the 
officio  judiois  convenit  enm  ab-  judge  ought  to  absolve  the  defendimt, 
solvere,  licet  judicii  accipiendi  tern-  although,  from  the  time  of  the  action 

Sore  in  ea  causa  fuisset,  ut  damnari  being  commenced  before  the  magis- 

ebeat :  et  hoc  est,  quod  ante  vulgo  trate,  it  was  evident  the  defendant 

dicobatur,  onmia  judicia  abaolutoria  would  be  condemned.    It  is  in  this 

esse.  sense  that  in  former  times  it  was  com* 
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monly  said  that  in  aJl  actions  the  de- 
fendant might  be  absolved. 

Gai.  iv.  114. 

H,  after  the  formula  was  delivered,  but  before  judgment  was 
given,  the  defendant  satisfied  the  plaintiff,  a  question  had  arisen, 
as  we  learn  from  Gains  (iv.  114),  whether  in  all  cases  the  judge 
was  to  absolve  the  defendant,  or  whether  in  actions  strictijwria  the 
judge  was  technically  bound  to  go  on  ahd  pronounce  judgment. 
The  Proculians  thought  that  the  condemnation  was  still  to  be 
made  in  actions  atricti  jv/ria,  though  not  in  bonce  fidei  actions  or 
actions  in  rem.  The  Sabinians  heM  that  the  defendant  should  be 
absolved  in  all  actions,  and  it  is  the  opinion  of  the  Sabinians  that 
Justinian  confirms. 


Tit.  xm.    DE  EXCEPTIONIBUS. 

Seqnitnr,  at  de  exceptionibos  di-  It  now  follows  that  we  should  speak 

spioiamns.    Comparats  sunt  aatem  of  exceptions.    Thev  have  been  intro- 

exceptiones  defendendorom  eorom  dnoed  as  a  means  of  defence  for  those 

gratia,    cum  quibus    agitur:    sspe  against  whom  an  action  is  brought 

enim  accidit,  ut,  licet  ipsa  actio,  For  it  often  happens  that  the  action 

qua     actor    experitur,     justa     sit,  of  the  plaintifi^  although  in  itself  well 

tamen    iniqua    sit    adversus   eum,  founded,  is  yet  unjust  as  regards  the 

cum  quo  agitur.  person  against  whom  it  is  brou^t. 

Gal  iv.  115, 116. 

Exceptions  belonged  properly  to  the  system  of  formulas  only. 
Under  that  system  the  praetor  or  other  magistrate  who  pronounced 
on  the  right,  qui  jvs  dicebat,  decided  whether,  on  the  statement  of 
facts,  the  plamtiffhad  a  right  to  an  action.  If  he  had,  the  parties 
were  sent  to  the  judge.  But  though  the  plaintiff  might  nave  a 
right  to  an  action,  the  defendant  might  have  some  ground  to  urge 
why,  in  the  particular  instance,  the  action  should  be  defeated ;  and 
if  the  action  in  fdctwm  was  not  honoe  fidei,  i.e.  if  it  was  stricti 
jurisy  a/rbitraria,  or  penal,  it  was  necessary  that  this  ground  should 
be  distinctly  stated  oy  the  defendant  to  the  praetor.  Thus  the 
statement  was  incorporated  in  the  formula  sent  to  the  judge,  and 
was  called  the  exceptio ;  it  excepted,  or  took  away  from  the  power 
of  the  action.  (See  Introd.  sec.  104.)  The  judge  was  bound  by 
the  instructions  he  received  in  the  intentio.  He  could  take  notice 
of  no  reason  urged  by  the  defendant  why  the  action  should  fail,  if 
the  only  question  submitted  to  him  by  the  praetor  was  whether 
the  plaintiff  had  a  good  ground  of  action.  It  was  necessary  that 
the  praetor  should  also  expressly  instruct  him  to  inquire  whether 
the  action,  however  well  grounded,  ought  not  to  be  defeated. 

For  instance,  supposing  an  action  was  brought  on  a  stipula- 
tion, the  formula  would  run  Si  pa/ret  Nwmeriwm  Negidiwm  Aulo 
Agerio  sestertiuTn  X  raillia  dare  oportere.  The  only  question 
which  the  judex  could  have  to  decide  would  be,  was  the  stipula- 
tion made  or  not  ?     If  it  was,  the  right  of  the  plaintiff  to  have  a 
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sentence  in  his  favour  was  indisputable.  But  supposing  the  praetor 
went  on  to  add  an  exception,  which  was  always  negative,  and  say 
Si  in  ea  re  nihil  dolo  malo  'Auli  Agerii  factuTn  sit  neque  fiat, 
then  a  further  inquiry  would  have  to  be  made :  was  there  any 
fraud  on  the  part  of  the  creditor  which  made  it  unjust  that  he 
should  recover  in  the  action  ? 

The  defendant,  in  making  an  exception,  was  not  supposed  to 
admit  the  truth  of  the  pUintiffa  statement.  (D.  xliv.  1.  9.)  The 
plaintiff  had  first  to  prove  his  intentio,  and  unless  he  did  so  the 
action  failed.  Supposing  he  proved  it  to  the  satisfaction  of  the 
judex,  it  was  then  for  the  defendant  to  prove  his  exception.  He 
affirined  the  facts  on  which  the  exception  rested,  and  he  must 
,  prove  them ;  he  was  in  his  turn  the  attacking  party.  Revs  in  ex- 
ceptione  actor  eat.    (D.  xliv.  1.  1.) 

In  actions  bonce  fidei,  as  we  have  already  said  (see  Tit.  6.  28), 
exceptions  were  never  used  ;  for  here  the  judge  was  bound  by  the 
character  of  the  action  to  examine  into  all  the  circumstances,  and 
only  to  condemn  the  defendant  if  justice  demanded  he  should  do 
so.  The  action  itself  was  said  to  imply  any  exception  that  could 
be  set  up.     (D.  xxx.  84.  5.) 

In  the  time  of  Justinian  there  were,  properly  speaking,  no 
such  things  as  exceptions.  The  word  came  to  mean  any  defence 
other  than  a  denial  of  the  subsistence  of  the  right  of  action,  which 
was  urged  before  the  magistrate  by  the  defendant. 

1.  Yerbi  gratia  si  metu  coaotus  1.  For  instance,  if  forced  by  fear 

aut  dolo  induotus  aut  errore  lapsus  inveigled  by  fraud,  or  fallen  into  a 
stipiilanti  Titio  promisisti,  quod  non  mistc^Ee,  you  i)ronii8e  Titius  in  a  stipu- 
debueras  promittere,  palam  est,  jure  lation  that  which  you  did  not  owe  hun, 
civili  te  obligatum  esse,  et  actio,  qua  it  is  evident  that,  according  to  the  civil 
intenditur  dare  te  oportere,  efficaz  law,  you  are  bound,  and  the  action,  in 
est :  sed  iniquum  est,  te  condemnari,  which  it  is  mcdntained  that  you  ought 
ideoque  datur  tibi  exceptio  metus  to  give,  is  validly  brought.  Yet  it  is 
causa  aut  doli  mali  aut  in  factum  unjust  that  you  should  be  condemned ; 
oomposita  ad  impugnandam  ac-  and,  therefore,  to  repel  the  action,  you 
tionem.  have  given  you  the  exception  metus 

cau8a,  or  doli  mcUiy  or  one  made  to 
suit  the  circinnstances. 
D.  xUv.  4.  4.  16.  33. 

Errore  lapsus,  i.e.  not  a  mistake  as  to  the  thing  forming  the 
subject  of  the  stipulation,  for  such  a  mistake  would  make  the 
stipulation  void ;  but  a  mistake  in  the  apprehension  of  some  fact 
which  if  the  defendant  had  known  rightly,  he  would  not  have 
entered  into  the  stipulation.     (See  Bk.  iii.  Tit.  19.  23.) 

The  exceptio  metus  causa  ran  thus :  Si  in  ea  re  nihil  metus 
causa  factum  est.  (D.  xliv.  4.  4.  33.)  The  exceptio  doli  m^li 
thus :  Si  in  ea  re  nihil  dolo  malo  Auli  Agerii  factum  sit  neque 
fiat.  (D.  xliv.  4.  2.  1 ;  Gai.  iv.  119.)  We  may  remark  that  the 
former  is  general  (fear  inspired  by  any  one  whomsoever),  the 
latter  personal  (the  fraud  of  Aulus  Agerius),  and  that  the  exceptio 
doli  mali  relates  not  only  to  the  character  of  the  action  at  the 
particular  time  when  the  obligation  was  formed,  but  also  to  its 
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subsequent  character,  neque  factum  sit  nequejiat,  A  claim  might 
be  perfectly  fair  in  the  first  mstance,  and  afterwards  become  only 
partially  so,  or  even  wholly  unfair.  •  For  instance,  the  real  owner 
of  an  estate  might  claim  it,  and  then  find  that  the  possessor, 
having  improved  it  during  the  time  he  held  it,  is  entitled  to  com- 
pensation. If  the  owner  refuses  the  compensation,  his  claim,  in 
itself  fair,  becomes,  in  the  way  he  urges  it,  unfair. 

In  factwrn  composita^  i.e.  shaped  so  as  to  raise  the  question 
whether  a  statement  of  a  particular  fact  was  or  was  not  true. 
Some  particular  fact  is  submitted  by  the  prsator  to  the  judex^  in- 
stead of  such  a  general  inquiry  as  whether  the  plaintiff  has  been 
guilty  of  fraud.  For  instance,  to  use  the  example  given  in  the 
Digest  (xlv.  1.  22),  the  inquiry  directed  to  be  made  might  be 
whether  the  plaintiff  has  not  made  the  defendant  believe  that  the 
subject  of  stipulation,  which  is  made  of  brass,  was  made  of  gold. 

The  exceptio  in  factum  compoaita  was  thus,  like  the  actio  in 
factum  concepta,  opposed  to  one  in  jus  concepta.  For  instance, 
the  exceptio  doli  matiy  which  was  in  jus  concepta^  not  only  raised 
a  question  of  fact,  but  made  it  requisite  that  i\iQ  judex  should  affix 
a  certain  character  to  the  acts  of  the  parties.  It  may  be  observed 
that  this  general  exception  doli  mah  would  always  answer  every 
purpose  which  could  be  gained  by  using  an  exception  in  factum, 
composita ;  for  any  particular  fact  which,  if  stated  as  an  exception 
and  proved,  would  furnish  a  bar  to  the  action,  would  be  taken 
notice  of  under  the  exception  doli  mali,  fiut  the  magistrate 
would  not  always  allow  an  exception  doli  mali  to  be  inserted 
when  he  would  give  permission  to  employ  one  in  factv/m  com- 
posita ;  for  infamy  was  attached  to  a  plaintiff  against  whom  an 
exception  doli  mali  was  proved  ;  and  when  the  plaintifi"  stood  to 
the  defendant  in  any  such  near  relation  as  that  of  patron  or  ascen- 
dant, the  magistrate  would  not  allow  an  exception  to  be  used 
which  would  have  any  further  consequence  than  to  protect  the 
defendant  (D.  xliv.  4.  4. 16.)  The  instances  of  exceptions  in  the 
following  paragraphs  are  all  instances  of  exceptions  %n  factv/m. 

2.  Idem  juris  est,  si  quis  quasi  2.  It  is  the  same,  if  any  one  should 

credendi  causa  peouniam  stiputatus  stipulate  with  you  for  the  repayment 
fuerit  neque  numeravit.  Nam  eam  of  money  he  is  to  lend  you,  and  then 
peouniam  a  te  petere  posse  eum  cer-  does  not  pay  to  vou  the  sum  borrowed  ; 
turn  est :  dare  enim  te  oportet,  cum  in  such  a  case  he  could  certainly  de- 
ex  stipulatu  tenearis :  sed  quia  ini-  mand  from  you  the  amount  you  have 
quum  est  eo  nomine  te  oondemnari,  engaged  to  repay  him,  and  you  are 
placet,  ezceptione  pecuniiB  non  nu-  bound  to  give  it,  for  you  are  tied  by 
meratsB  te  defendi  debere,  cujus  the  stipulation.  But  as  it  would  be 
tempora  nos,  secundum  quod  jam  unjust  that  you  should  be  condemned 
superioribus  libris  scriptum  est,  con-  in  such  an  action,  it  has  been  thought 
stitutione  nostra  coartavimus.  right  you  should  have  the  defence  of 

the  exception  pecunias  non  numeraUe. 
The  time  within  which  this  exception 
can  be  used,  has,  as  we  have  said  in 
a  former  Book,  been  shortened  by  our 
constitution. 

Gai.  iv.  IIC;  Civ.  30.  14. 
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Qtuiat  credendi  causa,  i.e.  had  made  the  defendant  promise  to 
pay  a  sum,  as  if  he,  the  plaintiff,  were  going  to  lend  the  sum  to 
the  defendis^nt. 

It  will  be  remembered  that,  in  this  exception,  the  burden  of 

Sroof  was  on  the  plaintiff,  instead  of,  as  in  other  exceptions,  on  the 
efendant,  and  then  it  must  be  pleaded  within  originally  one  year 
and  then  five  years,  a  term  reduced  by  Justinian  to  two  years. 
(See  Bk.  iii.  Tit  21.) 

3.  Prsterea  debitor  d  paotns  3.  Again,  the  debtor  who  has  agreed 
faerit  com  oreditore,  ne  a  se  peter-  with  bis  creditor  that  payment  shall 
etnr,  nihilo  minus  obligatos  manet,  not  be  demanded  from  Mm,  still  re- 
qtdapactooonveQtoobugationesnon  mains  bomid.  For  an  agreement  is 
omnimodo  dissolvtmtnr :  qua  de  not  a  mode  by  which  obligations  are 
causa  efficax  est  adversus  eum  actio,  always  dissolved.  This  action,  there- 
qua  actor  intendit '  si  paret  eum  dare  fore,  in  which  the  intentio  runs, '  If  it 
oportere  *.  Sed  quia  iniquum  est  appears  that  he  ought  to  give,*  may  be 
contra  pactionem  eum  damnari,  de-  validly  brought  against  nim ;  but  as 
fenditur  per  ezoeptionem  pacti  con-  it  would  be  unjust  that  he  should  be 
ventL  condemned  in  contravention   of  the 

agreement,  he  may  use  in  his  defence 
the  exception  paoH  conventu 

Gai.  iv.  116. 

Obligations  formed  re  or  verbis  could  not  be  dissolved  by  a 
simple  pact.  As  the  contract  was  a  subsisting  one,  an  exception 
was  necessary.  The  exception  pacti  conventi  ran  thus :  Si  %nter 
Aidum  Ageriv/m  et  Numervu/m  Negidium  non  converdt^  ne  ea 
pecunia  peteretv/r,    (Gai.  iv.  119.) 

4.  ^que  si  debitor  deferente  4.  So,  too,  if  the  debtor,  when 
oreditore  juraverit,  nihil  se  dare  the  creditor  challenges  him  to  swear, 
oportere,  adhuc  obligatus  permanet ;  affirms  on  oath  that  he  ought  not  to 
sed  quia  iniquum  est,  oe  perjurio  ^ve  anything,  he  still  remains  bound, 
queri,  defenditnr  per  ezceptionem  But  as  it  would  be  unjust  to  examine 
jurisjurandL  In  his  quoque  actio-  whether  he  has  perjured  himself,  he  is 
nibus,  quibus  in  rem  agitur,  seque  allowed  to  defend  himself  with  the  ex- 
necessarise  sunt  exceptiones:  veluti  ceptionjurt«;ttranc2i.  In  actions  tn  rem, 
si  petitore  deferente  possessor  jura-  these  exceptions  are  equally  neces- 
verit,  eam  rem  suam  esse,  et  nihilo  sary :  for  instance,  if  the  possessor,  on 
minus  eandem  rem  petitor  vindicet :  being  challenged  by  the  claimant, 
licet  enim  verum  sit,  quod  intendit,  swears  that  the  property  is  his,  and 
id  est  rem  ejus  esse,  iniquum  est  yet  the  plaintiff  still  persists  in  his  real 
tamen,  possessorem  condemnarL  action.    For  the  clami  of  the  plaintiff 

might  be  well  foimded,  and  yet  it 
would  be  unjust  to  condemn  the  pos- 
sessor. 

D.  xii.  2.  9.  pr.  and  1;  D.  xiL  2.  3. 1 ;  D.  xiL  2.  11.  1. 

The  eocceptioivmsjv/randiwaaaniy  necessary  when  thequestion 
whether  the  defendant  had  accepted  the  oath  when  offered  him 
was  disputed.  If  it  was  acknowledged,  the  praetor  would  not  give 
an  action  at  all.  (D.  xii.  2. 3.  pr.)  The  oath  terminated  the  right 
of  the  plaintiff  to  an  action,  being  looked  on  as  a  sort  of  com- 
promise by  which  the  action  was  settled;  jusjv/randura  apeciem 
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transacHonis  continet,  'majoremque  habet  auctoritatem  quam 
res  judicata.     (D.  xii.  2.  2.) 

5.  Item  si  judicio  tecum  actum  5.  Again,  if  an  action  real  or  per- 

fuerit  sive  in  rem  8ive  in  personam,  sonal  has  been  brought  against  you, 

nihiio  minus  ob  id  actio  durat  et  not  the  less  because  it  has  been  so 

ideo  ipso  jure  postea  de  eadem  re  brought  does  the  action  endure,  and, 

adversus  te  agi  potest :  sed  debes  In  strict  law,  an  action  might  still  be 

per  ezceptionem  rei  judicatss  adju-  brought  against  you  for  the  same  ob- 

vari  ject,  but  you  are  to  be  protected  by 

the  exception  rei  judicatm. 

Gal  iv.  106,  107. 

Under  the  system  of  the  actions  of  law,  if  a  cause  had  once 
been  decided,  no  further  action  could  again  be  brought  on  the 
same  grounds  (Gai.  iv.  108) ;  but  this  was  not  the  case  under  the 
prsBtorian  system.  To  understand  the  effect  of  a  previous  action 
having  been  brought  under  the  praetorian  system,  we  must  notice  . 
the  distinction  drawn  by  Gains  in  his  Fourth  Book  between 
judicia  legitima  *  Skiid  jvdicia  imperio  continentia  (iv.  103-109). 
Judicia  legitima,  i.e.  proceedings  founded  on  the  old  jus  civile, 
were  those  in  an  action  given  in  the  city  of  Rome,  or  within  the 
first  milestone  round  the  city,  between  Roman  citizens,  and  tried 
by  a  single  judge.  Judicia  imperio  continentia,  i.e.  proceedings 
measured  by  the  authority  of  the  prastor,  were  those  in  an  action 
given  out  of  Rome,  or  tried  by  recuperatorea,  or  by  a  single  judge, 
if  the  judge  or  one  or  both  parties  was  a  peregrinv^,  or  were 
peregrini.  Judicia  im^perio  continentia  were  only  in  full  force 
during  the  time  of  office  of  the  magistrate  who  gave  the  formula, 
and  therefore  the  plaintiff  who  subsequently  brought  an  action  for 
the  second  time  had  to  be  met  with  an  exception.  With  respect 
to  judicia  legitima,  a  further  distinction  is  to  be  mada  If  they 
were  in  rem  or  in  factum,  the  nature  of  these  actions  prevented 
the  litis  contestatio  in  their  case  operating  in  the  way  of  a  nova- 
tion (see  Book  iii.  Tit.  29.  3  note) ;  and  therefore,  if  a  fresh 
action  was  brought,  the  defendant  had  to  repel  it  by  the  exception 
rei  judicatce.  Accordingly  we  may  say,  in  brief,  that  under  the 
praetorian  system  none  hut  judicia  legitima  in  personam,  having 
an  intentio  juris  civilis,  extinguished  the  right  of  action,  and 
therefore  in  all  other  cases  an  exception  was  necessary. 

In  the  time  of  Justinian  these  distinctions  had  disappeared, 
and  therefore  he  says  generally  that  the  res  judicata  produces  an 
exception.  It  was  to  have  the  same  force  as  it  had  formerly  had 
in  the  case  of  judicia  imperio  continentia,  and  not  that  it  had 
received  in  judicia  legitiTna,  Whether  the  action  was  real  or  per- 
sonal, as  the  text  informs  us,  the  action  still  subsisted,  and,  no 
novation  having  taken  place,  a  second  action  could  only  be  repelled 
by  an  exception.  But,  practically  speaking,  under  the  system  of 
judicia  extraordinaria,  as  the  judge  did  not  receive  instructions 
from  a  magistrate,  and  was  not  bound  within  the  limits  of  a  for- 

*  For  reason  of  this  distinction  see  Sohm's  Instiiutea,  p.  165. 

I  I 
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mula,  the  distinction  between  the  res  judicata  operating  as  a  bar  oi 
as  an  exception  was  a  very  immaterial  one. 

In  order  that  a  res  judicata  should  be  available  either  as  a  bar 
or  an  exception,  it  was  necessary  that  there  should  have  been,  in 
the  former  action,  the  same  thing  as  the  subject-matter  of  the 
liti^tion,  the  same  quantity,  the  same  right,  the  same  ground  of 
action,  the  same  parties.  Cum  qucbritv/r  hcec  exceptio  noceat 
necne,  iTispiciendum  est  an  idem  corpus  sity  quantitas  eadem,  idem 
jus :  et  an  eadem  causa  petendi,  et  eadem  conditio  persona/mm — 
qu^  nisi  omnia  concurrunt,  alia  res  est.     (D.  xliv.  2.  12-14.) 

Qaius  also  mentions  the  exceptio  rei  in  judicium  deductce,  i.e. 
that  the  case  was  already  before  the  tribunal,  as  where  one  of  two 
promissors  (duo  rei  promittendi)  having  been  sued,  the  other  if 
sued  could  say  that  the  case  was  already  in  the  way  of  adjudication, 
having  reached  the  stage  of  the  litis  contestation  and  might  be 
ended  within  the  appointed  time,  i.e.  within  eighteen  months  if  it 
was  s,  judicium,  legitimu/m,  or  within  the  duration  of  the  power  of 
the  magistrate  if  it  was  imperio  continent.  See  introductory  note 
to  Tit.  6.     (Gal  iv.  106, 107.) 

Litis  contestatio.  It  may  be  convenient  here  to  notice  what 
was  meant  by  the  litis  contestatio  in  the  time  of  Justinian.  Under 
the  system  of  extraordinary  procedure  there  was  no  longer  that 
distinction  of  the  proceedings  which  had  obtained  under  the  for- 
mulary system  according  as  they  were  inijure  (before  the  magis- 
trate) or  in  judicio  (before  the  judge).  The  litis  contestatio  was, 
in  the  formulary  system,  the  last  step  in  the  proceedings  before 
the  magistrate.  When  he  appointed  the  judge,  the  rights  of  the 
parties  were  fixed  as  they  were  at  that  epoch.  Under  the  system 
of  extraordinary  procedure  the  same  magistrate  heard  the  case 
throughout.  (See  Introd.  sec.  105,  111.)  The  epoch,  so  precise 
under  the  formulary  system,  for  fixing  the  rights  had  now  no  place. 
For  many  purposes,  however,  it  was  necessary  that  some  epoch 
should  be  fixed ;  and  the  epoch  chosen  was  when  the  magistrate 
began  to  take  cognisance  oi  the  cause  by  having  the  case  for  the 
plaintiff*  stated  before  him  (C.  iii.  9) ;  and  the  expression  litis 
contestatio  was  borrowed  to  denote  the  consequences  of  this  epoch 
having  arrived.  For  example,  if  the  action  was  for  a  farm,  the 
condition  of  the  farm  {causa)  was  taken  to  be  that  in  which  the 
farm  was  at  the  moment  when  the  judge  began  to  take  cognisance 
of  the  action.  But  in  many  respects  the  whole  effects  of  the  litis 
contestatio  were  prevented  from  operating.  We  have  already  had 
three  examples:  1.  In  Bk.  ii.  Tit.  6.  13  (note)  we  have  seen  that 
usucapio  was  interrupted  by  an  action,  and  that  this  interruption 
took  place,  in  the  time  of  Justinian,  not  when  the  stage  of  the 
judge  taking  cognisance  of  the  cause  was  reached,  but  by  the 

Elaintiff*  commencing  proceedings.  2.  In  Bk.  iii.  26.  6  (note)  we 
ave  seen  that  Justinian  prevented  the  litis  contestatio  operating 
80  as  to  place  the  fidejussor  in  a  different  position  from  that  of 
the  mandator.   3.  In  Bk.  iii.  Tit.  29.  3  (note)  we  have  seen  that  the 
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litis  contestatio  had,  under  the  formulary  system,  the  effect  of 
extinguishing  obligations  giving  rise  to  judicia  legitima  in  per- 
aonam ;  but  this  was  not  the  case  under  Justinian,  and  therefore, 
in  discussing  novation  (Bk.  iii  Tit.  29.  3),  all  reference  to  the 
extinction  of  obligations  is  omitted,  and  in  the  text  we  have  the 
general  rule  laid  down  that  the  action  endures,  and  must  be 
repelled  by  an  exception  if  again  brought. 

6.  H8BC  exempli  causa  rettulisse  6.  The  above  examples  of  exoep- 
suffioiet.  Alioquin  quam  ex  multis  tions  may  suffice.  It  may  be  seen  m 
variisque  causis  exoeptiones  neoes-  the  larger  work  of  the  Digest  or  Pan- 
saris  sint,  ex  latioribus  digestormn  deots  how  numerous  and  how  different 
seu  pandeotarum  libris  intellegi  po-  are  the  causes  which  make  exceptions 
test.  necessary. 

7.  Quarum  quaadam  ex  legibus  7.  Some  of  these  exceptions  are 
vel  ex  his,  quse  legis  vicem  obtinent,  derived  from  laws,  and  from  other 
vel  ex  ipsius  prsBtoris  jurisdictione  enactments  having  the  force  of  law,  or 
substantiam  capidbt.  from  the  jurisdiction  of  the  praetor. 

Gal  iv.  118. 

Ex  legihua ;  such  as  the  exception  nisi  bonis  cesserit  (see  Tit. 
14.  4),  relative  to  the  cession  of  the  debtor's  goods,  under  the  lex 
Julia, 

Ex  his  qucB  legis  vicew,  ohtinent,  i.e.  senatuscoTisvdta  and  con- 
stitutions. The  exception  under  the  rescript  of  Hadrian,  per- 
mitting the  employment  of  an  exception  doli  mali  when  a  plaintiff 
neglected  to  notice  a  counter-claim  (see  Tit.  6.  39),  may  serve  as 
an  example. 

8.  Appellanturautem  exoeptiones  8.  Exceptions,  again,  may  be 
aUffi  perpetuse  et  peremptiorsB,  alisB  classed  as  either  perpetual  and  per- 
temporales  et  dUatoris.                       emptory,  or  temporary  and  dilatory. 

D.  xlvL  1.  3 ;  Gal  iv.  120. 

The  duration  according  to  which  exceptions  are  said  to  be  per- 
petuce  or  temporales,  is  the  length  of  time  in  which  they  can  be 
used  by  the  defendant  if  he  has  occasion,  not  the  length  of  time 
during  which  their  effect  continues  if  they  are  employed. 

All  exoeptiones  perpetuce  were  necessarily  peremptoria: ;  if 
found  to  be  justified  by  the  facts,  they  set  the  matter  in  litigation 
at  rest  for  ever.  All  exoeptiones  temporales  were  necessarily 
dilatori(je;  they  did  but  defer  the  decision  of  the  matter  in 
question  till  the  expiration  of  a  certain  time. 


9.  Perpotuffi  et  peremptorise  sunt, 
quffi  semper  agentibus  obstant  et 
semper  rem,  de  qua  agitur,  pere- 
munt :  qualis  est  exceptio  doli  mali 
et  quod  metus  causa  factum  est  et 
pact!  conventi,  cum  ita  convenerit, 
ne  omnino  pecunia  peteretuT. 


9.  Those  are  perpetual  and  peremp- 
tory which  always  present  an  obstacle 
to  the  demand,  and  cut  away  for  ever 
the  ground  on  which  it  is  brought; 
as,  for  instance,  the  exception  doli 
mali,  that  vnetua  causa,  and  that  pa^ii 
conventi,  when  it  has  been  agreed  that 
no  demand  for  the  money  shall  ever 
be  made. 


D.  xliv.  1.  3 ;  Gal  iv.  121. 
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An  act  mi^ht  be  used  for  ever  as  an  exception  ;  and  yet  if  an 
action  was  brought  grounded  on  it,  that  action  might  possibly  have 
to  be  brought  within  a  certain  time.  For  instance,  if  fraud  or 
violence  had  been  used  in  the  making  of  a  contract,  the  exception 
would  be  good  whenever  an  action  was  brought  on  the  contract ; 
but  the  person  injui'ed  could  only  bring  an  actw  doli  or  mettua 
causa  within  a  limited  time.  Hence  it  came  to  be  said  that  such 
things  were  t&mporalia  ad  agendum^  perpetua  ad  excipiendv/m, 
(See  D.  xliv.  4.  5.  6.) 

10.  Temporales  atqne  dilatorise  10.  Those  are  temporary  and  dila- 

sunt,  quse  ad  tempus  nocent  et  tern-  tory  which  present  an  obstacle  for  a 
poris  dilationem  tribuunt :  quails  est  certain  time  and  procure  delay.  Such 
paoti  conventi,  cum  convenerit,  ne  is  the  exception  pacti  conventi\  when  it 
intra  certum  tempus  ageretur,  veluti  has  been  agreed  that  no  action  shall  be 
intra  quinquennium.  Nam  finite  eo  brought  for  a  certain  time,  as,  for  in- 
tempore  non  impeditur  actor  rem  stance,  for  five  years  ;  when  once  this 
exsequi.  Ergo  hi,  quibus  intra  period  has  elapsed,  the  plaintiff  is  not 
tempus  sigere  volentibus  objicitur  prevented  from  demanding  the  thing, 
exceptio  aut  pacti  conventi  aut  alia  Those,  therefore,  who  seek  to  bring 
similis,  differre  debent  actionem  et  the  action  before  the  expiration  of  the 
post  tempus  agere  :  ideo  enim  et  time,  an^  sure  repelled  by  the  exception 
dilatorise  istse  exceptiones  appellan-  pach'cont'en^?',  or  any  similsur  one,  ought 
tur.  Alioq|uin,  si  intra  tempus  to  put  it  off  and  to  bring  it  after  the 
egerint  objectaque  sit  exceptio,  time  has  elapsed ;  hence  these  excep- 
neque  eo  judicio  quidquam  conse-  tions  are  termed  dilatory.  If  plain- 
querentur  propter  exceptionem  nee  tiffs  have  brought  the  action  before 
post  tempus  olim  agere  poterant,  the  expiration  of  the  time,  and  been 
cum  temere  rem  in  judicium  deduce-  rejselled  by  the  exception,  they  wiU  not 
bant  et  consumebant,  qua  ratione  gam  anything  by  the  action  they  bring, 
rem  amittebant.  Hodie  autem  non  because  of  the  exception;  and,  formerly, 
ita  stricte  heeo  procedere  volumus,  they  would  not  have  been  able  again 
sed  eum,  qui  ante  tempus  pactionis  to  bring  an  action  on  the  expiration 
vel  obUgationis  litem  inferre  ausus  of  the  time,  because  they  had  rashly 
est,   ZenoniansB    constitutioni    sub-     brought  their  claim  before  a  judge, 

{'acere  censemus,  quam  sacratissimus  and  so  used  up  their  right  to  bring  an 
egislator  de  his,  qui  tempore  plus  action,  and  lost  all  they  could  claim, 
petierunt,  protulit,  ut  et  inducias.  But  at  the  present  day  we  do  not  wish 
quas,  sive  ipse  actor  sponte  indul-  to  proceed  so  rigorously ;  any  one  who 
serit  vel  natura  actionis  oontinet,  shall  venture  to  bring  an  action  before 
contcmpserat,  induplum  habeant  hi,  the  time  fixed  by  the  agreement  or 
qui  talem  injuriam  pass!  sunt,  et  obligation  shall  be  subject  to  the  dis- 
post  eas  finitas  non  ahter  litem  sus-  positions  of  the  constitution  of  Zeno, 
cipiant,  nisi  omnes  expcnsas  litis  published  by  that  legislator  of  most 
antea  acceperint,  ut  aotores,  tali  pious  memory  with  respect  to  those 
poena  perterriti,  tempora  litium  do-  who,  in  regard  to  time,  ask  more  than 
ceantur  observare.  is  due  to  them.     Consequently,   the 

delay  which  the  plaintiff  has  disre- 
garded, whether  he  himself  has  volun- 
tarily accorded  it,  or  whether  it  results 
from  the  nature  of  the  action,  shaU  be 
doubled  for  the  benefit  of  those  who 
have  sustained  such  a  wrong;  and, 
even  after  the  expiration  of  the  time, 
these  persons  shall  not  be  obliged  to 
defend  the  action  unless  they  have 
been  first  reimbursed  for  all  the  ex- 
penses of  the  former  action,  that  a 
penalty  so  heavy  may  teach  plaintiffs 
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to  have  due  regard  to  the  delays 
that  are  to  elapse  before  actions  are 
brought. 

Gal  iv.  122, 123  ;  C.  iii  10.  1. 

Alia  aimilis.  Gaius  gives,  as  an  instance,  the  exceptio  litis 
dividuce,  given  to  repel  a  plaintiff  who  broke  up  into  two  actions 
his  remedy  for  a  single  thmg,  and  sued  within  the  same  prsetor- 
ship  for  the  part  he  did  not  include  in  his  first  action.  Gaius, 
in  the  Digest,  defines  dilatory  exceptions  as  those  quoe  non  semper 
locum  hdbentf  sed  evitari  possv/at    (D.  xliv.  1.  3.) 

ZenoniancB  constitutioni.    See  Tit.  6.  33. 

IL  Prseterea  etiam  ex  persona  11.  There  are  also  dilatory  excep- 

dilatoriflB  sunt  exceptiones:  quales  tions  by  reason  of  the  person;  suoh 
sunt  procuratoriee,  veluti  si  per  mill-  are  those  objecting  to  a  procurator ; 
tern  aut  mulierem  agere  quis  velit :  as,  for  instance,  if  a  plaintiff  wishes  to 
nam  militibus  nee  pro  patre  vel  have  his  cause  conducted  by  a  soldier 
matre  veluxorenecexsacrorescripto  or  woman,  for  soldiers  cannot  be  pro- 
procuratorio  nomine  experiri  conce-  curators  even  for  their  father,  or 
ditur :  suis  vero  negotiis  superesse  mother,  or  wife,  not  even  by  virtue  of 
sine  ofifensa  disciplinse  possunt.  Eas  an  imperial  rescript ;  but  they  may 
vero  exceptiones,  quee  olim  procura-  conduct  their  own  afEairs  without  any 
toribus  propter  infamiam  vel  dantis  breach  of  discipline.  As  to  the  excep- 
vel  ipsius  procuratoris  opponeban-  tions  formerlv  opposed  to  procurators 
tur,  cum  in  judiciis  frequentari  nullo  on  account  of  the  infamy  either  of  the 
perspeximusmodo,conquiesceresan-  person  appointing  the  procurator,  or 
cimus,  ne,  dum  de  his  altercatur,  of  the  procurator  himself,  since  we 
ipsius  negotii  disceptatio  proteletur.     found  that  they  were  no  longer  used 

in  practice,  we  have  enacted  that  they 
shall  be  abolished,  that  no  discussion 
as  to  their  efifect  may  prolong  the 
course  of  the  action  itself. 

D.  xHv.  1.  3;  C.ii.13.  7,  9. 

The  exception  to  the  procurator  as  an  improper  person  only 
produced  a  delay ;  directly  the  plaintiff  appointed  a  proper  person 
as  procurator,  the  action  proceeded. 

The  infamia  was  that  produced  by  being  condemned  in  certain 
actions,  as  in  the  actio  tutelce,  depositi,  pro  sodo^  &c. 

After  noticing  exceptions,  Gaius  notices  prescrintions,  which 
originally  had  been  limitations  of  the  action  inserted  on  behalf  of 
the  plaintiff  or  defendant.  (Introd.  sec.  104.)  We  have  had  an 
instance  of  the  one  inserted  for  the  protection  of  the  defendant  in 
the  prcescriptio  longi  temporis  (Bk.  ii.  Tit.  6.  pr.  note) ;  but  by  the 
time  of  Gaius  all  prescriptions  on  behalf  of  the  defendant  were 
ranked  among  exceptions.  Prescriptions  on  behalf  of  the  plaintiff 
still  remained  where  it  was  to  the  interest  of  the  plaintiff  that  not 
all  his  right,  but  only  so  much  of  it  as  had  given  rise  to  an  exist- 
ing liability,  should  be  sued  on,  so  that  he  might  not  be  barred 
from  suing  when  other  liabilities  came  into  existence.  (Gai.  iv. 
130-137.) 
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Tit.  XIV.    DE  REPLICATIONIBUS. 

Interdmn    eyenit,    ut    ezceptio,  Sometimes  an  exception  which  at 

quee  prima  facie  justa  videatur,  first  sight  seems  just,  is  really  unjust, 
iniquo  noceat.  Quod  cum  accidit,  In  this  case,  to  place  the  plaintiff  in 
aha  allegatione  opus  est  adjuvandi  a  right  position,  it  is  necessary  there 
actoris  gratia,  quse  repHcatio  voca-  should  be  another  allegation,  termed  a 
tur,  quia  per  eam  replicatur  atque  rephcation,  because  it  unfolds  and  re- 
resolvitur  vis  exceptionis.  Veluti  solves  the  right  given  by  the  excep- 
cum  pactus  est  aliquis  cum  debitore  tion.  For  example,  supposing  a  credi- 
Buo,  ne  ab  eo  peouniam  petat,  deinde  tor  has  agreed  with  a  debtor  not  to 
postea  in  contrarium  pacti  sunt,  id  demand  payment,  and  then  makes  an 
est  ut  petere  creditori  Uceat :  si  agat  .  sigreement  to  the  contrary ;  that  is, 
creditor  et  excipiat  debitor,  ut  ita  tnat  he  may  demand  payment ;  if, 
demum  condenmetur,  si  non  con-  when  the  creditor  brings  his  action, 
venerit,  ne  eam  pecuniam  creditor  the  debtor  uses  -the  exception,  alleging 
petat,  nocet  ei  exceptio ;  convenit  '  that  he  ought  only  to  be  condemned  ^ 
enim  ita,  etiamque  nihilo  minus  hoc  his  creditor  is  not  under  an  agreement 
verum  manet,  licet  postea  in  contra*  not  to  demand  payment,  this  exception 
rium  pacti  sunt.  Sed  quia  iniquimi  presents  an  obstacle  to  the  creditor, 
est,  creditorem  excludi,  repUcatio  For  so  it  was  agreed,  and  it  still  re- 
el dabitur  ex  posteriore  pacto  con-  mains  true  that  this  agreement  was 
ventow  made,  although  a  contrary  agreement 

was  afterwards  made.  But  as  it  would 
be  unjust  to  deprive  the  creditor  of  his 
remedy,  he  will  be  permitted  to  use  a 
replication  founded  on  the  subsequent 
agreement. 

Gai.  iv.  126. 

All  that  has  been  said  on  the  use  and  nature  of  exceptions  is 
applicable  to  replications,  which  are  but  exceptions  to  an  exception. 
(D.  xliv.  1.  22.  1.) 

It  is  to  be  remarked  that  there  could  not  be  an  exceptio  doli 
mali  to  an  exceptio  doli  mali.  If  the  plaintiff  had  been  guilty  of 
fraud,  it  could  not  strengthen  his  right  of  action  that  the  defend- 
ant had  also  been  guilty.     (D.  xliv.  4.  4.  13.) 

1 .  Kursns  interdum  evcnit,  ut  re-  1.  The  replication,  in  its  turn, 
pUcatio,  quse  prima  facie  justa  sit,  may,  at  first  sight,  seem  just,  and  yet 
mique  nooeat.  Quod  cum  accidit,  be  really  unjust.  In  this  case,  to  aid 
alia  allegatione  opus  est  adjuvandi  the  defendant,  it  is  necessary  there 
rei  gratia,  quse  duplicatio  vocatur.  should  be  a  further  allegation,  termed 

a  duplicatio. 

Gai.  iv.  127. 

2.  Et  si  rursus  ea  prima  facie  justa  2.  And  if,  again,  the  duplicatio  may 
yideatur,  sed  propter  aUquam  can-  seem  just,  but  is  for  some  reason  really 
sam  inique  actori  noceat,  rursus  unjust  to  the  plaintiff,  there  is  wanted, 
allegatione  alia  opus  est,  qua  actor  to  aid  the  plaintiff  a  still  further 
adjuvetur,  quse  ^citur  triplicatio.  allegation,  termed  a  triplicatio. 

Gai.  iv.  128. 

3.  Quarum  omnium  exception-  3.  The  great  diversity  of  afiiairs  has 
am  usum  interdum  ulterius  quaui  made  it  requisite  to  carry  still  further 
diximus,  varietas  negotiorum  intro*     than  we  have  mentioned  the  use  of 
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ducit :  qoas  omnes  apertius  ex  la-  these  exceptions.  A  clearer  knowledge 
tiore  digestorom  voluiiiine  facile  est  of  them  all  may  be  obtained  by  read- 
cognoscere.  ing  the  fuller  work  of  the  Digest. 

Gal  iv.  129. 

4.  Exceptiones  autem,  qnibus  de-  4.  The   exceptions  given  for   the 

bitor  defenditur,  plemmque  aocom-  protection  of  the  debtor  are  also  for 

modari  solent  etiam  fidejussoribus  the  most  part  given  in  behalf  of  his 

ejus :  ct  rccte,  quia,  quod  ab  his  pe-  fidejuasores,  and  rightly  90 ;  for  what 

titur,  id  ab  ipso  debitore  peti  vide-  is  demanded  from  them  is  really  de- 

tur,  quia  mandati  judicio  redditurus  manded  from  the  debtor,  because  by 

est  eis,  quod  hi  pro  eo  solverint.  the  actio  mandati  he  will  be  forced  to 

Qua  ratione  et  si  de  non  petenda  repay  them  what  they  have  paid  for 

pecunia  pactus  quis  cum  reo  fuerit,  him.     Hence,  if  a  creditor  agrees  with 

placuit,  proinde  succurrendum  esse  his  debtor  not  to  demand  payment,  the 

per  exceptionem  pacti  conventi  iUis  exception  pacti  conventi  may  be  em- 

quoque,  qui  pro  eo  obligati  essent,  ployed  by  those  who  are  bound  for 

ac  si  et  cum  ipsis  pactus  esset,  ne  ab  him,  exactly  as  if  the  agreement  not 

cis  ea  pecunia  petcretur.   Sane  quse-  to  demand  payment  had  been  made 

dam  exceptiones  non  solent  his  ac-  with   them  personally.      There    are, 

conuQodari.    Ecce  enim  debitor  si  however,  some  exceptions  not  allowed 

bonis  suis  cesserit  et  cum  eo  creditor  them ;  for  instance,  if  the  debtor  has 

experiatur,    defenditur    per    excep-  made  a  cession  of  his  property,  and 

tionem  'nisi  bonis  cesserit' :  sed  hsec  the  creditor  sues  him,  he  may  protect 

exceptio  fidejussoribus   non   datur,  himself  by  the  exception  nm  6o7im  c««- 

scilicet  ideo  quia,  qui  alios  pro  debi-  serit;  but  this  exception  is  not  allowed 

toro  obligat,  noc  maxime  prospicit,  to  fidejtissores.     For  in  taking  sureties 

ut,   cum  facultatibus  lapsus  fuerit  for  the  payment  of  a  debt,  what  the 

debitor,  possit  ab  his,  quos  pro  eo  creditor  principally  looks  to  is  recover- 

obligavit,  suum  consequi  ing  what  is  owed  him  from  the  sure- 
ties, in  case  of  the  insolvency  of  the 
principal 

D.  xUv.  1.  19  ;    D.  ii.  14.  32. 

Exceptions  were  divided  into  rei  cohcerentea,  which  affected  the 
right  to  claim,  and  personce  cohcerentea,  which  only  protected  the 
debt(n*  himself.  Afl  an  instance  of  an  exceptio  cohoirens  rei  may 
be  given  an  exceptio  doli  mali,  or  a  general  pact  not  to  sue.  As 
an  instance  of  an  exceptio  cohoerens  personce  may  be  given  that 
mentioned  in  the  text,  where  the  debtor  was  protected  by  having 
given  up  all  his  property,  or  a  particular  pact  not  to  sue  the  debtor 
personally.  Generally  the  fiaejubssors  ot  the  defendant  could  use 
the  exceptions  which  he  could  have  used ;  but  this  was  not  always, 
as  tlie  text  points  out,  true  of  those  personce  cohoerentes,  as  in  the 
case  of  the  exception  nisi  bonis  cesserit. 


Trr.  XV.    DE  INTERDICnS. 

Sequitur^  ut  dispiciamus  de  inter-  We  have  now  to  treat  of  interdicts 

dictis  seu  actionibus^  quae  pro  his  and  the  actions  which  supply  their 

cxerccntur.     Erant  autem  interdicta  place.      Interdicts  were  certain  for- 

formie  atque  conceptiones  verborum,  mulse  by  which  the  prsetor  ordered  or 

quibus  prsBtor  aut  jubebat  aliquid  forbad  something  to  be  done;  they 


488  LIB.  IV.    TIT.  XV. 

fieri  aut  fieri  prohibebat.    Quod  turn    were  chiefly  employed  in  disputes  as 
maziine  faoieoat,  cum  de  possessione    to  possession  or  quasi-possession, 
aut  quasi  possessione  inter  aliquos 
oontendebatur. 

Qai.  iy.  138,  139. 

An  interdict  was  a  decree  or  edict  of  the  prsetor  made  in  a 
special  case.  The  praetor  published  a  general  edict  stating  the 
leading  principles  on  which  he  would  act.  But  in  certain  cases 
he  would  make  an  edict  applicable  only  to  particular  persons  and 
particular  things.  Instead,  for  instance,  of  referring  the  party 
applying  to  him  for  relief  to  the  general  rule  of  law  that  one  man 
should  not  be  allowed  to  interfere  with  the  watercourses  of  another, 
he  made  an  edict  that  A  should  not  interfere  with  the  watercourses 
of  B.  According  to  the  circumstances  of  the  case  such  a  command 
might  be  either  positive  or  ne^tive  ;  and  though,  as  is  remarked 
in  paragr.  1,  the  word  interd%ctura  was  considered  to  apply  more 
properly  to  a  negative  command  only,  it  was,  as  a  matter  of  usage, 
applied  to  all  such  special  edicts  indifferently;  and  Justinian 
seems  to  suppose  that  interdicere  does  not  mean,  as  Gains  assumes, 
to  forbid,  but  inter  duos  dicere,  to  decide  between  two  parties. 
(See  paragr.  1.) 

If  the  person  to  whom  the  special  edict  was  addressed  obeyed 
its  directions,  no  further  proceedings  were  necessary  ;  if  he  asserted 
that  he  had  not  done  wrong,  the  praetor  allowed  an  action  to  be 
brought  grounded  on  the  interdict.  A  sketch  of  the  mode  in  which 
the  proceedings  grounded  on  an  interdict  were  conducted  will  be 
found  in  the  notes  to  paragr.  8. 

There  was  always  something  of  a  public  character  in  the  reasons 
which  induced  the  praetor  to  grant  an  interdict.  He  adopted  it 
as  a  speedy  and  sure  remedy  in  cases  where  danger  was  threatened 
to  objects  which  public  policy  is  especially  interested  to  preserve 
uninjured,  such  as  public  roads  and  waters,  burial-grounds,  or 
sacred  places ;  and  though  interdicts  were  granted  where  the  quarrel 
was  entirely  between  private  parties,  it  was  originally,  perhaps,  only 
when  the  subject  of  dispute  was  such  as  to  render  a  breach  of  the 

Eublic  peace  the  probable  result,  unless  the  matter  was  set  at  rest 
y  the  summary  interposition  of  legal  authority.  If,  for  instance, 
it  was  a  possession  or  quasi-possession  that  was  disputed,  it  might 
be  feared  that  the  claimant  would  adopt  force  to  eject  the  actual 
occupier,  that  force  would  be  met  by  force,  and  the  public  peace  be 
broken  ;  and  the  limitation  of  the  time — one  year — within  which, 
as  we  shall  see  (paragr.  6  note),  interdicts  had  in  many  cases  to  be 
applied  for,  seems  to  connect  the  acts  giving  rise  to  them  with  delicta 
(rosTE,  Oai.  pp.  650, 651.)  This  public  character  attaching  to  inter- 
dicts may  suggest  that  they  were  originally  given  to  protect  public, 
not  private,  interests.  Niebuhr  (Hist  Rom.  vol.  ii.  1 49,  Eng.  Trana) 
and  Savigny  (Possess.  Bk.  iv.  44)  think  that  in  the  private  occu- 
pancy of  the  ager  publicius  may  be  seen  an  interest  so  little 
protected  otherwise,  and  calling  so  precisely  for  some  such  aid  as 
the  interdict,  that  it  can  hardly  be  doubted  that  the  early  use  of 


MB.  IV.    TIT.  XV.  489 

interdicts  was  directed  to  meet  the  exigencies  of  this  particular 
case.  Anyhow,  as  the  civil  law  did  not  deal  with  possession  apart 
from  ownership,  a  remedy  became  necessary  when  the  preetors 
recognised  possession,  and,  after  the  praetorian  system  was  fully 
established,  a  character  of  settled  law  was  imposed  upon  the  mode 
of  giving  interdicts  by  the  praetor  announcing  in  his  edict  that  he 
would  grant  a  particular  interdict  jander  particular  circumstancea 
Interdicts  were  given,  as  the  text  informs  us,  to  protect  not  only 
the  possession  of  corporeal  things,  but  the  quasi-possession  of 
servitudes.     (See  Bk.  ii.  Tit.  3.  4  note.) 

When  the  system  of  granting  interdicts  was  fully  formed,  an 
interdict  was  ordinarily  the  mere  prelude  to  an  action,  which 
was  tried  like  any  other  action,  and  the  process  was  not  more  sum- 
mary  than  in  other  actions  (see  note  on  paragr.  8) ;  and  even 
before  the  introduction  of  the  system  of  extraordincuria  judicia, 
interdicts  had  become,  probably,  less  frequently  used,  there  being 
a  tendency  to  go  direct  to  the  action  grounded  on  them,  and  to  do 
away  with  the  interdict  as  a  preliminary  step.  In  the  time  of 
Justinian  persons  who  under  the  prsetorian  system  would  have 
applied  for  an  interdict,  brought  an  action.  (See  paragr.  8.)  In 
conducting  this  action,  the  ma^strate  would  be  greatly  guided  by 
the  old  law  relating  to  interdicts ;  but  otherwise  the  subject  of 
interdicts  was  one  with  which  the  law  of  the  Lower  Empire  had 
very  little  to  do. 

1.  Summa  autem  divisio  inter-  1.  The  principal  division  of  inter- 

dictorum  hseo  est,  quod  aut  prohibi-  diets  is,  that  they  are  prohibitory,  re- 

toria  sunt  aut  restitutoria  aut  ex-  stitutory,  or  exhibitory.     Prohibitory 

hibitoria.     Prohibitoria  sunt,  quibus  interdicts    are    those    by  which    the 

vetat  aliquid  fieri,  veluti  vim  sine  prsetor  forbids  something  to  be  done, 

vitio  possidenti  vel  mortuum  infe-  as,  for  example,  to  use  force  against  a 

renti,  quo  ei  jus  erit  inferendi,  vel  person  in  lawful  possession,  or  against 

in  loco  sacro  eedificari,  vel  in  flumine  one  who  carries  a  dead  body  to  a  spot 

publico  ripave  ejus  aliquid  fieri,  quo  where  he  has  a  right  to  carry  it,  or  to 

pejus  navigetur.    Restitutoria  sunt,  build  on  a  sacred  place,  or  to  do  any- 

quibus  restitui  aliquid  jubet,  veluti  thing  in  a  public  river,  or  on  its  bank, 

bonorum    possessori    possessionem,  which   may  impede  the    navigation, 

eorum,  quae  quis  pro  herede  aut  pro  Restitutory   interdicts   are  those   by 

possessore  possidet  ex  ea  hereditate,  which  the  prstor  orders  something  to 

aut  cum  jubet  ei,  qui  vi  possessione  be  restored,  as,  for  instance,  when  he 

fundi  dejectus  sit,  restitui  posses-  orders  to  be  restored  to  the  bonorum 

sionem.     Exhibitoria  sunt,  per  quse  possessor  the  possession  of  the  goods 

jubet  exhiberi,  veluti  eum,  cujus  de  of  an  inheritance  possessed  by  another 

libertate  agitur,  aut  Ubertum,  cui  as  heir  or  as  possessor,  or  when  he 

patronus  operas  indicere  velit,  aut  orders  the  possession  of  land  to  be 

parenti  liberos,  qui  in  potestate  ejus  restored  to  the  person  who  has  been 

sunt.     Sunt  tamen  qui  putant,  pro-  violently  expelled  from  the  possession 

prie  intordicta  ea  vocari,  (]use  pro-  of  it.    Exhibitory  interdicts  are  those 

hibitoria  sunt,  quia  interdicere  est  by  which  the  prsetor  orders  to  exhibit ; 

denuntiare  et  prohibere :  restitutoria  for   instance,  to  exhibit   the  person 

autem  et  exhibitoria  proprie  decreta  whose  freedom  is  being  questioned, 

vocari :  sed  tamen  optinuit,  onmia  or  the  freedman  to  whom  nis  patron 

interdicta  appellari,  quia  inter  duos  wishes  to  notify  the  services  due  from 

dicuntur.  him,  or  to  exhibit  to  the  father  the 

children  in  his  power.    Some,  how- 
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fieri  aut  fieri  prohibebat.    Quod  torn    were  chiefly  employed  in  disputes  as 
maxime  faoieoat,  cnm  de  possessione    to  possession  or  quasi-possession, 
aut  quasi  possessions  inter  aliquos 
contendebatur. 

Gai.  iv.  138,  139. 

An  interdict  was  a  decree  or  edict  of  the  prsetor  made  in  a 
special  case.  The  prsetor  published  a  general  edict  stating  the 
leading  principles  on  which  he  would  act.  But  in  certain  cases 
he  would  make  an  edict  applicable  only  to  particular  persons  and 
particular  things.  Instead,  for  instance,  of  referring  the  party 
applying  to  him  for  relief  to  the  general  rule  of  law  that  one  man 
should  not  be  allowed  to  interfere  with  the  watercourses  of  another, 
he  made  an  edict  that  A  should  not  interfere  with  the  watercourses 
of  6.  According  to  the  circumstances  of  the  case  such  a  command 
might  be  either  positive  or  negative ;  and  though,  as  is  remarked 
in  paragr.  1,  the  word  interdictura  was  considered  to  apply  more 
properly  to  a  negative  command  only,  it  was,  as  a  matter  of  usage, 
applied  to  all  such  special  edicts  indifferently ;  and  Justinian 
seems  to  suppose  that  interdicere  does  not  mean,  as  Gains  assumes, 
to  forbid,  but  inter  duos  dicere,  to  decide  between  two  parties. 
(See  paragr.  1.) 

If  the  person  to  whom  the  special  edict  was  addressed  obeyed 
its  directions,  no  further  proceedings  were  necessary  ;  if  he  asserted 
that  he  had  not  done  wrong,  the  prsetor  allowed  an  action  to  be 
brought  grounded  on  the  interdict.  A  sketch  of  the  mode  in  which 
the  proceedings  grounded  on  an  interdict  were  conducted  will  be 
found  in  the  notes  to  paragr.  8. 

There  was  always  something  of  a  public  character  in  the  reasons 
which  induced  the  prsetor  to  grant  an  interdict.  He  adopted  it 
as  a  speedy  and  sure  remedy  in  cases  where  danger  was  threatened 
to  objects  which  public  policy  is  especially  interested  to  preserve 
uninjured,  such  as  public  roads  and  waters,  burial-grounds,  or 
sacred  places ;  and  though  interdicts  were  granted  where  the  quarrel 
was  entirely  between  private  parties,  it  was  originally,  perhaps,  only 
when  the  subject  of  dispute  was  such  as  to  render  a  breach  of  the 

Eublic  peace  the  probable  result,  unless  the  matter  was  set  at  rest 
y  the  summary  interpasition  of  legal  authority.  If,  for  instance, 
it  was  a  possession  or  quasi-possession  that  was  disputed,  it  might 
be  feared  that  the  claimant  would  adopt  force  to  eject  the  actual 
occupier,  that  force  would  be  met  by  force,  and  the  public  peace  be 
broken  ;  and  the  limitation  of  the  time — one  year — within  which, 
as  we  shall  see  (paragr.  6  note),  interdicts  had  in  many  cases  to  be 
applied  for,  seems  to  connect  theacts  giving  rise  to  them  with  delicta 
(PosTE,  Oai.  pp.  650, 651.)  This  public  character  attaching  to  inter- 
dicts may  suggest  that  they  were  originally  given  to  protect  public, 
not  private,  interests.  Niebuhr  (Hist  Row,,  vol.  ii.  1 49,  Eng.  Trana) 
and  Savigny  (Possess.  Bk.  iv.  44)  think  that  in  the  private  occu- 
pancy of  the  ager  publicms  may  be  seen  an  interest  so  little 
protected  otherwise,  and  calling  so  precisely  for  some  such  aid  as 
the  interdict,  that  it  can  hardly  be  doubted  that  the  early  use  of 
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interdicts  was  directed  to  meet  the  exigencies  of  this  particular 
case.  Anyhow,  as  the  civil  law  did  not  deal  with  possession  apart 
from  ownership,  a  remedy  became  necessary  when  the  prsetors 
recognised  possession,  and,  after  the  praetorian  system  was  fully 
established,  a  character  of  settled  law  was  imposed  upon  the  mode 
of  giving  interdicts  by  the  praetor  announcing  in  his  edict  that  he 
would  grant  a  particular  interdict  jander  particular  circumstancea 
Interdicts  were  given,  as  the  text  informs  us,  to  protect  not  only 
the  possession  of  corporeal  things,  but  the  quasi-possession  of 
servitudes.     (See  Bk.  ii.  Tit.  3.  4  note.) 

When  the  system  of  granting  interdicts  was  fully  formed,  an 
interdict  was  ordinarily  the  mere  prelude  to  an  action,  which 
was  tried  like  any  other  action,  and  the  process  was  not  more  sum- 
mary  than  in  other  actions  (see  note  on  paragr.  8) ;  and  even 
before  the  introduction  of  the  system  of  extraordinama  judicial 
interdicts  had  become,  probably,  less  frequently  used,  there  being 
a  tendency  to  go  direct  to  the  action  grounded  on  them,  and  to  do 
away  with  the  interdict  as  a  preliminary  step.  In  the  time  of 
Justinian  persons  who  under  the  praetorian  system  would  have 
applied  for  an  interdict,  brought  an  action.  (See  paragr.  8.)  In 
conducting  this  action,  the  magistrate  would  be  greatly  guided  by 
the  old  law  relating  to  interdicts ;  but  otherwise  the  subject  of 
interdicts  was  one  with  which  the  law  of  the  Lower  Empire  had 
very  little  to  do. 

1.  Summa  autem  divisio  inter-  1.  The  principal  division  of  inter- 

diotorum  hseo  est,  quod  aut  prohibi-  diets  is,  that  they  are  prohibitory,  re- 

toria  sunt  aut  restitutoria  aut  ex-  stitutory,  or  exhibitory.     Prohibitory 

hibitoria.     Prohibitoria  sunt,  quibus  interdicts    are    those    by  which    the 

vetat  aliquid  fieri,  veluti  vim  sine  prsBtor  forbids  something  to  be  done, 

vitio  possidenti  vel  mortuom  infe-  as,  for  example,  to  use  force  against  a 

renti,  quo  ei  jus  erit  inferendi,  vel  person  in  lawful  possession,  or  against 

in  loco  sacro  sedificari,  vel  in  flumine  one  who  carries  a  dead  body  to  a  spot 

publico  ripave  ejus  aliquid  fieri,  quo  where  he  has  a  right  to  carry  it,  or  to 

pejus  navigetur.    Bestitutoria  sunt,  build  on  a  sacred  place,  or  to  do  any- 

quibus  restitui  aliquid  jubet,  veluti  thing  in  a  public  river,  or  on  its  bank, 

bonorum    possessori    possessionem,  which   may  impede  the    navigation, 

eorum,  quae  quis  pro  herede  aut  pro  Restitutory    interdicts   are   those   by 

possessore  possidet  ex  ea  hereditate,  which  the  prstor  orders  something  to 

aut  cum  jubet  ei,  qui  vi  possessione  be  restored,  as,  for  instance,  when  he 

fundi  dejectus  sit,  restitui  posses-  orders  to  be  restored  to  the  bonorum 

sionem.     Exhibitoria  sunt,  per  qusB  posaeasor  the  possession  of  the  goods 

jubet  exhiberi,  veluti  eum,  cujus  de  of  an  inheritance  possessed  by  another 

libertate  agitur,  aut  libertum,  cui  as  heir  or  as  possessor,  or  when  he 

patronus  operas  indicere  velit,  aut  orders  the  possession  of  land  to  be 

parenti  Hberos,  qui  in  potestate  ejus  restored  to  the  person  who  has  been 

sunt.     Sunt  tainen  qui  putant,  pro-  violently  expelled  from  the  possession 

prie  interdicta  ea  vocari,  (juab  pro-  of  it.    Exhibitory  interdicts  are  those 

hibitoria  sunt,  quia  interdicere  est  by  which  the  prstor  orders  to  exhibit ; 

denuntiare  et  prohibere :  restitutoria  for   instance,  to  exhibit   the  person 

autem  et  exhibitoria  proprie  deoreta  whose  freedom  is  being  questioned, 

vocari :  sed  tamen  optinuit,  onmia  or  the  freedman  to  whom  nis  patron 

interdicta  appellari,  quia  inter  duos  wishes  to  notify  the  services  due  from 

dicuntur.  him,  or  to  exhibit  to  the  father  the 

children  in  his  power.    Some,  how- 
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fieri  ant  fieri  prohibebat    Quod  torn    were  chiefly  employed  in  disputes  sfl 
nuudme  facieoai,  com  de  possessione    to  possession  or  quasi-possession, 
aot  quasi  possesnone  inter  aliqnos 
oontendebaAur. 

Qai.  iv.  138,  139. 

An  interdict  was  a  decree  or  edict  of  the  prsetor  made  in  a 
special  case.  The  praetor  published  a  general  edict  stating  the 
leading  principles  on  which  he  would  act.  But  in  certain  cases 
he  would  make  an  edict  applicable  only  to  particular  persons  and 
particular  things.  Instead,  for  instance,  of  referring  the  party 
applying  to  him  for  relief  to  the  general  rule  of  law  that  one  man 
should  not  be  aUowed  to  interfere  with  the  watercourses  of  another, 
he  made  an  edict  that  A  should  not  interfere  with  the  watercoorsee 
of  6.  According  to  the  circumstances  of  the  case  such  a  command 
might  be  either  positive  or  negative ;  and  though,  as  is  remarked 
in  paragr.  1,  the  word  interdtctum  was  considered  to  apply  more 
properly  to  a  negative  command  only,  it  was,  as  a  matter  of  usage, 
applied  to  all  such  special  edicts  indifferently;  and  Justinian 
seems  to  suppose  that  interdicere  does  not  mean,  as  Gains  assumes, 
to  forbid,  but  inter  duos  dicere,  to  decide  between  two  parties. 
(See  paragr.  1.) 

If  the  person  to  whom  the  special  edict  was  addressed  obeyed 
its  directions,  no  further  proceedings  were  necessary  ;  if  he  asserted 
that  he  had  not  done  wrong,  the  prsetor  allowed  an  action  to  be 
brought  grounded  on  the  interdict.  A  sketch  of  the  mode  in  which 
the  proc^dings  grounded  on  an  interdict  were  conducted  will  be 
found  in  the  notes  to  paragr.  8. 

There  was  always  something  of  a  public  character  in  the  reasons 
which  induced  the  prsetor  to  grant  an  interdict.  He  adopted  it 
as  a  speedy  and  sure  remedy  in  cases  where  danger  was  threatened 
to  objects  which  public  policy  is  especially  interested  to  preserve 
uninjured,  such  as  public  roads  and  waters,  burial-grounds,  or 
sacred  places ;  and  though  interdicts  were  granted  where  the  quarrel 
was  entirely  between  private  parties,  it  was  originally,  perhaps,  only 
when  the  subject  of  dispute  was  such  as  to  render  a  breach  of  the 

Eublic  peace  the  probable  result,  unless  the  matter  was  set  at  rest 
y  the  summary  interposition  of  legal  authority.  If,  for  instance, 
it  was  a  possession  or  quasi-possession  that  was  disputed,  it  might 
be  feared  that  the  claimant  would  adopt  force  to  eject  the  actual 
occupier,  that  force  would  be  met  by  force,  and  the  public  peace  be 
broken  ;  and  the  limitation  of  the  time — one  year — within  which, 
as  we  shall  see  (paragr.  6  note),  interdicts  had  in  many  cases  to  be 
applied  for,  seems  to  connect  the  acts  giving  rise  to  them  with  delicta 
(PosTE,  Oai,  pp.  650, 651.)  This  public  character  attaching  to  inter- 
dicts may  suggest  that  they  were  originally  given  to  protect  public, 
not  private,  interests.  Niebuhr  (Hist  Rom.  voL  ii.  149,  Eng.  Trans.) 
and  Savigny  (Possess,  Bk.  iv.  44)  think  that  in  the  private  occu- 
pancy of  the  ciger  publicus  may  be  seen  an  interest  so  little 
protected  otherwise,  and  calling  so  precisely  for  some  such  aid  as 
the  interdict,  that  it  can  hardly  be  doubted  that  the  early  use  of 
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interdicts  was  directed  to  meet  the  exigencies  of  this  particular 
case.  Anyhow,  as  the  civil  law  did  not  deal  with  possession  apart 
from  ownership,  a  remedy  became  necessary  when  the  praetors 
recognised  possession,  and,  after  the  praetorian  system  was  fully 
established,  a  character  of  settled  law  was  imposed  upon  the  mode 
of  giving  interdicts  by  the  praetor  announcing  in  his  edict  that  he 
would  grant  a  particular  interdict  jander  particular  circumstancea 
Interdicts  were  given,  as  the  text  informs  us,  to  protect  not  only 
the  possession  of  corporeal  things,  but  the  quasi-possession  of 
servitudes.     (See  Bk.  ii.  Tit.  3.  4  note.) 

When  the  system  of  granting  interdicts  was  fully  formed,  an 
interdict  was  ordinarily  the  mere  prelude  to  an  action,  which 
was  tried  like  any  other  action,  and  the  procass  was  not  more  sum- 
mary than  in  other  actions  (see  note  on  paragr.  8) ;  and  even 
before  the  introduction  of  the  system  of  extraordina/ria  judicia^ 
interdicts  had  become,  probably,  less  frequently  used,  there  being 
a  tendency  to  go  direct  to  the  action  grounded  on  them,  and  to  do 
away  with  the  interdict  as  a  preliminary  step.  In  the  time  of 
Justinian  persons  who  under  the  praetorian  system  would  have 
applied  for  an  interdict,  brought  an  action.  (See  paragr.  8.)  In 
conducting  this  action,  the  magistrate  would  be  greatly  guided  by 
the  old  law  relating  to  interdicts ;  but  otherwise  the  subject  of 
interdicts  was  one  with  which  the  law  of  the  Lower  Empire  had 
very  little  to  da 

1.  Summa  autem  divisio  inter-  1.  The  principal  division  of  inter- 

diotomm  hsM  est,  qnod  aut  prohibi-  diets  is,  that  they  ore  prohibitory,  re- 

toria  sunt  aut  restitutoria  aut  ex-  stitutory,  or  exhibitory.     Prohibitory 

hibitoria.    Prohibitoria  sunt,  quibus  interdicts    are    those    by  which    the 

vetat  aliquid  fieri,  veluti  vim  sine  praetor  forbids  something  to  be  done, 

vitio  poflsidenti  vel  mortuum  infe-  as,  for  example,  to  use  force  against  a 

renii,  quo  ei  jus  erit  inferendi,  vel  person  in  lawful  possession,  or  against 

in  loGO  sacro  sdificari,  vel  in  flumine  one  who  carries  a  dead  body  to  a  spot 

puUioo  ripave  ejus  aliquid  fieri,  quo  where  he  has  a  riglit  to  carry  it,  or  to 

pe^UB  navigetur.     Bestitutoria  sunt,  build  on  a  sacred  place,  or  to  do  any- 

quiboB  restitui  aliquid  jubet,  veluti  tiling  in  a  public  river,  or  on  its  bank, 

bononun    possessori    possessionem  which   may   impede   the    navigation. 

eorom,  qofB  quis  pro  herede  aut  pro  Restitutory    interdicts   are   those   by 

pooscooore  possidet  ex  ea  hereditate,  which  the  prsetor  orders  something  to 

aat  cam  jubet  ei,  qui  vi  possessione  be  restored,  as,  for  instance,  when  he 

fundi  dejectus  sit,  restitui  posses-  orders  to  be  restored  to  the  bonorum 

fjomftm-    Ezhibitoria  sunt,  per  quie  possessor  the  possession  of  the  goods 

{'abet  ezfaiberi,  veluti  eum,  cujus  de  of  an  inheritance  possessed  by  another 

ibertate  agitor,   aut  Ubertum,  cui  as  heir  or  as  possessor,  or  when  he 

pafcronnB  operas  indicere  velit,  aut  orders  the  possession  of  land  to  be 

parent!  libwos,  qui  in  potestate  ejus  restored  to  the  person  who  has  been 

■ant.     Sunt  tiunen  qui  putant,  pro^  violently  expelled  from  the  possession 

pzie  interdicta  ea  vocari,  quae  pro-  of  it.     Kxliibitory  int-erdicts  are  those 

nibitoria  eont,  quia  interdicere  est  by  which  the  prtetor orders  to  exhibit; 

dennntiare  et  prohibere :  restitutoria  for    instance,   to  exhibit    the  person 

aatem  et  eiliibitoria  proprie  decreta  whose   freedom   is   being  questioned, 

vocari:  sed  tamen  optinuit,  omnia  or  the  freednian  to  whom  his  patron 

interdicta  appellari,  quia  inter  duos  wishes  to  notify  the  services  due  from 

diouaiar.  him,  or  to  exhibit  to  the  father  the 

children   in   his   power.     Some,  how- 
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fieri  aut  fieri  prohibebat.    Quod  turn    were  chiefly  employed  in  disputes  as 
maxime  faoiebat,  cum  de  possessione    to  possession  or  quasi-possession, 
aut  quasi  possessione  inter  aliquos 
contendebatur. 

Gai.  iv.  138,  139. 

An  interdict  was  a  decree  or  edict  of  the  praetor  made  in  a 
special  case.  The  praetor  published  a  general  edict  stating  the 
leading  principles  on  which  he  would  act.  But  in  certain  cases 
he  would  make  an  edict  applicable  only  to  particular  persons  and 
particular  things.  Instead,  for  instance,  of  referring  the  party 
applying  to  him  for  relief  to  the  general  rule  of  law  that  one  man 
should  not  be  allowed  to  interfere  with  the  watercourses  of  another, 
he  made  an  edict  that  A  should  not  interfere  with  the  watercourses 
of  6.  According  to  the  circumstances  of  the  case  such  a  command 
might  be  either  positive  or  ne^tive ;  and  though,  as  is  remarked 
in  paragr.  1,  the  word  interdtctura  was  considered  to  apply  more 
properly  to  a  negative  command  only,  it  was,  as  a  matter  of  usage, 
applied  to  all  such  special  edicts  indifferently ;  and  Justinian 
seems  to  suppose  that  interdicere  does  not  mean,  as  Gains  assumes, 
to  forbid,  but  inter  duos  dicere,  to  decide  between  two  parties. 
(See  paragr.  1.) 

If  the  person  to  whom  the  special  edict  was  addressed  obeyed 
its  directions,  no  further  proceedings  were  necessary  ;  if  he  asserted 
that  he  had  not  done  wrong,  the  praetor  allowed  an  action  to  be 
brought  grounded  on  the  interdict.  A  sketch  of  the  mode  in  which 
the  proceedings  grounded  on  an  interdict  were  conducted  will  be 
found  in  the  notes  to  paragr.  8. 

There  was  always  something  of  a  public  character  in  the  reasons 
which  induced  the  praetor  to  grant  an  interdict.  He  adopted  it 
as  a  speedy  and  sure  remedy  in  cases  where  danger  was  threatened 
to  objects  which  public  policy  is  especially  interested  to  preserve 
uninjured,  such  as  public  roads  and  waters,  burial-grounds,  or 
sacred  places ;  and  though  interdicts  were  granted  where  the  quarrel 
was  entirely  between  private  parties,  it  was  originally,  perhaps,  only 
when  the  subject  of  dispute  was  such  as  to  render  a  breach  of  the 

Eublic  peace  the  probable  result,  unless  the  matter  was  set  at  rest 
y  the  summary  interposition  of  legal  authority.  If,  for  instance, 
it  was  a  possession  or  quasi-possession  that  was  disputed,  it  might 
be  feared  that  the  claimant  would  adopt  force  to  eject  the  actual 
occupier,  that  force  would  be  met  by  force,  and  the  public  peace  be 
broken  ;  and  the  limitation  of  the  time — one  year — within  which, 
as  we  shall  see  (paragr.  6  note),  interdicts  had  in  many  cases  to  be 
applied  for,  seems  to  connect  theacts  giving  rise  to  them  with  delicta 
(PosTE,  Oai.  pp.  650, 651.)  This  public  character  attaching  to  inter- 
dicts may  suggest  that  they  were  originally  given  to  protect  public, 
not  private,  interests,  Niebuhr  (Hist  Rcmi.  vol.  ii.  149,  Eng.  Trana) 
and  Savigny  (Possess.  Bk.  iv.  44)  think  that  in  the  private  occu- 
pancy of  the  ager  publieus  may  be  seen  an  interest  so  little 
protected  otherwise,  and  calling  so  precisely  for  some  such  aid  as 
the  interdict,  that  it  can  hardly  be  doubted  that  the  early  use  of 
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interdicts  was  directed  to  meet  the  exigencies  of  this  particular 
case.  Anyhow,  as  the  civil  law  did  not  deal  with  possession  apart 
from  ownership,  a  remedy  became  necessary  when  the  preetors 
recognised  possession,  and,  after  the  praetorian  system  was  fully 
established,  a  character  of  settled  law  was  imposed  upon  the  mode 
of  giving  interdicts  by  the  praetor  announcing  in  his  edict  that  he 
would  grant  a  particular  interdict  jander  particular  circumstancea 
Interdicts  were  given,  as  the  text  informs  us,  to  protect  not  only 
the  possession  of  corporeal  things,  but  the  quasi-possession  of 
servitudes.     (See  Bk.  ii.  Tit.  3.  4  note.) 

When  the  system  of  granting  interdicts  was  fully  formed,  an 
interdict  was  ordinarily  the  mere  prelude  to  an  action,  which 
was  tried  like  any  other  action,  and  the  process  was  not  more  sum« 
marj"^  than  in  other  actions  (see  note  on  paragr.  8) ;  and  even 
before  the  introduction  of  the  system  of  extraordinwria  judida^ 
interdicts  had  become,  probably,  less  frequently  used,  there  being 
a  tendency  to  go  direct  to  the  action  grounded  on  them,  and  to  do 
away  with  the  interdict  as  a  preliminary  step.  In  the  time  of 
Justinian  persons  who  under  the  praetorian  system  would  have 
applied  for  an  interdict,  brought  an  action.  (See  paragr.  8.)  In 
conducting  this  action,  the  magistrate  would  be  greatly  guided  by 
the  old  law  relating  to  interdicts ;  but  otherwise  the  subject  of 
interdicts  was  one  with  which  the  law  of  the  Lower  Empire  had 
very  little  to  do. 

1.  Summa  autem  divisio  inter-  1.  The  principal  division  of  inter- 

dictorum  hsec  est,  quod  aut  prohibi-  diets  is,  that  they  are  prohibitory,  re- 

toria  sunt  aut  restitutoria  aut  ex-  stitutory,  or  exhibitory.     Prohibitory 

hibitoria.     Prohibitoria  sunt,  quibus  interdicts    are    those    by  which    the 

vetat  aliquid  fieri,  veluti  vim  sine  prsetor  forbids  something  to  be  done, 

vitio  possidenti  vel  mortuum  infe-  as,  for  example,  to  use  force  against  a 

renti,  quo  ei  jus  erit  inferendi,  vel  person  in  lawful  possession,  or  against 

in  loco  sacro  aedificari,  vel  in  flumine  one  who  carries  a  dead  body  to  a  spot 

publico  ripave  ejus  aliquid  fieri,  quo  where  he  has  a  right  to  carry  it,  or  to 

pejus  navigetur.     Restitutoria  sunt,  build  on  a  sacred  place,  or  to  do  any- 

quibus  restitui  aliquid  jubet,  veluti  thing  in  a  public  river,  or  on  its  bank, 

bonorum    possessori    possessionem  which   may  impede   the    navigation, 

eorimi,  quae  quis  pro  herede  aut  pro  Restitutory    interdicts   are  those   by 

possessore  possidet  ex  ea  hereditate,  which  the  prstor  orders  something  to 

aut  cum  jubet  ei,  qui  vi  possessione  be  restored,  as,  for  instance,  when  he 

fundi  dejectus  sit,  restitui  posses-  orders  to  be  restored  to  the  honorum 

sionem.     Exhibitoria  sunt,  per  quse  possessor  the  possession  of  the  goods 

jubet  exhiberi,  veluti  eum,  cujus  de  of  an  inheritance  possessed  by  another 

libertate  agitur,   aut  libertum,  cui  as  heir  or  as  possessor,  or  when  he 

patronus  operas  indicere  velit,  aut  orders  the  possession  of  land  to  be 

parenti  liberos,  qui  in  potestate  ejus  restored  to  the  person  who  has  been 

sunt.     Sunt  tamen  qui  putant,  pro«  violently  expelled  from  the  possession 

prie  interdicta  ea  vocari,  <}U8b  pro-  of  it.    Exhibitory  interdicts  are  those 

hibitoria  sunt,  quia  interdicere  est  by  which  the  prsetor  orders  to  exhibit ; 

denuntiare  et  prohibere :  restitutoria  for    instance,  to  exhibit    the  person 

autem  et  exhibitoria  proprie  decreta  whose  freedom  is  being  questioned, 

vocari :  sed  tamen  optinuit,  onmia  or  the  freedman  to  whom  nis  patron 

interdicta  appellari,  quia  inter  dnog  wishes  to  notify  the  services  due  from 

dicuntur.  him,  or  to  exhibit  to  the  father  the 

children  in  his  power.    Some,  how- 
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ever,  think  that  the  term  interdict 
ought,  strictly  spcakin*?,  to  be  applied 
to  those  which  are  prohibitory,  because 
interdicere  means  *to  denounce,  to 
prohibit,'  while  those  that  are  restitu- 
tory  or  exhibitory  ought  to  be  called 
decreta.  But  usage  has  applied  the 
word  interdict  to  sJl  alike,  as  they  are 
all  given  between  two  parties. 

Gal  iv.  139,  140,  142 ;  D.  xliii.  1.  1. 

The  formula  of  many  of  the  interdicts  most  ordinarily  in  use 
IS  preserved  to  us  in  the  Digest.  It  would  take  up  too  much  space 
to  give  many  of  these  at  length.  One  or  two  examples  of  each 
kind  must  suffice. 

The  formula  of  the  prohibitory  interdict  generally  ended  with 
the  words  veto  or  vim  fieri  veto.  That  forbidding  nuisances  in 
public  ways  ran  thus : — 

In  via  publica  itinereve  publico  facere,  imniittere  quid,  quo 
ea  via  idve  iter  deterius  ait,  fiat,  veto.     (D.  xliii.  8.  2.  20.) 

That  forbidding  interruption  in  the  use  of  a  burial-ground  ran 
thus: — 

Quo  quave  illi  (the  person  protected)  inferre  invito  te  (the 
person  against  whom  the  mterdict  was  granted)  jtcs  est,  quoTnimus 
illi  CO  eave  mortuum  inferre  et  ibi  sepelire  liceat,  vimfi^ri  veto. 
(D.  xi.  8.  1.  pr.)  Other  prohibitory  interdicts  may  be  found  re- 
lating to  sacred  places  (D.  xliii.  6.  1.  pr.),  tombs  (D.  xi.  8.  1.  5), 
navigation  (D.  xliii.  12.  1.  pr.). 

Restitutory  interdicts  ran,  for  example,  thus : — 

Quod  in  fiumine  publico  ripave  ejus  factum,  sive  quid  in 
flumen  ripamve  ejus  immissum  habes,  si  ob  id  aliter  aqtuifiuit 
atque  uti  prior eoistatefluxit,  restituas.     (D.  xliii.  13.  11.) 

Re-stituere  is  used  in  a  very  wide  sense,  as  it  includes  not  only, 
as  in  this  example,  putting  back  things  into  the  state  they  were 
before,  and  giving  back  possession,  but  giving  possession  to  a  per- 
son who  had  not  had  possession. 

Of  exhibitory  interdicts,  which  were  ordinarily  used  as  the 

!)reliminary  of  a  vindication,  we  may  take  as  a  specimen  that  de 
ibero  homine  exhibendo,  granted  to  make  any  one  who  had  a 
freeman  in  his  custody  produce  him,  and  thus  render  it  impos- 
sible that  he  should  be  illegally  retained  in  his  custody.  It  ran 
thus: — 

Quern  liberum  dolo  mala  retina,  exhibeas,  (D.  xliii  29. 1.  pr.) 

2.  Sequens  divisio  interdiotorom  2.  The  second  division  of  interdicts 

hsec  est,  quod  qusedam  adipiscendsB  is,  that  they  are  given  some  to  acquire, 

possessionis  causa  comparata  sunt,  some  to  retain,  and  others  to  recover 

qusedam  retinends,  quedam  recipe-  possession. 
randsBa 

Gai.  iv.  143 ;  D.  xliii.  1. 2.  3. 

As  interdicts  were  mainly  applied  to  questions  of  the  pos- 
sessory rights  of  private  persons,  those  interdicts  which  distinctly 


MB.  IV.    TTP.  XV.  491 

referred  to  such  possession  are  here  classed  together.  But  they 
fall  under  the  heads  of  the  first  division.  Interdicts  retinendcs 
poaaeasionia  were  prohibitory;  interdicts  adipiacendce  or  re- 
ciperandce  poaaeaaionia  were  restitutory. 

3.  AdipiscendspossessioDiscaoga  3.  To  acquire  possession  an  inter- 
interdiotum  aocommodatnr  bonorain  diet  ia  given  to  the  banorum  posseasoVf 
poBBessori,  quod  appellatnr  'quorum  termed  Q^orufn  bonorum,  of  which  the 
bonorum,*  ejusqne  vis  et  potestas  effect  is  to  compel  the  person  possess- 
hsec  est,  ut,  quod  ez  his  bonis  quis-  ing,  as  heir  or  possessor,  any  of  the 
que,  quorum  possessioalicui  data  est,  g(K>ds  of  which  tne  possession  is  given 
pro  herede  aut  pro  possessore  possi-  to  another,  to  make  restitution  to  that 
deat,  id  ei,  cui  bonorum  possessio  person  as  the  bonorum  posiessor,  A 
data  est,  restituere  debeat.  Pro  person  is  said  to  possess  as  heir,  who 
herede  autem  possidere  videtur,  qui  thinks  himself  to  oe  heir,  and  as  pos- 
putat  se  heredem  esse :  pro  posses-  sessor,  who,  without  any  right,  and 
sore  is  possidet,  qui  nullo  jure  rem  knowing  that  it  does  not  belong  to 
hcredit^am  vel  etiam  totam  here-  him,  possesses  a  part  or  the  whole  of 
ditatem  sciens,  ad  se  non  pertinere,  an  inheritance.  It  is  said  of  this  in- 
possidet.  Ideo  autem  adipiscendse  terdict,  that  it  is  given  to  acquire  pos- 
possessionis  vocatur  interdictum,  session,  because  it  is  only  available 
quia  ei  tantum  utile  est,  qui  nunc  for  a  person  who  wishes  to  gain,  for 
primimi  conatur  adipisci  rei  posses-  the  first  time,  possession  of  a  thing, 
sionem :  itaque  si  quis  adeptus  pos-  If,  then,  a  person  who  has  gained  pos- 
sessionem amiserit  cam,  hoc  inter-  session  loses  it,  he  cannot  avail  him- 
dictum  ei  inutile  est.  Interdictum  self  of  this  interdict  There  is,  too, 
quoque,  quod  appellatur  Salvianum,  another  interdict  ^ven  to  acquire  pos- 
adipiscendse  possessionis  causa  com-  session,  viz.  the  interdictum  Scuvia- 
naratum  est  eoque  utitur  dominus  num,  to  which  an  owner  of  land  has 
fundi  de  rebus  coloni,  quas  is  pro  recourse  to  enforce  his  right  over  the 
mercedibus  fundi  pignori  futuras  things  belonging  to  the  farmer,  which 
pepigisset.  the  farmer  has  pledged  as  a  security 

for  his  rent 

Qal  iy.  144,  147. 

The  interdict  Quortum  bonorum  ran  thus : — 

Quorvmi  bonorum  ex  edicto  meo  illi  poaaeaaio  data  eat,  quod 
de  hia  boniapro  herede  a/wtpropoaaeaaore  poaaidea,  poaaidereave  ai 
nihil  uaucaptuTti  eaaet,  quodquidem  dolomalo  feciati  ut  deainerea 
possidere,  id  illi  reatituaa.  (I),  xliii.  2. 1.  pr.)  Although  the  inter- 
dict was  only  given  when  the  bonorum  poaaeaaor  had  never  before 
had  possession,  yet  it  was  restitutory,  a  term  used  very  widely,  as 
has  been  observed  in  the  note  to  paragr.  1,  and  the  word  reatituas 
appears  in  its  terms.  Reatitv/ia,  therefore,  must  be  used  as  mean- 
ing *  to  give  up,'  not '  to  rive  back '. 

The  use  of  this  interdict,  which  could  be  brought  only  with 
respect  to  the  inheritance  as  a  univeraitaa^  not  with  respect  to  the 
particular  things  composing  it  (D.  xliii.  2.  1.  1),  was  to  secure  the 
possession  to  those  whom  the  praetor  treated  as  having  a  right  to 
the  inheritance,  but  who  had  not  a  ri^ht  recognised  by  the  civil 
law.  Not  being  heirs,  properly  so  called,  they  could  not  bring  a 
real  action  for  the  inheritance.  (See  Bk.  iii.  Tit.  9.  pr.)  It  will 
be  observed  from  the  formula  that  the  interdict  might  be  used 
a^ii^ainst  the  person  possessing  jtto  herede  or  pro  poaaeaaore,  although 
the  time  of  usucapion  had  run  in  his  favour,  and  against  such 
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a  person,  if,  having  possessed,  he  had,  through  dolus  vnahia  on 
his  part,  ceased  to  possess.  The  person  possessing  pro  posaeaaore, 
i.e.  without  any  allegation  of  title,  is  sometimes  spoken  of  as 
prcedo,     (See  THt.  6.  28  note.) 

We  must  not  confound  the  interdictum  Salvianum  with  the. 
actio  Serviana  (see  Tit.  6.  7),  but  it  was  probably  only  a  step  to 
that  action,  and  may  have  fallen  into  disuse  when  the  actio 
Serviana  was  established  as  a  means  of  redress  for  the  creditor. 
The  interdictum  Salvianv/m  was  not  given  to  every  mortgage 
creditor,  but  only  to  the  owner  of  a  rural  estate,  as  a  means  of 

fetting  possession  of  the  goods  of  the  occupier  of  the  estate  which 
ad  been  pledged  for  the  rent.  Probably  the  interdict  was  granted 
even  if  the  goods  had  pasi^ed  into  the  hands  of  a  third  party.  (D. 
xliii.  33. 1 ;  but  see  C.  viii.  9. 1.)  Gains  mentions  two  other  inter- 
dicts coming  under  this  head,  one  given  to  bonorv/m  errvptores, 
and  one  to  aectorea,  or  purchasers  of  public  goods  (iv.  145,  146) 

4.  Hetinendse  posBessionis  causa  4.  To  retain  possession  there  aro 

comparata  sunt  interdicta  *  nti  pos-  given  the  interdicts  uti  posndeti*  and 

sidetis '  et  *  utmbi,'  cum  ab  utraque  utruhi,  when  in  a  dispute  as  to  the 

parte  de  proprietate  alicujus  rei  con-  ownership  of  a  thing,  the  question  first 

troversia  sit  et  ante  quseritur,  uter  arises,  wnich  of  the  parties  ought  to 

ex    litigatoribus    possidere   et  uter  be  possessor  and  which  plaintiff.    For, 

petere  debeat.    Namque  nisi  ante  unless  it  is  first  detennined  to  which 

exploratum    fuerit,    utrius    eorum  the  possession  belongs,  it  is  impossible 

possessio  sit,  non  potest  petitoria  to  shape  the  real  action,  as  law  and 

actio  institui,  quia  et  ciyiHs  et  natu-  reason  both  require  that  one  partj 

nJis  ratio  faoit,  ut  alius  possideat,  should  possess,  and  the  other  bring 

alius  a  possidente  petat.    Et  quia  his  claim  against  him.    And  as  it  is 

longe  commodius  est  possidere  po-  much  more  advantageous  to  possess 

tins  quam  petere,  ideo  plenunque  et  than  to  claim  the  thing,  there  is  gene* 

fere  semper  ingens  existit  contentio  rally  a  keen  dispute  as  to  the  possessioti 

de  ipsa  possessione.      Gommodum  itself.    The   advantage  of  possession 

autem  possidendi  in  eo  est,  quod,  consists  in  this,  that  even  if  the  thing 

etiamsi  ejus  res  non  sit,  qui  possidet,  does  not  really  belong  to  the  possessor, 

si  modo  actor  non  potuerit  suam  esse  vet,  if  the  plaintiff  does  not  prove 

probare,  remanet  suo  loco  possessio :  himself  to  be  the  owner,  the  possessor 

propter  quam  causam,  cum  obscura  still  remains  in  possession,  and,  there- 

sint    utriusque   jura,   contra  petit-  fore,  when  the  rights  of  the  parties 

orem  judicari  solet.     Sed  interdicto  are  doubtful,  it  is  customary  to  decide 

quidem   *uti    possidetis'    de    fundi  against  the  claimant.    The  interdict 

vel  sedium  possessione  contenditur,  uti  possidetis  applies  to  the  possession 

*utrubi'  vero  interdicto  de  rerum  of  land  and  buildings,  the  interdict 

mobilium  possessione.    Quorum  vis  utrubi  to  that  of  moveables.    There 

et  potestas  plurimam  inter  se  diffe-  were    formerly    great    differences    in 

rentiam  apud  veteres  habebat :  nam  their  effects ;  for  in  the  interdict  uti 

'uti  possidetis'  interdicto  is  vince-  possidetis  he  prevailed   who  was  in 

bat,  qui  interdioti  tempore  posside-  possession  at  the  time  of  the  interdict, 

bat,  si  modo  nee  vi  nee  clam  nee  provided   that  he  had  not  acquired 

precario  nanctus  f uerat  ab  adversario  possession  from  his  adversary  by  force 

possessionem,  etiamsi  alium  vi  ex-  or  clandestinely,  or  as  a  concession ; 

pulerat  aut  clam  abripuerat  alienam  but  it  made  no  difference  if  he  had 

possessionem  aut  precario  rogaverat  acquired  it    from  any  one    else,  by 

aliquem,  ut  sibi  possidere  Uceret:  forcibly  expelling   him,    secretly  de- 

'  utrubi  *  vero  interdicto  is  vincebat,  priving  him  of  possession,  or  obtaining 

qui  majore  parte  eijus  anni  nee  vi  from  him  possession  as  a  concession, 

nee  clam  nee  precario  ab  adversario  In  the  interdict  utrubi,  on  the  oontraiji 
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possidebat.  Hodie  tamen  aliter  ob-  he  prevailed,  who  during  the  greater 
servatur ;  nam  utriusque  interdicti  psuii  of  the  preceding  year  had  had  the 
potestas,  quantum  ad  possessionem  possession  without  having  obtained  it 
pertinet,  exsequata  est,  ut  ille  vincat  as  against  his  adversary  by  force, 
et  in  re  soli  et  in  re  mobili,  qui  pos-  clandestinely,  or  as  a  concession.  At 
sessionom  nee  vi  nee  clam  nee  pre-  the  present  day,  it  is  different,  for  the 
cario  ab  adversario  litis  contesta-  two  interdicts  have  the  same  effect  as 
tionis  tempore  detinct.  regards  possession,  so  that,  whether 

the  thing  claimed  is  an  inunoveable  or 
a  moveable,  he  prevails,  who,  at  the 
time  of  the  litis  conUstatio,  is  in  pos- 
session, without  having  obtained  it  as 
against  his  adversary  by  force,  clan- 
destinely, or  as  a  concession. 

Gaj.  iv  148-152 ;  D.  vi.  L  24 ;  D.  xliii  17.  1 ;  D.  xliii.  31 ;  a  iv.  19.  2. 

The  interdict  uti  possidetis  ran  thus : — 

Uti  eas  cedes^quihvs  de  dgitur^nec  vi,  nee  clcrni,  nee preca/rio 
alter  ab  altera  possidetis,  quormnus  ita  possideatis,  vim  fieri 
veto.    (D.  xliii.  17.  1.  pr.) 

It  was  granted  to  defend  the  possession  of  all  immoveables, 
except  cloacce,  which  were  expressly  excepted  by  the  prsetor's  edict 
The  word  cedes  in  the  text  of  the  interdict  is  only  an  example. 

By  possessing  precario  is  meant  possessing  at  the  will  of 
another,  possession  having  been  requested  from  him.  (D.  xliii.  26. 
1.  pr.)  When  the  person  from  whom  the  possession  had  been 
extorted  wished  to  do  so,  he  could  always  resume  it ;  and  hence 
the  word  precarius  came  to  mean  uncertain.  Perhaps  the  origin  of 
precaria  possessio  was  the  interest  that  clients  had  in  a  portion  of 
the  ager publicus^  which  their  patron  might  permit  them  to  use, 
and  which  they  were  bound  to  restore  immediately  if  their  patron 
demanded  it  back. 

The  words  alter  ab  altero  are  inserted,  because  it  would  be  no 
ground  for  disturbing  the  possession  that  had  been  obtained  vi, 
clam,  or  precario,  umess  it  had  been  so  obtained  from  the  other 
litigant  party. 

It  was  necessary  that  application  should  be  made  for  this  inter- 
dict within  a  year  after  the  security  of  the  possession  had  been 
threatened.  (D.  xliii.  17.  1.  pr.)  It  did  not  signify  how  it  had 
been  threatened.  The  text  only  refers  to  the  case  of  an  action 
being  brought  to  dispute  it,  but  the  interdict  would  be  granted  in 
whatever  way  the  possession  had  been  attacked. 

The  interdict  utrubi  ran  thus : — 

Utruhi  hie  horfio  quo  de  agitv/r  mxijore  parte  huiusee  anni 
fuit,  quomimus  is  eum  dueat,  vim  fieri  veto.    (D.  xliii.  31.  pr.) 

The  example  is  taken  from  the  case  of  the  disputed  possession 
of  a  slave,  but  the  interdict  applied  to  the  case  of  all  moveables. 
This  interdict  was  considered  one  retinendcepossessionis,  although, 
before  Justinian  applied  the  same  rule  as  in  uti  possidetis,  as 
it  was  granted  to  the  person  who  had  possessed  during  the  greater 
[)art  of  the  preceding  year,  it  might  happen  that  it  was  granted  to 
a  peraon  wlio  had  not  the  possession  at  the  exact  time  it  was 
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granted,  but  who  had  possessed  the  thing  during  more  months  in 
the  year  than  the  person  who  happened  to  be  in  possession  at  the 
end  of  the  year. 

5.  FoBsidere  autem  yidetur  qxiiB-  5.  A  penon  is  considered  to  pos- 
que  non  solmn,  si  ipse  possideat,  sess  not  only  when  he  himself  pos- 
sed  et  si  ejus  nomine  aliqiiis  in  pos-  sesses,  but  also  if  any  one  is  in 
sessione  sit,  licet  is  ejus  juri  sub-  possession  in  his  name,  although  not  a 
jectus  non  sit,  qualis  est  oolonus  et  person  in  his  power,  as  the  tenant  of 
inquilinus:  per  eos  quoque,  apud  a  farm  or  building.  He  may  also 
quos  deposuerit  quis  aut  quibus  possess  through  a  depositary  or  a  bor- 
commodaverit,  ipse  possidere  vide-  rower,  and  tlus  it  is  that  is  meant  by 
tur :  et  hoc  est,  quod  dicitur,  reti-  saying  that  a  person  may  retain  pos- 
nere  possessionem  posse  aliquem  session  by  any  other  who  is  in  pos- 
per  quemlibet,  qui  e]us  nomine  sit  session  in  his  name.  MoreoTcr,  it  is 
in  possessione.  Quin  etiam  animo  held  that  possession  may  be  retained 
cmoque  retineri  possessionem  placet,  by  mere  intention  only,  that  is,  that 
m  est  ut,  quamvis  neque  ipse  sit  although  a  person  is  not  in  possession 
in  possessione  neque  ejus  nomine  himself ,  nor  is  any  one  else  in  his  name, 
alius,  tamen  si  non  relinquends  yet,  if  it  is  not  with  any  intention 
possessionis  animo,  sed  postea  re-  of  abandoning  the  thing,  but  with 
versurus  inde  discesserit,  retinere  the  intention  of  returning  again  to  it, 
possessionem  videatur.  Adipisci  that  he  has  placed  himself  at  a  distance 
vero  possessionem  per  quos  ahquis  from  it,  he  is  considered  still  to  retain 
potest,  secundo  horo  exposuimus.  the  possession.  Through  whom  pos- 
Nee  ulla  dubitatio  est,  quin  animo  session  mav  be  acquired,  we  have 
solo  possessionem  adipisoi  nemo  already  explained  in  the  Second  Book, 
potest.  .  But  it  most  certainly  can  never  be  ac- 
quired by  mere  intention  only. 

Gai.  iy.  163. 

In  the  introductory  note  to  Bk.  ii.  Tit  6.  pr.,  the  distinction 
has  been  pointed  out  between  dvilia  poaaesaio^  that  is  possession 
bona  fide  and  ex  juata  cavsa,  which  could  be  transmuted  by  usu- 
capion into  ownership,  and  naturalis  posaesaio,  which  again  is 
divided  into  possessioy  where,  although  there  is  not  possession  such 
as  will  ripen  by  usucapion,  there  is  still  possession  as  a  matter  of 
fact,  coupled  with  the  intention  of  treating  the  thing  as  if  the 
possessor  were  the  owner,  and  in  poaaessione  eaae,  where  the  per- 
son has  the  detentio,  but  not  the  aniTnua  poaaidendi.  Civilia 
poaaeaaio  and  natv/ralia  poaaeaaio  with  the  intention  of  ownership 
were  protected  by  these  possessory  interdicts,  whereas  the  being 
merely  in  possession  was  not.  This  paragraph  points  out  (1)  that 
one  person  may  be  in  possession  while  another  is  the  possessor, 
and  that  the  first  is  not,  while  the  second  is,  entitled  to  the  inter- 
dicts ;  and  (2)  that  a  possessor  may  sometimes  possess  only  with 
the  anirmua  without  being  actually  on  the  spot  possessing.  An 
instance  given  by  Paulus  is  that  of  a  man  who  possesses  a  moun- 
tain pasture,  and  leaves  it  when  the  season  for  its  use  is  over,  with 
the  intention  of  returning.  (Sent  v.  2.  1.)  But  the  mere  inten- 
tion to  possess  as  owner,  without  the  physical  fact  of  detention 
having  ever  taken  place,  was  of  no  avail. 

6.  BeciperandsB  possessionis  causa  6.  To  recover  possession  an  inter- 
solet  interdici,  si  quis  ez  possessione    diet  is  given  in  case  any  one  has  been 
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fundi  vel  eedimn  vi  dejeotns  f uorit :    expelled  by  violence  from  the  poBses- 
nam     ei     proponitiir     interdicttun    sion  of  land  or  a  building.     He  has 
^  unde  vi,*  per  quod  is,  qui  dejecit,    then  given  him  the  interdict  unde  viy 
cogitur  ei  restituere  possessionem,    by  which  he  who  has  expelled  him  is 
licet  is  ab  eo,  qui  vi  dejecit,  vi  vel    forced  to  restore  to  him  the  posses- 
clam  vel  precario  possidebat.    Sed    sion,  although  the  person  to  whom  the 
ex  sacris  constitutionibus,  ut  supra    interdict  is  given  has  himself  taken  by 
diximuB,  si  qnis  rem  per  vim  oo-    force,  clandestinely,  or  as  a  concession, 
cupaverit,  si  ^uidem  in  bonis  ejus    the  possession  from  the  person  who 
est,  dominio  ejus  privatur,  si  aliena,    has  expelled  hinL    But,  as  we  have 
post  ejus  restitutionem  etiam  ssti-    said  above,  the  imperial  constitutions 
mationem  rei  dare  vim  passo  com-    provide  that  if  any  one  seizes  on  a 
pellitur.   Qui  aiitem  aliquem  de  pos-    thing  by  violence,  he  shall  lose  the 
sessione  per  vim  dejeoerit,  tenetur    ownership  of  it,  if  it  is  a  part  of  his 
lege    Julm   de    vi  privata   aut  de    own  goods,  and  if  it  belongs  to  another, 
vi  publica :   sed  de  vi  privata,  si    he  shall  not  only  restore  it,  but,  in 
sine  armis  vim  fecerit,  sin  autem    addition,  pay  to  the  person  who  has 
cum  armis  eum  de  possessione  ex-    sustained  the  injury  the  amount  at 
pulerit,   de  vi  publica.      Armorum    which  the  thing  is  estimated.     More- 
autem  appellatione  non  solum  scuta    over,  a  person  who  has  expelled  by 
et  gladios  et  galeas  significari  in-    violence  another  from  his  possession, 
tellegimos,  sed  et  fostes  et  lapides.    is  liable  under  the  lex  Julia  de  vi  pub- 
lica seu  privata :  for  private  violence, 
if  his  violence  was  exercised  without 
the  use  of  arms;  for  public  violence, 
if  the  expulsion  from  possession  was 
made  by  armed  force.   Under  the  term 
arms  are  included  not  only  shields, 
swords,  and  helmets,  but  clubs  and 
stones. 

(Ui.  iv.  154,  155 ;  D.  xlviii.  7.  7  ;  D.  1.  16.  41  ;  C.  viii.  4.  7. 

The  interdict  unde  vi  ran  thus : — 

Unde  tu  illwm  vi  dejecisti,  aut  fa/milia  tua  dejecit^  de  eo, 
qvAjuque  ille  tunc  ibi  habv/it,  tantummodo  intra  annvmi^  post 
annum  de  eo  quod  ad  ev/ra  qui  vi  dejecit  pervenerit,  judicium 
dabo,    (D.  xliii.  16.  1.  pr.) 

Formerly  a  distinction  was  made  in  panting  this  interdict, 
according  to  the  degree  of  violence  used.  If  it  had  been  ordinary 
violence  {vis  quotidiana),  the  interdict  was  only  granted  if  the 
possession  had  not  been  obtained  vi,  clam,  or  precario,  with  re- 
spect to  the  adversary  (Gai.  iv.  154),  and  could  only  be  obtained 
within  a  year ;  but  if  vis  armata  had  been  employed,  the  interdict 
was  granted  in  all  cases.  (Cic.  Epist.  xv.  16.)  This  difference 
had  ceased  long  before  the  time  of  Justinian,  and  apparently 
before  the  time  when  the  interdict  assumed  the  shape  in  which  we 
now  find  it  in  the  Digest,  by  which,  as  will  be  seen,  possession  was 
given,  within  a  year,  of  the  thing  as  it  then  was ;  after  a  year,  only 
of  the  thing  as  it  came  into  the  hands  of  the  dispossessor. 

The  interdict  unde  vi  only  applied  to  immoveables  (D.  xliii. 
16.  1.  6);  but  the  constitution  of  Valentinian,  Theodosius,  and 
Arcadius,  AD.  389,  referred  to  in  the  text  (and  in  Tit  2.  1),  pro- 
tected moveables  as  well  as  immoveables.     (C.  viii.  4.  7.) 

Tlie  lex  Julid  de  vi  is  treated  of  in  Tit.  18.  8. 

P(>s.s(3SHion  could  be  recovered  by  uti  possidetis  and  utrubi  as 
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well  as  by  unde  viy  and  it  was  by  utruhi  that,  previously  to  the 
constitution  above  mentioned,  possession  of  moveables  was  re- 
covered. But  the  interdict  unae  vi  was  in  some  respects  more 
advantageous  than  uti  possidetis,  (1)  It  gave  a  remedy  against 
the  dispossessor,  even  if  he  was  no  longer  in  possession  (D.  xliii. 
16.  1.  42) ;  (2)  it  gave,  if  brought  within  a  year,  the  fructtbs  from 
the  time  of  the  ejectment,  not  as  uti  possidetis  merely  from  the 
commencement  of  proceedings  (D.  xliii.  16.  1.  40) ;  and  (3)  it  was 
not,  if  the  vis  had  been  arTaata,  or  after  the  distinction  between 
the  characters  of  the  violence  employed  had  been  done  away, 
barred  by  the  vices  of  the  possession  of  the  applicant  for  the 
interdict;  (4)  it  applied  not  only  to  immoveables,  but  to  any 
moveables  thereon.     (D.  xliii.  16.  1.  6.) 

There  were  other  interdicts  under  the  head  of  reciperandce 
possessionis — thatde  precario  And  thskideclaTidestinapossessione 
(D.  xliiL  26.  2.  pr. ;  D.  x.  3.  7.  5) ;  but  little  is  known  of  them. 

7.  Tertia  divisio  interdictorum  7.  The  third  division  of  interdicts 
hflBO  est,  quod  aut  simplioia  sunt  ant  is,  that  they  are  either  simple  or 
duplicia.  Simplicia  sunt,  in  quibus  double.  Those  are  simple  in  which 
alter  aotor,  alter  reus  est :  qualia  one  person  is  plaintiff  and  the  other 
sunt  omnia  restitutoria  aut  exhibi-  defendant,  as  is  the  case  in  all  that 
toria  :  namque  aotor  est,  ^ui  desi-  are  restitutory  or  exhibitory.  For  he 
derat  aut  exhiberi  aut  restitui,  reus  is  the  plaintiff  who  wishes  that  a  thing 
is,  a  quo  desideratur,  ut  restituat  shall  be  exhibited  or  restored,  and  he 
aut  eimibeat.  Prohibitoriorum  au-  is  defendant  against  whom  the  claim 
tern  interdictorum  alia  simplicia  is  made.  But  of  prohibitory  interdicts 
sunt,  alia  duplicia.  SimpUcia  sunt,  some  are  simple,  some  double :  simple, 
veluti  cum  prohibet  praetor  in  loco  as,  for  instance,  when  the  prietor  for- 
sacro  vel  in  flumine  publico  ripave  bids  anything  to  be  done  in  a  sacred 
ejus  aliquid  fieri  (nam  actor  est,  qui  place,  or  in  a  public  river,  or  on  its 
desiderat,  ne  quid  fiat,  reus,  qui  banks  ;  for  he  is  plaintiff  who  wishes 
aUquid  facere  conatur) :  duplicia  that  the  thing  should  not  be  done,  and 
sunt  veluti  '  uti  possidetis '  mter-  he  is  defendant  who  wishes  to  do  it : 
dictum  et  *  utrubi '.  Ideo  autem  double,  as  in  the  case  of  the  interdicts 
duplicia  vocautur,  quia  par  utrius-  uH  possidetis  and  utrubi ;  and  these 
que  litigatoris  in  his  condicio  est  nee  interdicts  are  called  double,  because  in 
qoisquam  praecipue  reus  vel  actor  them  the  possession  of  each  party  is 
intellegitur,  sed  unusquisque  tskm  equed,  for  neither  can  be  said  to  be 
rei  quam  actoris  partem  sustinet.  properly  plaintiff  or   defendant,  but 

each  is  at  once  plaintiff  and  defendant. 
Gai.  iv.  156-160. 

Duplicia  aunt,  veluti  uti  possidetis  interdictum  et  utrubi. 
These  interdicts  here  and  in  Gains  (Gai.  iv.  160)  are,  seemingly, 
only  adduced  as  examples,  but  we  know  of  no  others  having  the 
same  character.  Compare  the  actions  famUice  erdscundce, 
communi  dividundOfSLndfinium  regundorura  (see  Introd.  sec.  1 03). 

8.  De  ordine  et  veteri  oxitu  in-  8.  Of  the  process  and  effect  of  in- 
terdictorum supervocuum  est  hodie  terdicts  in  former  times  it  would  be 
dicere  :  nam  quotiens  extra  ordinem  now  superfluous  to  speak.  For  when- 
jus  dicitur,  qualia  sunt  hodio  omnia  ever  the  jurisdiction  is  extraordinary, 
judicia,  non  est  ncccsse  reddi  inter-  aa  is  the  case  now  in  all  actions,  there 
dictum,  sed  perinde  judicatur  sine  is  no  necessity  for  an  interdict;  tat 
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interdictis,  atqne  si  ntilis  actio  ex    judgment  is  given  without  interdicts, 
oaosa  intordicti  reddita  fuisset.  exactly  as  if  a  uHlis  actio  had  been 

given  in  pursuance  of  an  interdict. 

C.  viii.  1.  3. 

From  the  Institutes  of  Gaius  (iv.  161  et  acq.)  we  gather  a 
general  notion  of  the  manner  in  which  the  proceedings  on  an  inter- 
dict were  conducted.  But  the  text  of  Gaius  is,  in  this  part,  very 
imperfect  and  difficult  to  understand,  and  as  the  whole  process  was 
obsolete  in  the  time  of  Justinian,  a  very  short  sketch  of  the  pro- 
ceedings must  suffice  here. 

The  parties  were  made  to  appear  in  jv/re  exactly  in  the  same 
way  when  an  interdict  was  to  be  applied  for  as  when  an  action  was 
to  be  brought.  The  praitor  heard  the  statement  of  the  party  who 
made  the  application,  and  if  the  adversary  confessed  the  truth  of 
tlie  statement,  the  praetor  announced  his  decree  at  once,  and  had 
it  executed,  if  necessary,  by  the  strong  arm  of  the  law  (manu 
TTiilitarif  D.  vi.  1.  68).  If  the  defendant  asserted  that  he  had  not 
done  wrong,  the  prsetor  gave  an  action  based  upon  the  interdict,  to 
ascertain  wliether  the  facts  were  as  the  plaintiff,  in  applying  for 
the  interdict,  alleged ;  that  is,  the  intentio  of  the  formula  was  the 
language  of  the  interdict  put  as  a  hypothetical  case.  The  interdict 
would  run, — Hoc  vel  illud  te  facer e  veto  :  the  intentio,  Si  hoc  vel 
illiulA.A.fecerit  (condemna,  &c.).  The  parties  bound  themselves 
by  a  sponsio  and  restipulatio  in  a  penal  sum,  which  the  defendant 
was  to  pay  if  he  was  in  the  wrong,  and  to  receive  if  he  was  not. 
But  this  practice,  which  was  always  adopted  when  the  interdict  was 
proliiljitory,  was  probably  gi'adually  abandoned  when  the  interdict 
was  restitutory  or  exhibitory ;  and  in  these  cases,  in  order  to  com- 
pel the  actual  performance  of  the  act  ordered  by  the  praetor,  an 
action  was  given  with  a  formula  arbitrariay  so  that  the  judex 
raiglit  issue  a  preparatory  order  to  the  defendant,  and,  if  it  was 
not  complied  with,  might  make  him  pay  the  amount  of  all  damage 
sustained  (qjtianti  ea  res  erit),  or  would  compel  him,  at  least  at  the 
date  when  Ulpian  wi'ote  (D.  vi.  1.  68),  to  restore  the  thing  if  in 
his  possession.    As  to  actionea  arhitraricB  see  note  on  Tit.  6.  31. 


Tit.  XVI.     DE  PCENA  TEMERE  LITIGANTIUM. 

I 

Nunc  admonendi  sumus,  magnam  We   may  here   observe,   that  the 

curam  c«<iase  eos,  qui  jura  sustine-  authors  and  preservers  of  our  law  have 
bant,  ne  facile  homines  sid  litigandum  always  sought  most  anxiously  to  hinder 
procederent :  quod  et  nobis  studio  men  from  engaging  too  recklessly  in 
est.  Idque  eo  maxime  fieri  potest,  law-suits,  and  it  is  what  we  ourselves 
quod  temeritas  tarn  agentium  quam  desire  also.  And  the  best  method  of 
eorum,  cum  quibus  agitur,  modo  succeeding  in  it  is,  to  repress  the  rash- 
pecuniaria  poena,  modo  jurisjurandi  ness  alike  of  plaintiffs  and  of  defend- 
religione,  modo  metu  infamio)  coer-  ants,  sometimes  by  a  pecuniary  penalty, 
cetur.  sometunes  by  the  sacred  tie  of  an  oath, 

sometimes  by  the  fear  of  infamy. 
Gal  iv.  174. 
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In  the  days  of  Gaius,  the  means  of  punishing  persons  who 
recklessly  brought  or  defended  a  suit  were  more  numerous.  The 
plaintiff  was  restrained  from  recklessly  bringing  an  action  not 
only  by  being  condemned  in  damages  and  costs,  but  (1)  by  an 
action  of  calumny — that  is,  the  defendant  could  bring  against  a 

Slaintiff  who  had  sued  him  dishonestly  an  action  by  which  the 
efendant  could  recover  one-tenth  of  what  the  plaintiff  had 
claimed,  if  by  action,  and  one-fourth  of  what  he  had  claimed,  if 
by  interdict  (Qai.  iv.  176) ;  (2)  by  what  was  termed  the  *  con- 
trary action '  the  unsuccessful  plaintiff,  although  he  had  honestly 
brought  his  action,  was  made  to  pay  a  tenth  or  a  fifth  of  what  he 
claimed,  but  then  it  was  only  failing  in  a  few  special  actions,  such 
as  that  injuriarvmt,  that  exposed  him  to  this  risk  (Gai.  iv.  177); 
(3)  by  oath,  i.e.  by  the  defendant  calling  on  him  to  swear  to  hia 
bona  fides,  but  if  the  defendant  did  this,  he  could  not  afterwards 
bring  an  actioi)  of  calumny,  or  the  contrary  action  (Gai.  vi.  179) ; 
and  (4)  by  reatipulatio,  ie.  by  being  called  on  to  wager  a  sum  to 
be  lost  if  he  failed,  which  was  allowed  in  certain  actions ;  this  mode 
of  proceeding  excluded  the  three  others  previously  mentioned. 
(Gai.  iv.  180,  181.) 

In  the  law  as  described  by  Gaius,  the  defendant  was  restrained 
from  recklessly  defending  an  action  (1)  by  the  aponsio,  or  wager 
that  he  had  done  all  he  was  bound  to  do,  allowed  m  certain  actions 
(the  sponsio  and  reatipulatio  made  up  the  wager  of  the  parties) 
(Gai.  iv.  171) ;  (2)  in  certain  actions,  as,  for  instance,  for  deposit 
in  case  of  necessity,  the  penalty  was  double  in  case  of  denial  (Tit 
6.  17),  and  all  actions  with  a  penalty  are  looked  on  by  Gaius  as 
restraining  the  defendant  (iv.  171)  ;  (3)  if  the  case  was  one  where 
no  restraint  operated  under  these  first  two  heads,  the  defendant 
was  obliged  to  take  an  oath  of  bona  fides  (Gai.  iv.  172);  (4)  cer 
tain  actions  carried  infamy  with  them  against  the  persons  con- 
demned.    (Gai.  iv.  182.) 

1.  Eooe  enim  jusjurandum  omni-  1.  And  first,  under  our  constitn- 

bus,    qui    oonveniuntur,  ex   nostra  tion,   an  oath  is  administered  to  aU 

constitutione   defertur:    nam    reus  defendants.       For   the    defendant   iii 

non  aliter  snis  allegationibas  utitur,  not  admitted  to  state  his  defence  untO 

nisi  prius  jurayerit,  quod  putans,  se  he  has  sworn  that  it  is  from  a  persua- 

bona  instantia  uti,  ad  contradicen-  sion  of  the  goodness  of  his  own  cause 

dum  pervenit.     At  adversus  infiti-  that  he  resists  the  demand  of    the 

antes  ex    quibusdam  causis    dupli  plsdntiff.     In  certain  cases  where  the 

actio  constituitur,  yeluti  si  damni  defendant  denies    liabihty  an  action 

injuriae  aut  legatorum  locis  venera-  for    double   the    value    is  given ;  for 

bilibus    relictorum    nomine    agitur.  instance,    in    the    case    of    wrongful 

Statim  autem  ab  initio  pluris  quam  damage,  or  of  legacies  left  to  holy 

simpli  est  actio  veluti  f urti  manifesti  places.    The  action  is  from  the  very 

quadrupli,  nee  manifesti  dupli :  nam  beginning  for  more  than  the  single 

ex  his  causis  et  aliis  quibusdam,  sive  value  in  such  oases  es  the  action  furti 

quis  neget  sive  f ateatur,  pluris  quam  manifesti,  where  it  is  for  the  quadruple 

simpli  est  actio.    Item  actoris  quo-  value,  and  that  furti  nee  manifesti^ 

que  caJumnia  coercetur :  nam  etiam  where  it  is  for  the  double.    In  these 

actor  pro   calunmia  jurare  cogitur  cases  and  in  some  others,  whether  ihe 

ex  nostra  constitutione.     Utriusque  defendant  denies  or  confesses,  the  action 
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ctiam  partis  advocati  jusjurandum  is  for  more  than  the  single  value.  The 
subcunt,  quod  alia  nostra  consti-  litigiousness  of  the  plaiiitifT  is  also  re- 
tutione  coniprehensmu  est.  Hcec  strained,  for  ho  is  obliged  by  our  con- 
autem  omnia  pro  veteris  calumnisB  stitution  to  take  the  oath  de  calumnia. 
actione  introducta  sunt,  quse  in  de-  The  advocates  also  of  each  party  take 
suetudinem  abiit,  quia  in  partem  an  oath  prescribed  by  another  of  our 
dccimam  litis  actorem  multabat,  constitutions.  All  these  formalities 
quod  nusquam  factum  esse  inveni-  have  been  introduced  to  replace  the 
mus :  sed  pro  his  introductum  est  et    old  action  ccUumniaSj  which  is  fallen 

Ersefatum  jusjurandum  et  ut  impro-  into  disuse,  for  it  subjected  the  plain- 
us  litigator  etiam  danmum  et  im-  tiff  to  a  fine  of  the  tenth  of  the  vcJue 
pensas  litis  inferre  adversario  sno  of  the  thing  in  dispute ;  but  we  have 
oogatur.  never  known  this    penalty  enforced. 

In  its  stead,  there  has,  m  the  first 

Elace,  been  introduced  the  oath  we 
ave  just  mentioned ;  and,  in  the  next 
place,  a  person  who  brings  a  ground- 
less action  is  made  to  reimburse  his 
adversary  for  all  losses  and  expenses 
he  has  been  put  to. 

Gal  iv.  173;  C.  ii.  69.  2;  C.  iii.  1.  13.  6;  0.  iii.  1.  14.  L 

For  the  terms  of  these  oaths  see  C.  ii.  69.  2  ;  C.  iii.  1.  14.  1. 

2.  Ex  quibusdam  judiciis  dam-  2.  In  certain  actions  the  person 

nati  ignominiosi  fiunt,  veluti  furti,  condemned  becomes  infamous,  aa  in 
vi  bonorum  raptortun,  injuriarum,  the  SMtiona furti,vibonorurnraptoru/m^ 
de  dolo,  item  tutelse,  mandati,  injuriarum^  de  dolo ;  as  also  in  the  ao- 
depositi  directis,  non  contrariis,  i\onatutelm,mandati,depo»itiy\idSiec^ 
actionibus,  item  pro  socio,  qusB  ah  but  not  if  contrary ;  and  also  in  the 
utraque  parte  directa  est,  et  ob  id  action  pro  socio,  which  is  direct,  by 
quilibct  ex  sociis  eo  judicio  dam-  whichever  of  the  contracting  parties 
natus  ignominia  notatur.  Sed  furti  it  may  be  brought,  and  in  which  in- 
quidem  aut  vi  bonorum  raptorum  f  amy  is  attachea  to  whichever  of  these 
aut  injuriarum  aut  de  dolo  non  parties  may  be  condemned.  But  in 
solum  damnati  notantur  ignominia,  the  actions/ur/t,  vi  bonorum  raptorum, 
sed  etiani  pacti :  et  recte  ;  plurimum  injuriarum,  and  de  dolo,  it  is  not  only 
enim  interest,  utrum  ex  delicto  those  condemned  that  are  branded 
aliquis  an  ex  contractu  debitor  sit.     with  infamy,  but  also  those  who  have 

made  a  compromise  with  their  op- 
ponents ;  and  rightly,  for  there  is  a 
great  difference  between  being  debtor 
by  a  delict,  and  by  a  contract. 

Gai.  iv.  182;  D.  iu.  2.  7. 

Directis  non  contrariis.  The  reason  is  given  by  Ulpian: 
In  contrariis  non  de  perfidia  agitv/r  sed  de  calculo,  qm  fere 
judicio  solet  dirimi.  (D.  iii.  2.  6.  7.)  Gontrarice  actiones  were 
such  as  those  brought  against  the  pupil,  the  mandator,  or  deposi- 
tor by  the  tutor,  mandatary,  or  depositary.  There  could  be 
no  reason  why  infamy  should  attach  to  a  pupil  who  did  not 
know  the  amount  of  the  claims  of  the  tutor,  or  to  a  depositor, 
who  did  not  know  the  amount  of  the  expenses  to  which  the  de- 
positary had  been  put. 

The  consequences  of  infamy  were  to  prevent  the  guilty  person 
from  being  a  witness,  receiving  any  public  honours,  or  bringing  a 
public  prosecution.     We  have  also  seen  (Tit.  13. 11)  that,  previous 

EE  2 
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to  the  legislation  of  Justinian,  a  person  declared  infamoas  could 
not  appear  as  procurator  in  the  cause  of  another. 

8.  Omnium  autem  aotionum  in-  8.  In  bringing  any  action,  the  first 
stituendarum  principium  ab  ea  parte  thing  is,  to  comply  with  that  part  of 
edicti  proficiscitur,  qua  praetor  edi-  the  edict  in  which  the  prsetor  treats 
cit  de  in  jus  vocando  :  utique  enim  of  the  vocatio  in  jus.  For  the  defend- 
in  primis  adversarius  in  jus  vocan-  ant  must  always  be  summoned  in  jus^ 
dus  est,  id  est  ad  eum  vooandus  est,  i.e.  before  the  magistrate  who  has 
qui  jus  dicturus  sit.  Qua  parte  to  pronounce  the  law.  In  this  part  of 
prsetor  parentibus  et  patronis,  item  the  edict  the  prsetor  shows  such  re^ 
liberis  parentibusque  patronorum  et  spect  towards  ascendants,  patrons,  and 
patronarum  hunc  prsestat  honorem,  even  towards  the  ascendants  and  chil- 
ut  non  aliter  liceat  liberis  libertisque  dren  of  patrons  and  patronesses,  that 
eos  in  jus  vocare,  quam  si  id  ab  ipso  children  and  freedmen  cannot  summon 
prsetore  postulaverint  et  impetra-  them  in  jus,  unless  they  have  first  ob- 
verint :  et  si  quis  aliter  vocaverit,  in  tained  permission  from  the  prnetor ; 
eum  poenam  soUdonun  quinqua-  and  he  subjects  persons  who  summon 
ginta  constituit.                            «  them    without   having  obtained    the 

prffitor^s  permission,   to  a  penalty  of 

fifty  solidi. 

Gai.  iv.  183;  D.  ii.  4.  1;  D.  ii.  4.  4.  1;  D.  ii.  4.  24. 

The  earliest  method  of  vocatio  in  jus  was  to  seize  on  the 
defendant,  and  drag  him  before  a  magistrate.  Afterwards  the 
seizing  became  symbolical,  and  the  plaintiff'  called  some  one  to 
witness  that  the  defendant  had  been  seized,  but  would  not  come. 
(See  Introd.  sec.  93.) 


Tit.  XVII.    DE  OFFICIO  JUDICIS. 

Sux>erest,  ut    de    officio  judicis  It  remains  to  treat  of  the  office  of 

dispiciamus.     Et  quidem  in  primis  the  judge.     His  first  care  ought  to  be, 

illud    observare    debet    judex,    ne  never  to  judge  otherwise  than  accord- 

aliter    judicet,    quam    legibus    aut  ing  to  the  laws,  the  constitutions,  or 

constitutionibus   aut   moribus  pro-  customary  usage, 
ditum  est. 

D.  V.  1.  40.  1 ;  D.  xlviii.  10.  1.  3. 

Judex  qui  contra  sacras  principum  constitutiones,  contrave 
ju8  publicum  quod  apud  se  recitatuTn  est.pronunciaty  in  iTisu- 
lam  deportatur.    (Paul.  Sent.  v.  25.  4.) 

If  the  judge  gave  a  sentence  manifestly  wrong,  or  if  the  sum 
was  fixed  in  the  condemnation  by  the  praetor,  and  the  judge  con- 
demned the  defendant  in  a  different  sum  (Gai.  iv.  52),  the  sen- 
tence was  treated  as  void  without  any  appeal  being  necessary.  If 
the  judge  was  mistaken,  as,  for  instance,  in  the  mode  in  which 
he  regarded  some  fact,  an  appeal  was  allowed,  notice  of  which  had 
to  be  given  within  two  days  (prolonged  to  ten  days  by  Justinian 
in  Nov.  23.  1)  after  the  sentence,  or  three  days  if  a  procurator, 
and  not  the  party  himself,  had  conducted  the  suit.  There  seems 
to  have  been  no  system  of  appeals  under  the  Republic,  further 
than  that  one  magistrate  of  equal  or  higher  standing  could  veto 
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the  acts  of  another.  Under  the  Empire  the  empei*or  was  the 
supreme  judge  of  appeal,  the  technical  term  for  an  appeal  to  him 
bemg  relatio.  But  Hadrian  made  the  decisions  on  appeal  of  the 
Senate  final  (D.  xlix.  2.  1.  2),  and  Constantine  made  those  of  the 
praetorian  prsefect  (C.  vii.  62.  19).  .The  prwfect  of  the  city  and 
the  prsesides  of  provinces  sat  as  intermediate  judges  of  appeal  for 
Rome  and  the  provinces  respectively  (C.  vii.  62.  17  and  32). 
(See  Hunter,  885-889.) 

1.  Ideo  si  noxali  judicio  addictus  1.  Consequently,  if  appointed  to  try 
est,  observare  debet,  ut,  si  condem-  a  noxal  action,  he  must  observe,  if  he 
nandus  \'idebitur  dominus,  ita  de-  thinks  the  master  ought  to  be  con- 
beat  condemnare  :  *  PubUum  Ms-  demned,  that  the  proper  form  or  con- 
vium  Lucio  Titio  decem  aureis  con-  demnation  is  as  follows :  '  I  condemn 
demno  aut  nozam  dedere  '•  PubUus  Maeyius  to  pay  ten  aurei  to 

Lucius  Titius,  or  to  abandon  the  cause 
of  the  injury '. 

D.  xlii  1.  6.  1. 

2.  Et  si  in  rem  actum  sit,  siye  2.  In  a  real  action,  if  he  determines 
contra  petitorem  judicavit,  absol-  against  the  claimant,  he  ought  to  ab- 
vere  debet  possessorem,  sive  contra  solve  the  possessor ;  if  against  the 
possessorem,  jubere  eum  debet,  ut  possessor,  he  ought  to  order  the  pos- 
rem  ipsam  restituat  cum  fructibus.  sessor  to  give  up  the  thing  itself  to- 
Sed  si  in  prsesenti  neget  se  possessor  gether  with  the  fruits.  But  if  the 
restituere  posse  et  sine  frustratione  possessor  states  that  it  is  out  of  his 
videbitur  tempus  restituendi  causa  power  to  give  up  the  thing  at  once, 
pet  ere,  indulgendum  est  ei,  ut  tamen  and  his  request  for  delay  seems  hon- 
de  litis  sestimatione  ^caveat  cum  estly  made,  some  indulgence  should 
fidejussore,  si  intra  tempus,  quod  ei  be  accorded  him ;  but  he  must  first 
datum  est,  non  restituisset.  Et  si  furnish  a  fidejussor  to  give  security 
hereditas  petita  sit,  eadem  circa  to  the  amount  of  the  value  of  the 
fructus  interveniunt,  quee  diximus  thing  in  dispute,  in  case  he  should 
intervenire  in  singularum  rerum  pe-  not  restore  it  within  the  time  allowed 
titione.  Illorum  autem  faructuum,  him.  If  an  inheritance  is  claimed, 
quos  culpa  sua  possessor  non  per-  the  rules  with  regard  to  the  fruits  are 
ceperit,  in  utraque  actione  eadem  the  same  as  those  we  have  laid  down 
ratio  psene  habetur,  si  prtedo  fuerit.  in  the  case  of  particular  things.  Of 
Si  vero  bona  fide  possessor  fuerit,  the  fruits  not  gathered  by  the  fault  of 
non  habetur  ratio  consumptorum  the  possessor,  account  is  taken  ahnost 
neqiie  non  perceptorum :  post  in-  in  the  same  way  in  both  actions,  when 
chuatiun  autem  petitionem  etiam  the  possession  is  Taala  fide.  The  bona 
illornm  ratio  habetur  qui  culpa  pos-  fide  posseslBor  has  not  to  account  for 
sessoris  percepti  non  sunt  vel  per-  fruits,  whether  consumed  or  not 
cepti  cousumpti  sunt.  gathered.    But  horn  the  time  when 

the  claim  is  made,  the  possessor  has 
to  account  for  all  fruits  not  gathered 
through  his  fault,  or  gathered  and  con- 
sumed. 

D.  vi,  1.  17.  1 ;  D.  vi  1.  35.  1 ;  D.  vu  L  62.  I ,  C.  iii,  32.  22. 

What  the  words  eadem  ratio  pcene  habetur  refer  to  is  not  easy 
to  aay .  There  do  not  seem  to  be  any  passages  in  the  Digest  which 
satisfactorily  indicate  any  difference  between  the  responsibilities  of 
the  mala  fide  possessor  for  fruits,  according  as  the  action  was  in 
rem,  or  was  a  petitio  hereditatis, 

Justinian  here  says  that  the  position  of  a  bona  fide  possessor 


502  LIB.  IV.   TIT.  xvn. 

was  the  same  in  the  case  of  an  inheritance  and  of  a  particular  ob- 
ject ;  for  that  in  neither  case  was  he  answerable  for  fruits  gathered 
and  consumed.  But  this  was  not  the  case  after  a  senatusconsultum 
made  in  the  time  of  Hadrian  (D.  v.  3.  20.  6),  which  made  the 
boruifide  possessor  of  an  inheritance  answerable  for  all  that  he  had 
profited  by  (D.  v.  3.  28)  ;  and  he  was  therefore  answerable  for  the 
fruits  he  had  consumed.  Perhaps  the  text  may  be  based  on  some 
passage  in  the  writings  of  a  jurist,  who  wrote  before  the  aenatua- 
consultuon  was  made. 

3.  Si  ad  exhibendum  actum  fue-  3.  In  the  action  ad  exhibendum 
titf  non  sufficit,  si  exhibeat  rem  is,  it  is  not  sufficient  that  the  defendant 
com  quo  actum  est,  sed  opus  est,  ut  exhibits  the  thing,  but  he  must  also 
etiam  causam  rei  debeat  exhibere,  exhibit  his  title  to  the  thing,  that  is, 
id  est  ut  eajn  causam  habeat  actor,  he  must  give  the  claimant  the  same 
quam  habiturus  esset,  si,  cum  pri-  title  as  he  would  have  had,  if  the  thing 
mum  ad  exhibendum  egisset,  exhi-  had  been  exhibited  immediately  on  the 
bita  res  fuisset:  ideoquc  si  inter  demand  being  made.  If,  therefore, 
moras  usucapta  sit  res  a  possessore,  during  the  delay,  the  possessor  com- 
nihilo  minus  condcmnabitur.  Prse-  pletes  the  usucapion  of  the  thing,  he 
terea  fructuum  medii  temporis,  id  will  still  be  condemned.  The  judge 
est  ejus,  quod  post  acceptum  ad  ought  also  to  make  him  accoimt  for 
exhibendum  judicium  ante  rem  the  fruits  of  the  intermediate  time,  that 
judicatam  intercessit,  rationem  ha-  is,  of  the  time  elapsed  between  the 
bere  debet  judex.  Quod  si  neget  is,  granting  the  action  ad  exhibendum  and 
onm  quo  ad  exhibendum  actum  est,  the  sentence.  If  the  defendant  in  this 
in  prsBsenti  exhibere  se  posse  et  tem-  action  states  that  it  is  out  of  his  power 
pus  exhibendi  causa  petat  idque  sine  to  make  the  exhibition  immediately, 
mistratione  postulare  videatur,  dari  and  asks  for  time,  and  his  request  for 
ei  debet,  ut  tamen  caveat,  se  resti-  delay  seems  honestly  made,  he  should 
tuturum :  quod  si  neque  statim  jussu  have  time  given  him,  but  he  must  first 
judicis  rem  exhibeat  neque  postea  give  security  that  he  will  give  the  thing 
exhibiturum  se  caveat,  condemnan-  up.  But  if  he  neither  exhibits  the  thing 
duB  est  in  id,  quod  actoris  intererat  at  once,  upon  the  order  of  the  judge, 
ab  initio  rem  exhibitam  esse.  nor    gives  security  for   exhibiting  it 

afterwards,  he  must  be  condemned  in 
an  amount  equivalent  to  the  interest 
of  the  claimant  in  having  it  exhibited 
immediately. 

D.  z.  4.  9.  5,  6 ;  D.  x.  4.  12.  4,  6. 

4.  Si  familiiB  erciscundse  judicio  4.  In  the  action  familix  erciscun- 
actum  sit,  singulas  res  singulis  here-  dXy  he  ought  to  adjudge  each  object 
dibus  adjudicare  debet  et,  si  in  alte-  to  each  heir  separately,  and  if  any 
rius  persona  prsegravare  videatur  one  heir  has  more  than  his  share  ad- 
adjudicatio,  debet  hunc  invicem  co-  judged  him,  the  judge  ought,  as  we 
heredi  certa  pecunia,  sicut  jam  die-  have  said  above,  to  condemn  him  to 
turn  est,  condenmare.  Eo  qnoque  pay  his  coheir  a  fixed  sum  as  an 
nomine  ooheredi  quisque  suo  con-  equivalent.*  So,  too,  an  heir  ought  to 
demnandus  est,  quod  solus  fructus  be  condemned  to  make  compensation 
hereditarii  fundi  percepit  aut  rem  to  his  coheirs,  who  has  alone  enjoyed 
hereditariam  corrupit  aut  consump-  the  fruits  of  the  land  of  the  inheritance, 
sit.  Quae  quidem  similiter  inter  or  has  damaged  or  consumed  anything 
plures  quoquc  quam  duos  coheredes  forming  part  of  the  inheritance.  And 
subsequuntur.  these  rules  apply,  whether  the  coheirs 

are  two  or  more. 

P.  X.  2.  51.  i ;  p.  X.  %  52.  2. 
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As  to  the  office  of  the  judge  in  the  three  actions  noticed  in  this 
and  the  two  succeeding  paragraphs,  see  Introd.  sec.  103. 

5.  Eadem  interreniunt  et  si  com-  5.  It  is  the  same  in  the  action  com- 
muni  dividundo  de  pluribus  rebus  muni  dividundo  for  the  division  of  a 
actum  fucrit.  Quod  si  de  una  re,  number  of  things.  If  there  is  only  one 
veluti  de  fundo,  si  quidem  iste  fun-  object  to  be  divided,  for  instance,  a 
dus  commode  regionibus  divisionem  piece  of  land,  the  judge  ought,  if  the 
recipiat,  partes  ejus  singulis  adjudi-  land  easily  admits  of  division,  to  ad- 
care  debet  et,  si  unius  pars  preegra-  judge  their  respective  shares  to  the 
vare  videbitur,  is  invicem  certa  several  co- proprietors.  And  if  one  of 
pecimia  alteri  condenmandus  est:  them  receives  too  large  a  share,  the 
quod  si  commode  dividi  non  possit,  judge  ought  to  order  him  to  pay  a  sum 
vel  homo  forte  aut  mulus  erit,  de  quo  of  money  as  compensation  to  the  other, 
actum  sit,  uni  totus  adjudicandus  If  the  thing  is  one  that  cannot  be  ad- 
est  et  is  alteri  certa  pecunia  condem-  vantageously  divided,  as,  for  instance, 
naiidus.  a  slave  or  mule,  then  the  whole  must 

be  adjudged  to  one,  and  he  must  be 
condemned  to  pay  a  fixed  sum  as  com- 
pensation to  the  other. 

D.  X.  2.  55 ;  C.  iii.  37.  3. 

6.  Si  fininm  regundorum  actum  6.  In  the  action ^mum  regundorum 
fuerit,  dispicere  debet  judex,  an  the  judge  ought  to  examine  if  the 
necessariasitadjudicatio.  Qusesane  adjudication  is  necessary,  suid  it  is 
ano  casu  necessaria  est,  si  eviden-  so  only  in  one  case,  viz.  if  it  would 
tioribus  fiiiibus  distingui  agros  com-  be  advantageous  that  the  boimdarieK 
modius  sit,  quam  olim  fuissent  dis-  should  be  more  clearly  marked  than 
tincti ;  nam  tunc  necesse  est  ex  before.  In  that  case  it  becomes 
alterius  agro  partem  aliquajn  alte-  necessary  to  adjudge  to  one  party  a 
rius  agri  domino  adjudicari  :  quo  portion  of  the  field  of  the  other,  and 
casu  conveniens  est,  ut  is  alteri  consequently  the  person  to  whom  it 
certa  pecunia  dcbeat  condemnari.  is  adjudged  ought  to  be  condemned  to 
Eo  quoque  nomine  daumandus  est  pay  a  fixed  sum  as  compensation  to 
quisque  hoc  judicio,  quod  forte  the  other.  In  this  action  he  ought 
circa  fines  malitiose  aliquid  com-  also  to  be  condemned  who  has  fraudu- 
niisit,  verbi  gratia  quia  lapidcs  lently  interfered  with  the  boundaries, 
finales  fiuratus  est  aut  arbores  as,  for  instance,  by  secretly  carrying 
finales  cecidit.  Contumacise  quoque  off  the  boundary  stones,  or  cutting 
nomine  quisque  eo  judicio  condem-  down  the  trees  that  mark  the  limit.  A 
iiatur,  veluti  si  quis  jubente  judice  person  may  be  also  condemned  by  this 
mctiri  agros  passus  non  fuerit.  same,  action  for  contumacy,  who,  in 

defiance  of  the  order  of  the  judge, 
opposes  the  measurement  of  the  fields. 

D.  X.  1,  2.  1 ;  D.  X.  I.  3 ;  D.  x.  1.  4.  3,  4. 

7.  Quod  autem  istis  judiciis  ali-  7.  In  these  actions,  anything  ad- 
cui  adjudicatum  sit,  id  statim  ejus  judged  becomes  at  once  the  property 
fit,  cui  adjudicatum  est.                       of  the  person  to  whom  it  is  adjudged. 


Tit.  XVIII.    DE  PUBLICIS  JUDICUS. 

Publica  judicia    ncque    per  ac-  Public  prosecutions  are  not  intro- 

tioncs  ordinantur  noc  omnino  quid-  duced  by  actions,  and  bear  no  resem- 

quam  simile  habent  ceteris  judiciis,  blance  to  the  other  legal  remedies  of 

do  quibus  locuti  sumus,  magnaque  which  we  have  been  speaking.    There 
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diversitae  est  eorom  et  in  instituen*    is  a  great  difference   between  them 
die  et  in  ezercendis.  both  in  the  mode  in  which  they  are 

begun  and  in  that  in  which  they  are 

cfirried  on. 

The  subject  of  public  prosecutions  is  foreign  to  a  treatise  which, 
like  the  Institutes,  professes  to  treat  only  of  private  law.  It  is  not 
noticed  at  all  in  the  Institutes  of  Gains,  and  is  treated  in  a  very 
cursory  manner  in  this  Title.  For  the  comprehension  of  this  Title, 
it  will  be  sufficient  to  observe  that,  in  the  later  times  of  the  Re- 
public and  in  the  first  years  of  the  Empire,  a  series  of  laws  was 
made,  fixing  the  penalty  to  be  attached  to  particular  crimes,  and 
prescribing  the  procedure  to  be  employed  m  the  triaL  Many  of 
these  laws  are  briefly  referred  to  in  this  Title ;  and  it  was  the  trials 
conducted  under  their  provisions  that  alone  received  the  name  of 
publicajudicia.  Under  the  Empire,  most  of  the  crimesnot  coming 
under  these  special  laws,  and  especially  those  provided  against  by 
a  senatusconsultv/m  or  constitution,  were  judged  by  the  praetor  or 
prcefectiis  urbi  in  a  more  summary  method.  The  judidv/m  was 
then  said  to  be  not  publicu/m,  but  extra  ordinem ;  and  gradually 
the  method  of  procedure  prescribed  by  the  law  for  the  different 
publica  judicia  fell  into  desuetude,  and  nothing  was  retained  of 
the  special  laws  but  the  penalty  they  fixed  (D.  xlviii.  1.  8),the  pro- 
cedure being  the  same  as  in  the  judicia  extraordinaria.  (See 
Introduction,  sec.  112.) 

L  Publica  autem  dicta  sunt,  quod  L  They  are  called  public,  because 

ouivis  ez  populo   exsecutio  eorum    generally  any  citizen    may  institute 
pleromque  datur.  them. 

D.  xxiii.  2.  43.  10. 

There  were  certain  persons  excluded  from  the  right  of  bringing 
a  criminal  accusation ;  for  instance,  women,  unless  the  injury  com- 
plained of  was  done  to  themselves  or  their  near  relations,  persons 
below  the  age  of  puberty,  persons  made  infamous  by  a  judicial  sen- 
tence, and  persons  so  poor  as  not  to  possess  fifty  av/rei.  (D.  xlviii 
2.  1,  8  and  10.)  But,  generally  speaking,  it  was  the  right  of  any 
one  to  make  a  criminal  charge,  although  he  might  be  totally  uncon- 
nected by  any  ties  with  the  person  who  suffered  from  the  crime. 

2.  Publicorum  judioiorum  quse-  2.  Some  public  prosecutions  are 
dam  capitalia  sunt,  qusedskm  non  capital,  some  are  not  We  term  capi- 
capitalia.  Capitalia  dicimus,  quse  tat  those  which  involve  the  extreme 
ultimo  supplicio  adficiunt  vel  aquae  punishment  of  the  law,  or  the  inter- 
et  ignis  interdictione  vel  deporta-  diction  from  fire  and  water,  or  depor- 
tione  vel  metallo:  cetera  si  qua  tation,  or  the  mines.  Those  which 
infn.Tr>ifl.m  irrogant  cum  damno  pe-  carry  with  them  infamy  and  a  pecu- 
cuniario,  heec  publica  quidem  sunt,  niary  penalty  are  pubUc,  but  not 
non  tamen  capitalia.  capital. 

D.  xlviii.  1.  2. 

3.  Publica  autcm  judicia  sunt  3.  Public  prosecutions  are  insti- 
hscc.  Lex  Julia  majcstatis,  qusQ  tutcd  under  the  following  laws.  The 
in  cos,  qui  contra  imporatorem  vel  lex  Julia  majestaiis,  which  subjects  to 
rem  publicam  aliquid  moHti  sunt,  its  severe  provisions  all  who  attempt 
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snum    vigorem    extendit.      Cujus  anything  against  the  emperor  or  State, 

poena  animse  amissionem  sustinet  et  The  penalty  it  inflicts  is  the  loss  of 

memoria  rei  et  post  mortem  dam-  life,  and  the  memory  of  the  guilty  is 

natur.  condenmed  even  after  his  death. 

D.  xlviii.  4.  11. 

The  lex  Julia  majeatatis  was  passed  in  the  time  of  Julius 
Caesar.     (D.  xliii.  4.) 

Aliquid  raoliti  aunt.  The  design,  without  any  overt  act,  was 
enough  to  sustain  the  charge.     (C.  xi.  8.  5.) 

Etpost  mortem.     (See  Bk.  iii.  Tit.  1.  5.) 

4.  Item  lex  Julia  de  adolteriis  4.  Also  the  lex  Julia  de  adtUteriis, 
coercendis,  quee  non  solum  temera-  which  punishes  with  death  not  only 
tores  alienarum  nuptiarum  gladio  those  who  are  guilty  of  adultery,  but 
punit,  sed  etiam  eos,  qui  cum  mas-  those  also  who  give  themselves  up  to 
oulis  infandam  libidinem  exercere  works  of  lewdness  with  their  own  sex. 
audent.  Sed  eadem  lege  Julia  etiam  The  same  law  also  punishes  the  seduc- 
stupri  flagitium  ptmitur,  cum  quis  tion  without  violence  of  a  virgin,  or  of 
sine  vi  vel  virginem  vel  viduam  a  widow  of  honest  character.  The 
honeste  viventem  stupraverit.  Foe-  penalty  upon  ofifenders  of  honourable 
nam  autem  eadem  lex  irrogat  pecca-  condition  is  the  confiscation  of  half 
toribus,  si  honesti  simt,  publica-  their  fortune,  upon  those  of  low  con- 
tionem  partis  dimidiffi  bonorum,  si  dition,  corporal  punishment  and  rele- 
humiles,  corporis  coercitionem  cum  gation. 

relegatione. 

D.  xlviii.  5.  34. 

The  lex  Julia  de  adulteriis  belongs  to  the  time  of  Augustus, 
about  B.C.  17. 

'  Gladio  punit.  The  lex  Julia  only  punished  the  guilty  with 
confiscation  of  a  portion  of  their  property  and  relegation.  (Paul. 
Sent.  ii.  26. 14.)  Constantine  affixed  the  graver  penalty.  (C  ix. 
9.  31.) 

5.  Item  lex  Cornelia  de  sicariis,  5.  Also  the  lex  Cornelia  de  sicariis 
quse  homicidas  uJtore  ferro  perse-  which  strikes  with  the  sword  of  ven- 
quitur  vel  eos,  qui  hominis  occidendi  geance  murderers  and  those  who  for  the 
causa  cum  telo  ambulant.  Telum  purpose  of  killing  a  man  go  armed  with 
autem,  ut  Gains  noster  in  interpre-  &  telum.  By /e/tim,  according  to  the  in- 
tatione  legis  duodecim  tabularum  terpretation  given  by  our  Gains  in  his 
scriptum  reliquit,  vulgo  quidem  id  conmnentaries  on  the  Twelve  Tables,  is 
appellatur,  quod  ab  arcu  mittitur.  ordinarily  meant  anything  that  is  shot 
sed  et  oitme  significatur,  quod  manu  from  a  bow,  but  it  equally  signifies 
cujusdam  mittitur :  sequitur  ergo,  anything  sent  from  the  hand.  Thus, 
ut  et  lapis  et  lignum  et  ferrum  hoc  a  stone,  a  piece  of  wood,  or  of  iron,  is 
nomine  contineatur.  Dictumque  included  in  the  meaning  of  the  term, 
ab  eo,  quod  in  longinquum  mittitur,  for  it  merely  implies  something  im- 
a  Grteca  voce  figuratum,  anb  tov  pelled  to  a  distance,  being  derived 
TTiXov  :  et  banc  significationem  inve-  from  the  Greek  word  TrfXov.  And  the 
nire  possumus  et  in  Grsco  nomine  :  corresponding  word  in  Greek  has  the 
nam  quod  nos  telum  appellamus,  illi  same  signification,  for  what  we  call 
/^cXof  appellant  <nr6  tov  /SoXXccr^at.  telum  they  call  fiAosy  from  ^dXXco-^oi, 
Admonet  nos  Xenophon ;  nam  ita  aa  we  may  learn  from  Xenophon,  who 
scripsit:  kqI  tu  0€\tj  ofiov  €(f>€p€To,  says,*  they  collected  the  weapons  (/3  A 17) 
\iiyx"h  To^evfiaroy  (T(l)€vd<M>aiy  irXflarroi  — spcars,  arrows,  slings>  and  a  great 
de  Kiti  \i6oi.  Sicarii  autem  appel-  quantity  of  stones  *.  Assassins  are 
lantur  a  sica,  quod  significat  ferreum  called  Hcarii  from  sioh  an  iron  knife. 
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cultrum.  Eadem  lege  et  venefici  By  the  same  law,  poisoners  are 
capite  damnantur,  qui  artibus  odi-  capitally  condemned  who  by  hateful 
osis,  tain  venenis  quam  susurris  arts  use  poisons  or  magic  charms  to 
magicis homines  occideruntv el  mala  kill  men,  or  publicly  sell  hurtful 
medicamenta  publice  vendiderunt.       drugs. 

D.  xlviii.  8.  1.  pr.  and  1 ;  D.  1.  16.  233.  2. 

Lex  Cornelia  de  sicariis,  passed  during  the  dictatorship  of 
Sylla,  B.C.  81. 

6.  Alia  deinde  lex  asperrimum  6.  Another  law,  the  lex  Pompeia  de 

crimen  nova  poena  persequitur,  quaEj  parricidiis,  inflicts  on  the  most  horrible 
Pompeia  de  parricidiis  vocatur.  of  crimes  a  strange  punishment.  It 
Qua  cavctur,  ut,  si  quis  parentis  provides,  that  any  one  who  has  hastened 
aut  filii  aut  omnino  adfectionis  ejus,  the  death  of  a  parent  or  child,  or  of 
quae  nuncupatione  parricidii  con-  any  other  relation  whose  murder  is 
tinetnr,  fata  projieraverit,  sive  clam  legally  termed  parricide,  whether  he 
sive  palam  id  ausus  fuerit,  nee  non  acts  openly  or  secretly,  and  whoever 
is,  cujus  dolo  malo  id  factum  est,  instigates  or  is  an  accomplice  in  the 
vel  conscius  criminis  existit,  licet  commission  of  the  crime,  although  a 
extrancus  sit,  poena  parricidii  punia-  stranger,  shall  undergo  the  penalty  of 
tur  et  noque  gladio  neque  ignibus  parricide.  He  will  be  piuiished,  not 
neque  ulli  alii  sollemni  pcense  sub-  by  the  sword,  nor  by  fire,  nor  by  any 
jugetur,  sed  insutus  culeo  cum  cane  ordinary  mode  of  punishment,  but  he 
et  gallo  gallinaceo  et  vipera  et  simia  is  to  be  sewed  up  in  a  sack  with  a  dog, 
et  inter  ejus  fcrales  angustias  com-  a  cock,  a  viper,  and  an  ape,  and  en- 
closed in  this  horrible  prison  he  is  to 
be,  according  to  the  nature  of  the 
place,  thrown  into  the  sea,  or  into  a 
river,  that  even  in  his  lifetime  he  may 
piat,  et  ei  cselum  superstiti,  terra  begin  to  be  deprived  of  the  use  of  the 
mortuo  auferatur.  Si  quis  autem  elements,  and  that  the  air  may  be  de- 
alias  co<;natione  vel  adfinitate  con-     nied   to  him  while  he  lives,  and  tlie 

earth  when  he  dies.  He  who  kills 
persons  allied  to  him  by  cognation 
or  alliance,  other  than  those  we  have 
mentioned,  shall  undergo  the  penalty 
of  the  lex  Cornelia  de  tticariis, 
D.  xlviiL  9. 1,  9 ;  C.  ix.  17. 

Lex  Pompeia  de  parricidiis,  passed  in  the  consulship  of  Pom- 

Kius,  B.C.  52.  The  punishment  mentioned  in  the  text  is  borrowed 
)m  the  legislation  of  the  Twelve  Tables.  The  lex  Pompeia, 
under  the  terra  parricidium,  embraced  the  murder  of  any  ascend- 
ant, of  a  brother  or  sister,  of  a  husband  or  wife,  of  consobriniy  of 
a  step-father,  step-mother,  father-in-law,  mother-in-law,  &c.,  of 
a  patron,  and  of  a  child  if  killed  by  the  mother  or  grandfather, 
but  not  if  killed  by  the  father.  (D.  xlviii.  9.  1.)  If  there  was 
no  river  at  hand,  the  offender  was  torn  to  pieces  by  wild  beasta 
(D.  xlviii.  9.  9.  pr.) 


prehensus,  secundum  quod  regionis 
qualitas  tulerit,  vel  in  vicinum  mare 
vel  in  amnem  projiciat^u*,  ut  omni 
elementorum  usu  vivus  carere  inci- 


}'unctas  personas  necaverit,  poenam 
egis  ComelisB  de  sicariis  sustincbit. 


7.  Item  lex  Cornelia  de  falsis, 
qu8B  etiam  testamentaria  vocatur, 
poenam  irrogat  ei,  qui  testamentum 
vel  aUudinstrumentum  f  alsum  scrip- 
serit.  signaverit,  recitavcrit,  sub- 
jeccrit,  quive  signmu  adulterinum 
fecerit,  sculpscrit,  exprcsserit  sciens 
dolo  malo.    £j  usque  legis  poena  in 


7.  Also  the  lex  Cornelia  de  /aUis, 
otherwise  called  tesiamentariay  pun- 
ishes any  one  who  shall  have  written, 
scaled,  read,  or  substituted  a  false  tes- 
tament, or  any  other  instniment,  or 
shall  have  made,  cut,  or  im[)ressed  a 
false  seal,  knowingly  and  maliciously. 
The  penalty  is,  upon  a  slave,  the  ex- 
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scrvo8iiltimmn8nppliciumeBt,qnod  treme  punishment  of  the  law,  as  is 
et  in  lege  de  sioariis  et  veneficis  ser-  pronounced  by  the  lex  Cornelia  upon 
vatur,  in  liberos  vero  deportatio.  assassins  and   poisoners ;    that  upon 

freemen  is  deportation. 

D.  xlviii.  10.  1.  4,  13 ;  D.  xlviii.  10.  16.  1. 

Lex  Cornelia  defalsiSj  or  Cornelia  testamenta/ria,  was  passed 
under  the  dictatorship  of  Sylla,  B.C.  81. 

8.  Item  lex  Julia  de  vi  publica  8.  Also  the  lex  Julia  de  vi  publica 
seu  privata  adversus  eos  exoritur,  seu  privata  punishes  those  who  are 
qui  vim  vel  armatam  vel  sine  armis  guilty  of  violence,  whether  with  armed 
conmiiserint.  Sed  si  quidem  armata  force  or  without.  For  violence  with 
vis  arguatur,  deportatio  ei  ex  lege  armed  force  the  penalty  inflicted  by 
JuUa  de  vi  publica  irrogatur  :  si  the  lex  Julia  de  vi  publica  is  deporta- 
vero  sine  armis,  in  tertiam  partem  tion.  For  violence  without  arms,  it 
bonorum  publicatio  imponitur.  Sin  is  the  conflscation  of  a  third  of  the 
autem  per  vim  raptus  virginis  vel  offender's  property.  But  in  case  of 
viduse  vel  sanctimonialis,  velatae  vel  the  rape  of  a  vir^^in,  a  widow,  a  per- 
alise,  fuerit  perpetratus,  tunc  et  peo-  son  devoted  to  religion,  whether  wear- 
catores  et  ei,  qui  opem  flagitio  de-  ing  the  veil  or  not,  both  the  ravishers 
derunt,  capite  puniuntur  secundum  and  all  who  have  aided  in  the  com- 

.nostrse  constitutionis  definitionem,  mission  of  the  crime  are  punished 
ex  qua  heec  apertius  possibile  est  capitally,  according  to  the  provisions 
scire.  of  our  constitution,  in  which  may  be 

found  fuller  information  on  this  head. 

D.  xlviii.  6.  10.  2 :  C.  ix.  13.  1. 

Lex  Julia  de  vi,  passed  in  the  time  of  Julius  Caasar  or  Augustus, 
but  its  exact  date  is  not  known. 

9.  Lex  JuUa  peculatus  eos  punit,  9.  Also  the  ^xJu/uspeou/atut  pun- 
qui  pecuniam  vel  rem  pubUcam  vel  ishes  those  who  have  stolen  public 
sacram  vel  religiosam  furati  fuerint.  mone^  or  property,  or  anything  sacred 
Sed  si  quidem  ipsi  judices  tempore  or  religious.  Magistrates,  who,  during 
admioistrationis  publicas  pecunias  the  time  of  their  administration,  have 
subtraxerunt,  capitali  ammadver-  stolen  the  public  money,  are  punishable 
sione  puniuntur,  et  non  solum  hi,  capitally,  as  also  are  all  who  aid  them 
sed  etiam  qui  ministerium  eis  ad  in  their  robbery,  or  who  knowingly 
hoc  adhibuerunt  vel  qui  subtracta  receive  their  plunder  from  them.  Other 
ab  his  scientes  susoeperunt :  alii  persons  who  offend  against  this  law 
vero,  qui  in  banc  legem  inciderint,  sLre  subject  to  the  penalty  of  deporta- 
poenae  deportationis  subjugantur.  tion. 

D.  xlviii.  13.  1,  3 ;  C.  ix.  28. 

Lex  Julia  peculatus.  The  exact  date  of  this  law  is  also  un- 
known.    It  probably  belongs  to  the  same  epoch  as  the  lex  Julia 

de  vi. 

10.  Est  et  inter  pubUca  judicia  10.  There  is  also  among  the  laws 
lex  Fabia  de  plagiariis,  quae  inter-  giving  rise  to  public  prosecutions  the 
duui  capitis  poenam  ex  sacris  con-  lex  Fabia  de  plagiariu^  which  inflicts, 
stitutionibus  irrogat,  interdum  levi-  in  certain  cases,  capital  punishment 
orem.  according  to  the  oonstitutionB,  some- 
times a  lighter  punishment. 

0.  ix.  20.  7. 

Cicero  refers  to  this  law  {pro  Rabirio^  3),  but  nothing  more  ia 
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known  of  it.  A  plagia/rivs  was  one  who  knowingly  kept  in 
irons,  or  confined,  sold,  gave,  or  bought  a  citizen  (whether  free* 
bom  or  a  freedman)  or  the  slave  of  another. 

11.  Sunt  prsterea  publica  judi-  11.  The  following  laws  also  pertain 

oia  lex  Julia  ambitus  et  lex  Julia  re-  to  publio  prosecations :  the  lex  Julia 

pctundarum  et  lex  Julia  de  annona  ambitus,  me  lex  Julia  repetundarum, 

et  lex    Julia  de  residuis,   qua)    de  the  lex  Julia  de  annona,  and  the  lex 

certis  capitulis  loquuntur  et  animee  Julia  de  residuis.    These  laws  apply 

quidem  amissionem  non    irrogant,  to  certain  special  cases,  and  do  not 

sJiis  autem  pcenis  eos  subjiciun^  qui  carrv  with  them  the  pimishment  of 

pnecepta  earum  neglexerint.  death,  but  lesser  punishments,  against 

offenders. 

D.  xlviiL  11;  D.  xlviii.  13.  2.  and  4.  3,  4,6;  D.  xlviii.  12.  2; 

D.  xlviii.  14. 

Lex  Julia  amhitua,  made  in  the  time  of  Augustus,  to  repress 
illegal  methods  of  seeking  oflSlces.     (D.  xlviii.  14.) 

Lex  Julia  repetundarum,  made  in  the  time  of  Julius  Csesar, 
to  punish  magistrates  or  judges  for  receiving  bribes.     (D.  xlviii 

Lex  Julia  de  annona,  made  to  repress  combinations  for  height- 
ening the  price  of  provisions.     (D.  xlviii.  12.) 

Lex  Julia  de  residuis,  made  to  punish  those  who  gave  an  in- 
complete account  of,  or  misappropriated,  public  moneys  committed 
to  their  charge.     (D.  xlviii.  13.  2.) 

It  is  uncertain  whether  these  last  two  laws  belong  to  the  time 
of  Julius  Caasar  or  of  Augustus. 


12.  Sed  de  publicis  judiciis  haec 
exposuimus,  ut  vobis  possibile  sit 
summo  digito  et  quasi  per  indicem 
ea  tetigisse.  Alioquin  diligcntior 
eorum  scientia  vobis  ex  latioribus 
digestorum  sive  pandectarum  libris 
Deo  propitio  adventura  est. 


12.  This  notice  of  public  prosecu- 
tions has  only  been  meant  to  give  you 
the  merest  sketch  that  might  serve  you 
as  a  guide  to  studying  them.  You 
may,  with  the  blessing  of  God,  gain  a 
more  complete  knowledge  of  them 
from  the  fuller  account  given  in  the 
Digest  or  Pandects. 


s. 


SUMMARY. 
BOOK  I. 

m 

SOURCBS  OP   LAW. 

PuiVATK  JjAW  :  ITB  SouRGBS. — The  Institutes  treat  of  private  law, 
jtis  privatum^  the  law  that  has  to  do  with  individualu,  as  distinguished 
from  J7i8  publicum,  that  which  regards  the  Roman  Empire  and  regulates 
religious  worship  and  civil  administration.  (Tit  1.  4,  note.)  The 
sources  of  private  law  are  natural  law,  the  law  of  nations,  and  the 
civil  law.  (A.)  The  two  first  are,  in  the  system  of  Gaius,  identical. 
That  law  which  right  reason  commands,  jus  naturcUe,  is  also  that  law 
which  is  found  to  be  common  to  the  legal  systems  of  different  nations. 
Justinian  sometimes  adopts  this  method  of  speaking,  and  sometimes 
borrows  passages  in  which  the  jus  naturale  has  a  larger  sense,  is  thus 
distinguished  from  the  jus  gentium^  and  is  extended  to  the  rules  which 
instinct  makes  animals  obey.  (Tit  2.  pr.,  note.)  (B.)  The  civil  law 
is  the  special  law  of  the  Romans,  and  is  derived  from  the  following 
sources : — 

Sowrces  of  the  Jus  Civile* — 1.  Laws  {leges)  passed  by  the  coniitia 
curiata  or  centu/riata.  2.  Plebiseita,  which  by  the  lex  llo^'teimn 
bound  the  whole  people.  (Tit.  2.  4.)  3.  SenatusconsuLta,  which,  espe- 
cially after  the  beginning  of  the  Empire,  had  the  force  of  laws.  (5.)  * 

4.  The  imperial  constitutions,  which,  by  virtue  of  the  lex  regia 
or  law  passed  by  the  comitia  curiata  conferring  the  imperiwn,  had  the 
force  of  law,  and  which  were  of  three  kinds :  (a)  epistoloj,  nuindata^ 
rescriptay  announcements  of  the  imperial  will  to  different  authorities ; 
(b)  decretaf  judicial  decisions  of  the  Emperor  ;  (c)  edicta,  enactments.  (6.) 

5.  The  edicts  of  the  prsetors  {jus  hanf/rarium),  who  announced  at 
the  beginning  of  their  year  of  office  the  rules  they  would  follow  in 
what  was  termed  the  edictwm  pey-j^etuum,  which  ran  on  from  year  to 
year  under  successive  prsetors,  with  such  additions  and  changes  as 
each  might  think  necessary,  and  which  assumed  a  final  shape  in  the 
time  of  Hadrian.  The  curule  sediles  also  issued  edicts,  which  were 
part  of  the  jus  honorarium.  (7.)  6.  The  re^!)onsa  prudentium,  who 
were  first  called  on  officially  by  Augustus  to  give  their  opinions,  and 

*  When  a  number  is  placed  between  brackets,  as  here  (5),  it  shows  to  wliich 
paragraph  of  the  Title  last  mentioned  reference  is  made. 
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whose  decisions,  when  those  wlio  gave  them  agreed,  were  invested  by 
Hadrian  with  the  force  of  law.  Special  authority  was  given  by  Theo- 
dosius  II.  to  the  writings  of  the  five  great  jurists,  and,  in  case  of  their 
disagreement,  to  the  writings  of  Papinian.  (8.)  7.  Custom,  too,  is 
one  of  the  sources  of  private  law,  for  customs  are  like  laws,  legem  imi- 
taniur.  Laws  might  be  abrogated  by  desuetude  (IT),  but  particular 
customs  could  not  prevail  against  general  law.  (9.) 

LAW   RELATING   TO   PERSONS. 

Private  law  relates  to  persons,  to  things  (including  obligations), 
and  actions.  The  law  relating  to  persons  is  first  treated  under  the 
three  heads  of  status,  that  is,  the  legal  capacity  of  persons,  viz.  libertas^ 
civitaSf  and  familia ;  and  as  libertoB  comes  first,  the  first  division  of 
persons  noticed  is  that  into  persons  who  are  not  free,  i.e.  slaves,  and 
those  who  are  freed,  Ubertini,  or  free  by  birth,  ingenui. 

Slaves. — Slavery,  contrary  to  the  law  of  nature,  but  recognised 
by  the  law  of  nations,  is  based  on  the  fact  that  those  who  were  origi- 
nally treated  as  slaves  had  been  preserved  from  death  when  defeated 
and  captured  in  war.  But  all  slaves  are  not  captured  in  war :  how 
then  do  these  others  become  slaves  ?  1 .  By  birth,  for  the  children  of 
a  female  slave  always  follow  her  condition ;  and,  2,  slavery  is  inflicted 
as  a  punishment  on  persons  bom  free,  as  upon  a  free  person  who,  to 
share  the  price,  colludes  with  a  fictitious  vendor  who  sells  him  as  a 
slave,  and  on  others  guilty  of  great  crimes,  servi  poence.  (Tit.  3.) 
Opposed  to  slaves  are  those  who  are  bom  free,  bom  in  matrimony,  or, 
if  not,  of  a  woman  who  at  any  time  after  conception  was  free.  (Tit.  4.) 
Lastly,  there  is  an  intermediate  class,  those  bom  slaves,  but  made  free 
(libertini),  and  their  position  depended  on  the  mode  and  circumstances 
of  the  manumission. 

Manumission. — If  manumission  was  made  in  any  one  of  the  three 
modes  known  to  the  old  law,  censu,  vindicta,  or  testamento,  it  was  said 
to  be  legitima;  the  slave  became  by  manumission  a  Roman  citizen 
until  the  time  of  Augustus,  when,  by  the  lex  jElia  Sentia,  another 
condition  was  imposed,  and  it  was  necessary  that,  unless  the  manu- 
mission was  made  vindicta,  the  emancipated  slave  should  be  thirty 
years  old  and  the  manumittor  twenty  (Tit.  6.  4) ;  unless  some  good 
cause  (5)  for  dispensing  with  this  rule  was  shown  to  the  council.  The 
requirement  of  age  in  the  testator,  in  the  case  of  manumission  by 
testament,  was  first  reduced  by  Justinian  from  twenty  years  to  seven- 
teen, and  subsequently  done  away  with.  (Tit.  6.  7,  note.)  It  was 
also  necessary  that  the  master  should  have  complete  ownership  of  the 
slave.  (Tit.  5.  3,  note.)  But  if  the  manumission  failed  in  any  of 
these  respects,  or  if  it  was  made  in  a  private  manner,  as  by  letter,  or 
in  presence  of  friends,  the  emancipated  slave  was  in  the  position  of  a 
Latinusy  not  in  that  of  a  Roman  citizen,  it  being,  however,  open  to 
him  to  rise  to  the  position  of  a  citizen  by  certain  modes,  and  chiefly 
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by  rendering  public  services.  (Tit.  5.  3,  note.)  If,  previously  to 
emancipation,  slaves  had  been  guilty  of  some  great  crime,  then  they 
were  only  raised  by  emancipation  to  the  rank  of  dedittcii  or  surrendered 
enemies.  Justinian  abolished  these  distinctions  and  made  every  eman- 
cipated slave  a  Roman  citizen.  (Tit.  5.  3.)  Further,  the  lex  jElia 
Sentia  nullified  manumissions  made  in  prejudice  of  creditors,  except 
that  a  slave,  for  the  purpose  of  administering  the  inheritance,  might 
be  made  the  sole  and  necessary  heir  of  the  testator  (Tit.  6.  pr.,  1) ; 
and  the  lex  Furia  Camnia,  abolished  by  Justinian,  limited  the  number 
of  slaves  a  testator  might  manumit.  (Tit.  7.)  The  power  of  a  master 
over  his  slave,  formerly  unlimited,  was  gradually  subjected  to  many 
restrictions.  The  Emperor  Antoninus  Pius  extended  the  provisions  of 
Sylla*8  law,  the  lex  Cornelia  de  sicariis^  which  punished  with  death  or 
exile  the  homicide  of  the  slave  of  another,  to  the  case  of  a  master 
killing  his  own  slave;  and  also  protected  slaves  cruelly  treated  and 
fleeing  to  the  statue  of  the  emperor.  (Tit.  8.  2.)  Gradually,  not  only 
the  life,  but  the  person,  and  even  the  property,  in  fact  though  not  in 
law,  of  the  slave  were  protected.     (Tit.  8.  2,  note.) 

CiviTAS  is  indirectly  treated  in  the  preceding  notice  of  Latini,  and 
in  the  twelfth  and  sixteenth  Titles,  in  which  the  loss  of  citizenship  is 
noticed.  But  the  subject  mainly  belongs  to  the  sphere  of  public  law, 
and  the  rest  of  the  First  Book  is  occupied  with  considering  the  third 
head  of  stattu,  Familia. — Here  the  main  division  is  into  persons  not  nU 
jv/ris  and  persons  sui  juris.  The  position  of  persons  not  sui  juris  is  a 
consequence  of  the  patria  potesias.  The  subject  of  the  pairia  potes" 
tasy  the  power  of  the  father  over  his  descendants,  originally  not  much 
less  than  that  of  a  master  over  his  slaves^  is  discussed  in  the  ninth 
and   three   following  Titles.      Justinian   inquires,    1,   How   it  arises; 

2,  How  it  is  ended. 

Patria  Potestas  :  how  it  arisks. — It  arises  in  three  ways,  by, 
1,  Marriage;  2,  Legitimation;  3,  Adoption. 

I.  Marriage. — In  order  that  marriage  may  give  rise  to  the  patria 
potestas,  it  must  be  according  to  law  (justas  nuptice),  and  for  this  there 
were  three  requisites:  1,  Puberty  (fourteen  years  for  husband,  twelve 
for  wife) ;  2,  Consent  of  the  parties,  the  intention  to  be  married  mani- 
fested  by  the  woman   passing  into  the  possession  of  the  man;    and 

3,  Connubium;  the  parties  must  be  legally  capable  of  being  married 
to  each  other. 

There  were  three  ways  in  which  the  parties  might  fail  to  have  this 
legal  capacity.  1.  They,  or  one  of  them,  might  be  persons  or  a  person 
whom  the  State  held  to  be  incapable  of  forming  the  7iexus  termed 
justoe  nuptioe;  as,  for  instance,  a  citizen  and  a  foreigner  could  not 
form  the  tie  oijustce  nuptioe,  &c.  (Tit.  10.  pr.  and  11,  note.)  2.  They 
might  be  within  the  prohibited  degrees  of  relationship  (Tit.  10.  1-10); 
and  it  is  to  be  remarked  that  relationship  by  adoption,  as  well  as  by 
blood,  constitutes  a  bar.  (Tit.  10.  2.)  3.  They  might,  or  one  of  them 
nrght,  be  in  potestate^  and  then,  unless  the  consent  of  the  person  in 
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whose  potestas  they  were  was  obtained,  the  marriage  was  invalid. 
(Tit.  10.  pr.)  Divorce  was  always  permitted  by  mutual  consent,  but 
repudiation  by  one  party  only  under  penalties,  except  in  case  of  mis- 
conduct, and  with  certain  solemn  forms. 

II.  Lbgitimation,  by  which  the  offspring  of  concubinage  were  placed 
in  the  position  of  libert  leffitimif  and  this  could  be  effected  in  three  ways. 
1.  Oblation  to  the  curiae  i.e.  enrolling  the  child  in  the  number  of  those 
on  whom  the  chief  burdens  of  provincial  towns  fell.  2.  The  subsequent 
marriage  of  the  parents ;  an  act  attesting  the  marriage  and  the  ratifi* 
cation  by  the  children  being  necessary.  3.  The  rescript  of  the  emperor, 
granted  in  case  one  of  the  parents  was  dead.     (Tit.  10.  13.) 

III.  Adoption. — A  general  term,  under  which  is  included  adoptio 
properly  so  called,  when  a  person  in  potestate  was  given  in  adoption, 
and  arrogatto  when  the  person  adopted  was  sut  juris,  (Tit.  11.) 
Adoption  in  the  old  law  was  effected  by  three  sales  to  destroy  the 
patria  potestas  of  the  person  given  in  adoption,  and  a  fictitious  process, 
in  jwre  cessio,  by  which  the  person  adopted  was  given  over  to  the 
adopter;  for  which  process  Justinian  substituted  the  execution  of  a 
deed  before  a  magistrate.  Arrogatio  had  a  more  public  character,  and 
was  made  originally  before  the  curia^  then  before  lictors  representing  the 
ctma,  and  subsequently  by  imperial  rescript.  (1.)  Originally  a  person 
adopted  or  arrogated  was  in  the  potestas  of  the  person  adopting  or 
arrogating,  exactly  as  if  he  had  been  so  by  birth,  and  was  not  in  an}' 
way  protected  against  him ;  but  Justinian  entirely  altered  the  law  as 
to  adoptio,  and  under  his  legislation  (unless  the  adopter  was  an  ascend- 
ant paternal  or  maternal  of  the  adopted,  in  which  case  the  rules  of 
the  old  law  operated),  the  person  adopted  did  not  pass  at  all  into  the 
family  of  the  adopter,  but  remained  in  his  natural  family;  and  the 
only  effect  of  adoption  was  to  give  the  adopted  a  right  of  succession  to 
the  adopter  if  intestate.  Provisions  were  also  made  to  protect  the 
arrogated  if  he  was  not  of  the  age  of  puberty.  Such  an  arrogation 
was  not  permitted  unless  after  inquiry  it  had  been  found  to  be  beneficial 
to  the  arrogated,  and  if  he  was  emancipated  under  the  age  of  puberty, 
although  for  a  good  reason,  he  got  all  his  own  proj^erty  back,  while,  if 
he  was  disinherited  or  emancipated  without  good  reason  before  that 
age,  he  not  only  got  his  own  property  back,  but  got  a  fourth  of  the 
arrogator*s  property  (quarta  Antonina);  and  lastly,  when  he  attained 
puberty,  he  could  have  the  arrogation  rescinded  if  prejudicial  to  him. 
(3,  note.)  Women,  who  had  lost  their  own  children,  were  permitted 
by  the  emperors  to  adopt.  (10.)  The  chief  rule  as  to  the  capacity 
of  adopting  is  that  adoption  is  said  to  imitate  nature,  and  therefore 
the  adopter  must  be  eighteen  years  at  least  older  than  the  adopted,  so 
as  to  permit  physically  of  his  having  been  the  natural  father.  (4.) 

Patria  Poi'EaTAS :  how  ended. —  The  patria  potestas  might 
be  dissolved  in  four  ways.  1.  Death  of  the  parent;  the  grandson, 
however,  whose  father  was  living,  passing  into  the  power  of  the 
father  on  the  grandfather's  death.  (Tit.  12.  pr.)     2.  Deminutio  capitis ; 
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the  father  or  son  losing  that  civic  position  which  was  necessary  for  the 
exercise  of  pcUria  potestas  ;  and  this  might  happen  by  (a)  deporiatio  in 
tnmlam  (1) ;  (b)  eondemnatto  to  be  a  serviu  pcmm  (3) ;  and  (c)  capti- 
vitas.  But  if  the  captte  minutus  was  restored  by  the  emperor  to  his 
former  rights  (1),  or  if  the  prisoner  became  free,  then  (by  what  in  the 
second  of  these  cases  was  termed  jiu  posUiminix)  the  father  was  placed 
in  exactly  the  same  position  as  if  the  deporiatio  or  captivitas  had  not 
taken  place.  (5.)  3.  Attainment  of  dignities^  by  the  son  attaining  the 
patriciate  (4)  or,  subsequently  to  the  date  of  the  Institutes,  other 
dignities.  (4,  note.)  4.  Emancipation,  which,  under  the  old  law,  was 
effected  by  three  fictitious  sales  made  by  the  father,  and  then  the 
purchaser  reselling  the  son  to  the  father,  who  then  manumitted  him ; 
the  object  of  this  being  that  the  father,  being  the  manumittor,  might 
have  the  rights  of  patronage,  the  chief  of  which  was  the  same  right  of 
succession  to  the  son  as  the  manumittor  of  a  slave  had,  in  case  of  his 
enfranchisement.  (Tit.  12.  6,  note,  and  Tit.  5.  3,  note.)  Under  the 
legislation  of  Justinian,  emancipation  was  effected  by  a  declaration 
before  a  judge  or  magistrate.  (Tit.  12.  6.) 

Other  Forms  op  Potestas. — In  order  to  make  the  subject  of 
Potestas  complete,  we  ought  to  notice  not  only,  1,  the  power  of  the 
master  over  the  slave,  and  2,  the  power  of  the  father  over  his  descendants, 
but  3,  the  power  of  the  husband  over  the  wife  who  passed  in  manvm,  as 
she  did  when  married,  by  (a)  confarreatio ;  (b)  ooemptio,  or  fictitious 
sale ;  and  (c)  usus^  the  parties  living  together  for  a  year  without  the 
wife  breaking  the  use  by  three  nights'  absence  (Tit.  10.  pr.,  note) ;  and 
4^  the  power,  in  the  old  law,  of  the  purchaser  over  a  person  in  mancipio, 
that  is,  sold  to  him  by  the  father  of  the  person  sold,  the  person  in 
mancipio  being,  as  regards  the  purchaser,  almost  in  the  position  of  a 
slave,  although,  as  regards  others,  he  was  still  ingenutu.  (Tit.  8,  pr., 
note.) 

Persons  sui  Juris  :  their  Inoapaoities.  Tutors  and  Curators. 
— From  the  beginning  of  the  8th  Title  we  have  been  considering  per- 
sons in  potentate.  We  now  turn  to  persons  tui  juris;  but  it  is  only  of 
certain  incapacities  of  persons  suijttris  that  the  Institutes  treat :  inca- 
pacities arising  from,  I,  age  ;  2,  physical  or  mental  infirmity  ;  or  (so  far 
as  reference  is  made  to  an  earlier  period  of  law),  3,  sex.  Tutors  were 
appointed  to  protect  the  interests  and  authorise  the  acts  of  pupils  under 
the  age  of  puberty  ;  and  curators  might  be  appointed  to  watch  over, 
1 ,  prodigals  ;  2,  persons  afflicted  with  mental  or  great  physical  infirmity ; 
3,  persons  above  the  age  of  puberty,  but  under  the  age  of  twenty-five 
years.  The  rest  of  this  book  is  taken  up  with  the  subject  of  tutors  and 
curators. 

Tutors  :  how  appointed. — Tutors  are  first  divided,  according  to 
the  mode  of  their  appointment,  into,  1,  Testamentary^  2,  Legitimate, 
3,  Fiduciary,  and  4,  Given  by  the  magistrate. 

I.  Tesiainenta/ry  Tutors:  who  niay  appoint. — The  paterfamilias 
may  appoint  testamentary  tutors  to  all  descendants  under  his  power 
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who  become  tut  juris  on  his  death.  (Tit.  13.  3.)  This  excludes  grand- 
children having  a  father  living,  who,  by  the  death  of  the  paterfamilioB, 
come  under  the  power  of  their  own  father  (3),  and  includes  posthumous 
children  of  the  pater/a/mtlias,  who  become  sui  juHs  at  his  death.  (4.) 
The  wishes  of  the  father  were  also  carried  out  by  the  magistrate  (usually 
as  a  matter  of  course),  if  he  appointed  a  tutor  by  his  testament  to  an 
emancipated  child ;  and  the  magistrate  generally  ratified,  after  he  had 
inquired  into  the  circumstances,  the  appointment  of  a  testamentary 
tutor  by  a  father  in  case  of  his  natural  children,  or  such  an  appointment 
by  others  who  had  a  strong  interest  in,  or  had  left  property  to,  any  child 
under  the  age  of  puberty.  (5,  note.) 

Testa/mentary  Tutors:  who  may  be  appointed. — A  jUiiisfamilias 
could  be  appointed  to  the  office,  as  it  was  of  a  public  character.  (Tit. 
14.  pr.)  Women  could  not,  although  the  emperor  would  sometimes 
interfere  to  confirm  their  appointment.  (Tit.  14.  pr.,  note.)  Slaves  could 
not ;  and,  if  a  slave  of  the  testator  was  appointed  tutor,  the  appointment 
was  held  to  carry  the  freedom  of  the  slave  with  it,  and  if  the  testator 
appointed  the  slave  of  another,  this  imposed  on  the  testamentary  heir 
the  duty  of  purchasing,  if  possible,  the  freedom  of  the  slave.  If  a 
madman,  or  a  person  under  the  age  of  twenty-five  years,  was  appointed 
a  testamentary  tutor,  he  could  only  act  if  he  became  sane,  or  after 
he  was  twenty-five,  and,  meantime,  the  magistrate  appointed  another 
tutor.  (2.)  A  tutor  could  be  appointed  to  hold  his  office  after  or  up 
to  a  certain  time  (3),  but  he  could  not  be  appointed  to  discharge  one 
portion  only  of  the  functions  of  a  tutor,  as  he  was  given  to  the  person, 
not  to  the  property.  (4.) 

II.  Legitimate  Tutors  (i.e.  called  to  their  office  by  the  statute  law). — 
1.  In  case  no  testamentary  tutor  had  been  appointed,  the  agnati  had  a 
claim,  under  the  law  of  the  Twelve  Tables,  to  be  tutors,  and  hence 
were  called  legitimi  tuiores  (Tit.  15.  pr.),  and  this  includes  the  case  of 
the  testamentary  tutor  dying  in  the  lifetime  of  the  testator.  (2.)  Under 
the  later  emperors  the  mother,  and  even  the  grandmother,  might  be 
appointed  tutors,  where  none  was  appointed  by  testament.  (3,  not<i.) 
The  right  to  be  tutor  did  not  belong  to  all  the  agnatic  but  only  to 
those  nearest  in  degree,  all  those  in  the  same  degree  sharing  the  office. 
(Tit  16.  7.) 

Capitis  Dbminutio. — The  tie  of  agnation  being  severed  by  capitis 
denunutio,  the  Institutes  digress  to  explain,  in  the  16th  Title,  what 
capitis  deminutio  means.  It  means  a  change  in  the  caput,  or  legal  exist- 
ence, of  a  person,  so  that  his  status  undergoes  change  in  one  or  more, 
or  all,  of  its  elements,  viz.  liberty,  citizenship,  and  family.  (Tit.  16.  pr.) 
The  deminutio  is  termed  maxima  when  all  three  elements  are  lost,  when 
the  capite  minutus  ceases  to  be  free  and  to  be  a  citizen,  and  loses  his 
family  position,  as  would  happen  in  the  case  of  servi  poenoi,  freedmcn 
condemned  to  be  again  slaves  for  ingratitude,  and  freemen  joining  in  a 
fraudulent  sale  of  themselves.  (1.)  The  capitis  deminutio  was  called 
media  when  liberty  was  not  touched,  but  citizenship  was  lost,  and  with 
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it  family  position,  as  would  happen  in  the  case  of  any  one  interdicted  fire 
and  water,  or  deported  to  an  island.  (2.)  The  capitis  deminutio  was 
said  to  be  minima  when  liberty  and  citizenship  were  not  touched,  but 
the  family  position  was  altered,  as  in  the  case  of  adoption,  arrogation, 
emancipation,  or,  in  the  old  law,  a  wife's  passing  m  m'lnutn.  (3.)  The 
rights  of  agnation  are  affected  by  all  the  three  kinds,  but  those  of  cog- 
nation only  by  the  nmxima  and  media.  (6.)  The  minima  capitis  demi' 
nutiOy  or  change  of  family,  so  far  changed  the  legal  existence  of  the  person 
undergoing  it  that,  under  the  old  law,  he  not  only  lost  his  place  in  the 
intestate  succession  of  the  family  he  quitted,  but  he  could  not  be  sued 
for  his  antecedent  debts,  and  any  usufructs  he  held  came  to  an  end. 
(3,  note.)  Mere  loss  of  dignity,  and  even  infamy,  produced  no  change 
of  status.  (5.) 

2.  To  return  to  the  subject  of  legitimate  tutors.  Patrons  are  the 
legitimate  tutors  of  their  freedmen  and  freedwomen.  In  case  the 
mauumittors  are  dead,  their  children  are  the  legitimate  tutors  of  the 
freedmen  and  freedwomen.  (Tit.  17.) 

3.  Parents  are  the  legitimate  tutors  of  their  children  or  other  de- 
scendants whom  they  have  emancipated  below  the  age  of  puberty. 
(Tit.  18.)  • 

III.  Fiduciary  Tutors. — In  case  the  master  emancipated  his  slave, 
and  died  before  the  freedmen  attained  the  age  of  puberty,  the  tutelage 
of  this  slave  passed  by  law,  or  rather  by  an  extension  of  the  law  of  the 
Twelve  Tables  (Tit.  17),  to  the  children  of  the  emancipator.  But  if 
an  ascendant  emancipated  his  descendant,  and  died  before  the  person 
emancipated  attained  the  age  of  puberty,  the  tutelage  also  passed  to 
the  children  of  the  emancipator,  but  it  was  not  supposed  to  do  so  by 
any  express  law,  and  the  tutors  in  this  case  were  called,  not  legithni, 
hut  Jiduciarii J  a  teiin  properly  applied  to  the  nominal  tutor,  who,  in 
case  of  emancipation,  did  not  resell  to  the  father,  but  himself  emanci- 
pated the  son,  and  had  thus,  as  emancipator,  the  tutelage,  which  he 
held  in  trust  (whence  he  v/ ah  called  JUlti^iarlus)  for  the  father.    (Tit.  19.) 

IV.  T'utors  appointed  by  the  ma(/i8trate. — Tutors  were  api)ointed  by 
the  magistrate  under  the  lex  AtUia  and  the  lex  Julia  et  Titia.  Under 
the  first  of  these  laws  a  tutor  was  appointed  at  Rome  by  the  prtetor  and 
a  majority  of  the  tribunes ;  and  under  the  second,  in  the  provinces,  by 
the  praises  (Tit.  20.  pr.),  if  there  was  no  tutor  on  whom  the  office 
devolved  under  the  heads  of  appointment  already  noticed,  or  if  from 
any  cause  there  was  a  vacancy  in  the  office.  (1,  2.)  Subsequently, 
under  the  empire,  the  tutor  was  in  such  cases  appointed  at  liome  by 
the  pjof/ectus  urbis,  if  the  position  of  the  pupil  was  a  high  one,  and  by 
the  jnoitor  urbanus  if  it  was  not.  The  proeses  appointed  in  the  pro- 
vinces, and,  in  cases  bf  small  importance,  the  local  magistrates ;  but 
those  magistrates  needed  the  preliminary  authority  of  the  proBses.  In 
all  cases,  in<}uiry  was  made  into  tiie  circumstances  before  the  appoint- 
ment was  made.  (Tit.  20.  4.)  Justinian,  in  cases  where  the  fortune 
of  the  pupil  or  adult  (for  here  we  have  a  provision  extending  to  curators) 
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did  not  exceed  500  aoltdif  allowed  the  local  magistrate  to  appoint  with- 
out any  authorisation,  merely  taking  security  from  the  person  appointed, 
without  inquiring  into  the  circumstances  of  the  case.  (5.) 

Tutelage  op  Women. — Under  the  old  law  women  were  in  tutelage 
all  their  lives,  even  after  they  had  become  suijw-is,  the  tutor  being  ap- 
pointed by  the  testament  of  the  husband,  if  she  was  in  manUf  and  the 
husband  could  not  only  appoint  a  tutor,  but  give  the  wife  the  option 
of  choosing  one.  If  no  testamentary  tutor  was  appointed,  the  nearest 
agnatus  was  the  tutor ;  aAd  the  tutor  might  be  changed,  either  by  his 
act,  or  on  the  woman's  application.  After  she  had  attained  the  age  of 
puberty,  the  woman  under  tutelage  managed  her  own  affairs,  but  the 
tutor  had  to  intervene  in  order  to  sanction  solemn  acts.  All  this  tute- 
lage of  women  above  the  age  of  puberty  had  become  obsolete  before  the 
time  of  Justinian.    (6,  note.) 

Authority  op  the  Tutor. — The  tutor  had,  in  the  first  place,  to 
manage  the  affairs  of  the  pupil ;  and,  in  the  second  place,  to  add  his 
auctoritds,  i.e.  the  supplement  of  what  was  w.anted  to  make  the  pupil 
legally  competent  to  act.  If  the  pupil  was  under  seven  years  old,  the 
tutor  could  only  in  very  rare  cases,  where  the  benefit  was  clearly  great 
for  the  pupil,  go  through  any  acts  on  behalf  of  the  infant  beyond  such 
as  were  necessary  for  the  ordinary  management  of  his  affairs.  It  was 
only,  for  example,  at  a  late  period  of  the  empire,  that  the  tutor  was 
allowed  to  enter  on  an  inheritance  on  behalf  of  the  infans.  Between 
the  ages  of  seven  and  fourteen,  the  pupil  could  contract  without  the 
authorisation  of  the  tutor,  so  far  as  the  contract  was  beneficial  to  him  ; 
but  every  unauthorised  contract  was  inoperative  to  his  prejudice.  (Tit. 
21.  pr.,  note.)  The  pupil  could  not  take  any  very  serious  step  involving 
possible  risk,  such  as  entering  on  an  inheritance,  demanding  possession 
of  goods,  or  taking  an  inheritance  under  a.  Jidetcommissum^  without  the 
authorisation  of  the  tutor.  (1.)  The  tutor  was  obliged  to  give  this 
authorisation  personally,  not  by  writing,  and  could  not  give  it  by  ratifi- 
cation. (2.)  If  there  was  a  suit  between  the  tutor  and  pupil,  a  curator 
was  appointed  to  intervene  in  this  suit  on  behalf  of  the  pupil.  (3.) 

Termination  op  Tutor's  Opfice. — The  office  of  a  tutor  came  to  an 
end — 

(a)  By  the  pupil  reaching  the  age  of  puberty,  which  had  previously 
been  regarded  as  a  time  varying  according  to  the  facts  of  each  case, 
eighteen  years  being  the  maximum,  but  which  Justinian  fixed  at  four- 
teen for  males,  and  twelve  for  females.     (Tit.  22.  pr.) 

{b)  By  the  pupil  being  arrogated,  deported,  reduced  to  slavery,  or 
made  a  captive,  or  dying.  (1.) 

(c)  By  the  condition  being  fulfilled  on  which  the  testamentary  tutor 
was  to  cease  to  be  tutor,  or  the  time  having  expired  during  which  the 
testamentary  tutor  was  to  act.  (3,  5.) 

(d)  By  the  tutor  dying  (3) ;  or — 

(«)  Undergoing,  however  appointed,  th«*  maxima  or  media  captiia 
deminutio  (4) ;  and 
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(J)  In  the  case  of  a  tnUor  legitimu»y  his  undergoing  the  minima 
capitis  deminutio,  (4.)     And 

{g)  By  the  tutor  being  removed  as  suspected,  or  being  relieved  from 
his  office  on  good  grounds  of  excuse.  (6.) 

Curators:  whom  thby  wbrb  to  protkot. — Curators  were  ap- 
pointed to  protect  the  property  and  interests  of  four  classes  of 
persons : — 

1.  Madmen  (furiosi), — This  was  by  the  law  of  the  Twelve  Tables, 
and  was  extended  by  the  prsetors  so  as  to  include  all  forms  of  mental 
alienation  (Tit.  23.  3,  note),  and  the  deaf,  mute,  and  permanently 
infirm.  (4.) 

2.  Prodigals  (i.e.  persons  wasting  recklessly  their  property). — This 
was  also  by  the  law  of  the  Twelve  Tables,  but  that  law  only  applied  to 
the  case  of  a  prodigal  wasting  goods  received  under  an  intestate  succes- 
sion, while  the  pnetor  extended  it  to  all  cases  of  prodigality.  The  fact 
of  the  madness  or  prodigality  was  first  ascertained  by  the  prsetor,  and 
then  the  prodigvx  was  absolutely  interdicted  from  managing  his  own 
affairs,  but  the  fwriosus  was  not  so  interdicted,  and  was  only  placed 
under  the  care  of  the  curator.  When  the  case  came  within  the  law  of 
the  Twelve  Tables,  the  curatorship  of  thefuriosus  And  prodigus  belonged 
to  the  nearest  agnate.  The  magistrate  appointed  in  cases  of  the  prse- 
torian  extensions  of  the  terms,  and  in  the  time  of  Justinian  in  all  cases. 
(Tit  23.  3.) 

3.  AdoJescenfes. — Persons  of  either  sex,  above  the  age  of  puberty^ 
and  under  the  age  of  twenty-five  years. 

The  lex  Ploetoria  subjected  to  prosecution  and  infamy  persons 
overreaching  adolescents  under  twenty-five  years,  and  possibly  allowed 
curators  to  be  appointed  to  protect  them.  Subsequently  prsetors  pro- 
tected such  persons  by  ordering,  in  case  they  had  been  prejudiced,  a 
reditutio  in  integrum,  that  is,  that  they  should  be  put  in  the  same 
position  which  they  would  have  occupied  if  not  prejudiced.  Lastly, 
Marcus  Antoninus  ordered  that  curators  should  be  appointed  in  all  cases 
on  the  application  of  the  minor.  (Tit.  23.  pr.,  note.)  The  adolescent 
was  not  obliged  to  have  a  curator  for  general  purposes  unless  he  wished, 
but  a  curator  could  be  forced  on  him  in  case  of  a  lawsuit,  or  his  debtor 
wishing  to  pay  him,  or  his  late  tutor  wishing  to  settle  accounts  with 
him ;  and  if  he  had  a  curator  he  could  not  alienate  any  part  of  his 
y)roperty  without  the  sanction  of  the  curator.  (Tit  23.  2,  note.)  The 
curator  to  an  adolescent  could  only  be  appointed  by  the  magistrate, 
the  same  magistrates  appointing  who  appointed  tutors;  but  a  magis- 
trate would  generally  have  regard  to  the  wishes,  as  to  curatorship, 
expressed  in  the  testament  of  a  person  who  could  have  appointed  a 
tutor.  (1.) 

4.  Pupils, — Pupils  sometimes  received  curators,  as,  for  example,  if 
the  tutor  legitimus  was  unfit,  a  curator  was  appointed  to  protect  the  pupil 
and  act,  to  a  great  extent,  instead  of  the  tutor ;  or,  if  the  testamentary 
tutor,  or  the  tutor  appointed  by  the  magistrate,  was  unfit,  a  curator 
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was  appointed  to  act  conjointly  with  him,  and  curators  were  assi^cd 
ill  place  of  tutora  excused  for  a  time  only.  (5.) 

If  a  tutor  was  prevented  by  illness  or  other  causes  from  adminis- 
tering the  affairs  of  his  pupil,  a  person  might  be  appointed  to  act 
for  him,  but  this  person  was  not  a  curator,  but  a  delegate  of  the 
tutor.  (6.) 

Modes  of  Protection  against  Tutors  and  Curators. — Persons 
having  tutors  and  curators  were  protected  against  the  misconduct  of 
these  in  the  following  ways  : — 

1.  Security  was  required  and  enforced  by  the  exaction  of  pledges 
from  tutores  and  curaioi'es  legitimi^  and  from  those  appointed  by  infe- 
rior magistrates.  (Tit.  24.  pr.)  2.  If  such  security  was  not  taken,  or 
was  taken  to  an  insufficient  degree,  the  magistrate  was  himself  liable 
in  an  action,  which  extended  to  his  heirs.  (2.)  3.  Every  tutor  or  - 
curator  was  bound  to  make  an  inventory  of  the  property  of  the  pupil 
or  person  under  care.  (Tit.  24.  pr.,  note.)  4.  Every  tutor  or  curator 
was,  after  the  publication  of  the  78th  Novel,  obliged  to  pledge  himself 
by  oath  that  he  would  act  as  a  bonne  paterfamilias,  (Tit.  24.  pr., 
note.)  5.  The  property  of  tutors  and  curators  was  subjected  to  a  tacit 
hypothec  to  make  good  losses  sustained  through  their  neglect.  (Tit. 
24.  pr.,  note.)  6.  An  action  might  be  brought  against  tutors  or  cura- 
tors when  their  office  was  ended,  to  make  them  account.  (Tit.  22.  6, 
note.)  7.  Tutors  and  curators  might  be  removed  by  the  actio  siufpedi, 
(Tit  26.) 

Removal  on  Suspicion. — All  tutors,  including  the  i)atron  (though 
in  his  case  the  grounds  of  a  decision  against  him  were  not  to  be  dis 
closed,  hi  order  to  save  his  reputation — Tit.  26.  2),  and  all  curators, 
might  be  removed,  after  or  even  before  entering  on  office,  on  a  charge 
of  suspicion,  suspecti  crimen — a  charge  permitted  by  the  Twelve  Tables 
(Tit.  26.  pr.) — being  successfully  brought  before  the  praetor  at  Rome, 
the  prcBses,  or  proconsular  legate,  in  the  provinces,  by  any  one,  even 
a  woman  (3),  except  that  the  pupil  could  not  bring  this  charge  against 
his  tutor,  while  the  minor  could  bring  it  against  his  cunitor.  (4.) 
Infamy  attached,  if  fraud,  but  not  if  neglect,  was  proved.  (6.)  The 
tutor  or  curator  might  be  removed  although  solvent  (5),  and  although 
he  offered  to  give  security.  (12.)  While  the  action  wiis  pending,  the 
accused  was  suspended  from  his  administration  (7),  but  if  he  died  the 
action  was  at  an  end.  (8.)  It  was  the  duty  of  the  tutor  to  see  that 
the  amount  of  the  pupil's  maintenance  was  fixed  by  a  magistrate.  If 
he  failed  to  do  so,  this  was  a  ground  for  his  being  removed  on  a  charge 
of  suspicion.  (9.)  If  he  falsely  asserted  that  the  pupil's  means  did 
not  suffice  to  allow  maintenance,  he  was  to  be  handed  over  to  the 
pr<2fectus  urhisy  or  presses,  to  be  punished,  as  also  was  a  tutor  who 
had  obtained  his  office  by  bribery,  and  a  freedman  proved  to  be  guilty 
of  fraud  while  acting  as  tutor  to  the  son  or  grandson  of  the  patron. 
(10,  11.) 

Where  there  were  more  than  one  tutor  or  curator,  one  might  oflTer 
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to  liis  co-tutor  or  co-curator  to  give  security,  and  alone  act  as  adminis- 
li-jitor,  the  other  co-tutor  or  co  curator  having,  however,  the  preference 
if  he,  when  thus  challenged^  was  willing  to  give  security.  If  no  tutor 
or  curator  came  forward  in  this  way,  the  person,  if  any,  appointed  by 
the  testament  to  administer  was  allowed  to  act ;  and,  if  there  was  no 
such  person,  the  majority  of  the  tutors  or  curators  was  to  decide  who 
should  act,  and,  if  an  agreement  could  not  be  come  to  in  this  way,  the 
magistrate  would  decide.  (Tit.  24.   1.) 

Tutors  and  Curators  :  when  excused. — Tutors  and  curators  might 
be  excused  from  holding  their  offices  on  groimds  which  may  be  classed 
under  four  heads  : — 

1.  Having  rewiercf  a  serince  to  the  public,  or  being  engaged  in  the 
discharge  of  some  public  duty. — (a)  Having  a  certain  number  of  chil- 
dren living  (three  at  Rome,  four  in  Italy,  five  in  the  provinces),  children 
slain  in  battle,  and  grandchildren,  in  lieu  of  their  parent,  being  reckoned 
in  the  number  (Tit.  25.  pr.) ;  (b)  being  engaged  in  the  administration  of 
thQJisicus  (1) ;  (c)  being  absent  on  the  service  of  the  State  (2) ;  (d)  being 
magistrates  (3),  military  persons  (14),  or  members  of  learned  profes- 
sions (15). 

2.  Being  in  a  position  adverse  to  the  pupil  or  adult. — (a)  Being 
engaged  in  a  lawsuit  with  the  pupil  or  adult,  if  the  suit  embraced  the 
whole  of  the  latter^s  property,  or  was  for  an  inheritance  (4) ;  (b)  being 
a  creditor  or  debtor  (4,  note) ;  (c)  being  appointed  by  a  father  through 
enmity  (9);  (d)  having  been  in  deadly  enmity  with  the  father  (11); 
(e)  having  had  their  stattis  questioned  by  the  father  (12);  (f)  being  the 
husband  of  the  woman  under  care  (19V 

3.  Bnng  incompetent  to  sustain  the  burden  of  the  office. — (a)  Through 
being  in  extreme  poverty  (6) ;  (b^  being  in  oad  health  (7) ;  (c)  not  being 
able  to  read  (8) ;  (d)  being  over  seventy  years  of  age  (13). 

4.  Filling,  or  having  filled,  similar  offices. — (a)  Holding  already 
three  offices  of  the  kind  in  question  (5) ;  (b)  having  already  been  the 
tutor  of  the  person  to  whom  a  curator  was  to  be  appointed  (18) 
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BOOK  11. 

LAW    RBLATINO   TO    THINGS. 

Distinctions  of  Things. — We  now  come  to  the  law  relating  to 
things,  but  the  Institutes  only  deal  with  private  law.  The  first  step 
is,  therefore,  to  notice  the  distinction  of  Uiings  according  as  they  are 
extra  nostrum  pairiinonium  or  in  nodro  pcUrimonio^  that  is,  according 
as  they  are  or  are  not  capable  of  being  the  property  of  private  persons. 
It  is  only  of  things  in  nostro  patrimonio  that  the  Institutes  treat.  Of 
things  within  the  compass  of  private  law  the  principal  division  is  that 
into  things  corporeal  and  incorporeal ;  into  things  like  a  field,  qwB 
tangi  possunt,  and  things  like  a  right  of  way  over  a  field,  an  inherit- 
ance, or  an  obligation,  qucB  tangi  non  possunt.  (Tit  2.) 

Modes  of  Acquisition. — How  do  we  acquire  things  in  notiro 
pairimoniOy  whether  corporeal  or  incorporeal!  The  answer  to  this 
question  takes  up  the  Second  Book  of  the  Institutes,  and  the  Third 
Book  down  to  the  end  of  the  Twelfth  Title.  First  the  inquiry  is  made 
how  we  acquire  particular  things,,  res  singitloe,  and  then  how  we  acquire 
groups  of  things,  universitates  rerum,  like  an  inheritance. 

We  acquire  particular  things  by,  1,  Occupatio  ;  2,  Accessio  ;  3,  TVa- 
ditio  ;  4,  Usucapio  ;  5,  Donatio  ;  the  first  three  being  modes  of  acquiring 
jure  naturali ;  the  last  two,  jure  civilL  We  acquire  groups  of  things 
by,  1 ,  Testamentary  succession ;  2,  Intestate  succession ;  3,  Arrogation ; 
4,  Bonorum  addictio;  5,  Bonorum  venditio;  6,  Forfeiture  under  the 
senatusconsultum  Clattdianum. 

The  First  Title  of  the  Second  Bqok  treats  of  the  distinction  of 
things  according  as  they  are  extra  nostrum  patrimonium  or  in  nostra 
patrimonio,  and  then  of  the  acquisition  of  particular  things  by  oecu- 
patiOf  accessio^  and  traditio. 

Rbs  bxtra  nostrum  Patrimonium  are,  1,  Communes,  common  to 
all  men,  such  as  the  air,  the  sea,  and  the  sea-shore  as  far  as  the  limit 
of  the  highest  winter  flood  (Tit  1.  1,  3) ;  every  one  being  allowed  to 
use  the  sea-shore,  as  for  drying  nets  (5) ;  avoiding,  however,  injury  to 
existing  buildings  thereon  (1);  and  each  State  having  the  sea-shore 
adjacent  to  its  territory  under  its  supervision.  (2,  note.)  2.  Publica, 
belonging  to  the  State,  as  rivers  and  ports,  and  the  right  of  fishing 
therein,  and  the  use  for  purposes  of  navigation  of  the  banks  thereof, 
although  these  banks  might  belong  to  private  proprietors.  (2,  4.)  3. 
Unlversitatis,  belonging  to  a  corporate  body,  as,  e.g.,  a  racecourse 
belonging  to  a  city.  (6.)    4.  NuUius,  in  the  sense  of  being  so  devoted 
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to  tlic  gods  that  thej  cannot  belong  to  men ;  and  such  res  nuUius  may 
be  (a)  sctcrcB,  consecrated,  as  temples,  by  the  pontiffs,  with  the  sanction 
of  the  State  (8) ;  (b)  religioscBf  invested  with  a  religious  character  by 
interment,  private  proprietors  being  at  liberty  to  impress  this  character 
on  their  ground  by  simply  burying  a  dead  body  there  (9);  and  (c) 
sanetcB,  hallowed,  or  protected  against  violation,  like  the  gates  or  walls 
of  a  city  (10). 

MODBS      OF      AOQUIBINO      PaRTIOULAB      ThINOS      JITRB      NATURALI. — 

Particular  things  in  nostro  patrimonio  are  acquired  by — 

I.  OcGUPATio,  i.e.  the  taking  or  holding,  as  the  holders  own,  of  res 
nullitta,  in  the  sense  of  things  which  previously  belonged  to  no  one, 
such  as  : — (a)  Wild  animals  wherever  found,  which  you  have  actually 
captured,  not  merely  wounded  (Tit.  1.  13),  and  not  let  go  again.  (12.) 
Bees  you  have  hived.  (14.)  (But  swarms  issuing  from  your  hive  and 
staying  in  your  sight  and  power  (14) ;  wild  animals,  such  as  pigeons 
and  deer,  that  have  acquired  the  habit  of  returning  to  your  keeping, 
and  fowls,  not  wild,  but  that  stray  from  your  keeping  (16),  are  con- 
sidered as  your  property  and  not  res  niUlius,  and  to  take  them  is 
theft.)  (16.)  (b)  Things  taken  from  the  enemy ;  if  the  things  taken 
from  the  enemy  by  a  Roman  army  have  been  previously  taken  by  him 
from  a  citizen,  they  will,  as  a  general  rule,  form  part  of  the  ^roK^a  or  booty 
of  the  Roman  army ;  but  special  things,  such  as  land  and  slaves,  are, 
by  a  kind  of  postliminy  applied  to  them,  allowed  to  revert  to  the  owner. 
(17,  note.)  (c)  Anything  found  on  the  sea-shore.  (18.)  (d)  Islands 
formed  in  the  sea.  (22.)  (e)  Things  found  which  have  been  inten- 
tionally abandoned  by  their  owner  (17),  as  distinguished  from  things 
which  the  owner  has  not  wished  to  cease  to  own,  as  things  thrown 
overboard  in  a  storm  or  dropped  out  of  a  carriage.  (48.) 

II.  Agobssio. — There  is  no  notice  in  the  Institutes  of  aeeessio  as  a 
distinct  mode  of  acquisition.  The  subject  is  treated  as  growing  out  of 
occupatio. 

Acquisition  by  accession  may  be  regarded  as  arising  in  two  classes 
of  cases.  1.  In  cases  of  natiural  increment.  2.  In  cases  where,  the 
things  of  two  owners  being  mixed,  the  law  decides  which  owner  shall 
have  the  thing  resiilting  from  the  mixture. 

1.  Accession  by  natural  increment. — 1.  An  owner  gains  something 
new  by  natural  increment  in  the  following  instances : — (a)  The  young 
of  his  animals.  (19.)  (b)  New  soil  added  imperceptibly  to  his  soil  by 
alluvion.  (20.)  (o)  A  portion  of  his  neighbour's  soil  borne  by  a  river 
to  his  soil  and  remaining  there  till  the  roots  of  trees  thereon  become 
attached  to  his  soil.  (21.)  (d)  An  island  being  formed  in  a  river;  the 
owner  of  the  bank  has  the  ownership  in  this  island  up  to  the  line  of 
the  mid  channel.  (22.)  (e)  The  bed  of  a  river  left  dry,  up  to  the  same 
line.  (23.) 

Accessions  by  natural  increment  might  occur  when  a  possessor  or 
a  usufructuary,  and  not  the  owner,  held  the  land.  To  whom  did  the 
fruits  belong  ?    It  is  only  of  gathered  fruits  we  can  speak,  for  if  the 
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owner  dispossessed  the  possessor,  the  owner  immediately  took  all  the 
fruits  ungathered,  and  if  the  usufructuary  died  the  same  thing  hap- 
pened. With  regard  to  the  possessor,  the  hondflde  possessor  was  not 
responsible  for  the  fruits  he  had  consumed,  while  the  mcUa  fide  pos- 
sessor was  responsible.  (35,  note.)  The  usufructuary  had  a  right  tc 
take  all  the  fruits,  including  the  young  of  animals ;  but  the  children  of 
female  slaves  belonged  to  the  owner,  not  to  the  usufructuary.  (36,  37.) 
2.  Accession  in  favour  of  one  of  two  oumers, — The  following  in 
stances  are  given  in  the  Institutes  of  cases  where,  the  things  of  two 
owners  being  mixed,  the  law  decides  which  owner  shall  have  the  thing 
resulting  from  the  mixture. 

1.  A  makes  a  thing  with  the  materials  of  B.  Here,  if  the  thing 
can  be  reduced  to  its  rude  materials,  like  a  vessel  of  silver,  the  thing 
made  belongs  to  B;  if  not,  it  belongs  to  A,  as  the  maker  of  a  nova 
apecies.  (25.) 

A  makes  a  thing  partly  with  his  own  materials  and  partly  with 
the  materials  of  B.     The  thing  made  belongs  to  A.  (25.) 

2.  A  weaves  in  his  garment  the  purple  of  B.  If  the  purple  is  still 
sepanible,  the  purple  belongs  to  B;  if  not,  to  A,  the  garment  being 
considered  the  principal,  the  purple  the  accessory  thing.  (26.) 

3.  Two  owners  consent  to  mix  their  materials.  The  product  belongs 
tx)  them  in  common.  (27.) 

4.  The  materials  of  two  owners  are  mixed  by  accident. 

If  the  mixed  particles  are  physically  inseparable,  as  when  twc 
metals  are  fused  together,  the  product  belongs  to  them  in  common.  (27.) 

If  the  mixed  particles  are  physically  separable,  as  when  two 
qualities  of  wheat  are  mixed,  each  remains  the  owner  of  his  share  of 
the  mixed  wheat.  (28.) 

5.  The  owner  of  the  soil  builds  with  the  materials  of  another. 

The  owner  of  the  materials  remains  the  owner,  but  he  cannot  have 
the  house  pulled  down.  He  may  wait,  if  he  pleases,  till  the  building 
is  destroyed,  and  then  reclaim  his  materials,  or  he  may  bring  an 
action  de  Ugno  juncto  and  get  double  the  value  of  the  materials,  and 
then  his  claim  for  the  materials  is  at  an  end  if  the  owner  of  the  soil 
did  not  know  that  the  materials  were  not  his ;  but  if  he  did  this,  the 
owner  of  the  materials  may  bring  the  action  de  tigno  juncto,  and  also 
make  the  wrongdoer  pay  a  further  penalty  by  bringing  an  action  ad 
exhibendum,  and  may,  if  the  building  is  pulled  down,  reclaim  the 
materials.  (29.) 

6.  The  owner  of  materials  builds  on  the  soil  of  another. 

(a)  Let  US  suppose  the  owner  of  the  materials  is  still  in  possession 
of  the  soil.  The  owner  of  the  soil  seeks  to  recover  it.  He  is  obliged 
to  compensate  the  owner  of  the  materials  for  the  additional  value  given 
by  the  building  to  the  soil,  if  the  builder  did  not  know  that  he  was 
building  on  another's  soil.  If  he  did  know  this,  the  owner  is  obliged 
to  let  him  take  away  such  of  the  materials  as  can  be  removed  without 
damage.  (30,  note.) 
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(h)  Let  us  suppose  the  owner  of  the  materials  is  not  still  in  possession 
of  the  soil.  Then,  whether  he  know  or  did  not  know  that  he  was 
building  on  another's  soil,  he  may,  if  the  building  is  destroyed,  reclaim 
the  materials,  but  can  got  no  compensation  for  the  additional  value  he 
iijis  given  to  the  soil.  (30,  note.) 

7.  A  tree  belonging  to  A  is  planted  in  the  soil  of  B. 

Until  it  takes  root  in  the  new  soil,  the  tree  continues  the  property 
of  A ;  but  a  rooted  tree  is  always  the  property  of  the  owner  of  the 
soil.  (31.)       ' 

8.  The  wheat  of  A  is  sown  in  the  land  of  B. 

Sown  wheat  is  on  the  footing  of  rooted  trees.  The  wheat  belongs 
to  B ;  but  the  sower,  if  in  bona  fide  possession,  is  protected  against  B 
turning  him  out  without  compensation  for  the  value  of  the  wheat 
sown.  (32.) 

9.  A  writes  a  poem  or  history  on  the  parchment  or  paper  of  B. 

B,  the  owner  of  the  parchment,  still  remains  owner,  after  the  parch 
mcnt  has  been  written  on.     But  if  A  is  in  hona  fide  possession  of  the 
parchment,  B  cannot  get  it  from  him  without  offering  to  pay  him  the 
cost  of  writing.  (33.) 

10.  A  paints  a  picture  on  the  tablet  of  B. 

Here,  in  consequence  of  the  possible  value  of  pictures,  the  decision 
is  tlie  other  way.  The  painted  tablet  belongs  to  A.  If  B,  the  owner 
of  the  tablet,  is  in  possession  of  it  after  it  has  been  painted  on,  A  can- 
not get  it  from  him  without  offering  to  pay  the  cost  of  the  tablet.  If, 
however,  A  is  in  [)ossession  of  the  tablet,  B  may  claim  the  tablet  by 
an  action  in  which  he  is  supposed  still  to  be  the  owner,  offering  to  pay 
the  cost  of  the  painting  ;  but  the  painter  could  stop  the  action  by 
paying  the  cost  of  the  tablet.  (34.) 

11.  A,  without  express  search,  finds  treasure  in  the  land  of  B. 
Half  goes  to  A,  half  to  B.  (39.) 

HI.  TiiADiTio:  or  delivery. — Its  constituent  elements  are  three. 
I.  The  owner  of  a  thing  means  by  the  transfer  to  pass  the  property 
he  transfers.  2.  He,  or  any  one  entitled  to  act  for  him  (42,  43), 
transfers  by  actually  passing  the  thing,  or  by  giving  the  transferee 
commjind  over  it,  as  when  he  gives  the  keys  of  a  granary.  (45.)  3. 
'i'he  transferee,  meaning  thereby  to  become  owner,  receives  it.  Traditio 
w;i8  necessary  to  pass  prof)erty  of  all  kinds;  and  in  Justinian's  time, 
land,  wherever  situated,  passed  by  tradition.  (40,  note.) 

The  handing  over  and  the  meaning  to  ptiss  the  property  are  both 
necessary.  The  seller  may  hand  over  a  thing,  but  he  generally  does 
not  mean  to  pass  the  property  till  he  is  actually  paid ;  and  then  not 
till  the  seller  is  paid,  does  the  thing  handed  over  become  the  property 
of  the  buyer.  (41.)  The  lender,  again,  hands  over  a  thing,  not  meaning 
to  cease  to  bo  owner  of  it.  If  he  changes  his  mind  and  wishes  to  give 
it,  his  purj)Ose  of  giving  unites  with  the  previous  act  of  handing  over, 
and  the  legal  tradiiio  is  accomplished.  (41.)  Things  on  board  ship 
may  he  thrown  overboard  to  lighten  the  ship,  but  their  owners  do  not 
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mean  to  cease  to  be  owners,  and  therefore  the  property  in  them  does 
not  pass  to  those  who  may  pick  them  up.  (48.)  It  is  not,  however, 
necessary  that  the  transferee  should  be  a  person  definitely  ascertained, 
for  if  money  is  thrown  to  a  mob,  the  incerioB  personam  who  pick  it  up 
become  the  owners  by  tradith.  (46.) 

Servitudes. — The  Institutes,  at  the  end  of  this  explanation  of  the 
modes  of  acquiring  particular  things  jure  natiirali,  pause,  before  speak- 
ing of  the  modes  of  acquiring  such  things  jure  civiliy  to  treat  of  servi- 
tudes, which  are  introduced  by  noticing  at  the  beginning  of  the  Second 
Title  the  division  of  things  into  corporeal  and  inc</rporecU,  and  saying 
that  among  incorporeal  things  are  servitudes,  or  portions  of  the  right 
of  ownership  enjoyed  by  persons  other  than  the  owners  of  the  thing 
itself.  Servitudes  are  (a)  prasdial  when  enjoyed  over  one  thing  in 
virtue  of  the  ownership  of  another  thing ;  (pnedial  servitudes  being 
of  two  kinds :  rural  and  urban),  and  (6)  personal  when  attached  to  the 
person  of  the  owner  of  the  servitude. 

Prcedial  Servitudes, — Rural  prsodial  servitudes  (affecting  the  soil) 
were  so  called  because  they  were  of  kinds  most  frequently  met  with  iu 
the  country ;  while  urban  prsedial  servitudes  (affecting  something  built 
on  the  soil)  were  so  called  because  they  were  of  kinds  most  frequently 
met  with  in  the  city.  The  four  kinds  of  rural  prsedial  servitudes 
noticed  in  the  Institutes^  with  an  intimation  that  there  are  others 
(Tit.  3.  2),  are,  1,  Her,  the  right  of  passing;  2,  actus,  the  right  of 
driving  cattle;  3,  via,  the  right  of  driving  a  vehicle  over  another 
man's  land;  the  more  extensive  always  involving  the  less  extensive 
right;  and^  i,  aqwBductuSy  the  right  of  conducting  water  through 
another  man's  land.  (Tit.  3.  pr.)  Of  urban  servitudes  the  instances 
given  in  the  Institutes  are  the  right,  1,  to  make  a  neighbour's  house 
sustain  the  weight  of  that  of  the  owner  of  the  servitude ;  2,  to  insert 
a  beam  in  another  man's  house ;  3,  to  make  another  man  receive  the 
overflow  of  water  from  the  roof  or  gutters  (or  to  allow  him  not  to  be 
subject  any  more  to  the  servitude  of  receiving  such  an  overflow,  if 
this,  which  does  not  seem  a  servitude,  is  the  meaning  of  stilliddium 
non  recipiendi);  i,  to  prevent  another  man  raising  his  house  higher 
than  that  of  the  owner  of  the  servitude;  5,  to  prevent  another  man 
blocking  up  the  lights  of  the  owner  of  the  servitude.  (1.) 

Personal  Servitudes  are  the  following:  1,  Usus/ructus;  2,  Usus; 
3,  Hahitaiio. 

Umsfrudua  is  the  right  of  using  and  taking  the  fruits  of  anything, 
the  fruits  including  the  fructus  aviles,  i.e.  the  profits  derived  from 
selling  or  letting  the  right  of  taking  the  fruits.  The  usufructuary  or 
owner  of  this  servitude  had  to  act  as  a  good  paterfamilias,  taking, 
and  giving  security  that  he  would  take,  good  care  of  the  thing,  and 
making  losses  good.  If  the  substance  of  the  thing  ceased  to  exist,  his 
servitude  was  at  an  end,  and  it  was  personal  to  himself  and  did  not 
pass  to  his  heirs,  and  only  the  fruits  actually  gathered  by  him  belonged 
to  him.  (Tit.  4.  pr.)     In  the  old  law  only  things  not  consumed  in  the 
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use  could  be  the  subjects  of  usufruct ;  but  things  consumed  in  the  use, 
such  as  garments  or  wine,  might,  under  a  senatusconstdtum  of  the 
time  of  Aiigustus,  be  made  subject  to  a  usufruct  in  favour  of  a  legatee, 
the  usufructuary  having  to  give  security  that  at  the  termination  of  the 
usufruct  he  would  pay  their  value  as  estimated  at  the  oommencement 
of  the  usufruct.  (2.) 

Unu8,  or  the  naked  use,  is  the  right  of  using  the  thing,  not  of  taking 
the  fruits  of  it  except  for  his  daily  wants.  (Tit.  5. 1.)  In  the  case  of  a 
house,  it  is  the  use  for  the  purpose  of  living  in  it  with  his  family  only, 
and  at  the  most  receiving  a  guest  in  it.  (2.)  Habiiatio  is  the  use  of  a 
house  for  the  purpose  of  living  therein,  with  something  more  added  in 
the  right  of  letting  it.  (5.) 

Creation  of  Servitudes, — Servitudes  were  created  in  the  following 
ways: — 1.  Mancipation — This  only  applied  to  pra3dial  rural  servitudes. 

2.  Injure  ce^sio, — (Both  these  were  obsolete  in  the  time  of  Justinian.) 

3.  Pacts  and  stipulations,  followed  by  gi^o^/- tradition,  i.e.  affording  the 
means  of  actual  exercise  of  the  rights.  4.  Testament.  5.  Adjudicaiio. 
G.  Dedvfitio, — A  thing  is  transferred,  minus  the  servitude,  which  is  re- 
served by  the  transferrer.  7.  Usucapion. — The  acquisition  of  servitudes 
by  usucapion  was  forbidden  by  the  Ux  Scrihonia;  but  long  possession 
of  them,  or  at  least  of  some  of  them^  was  protected  by  the  praetor  after 
a  time,  the  length  of  which  is  uncertain,  but  which  was  probably  ten 
years  for  those  present,  and  twenty  years  for  those  not  present,  in  the 
same  province.  If  land  was  acquired  by  usucapion,  so  were  the  servi- 
tudes that  existed  with  it,  and  a  servitude  lost  by  disuse  might  be  re- 
giiinud  by  usucapion.  Usucapion  applied  principally  to  preedieJ  urban 
servitudes.  It  also  applied  to  at  least  some  prsedial  rural  servitudes, 
and  probably  to  usufructs.  (Tit.  3.  4,  note;  Tit.  4.  1,  note.)  8.  Ijege, 
or  express  enactment. — This  only  applied,  perhaps,  to  usufructs,  an 
instance  being  the  acquisition  by  the  father  of  the  usufruct  of  the  son's 
peculiurn  under  Justinian's  legislation.     (Tit.  4.  1,  note.) 

Extinction  of  Servitudes, — Servitudes  were  extinguished  in  the  fol- 
lowing ways  (Tit.  4.  3,  note) : — 1.  In  jure  cessiOy  the  owner  of  the 
servitude  denying  that  he  owns  it  (obsolete  in  time  of  Justinian). 
2.  Confusio  or  consolidatio ;  the  right  to  the  res  serviens  and  the  res 
dominans,  or  to  the  dominium  and  the  usufruct,  vesting  in  the  same 
person.  3.  The  termination  (a)  of  the  rights  under  which  the  servitude 
is  enjoyed  by  the  surrender  of  the  servitude  to  the  owner  of  the  res 
doviinans^  either  by  agreement  or  by  permitting  something  that 
destroyed  the  servitude ;  or  (b)  the  termination  of  the  duration  of  the 
servitude,  i.e.  the  period  for  which  it  has  been  fixed  by  the  creator. 

4.  Non-usage  ;  not  using  it  for  a  period  which,  previously  to  Justinian, 
was  two  years,  and,  after  Justinian's  legislation,  was  fixed  at  ten  or 
twenty,  according  as  the  parties  were  present  or  absent.  If  the  servi- 
tude was  a  prsedial  urban  one,  it  was  necessary  that,  to  free  the  res 
servvnis  by  usucapion  the  person  affected  by  the  servitude  should  do 
some    distinct    act    inconsistent    with    submission    to    the    servitued 


526  SUMMARY. 

(usucftpio  lihertatis).  (Tit.  4.  3,  note.)  In  usufructs,  if  the  usufruc- 
tuary did  not  use  the  thing  according  to  the  terms  of  the  usufruct, 
it  came  to  an  end.  (Tit.  4.  3,  note.)  Hahitatio  did  not  cease  by  non- 
usage.  (Tit.  5.  5,  note.)  5.  Perishing  of  the  thing  in  virtue  of  which, 
or  over  which,  the  servitude  was  exercised.  6.  In  the  case  of  usufruct 
and  use,  the  death  or  capitis  deininntio  (including,  before  Justinian, 
the  minima  capitis  deminuiio)  of  the  owner  of  the  servitude. 

Emphyteusis,  Superpicibs,  Pignub. — Before  returning  to  the  modes 
of  acquisition  of  particular  things,  we  have  to  notice  three  other  in- 
corporeal rights,  which  naturally  connect  themselves  with  personal 
servitudes  : — 1.  Jus  emphytevticrmum,  2.  Jus  superfidariam,  3.  Jus 
pignm-is,  (A  summary  of  the  law  relating  to  them  is  given  in  Tit.  5. 
6,  note.)* 

IV.  Usucapion. — The  Institutes,  as  we  have  said,  notice  five  modes 
of  acquiring  res  simjuloe,  three  being  modes  of  acquiring  jure  tiaturali, 
and  two  being  modes  of  acquiring  jwre  civili.  We  now  come  to  the  first 
of  these  two  latter,  viz.  usucapion,  or  the  process  by  which  possession 
ripens  into  ownership  by  lapse  of  time. 

It  is  only  civil  possession  that  is  capable  of  so  ripening.  Civil  is 
opposed  to  natural  possession.  If  a  man  has  physical  control  over  a 
thing,  detains  it,  as  the  jurists  say,  He  is  in  possession  of  it;  but,  to 
possess  it,  he  must  mean  to  hold  it  as  his  own.  If  he  not  only  is  in 
poBsessioii  of  it,  and  meanis  to  holds  it  as  his  own,  but  if  also  his 
possession  is  bona  fide  and  ex  justa  causa,  then  such  possession  is  civil 
possession,  the  possession  that  in  Roman  law  {cioilis)  gave  rise  to 
usucapio.  If  he  is  merely  in  possession,  or  if  he  has  also  the  animus 
possideivii,  but  his  possession  is  not  bmuiflde  and  ex  justa  causa,  then  his 
possession  in  either  case  is  only  natural,  and  does  not  give  rise  to 
usucapio.  The  civil  possessor  and  the  natural  possessor,  who  had  the 
animus  possidendi,  were  protected  in  their  possession  by  praetorian 
interdicts,  but  the  person  merely  in  possession  was  not.  (Tit.  6.  pr., 
note.) 

With  regard  to  usucnj^io,  we  have  to  ask  three  questions.  1.  What 
things  can  be  acquired  by  usucapio?  2.  What  is  meant  by  the 
terms  bona  fide  and  ex  justa  atusa,  as  applied  to  possession?  3.  What 
time  was  requisite  to  run  before  usucapio  ripened  the  possession  into 
ownership  ? 

I.  What  things  can  be  acquired  by  usucapio  f — At  the  outset  we  have 
to  notice  a  point  of  great  importance.  Lands  in  the  solum  provincidlr 
never  could  become  the  property  pf  an  individual.  The  possessor  could 
not,  therefore,  become  the  owner  of  such  land  by  usucapio.  But  after  a 
certiiin  length  of  possession  the  pnetor  protected  his  possession  by  allow- 
ing a  plea,  prcei<criptio^  of  long  possession  to  bo  eflfectual  in  an  action 
brought  against  him  for  the  recovery  of  the  possession  of  the  land  he 


*  Whore  a  summary  of  any  distinct  portion  of  law  is  given  in  the  hody  of  the 
work,  it  is  not  ropeatod  in  this  general  Summary. 
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held.  But  as  the  time  was  much  longer  that  was  required  to  run  for 
the  protection  in  this  way  than  the  time  required  for  usucapio,  the 
term  prcescnptiOf  or  jmssessio  longi  tempons,  was  used  to  describe,  with 
regard  to  the  solum  provina'ale,  the  equivalent  of  usucapio  with  regard 
to  moveables  and  solum  ItaHcum.  There  were  some  differences  in  their 
operation;  the  chief  of  which  were,  1,  Xhd^t  possessio  longi  temporis  did 
not  give  ownership ;  2,  that  usucapio  was  only  interrupted  by  a  judg- 
ment«  longi  temporis  possessio  by  a  litis  contestaiio;  and  3,  under  usu- 
caino  the  thing  was  acquired  subject  to  its  liabilities,  i.e.  servitudes  or 
mortgages ;  and  under  longi'  tenipons  possessio,  it  was  held  free  from 
them.  Yet  as  they  were  nearly  of  the  same  effect,  and  as  the  requisites 
of  possession  in  each  case  were  the  same,  they  are  generally  spoken  of 
together.  (Tit.  6.  pr.,  note.)  Under  Justinian's  legislation  (Tit.  6.  pr.) 
the  possessio  lougi  temporis  gave  the  dominium.  Moveables,  it  may  be 
added,  could,  in  all  parts  of  the  Koman  Empire,  be  acquired  by  v^u- 
capiOy  and  the  possessio  lougi  temporis  did  not  apply  to  them.  (Tit. 
6.  pr.,  note.)  We  may,  therefore,  break  the  first  question  into  two 
heads.  1.  What  moveables  could  bo  acquired  by  usucaino?  2. 
What  immoveables  could  be  acquired  by  usucapio  or  possessio  longi 
tejupoi'ts  ? 

(Jcnerally  speaking,  all  things  in  nostro  patnmouio  could  be  so  ac- 
quired, but  things  such  as  7'e^  sacrw,  or  a  free  man,  could  not.  Nor, 
as  a  general  rule,  could  things  incorporeal.  (1,  note.)  Things  stolen 
could  not  be  acquired,  and  a  fugitive  slave  was  reckoned  among  such 
things.  (1.)  The  thief,  of  course,  could  not  acquire  by  usucapio  what 
he  had  stolen ;  but  neither  could  an  innocent  holder,  and,  as  theft  in- 
chuled  every  handing  over  by  a  person  of  a  thing  he  knew  not  to  be 
his,  it  was  rare  that  moveables  could  be  acquired  by  usucapio  (3) ;  but 
it  might  ha])pen,  as  if  an  heir  bona  JUle  deals  with  a  thing  merely 
de[)osited  with  the  tcsUitor  as  if  it  had  belonged  to  the  testator  (4),  or 
a  usufructuary  so  deals  with  the  child  of  a  female  slave,  believing  b(ma 
Jiilc  that  it  is  his  property.  There  is  no  taint  of  theft,  and  the  thing, 
when  ulionated  by  the  heir  or  usufructuary,  may  be  acquired  by  usu- 
capio.  Theft  only  applied  to  moveables.  (7.)  As  to  immoveables, 
they  could  not  be  accjuired  by  ttsv^capio  or  longi  temporis  possessio,  if 
they  were  res  vi  pussessce,  forcibly  seized  on  (2) ;  but  if  the  possession 
was  originally  sine  vi,  but  still  mala  fide^  e.g.  if  a  person  took  posses- 
sion of  land  left  unguarded,  knowing  it  not  to  be  his,  and  then  alien- 
ated it  to  a  bona  fide  possessor,  this  possessor  could  gain  the  ownership 
by  usftcapiOy  and  therefore  usurajno  applied  much  more  frequently  to 
inmioveables  than  to  moveables.  (7.)  Btma  vacantia  (the  property 
of  a  person  dying  without  successors)  belonged  to  the  fi^cus,  and, 
before  being  reported  on  as  such,  could,  but  afterwards  could  not,  be 
acquired  by  usucnpio.  (9.)  Nor  could  things  belonging  to  pujnls  or 
minors  or  things  forming  ])art  of  a  dowry.  (10,  note.) 

2.    What   wf'rc  thr  r^yuisites   of  civil  possession  f     What   were   t/ir 
('(mflifinns possessimi  ii mat  fulfil  in  frrd^tr  for  usurxipio  to  operated 
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(1)  The  thing  possessed  must  not  have  any  vitium  in  it,  i.e.  must 
not  be  of  any  of  those  kinds  of  things  which  we  have  just  described  as 
incapable  of  being  acquired  by  vsucapio.  (10.) 

(2)  The  thing  must  be  possessed  ex  justa  causae  that  is,  must  have 
come  into  the  power  of  the  possessor  by  some  recognised  legal  mode  of 
acquisition,  such  as  sale  or  gift  (10,  note) ;  and,  if  there  had  been  a 
mistake  about  this,  and  the  causae  or  title,  was  not  just,  the  error, 
under  Justinian's  legislation,  prevented  usiicapto,  (11.) 

(3)  The  possession  must  be  boria  fide ;  the  possessor  must  not  know 
that  he  was  possessing  what  did  not  belong  to  him,  and,  although 
reasonable  ignorance  of  facts  could  be  permitted,  ignorance  of  leading 
principles  of  law  could  not.  In  the  case  of  a  sale  it  was  necessary  that 
the  bona  fides  should  exist  at  the  making  and  also  at  the  performance 
of  the  bargain.  The  general  rule  was  that  the  possession  must  be 
bona  fide  at  its  commencement.  Subsequent  discovery  of  the  real  facts 
did  not  stop  the  process  of  usucapio.  (10,  note.)  This  was  equally 
true,  if  it  was  not  the  same  person,  but  two  persons  that  possessed, 
one  taking  from  the  other,  the  thing  during  the  time  requisite  for 
usucapio.  If,  at  its  commencement,  the  possession  of  the  testator  was 
bona  fide,  that  of  the  heir  was  available  for  usucapio ^  although  the  heir 
knew  that  the  testator  had  been  mistaken.  (12.)  The  times  during 
which  two  persons  held  the  thing,  the  one  from  the  other,  as  in  the 
case  of  a  seller  and  a  buyer,  counted  together  for  the  purposes  of  usur 
tapio.  (13.) 

UsuRPATio. — The  interruption  of  usucapion  the  breaking  the  use, 
was  termed  usurpatio,  as  if  the  possessor  lost  possession  or  fell  into  the 
power  of  the  enemy,  or  an  action  was  brought  to  contest  the  right,  the 
use  being,  under  Justinian,  broken  from  the  time  of  the  first  moving  of 
the  controversy  {moia  controversia),  instead  of  from  the  litis  contesfaiio, 
which  had  no  longer  the  important  place  it  had  imder  the  formulary 
system.  (13,  note.) 

In  three  exceptional  cases  the  mala  fide  possessor  might  acquire  by 
nsucapio : — 1,  under  the  old  law  (altered  by  Hadrian),  if  the  thing  pos- 
sessed was  an  inheritance,  or  part  of  one,  the  mala  fide  possessor  could 
in  a  year  acquire  the  thing,  whether  moveable  or  immoveable ;  2,  so 
could  the  original  owner  of  a  thing  given  over  in  trust  as  against  the 
fiduciary ;  and  3,  the  original  owner  of  a  thing  sold  by  the  State  for 
non-payment  of  a  mortgage  debt  could  again  acquire  it,  as  against  the 
prcediator,  or  purchaser  from  the  State,  but  in  this  case  two  years' 
possession  was  necessary  for  immoveables.  (10,  note.) 

3.  What  time  was  required  for  the  possession  to  run  on  in  order 
that  usucapio  might  take  effect  f 

By  the  Twelve  Tables  it  was  provided  that  usucapvj  should  be  com- 
pleted in  two  years  in  the  case  of  immoveables,  and  in  one  year  in  the 
case  of  moveables.  (Tit.  6.  pr.) 

The  longi  temporis  possessio,  introduced  by  the  prajtors  chiefly  for 
the  protection  of  possessors  of  provincial  lands,  lequiicd  ten  years  if 
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the  parties  were  domiciled  in  the  same  province,  int^r  prcesenUs  ;  and 
twenty  years  if  they  were  not,  inter  absentes.  (Tit.  6.  pr.,  note.) 

Justinian  changed  the  system  generally.  He  lengthened  the  time 
for  the  acquisition  of  moveables  from  one  year  to  three  years,  and  gave 
the  name  of  iisricapio  to  the  acquisition  of  moveables  by  possession 
during  three  years.  He  made  the  lonfjfi  temporis  possMsio  apply  to 
lands  everywhere  (abolishing  the  distinction  between  solum  Italicum 
and  solum  provinciale)^  and  he  made  the  longi  temporis  possessio  give 
the  ownership  and  not  merely  bar  actions.  (Tit.  6.  pr.,  note.) 

PossEasio  LONGissiMi  TEMPORIS. — There  was  also  possessio  longis- 
simi  tempw'isy  which  possession,  lasting  in  the  case  of  ecclesiastical 
property  and  mortgaged  property  in  possession  of  the  debtor  for  forty 
years,  and  in  other  cases  for  thirty  years,  enabled  the  possessor  to 
repel  all  actions,  whatever  the  defect  in  the  possession  might  be.  (13, 
note.) 

Possession  for  five  years  of  things  purchased  from  the  fiscus  gave, 
under  an  edict  of  Marcus  Aurelius,  complete  ownership  to  the  pur- 
chasers, whatever  might  be  the  defects  of  the  possession,  as  if,  for 
example,  there  were  rights  of  an  owner  or  mortgagee  which  the  fiscus 
ought  to  have  respected.  Those  damnified  by  the  action  of  the  fiascos 
were  during  four  years  at  liberty,  under  a  constitution  of  Zeno,  to  seek 
compensation  from  the  fiscus,  while  the  purchasers  had  under  this 
constitution  an  incontestable  title  at  once.  (14.) 

V.  Gift. — The  second  mode  of  acquisition  jure  civili  noticed  in  the 
Institutes  is  gift,  but,  unless  on  account  of  the  ceremonies  accompany- 
ing gifts  under  Justinian's  legislation,  it  is  not  properly  a  mode  of 
acquisition  separate  from  tradition.  It  is  a  delivery  of  a  thing  from  a 
particular  motive.  (Tit.  7.  pr.)  The  subject  of  gifts  is  treated  of 
under  three  heads :  gifts  m>ortis  causa,  gifts  inter  vivos,  and  gifts  propter 
nuptiiis. 

i.  Dduitiones  mortis  causa* — Gifts  on  account  of  death  (donationes 
Tnortis  ca^csa)  were  gifts  made  in  contemplation  of  death,  revocable 
before  the  death  of  the  donor,  and  failing  if  the  donee  died  first.  They 
might  bo  made  in  either  of  two  ways.  The  donor  might  hand  over 
the  thing  to  the  donee,  but  the  gift  was  not  to  be  completed  until  the 
donor  was  deivd ;  or  the  donor  might  hand  over  the  thing,  giving  it 
there  and  then,  but  bargaining  that  it  was  to  be  restored  to  him  if  he 
(li'vl  not  die  on  the  occasion  contemplated.  In  either  case,  although  he 
ha^l  certainly  in  the  second  case  lost  the  dominium,  the  donor  was 
allowed  to  get  back  the  thing  by  a  real  action.  (Tit.  7.  1,  note.) 

Justinian  required  that  a  donatio  mortis  causa  should  be  made  in 
the  presence  of  five  witnesses.  (1,  note.) 

Donationes  mortis  causa  very  closely  resembled  legacies.  They 
were  subjected  to  the  deduction  of  the  Falcidian  fourth,  and  were  not 
valid  if  the  giver  was  insolvent :  but  they  differed  from  legacies  in  the 
following  particulars.  1.  They  took  effect  on  the  death  of  the  donor 
without  its  being  necessaiy  that  the  heir  should  enter.     2.  The  same 
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person  who  could  take  or  could  not  take  the  one,  could  or  could  not 
take  the  other;  but  capacity  was  regiirded,  in  the  case  of  donation's 
mortis  causa,  at  the  time  of  the  death  only,  not,  as  in  the  case  of 
legacies,  also  at  the  time  of  the  disposition.  3.  A  JUius/amilias  could,  with 
his  father's  permission,  make  donationes  mortis  causa,  but  could  not  give 
legacies  of  other  things  than  his  pecvlitim  castrense.  4.  A  peregrinus  could 
make  dofnatumss  mortis  causa,  but  could  not  give  legacies.  (1,  note.) 

ii.  Gifts  inter  vivos  require  tradition,  but  if  the  intentions  of  the 
donor  have  been  manifested  he  is  bound  to  deliver.  A  mere  agreement 
to  give  was  not  originally  binding,  but  Constantine  enacted  that  such 
an  agreement  should  be  binding  if  in  writing,  and  Justinian  made  the 
agreement  binding  in  every  case.  Some  donations  looked  on  with 
peculiar  favour,  such  as  gifts  to  or  from  the  emperor,  wore  valid,  with- 
out anything  more  than  the  intention  to  give  being  manifested ;  but 
other  gifts^  if  exceeding  200  solidi  previously  to  Justinian,  and  500 
Bolidi  under  his  legislation,  needed  to  be  registered  by  public  deeds.  Gifts 
requiring  to  be  registered  were,  however,  valid  up  to  the  limit  below 
which  registration  was  not  necessary.  Gifts,  as  a  rule,  were  not  re- 
vocable ;  but  Justinian  made  them  revocable  in  case  of  the  ingratitude 
of  the  donee.  (2.) 

iii.  Gifts  propter  nuptias. — Gifts  between  husband  and  wife  were 
prohibited  by  law.  But  as  an  equivalent  to  the  dos  contributed  by  the 
wife,  the  husband  frequently  made  a  gift  before  marriage,  donatio  ante 
nuptias,  which  was  the  inalienable  property  of  the  wife  managed  by 
the  husband ;  and  this  donation  might,  like  the  dosy  be  increased  after 
marriage.  Justinian  enacted  that  such  gifts,  like  dotes,  might  be  not 
only  increased,  but  made  after  marriage,  and  should  receive  the  more 
appropriate  name  of  donationes  propter,  instead  of  ante,  nuptias.  The 
wife,  if  survivor,  received  a  portion  of  the  donatio,  equal  in  quantity 
before  Justinian,  and  in  value  under  Justinian,  to  that  which  the 
husband,  if  survivor,  would  have  received  out  of  the  dos.     (3,  note.) 

Justinian,  in  closing  the  subject  of  the  mode  of  acquiring  particular 
things  by  the  civil  law,  notices  that  there  had  been  at  one  time  a  mode 
of  acquiring  per  jus  accrescendi,  which  took  effect  when  one  joint  ow^ner 
of  a  slave  enfranchised  him  in  such  a  way  that,  if  the  enfranchisement 
had  been  effectual,  the  slave  would  have  become  a  citizen  ;  the  share 
of  the  enfranchising  owner  passed  by  accrual  to  the  other  owner,  and 
this  other  owner  became  the  sole  owner  of  the  slave.  Justinian  did 
away  with  this  by  enacting  that  in  such  a  case  the  slave  should  be  free, 
and  the  other  part-owner  should  receive  a  pecuniary  compensation  from 
the  enfranchising  part-owner.  (4.) 

Before  passing  to  consider  the  modes  of  acquiring  groups  of  things, 
the  Institutes  deal  with  two  subsidiary  subjects,  viz.  1,  Separation  from 
ownership  of  the  power  of  alienation,  and  2,  Acquisition  through  others. 

i.  Separation  from  Ownership  of  the  Power  of  Alienation. 

1.  A  person  who  is  oumer  cannot  always  alienate.  Two  instances 
are  giveu.     (a)  A  husband  cannot  alienate  immoveables  forming  part  of 
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the  dos  of  his  wife,  although  the  ownership  is  in  him.  The  lex  Julia  pre- 
vented a  husband  selling  such  imiuovcables,  when  in  Italico  solo,  with- 
out his  wife's  consent,  or  mortgaging  them  with  her  consent.  Justinian 
enacted  that  immoveables,  forming  part  of  the  dos,  wherever  situated, 
could  not  be  sold  or  mortgaged  by  the  husband,  even  with  the  consent 
of  the  wife.  (Tit  8.  pr.) 

{b)  A  pdpil  cannot,  without  the  authorisation  of  the  tutor,  alienate. 

The  pupil  could  not  transfer  the  property  in  anything  belonging  to 
him,  but  he  could  acquire  the  property  in  anything  transferred  to  him. 
Three  illustrations  of  this  doctrine  are  given. 

(a)  A  pupil  unauthorised  could  not  enter  into  the  contract  of  mu- 
tuum^  i.e.  could  not  lend  a  thing  so  that  the  thing  lent  became  the 
property  of  the  person  to  whom  it  was  lent,  he  in  his  turn  having  to 
give  as  much  back.  If  the  pupil  made  such  a  contract,  he  could  by 
a  real  action  get  the  thing  back,  if  not  consumed ;  if  constimed  bona 
fide  he  could  recover  the  value  of  it  by  a  condictio ;  if  consumed 
viala  fi^e,  he  could  get  not  only  the  value,  but  damages  by  an  actio  ad 
exhibendum. 

(b)  If  the  pupil  unauthorised  paid  a  debt,  he  could  not  make  the 
money  paid  belong  to  the  creditor.  It  was  still  his,  and  if  not  spent 
might  be  got  back  by  a  real  action  from  the  creditor ;  if  spent  bona  fide, 
the  debt  due  by  the  pupil  was  considered  as  liquidated  ;  if  spent  nuda 
fide,  the  pupil  would  have  an  oc^to  ad  exhxbefndwm.. 

(c)  If  a  debtor  made  a  payment  to  a  pupil  without  the  tutor  autho- 
rising the  payment,  the  money  paid  became  the  property  of  the  pupil, 
and  the  debt  still  remained  unextinguished.  If  the  pupil  sued  for  the 
sum  owing,  the  debtor  could  only  repel  the  action  to  the  extent  to 
which  the  pupil  then  had  the  money  in  hand,  and  if  the  pupil  had 
spent  it  all,  the  debtor  had  to  pay  over  again.  Even  if  the  tutor 
authorised  the  payment,  the  debtor  was  not  quite  safe,  for  the  tutor 
might  not  hand  over  to  the  pupil  the  money  paid ;  and  then  the  pra)tor 
might  give  a  restitutio  in  integrum^  placing  the  pupil  in  the  position 
in  which  he  would  have  been  if  the  debt  had  not  been  paid,  and  so  tlie 
creditor  might  have  to  pay  over  again.  To  obviate  this  risk,  Justinian 
enacted  that  if  the  debtor  paid  under  the  authority  of  a  judicial  order, 
which  was  to  be  given  gratis,  he  was  to  be  absolutely  secure,  and  under 
no  circumstances  could  he  have  to  pay  again.  (Tit.  8.  2.) 

2.  A  'person  not  owner  can  sometimes  alienate.  The  instance  given 
is  that  of  a  creditor  who  has  a  power  (of  which  he  cannot  be  deprived 
even  by  agreement)  of  selling  the  thing  pledged  or  mortgaged  (pignns^ 
hypotheca).  Justinian  enacted,  that  unless  the  parties  otherwise 
agreed,  the  sale  should  take  place  two  years  after  notice  to  pay ;  and 
in  two  years  more,  if  no  purchaser  could  be  found,  the  creditor  should 
be  considered  the  owner.  (Tit  8.  1,  note.) 

ii.  Acquisition  through  othbrs. — We  may  acquire  through,  1, 
filiifamiliamm ;  2,  slaves  belonging  to  us,  and,  to  a  certain  extent^ 
slaves  of  whom  we  have  the  usufruct ;  3,  procurators. 
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1.  Acquisition  through  JUiifamiliarum, — The  old  rule  of  law  was 
that  everything  ac(|uire(l  by  a  filiusfamilyis  was  acquired  for  and 
belonged  to  the  paterfamilias.  The  son  might  have  a  peculium  or 
property  under  his  control,  which,  so  far  as  third  persons  went,  who 
could  sue  and  recover  to  the  extent  of  the  peculium^  was  like  the  son's 
property ;  but  the  father  remained  the  legal  owner  of  it,  and  it  was 
only  under  the  son's  control  because  t>he  father  permitted  this.  The 
first  change  was  the  introduction  of  the  pbculium  castrensb,  dating 
from  the  beginning  of  the  empire,  consisting  of  everything  given  to  a 
son  on  setting  out  for  militiiry  service,  or  acquired  while  that  service 
lasted.  This  peculium  was  the  son's;  he  could  dispose  of  it  as  he 
pleased  in  his  lifetime  or  by  testament,  but  if  he  did  not  dispose  of  it 
by  testament,  then  his  father  took  it  not  as  the  heir  of  the  son,  but  as 
the  claimant  of  a  peculiv/m.  Justinian,  however,  allowed  the  children 
or  brother  of  the  filius/am>ilias  to  take  the  peculium  before  the  father. 
The  next  change  was  the  introduction  by  Constantine,  or  perhaps 
previously,  of  the  peculium  quasi-castrbnsb,  i.e.  property  acquired 
by  the  son  in  personal  attendance  on  the  emperor ;  and  this  peculium 
too  could,  under  Justinian,  be,  like  the  castrense,  given  by  testament. 
(Tit.  9.  1,  note.) 

Lastly,  Constantine  introduced  the  peculium  adventitium,  which, 
having  been  previously  confined  to  property  coming  from  a  mother  or 
maternal  ancestor,  or  husband  or  wife,  was  made  by  Justinian  to 
include  all  property  coming  to  the  fiUvs/amiHas^  except  the  peculium 
jyi'ofectiiiv/m,  i.e.  the  property  coming  to  him  from  the  father  himself. 
Of  this  peculiv/m  adventitium  the  son  had  the  ownership,  the  father 
the  usufruct.  (Tit  9.  1.)  From  the  peculium  falling  under  the  three 
above  heads  as  not  belonging  to  the  father,  a  third  used  to  be  deducted 
by  the  father  when  he  emancipated  the  son.  Justinian  gave  the  father 
the  usufruct  of  half,  instead  of  the  ownerahip  of  a  third,  of  such 
peculium,  in  case  of  emancipation.  (2.) 

2.  Arquiififion  through  slaves. — (a)  The  slave  stipulates  for  the 
master's  benefit,  but  cannot  make  his  master's  position  worse.  The 
slave  enters  on  an  inheritance  only  if  the  master  directs  him,  for  the 
inheritance  may  be  such  as  to  cause  loss.  The  slave  takes  a  legacy 
for  the  benefit  of  the  master  whose  slave  he  was  at  the  date  of  the 
decease  of  the  testator.  The  slave  possesses  for  the  master,  who  must 
have  knowledge  of  the  possession  and  supply  the  animus^  the  slave 
only  being  capable  of  physical  detention — except  when  the  slave 
possessed  a  thing  as  part  of  his  peculivmi ;  for  the  master,  in  allowing 
him  to  create  this  peculiv/m  (which  always  belonged  to  the  master), 
has  exercised  the  animus  necessary  for  possession.  And  what  is  here 
said  of  the  slave  may,  with  the  necessary  exceptions  as  to  the  peculia 
castrensia,  qvasi-caHrensiay  and  adventitial  be  said  of  the  fllius- 
familiasy  who  equally  stipulated  for  his  father  s  benefit,  could  not  make 
his  father's  position  worse,  took  inheritances  only  under  his  father's 
direction,   received    legacies   for    his  father's    benefit,   and    possessed 
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physically  for  his  father,  but  needed  his  father's  animus  pomdendi. 
(3,  note.) 

{b)  Through  slaves  of  whom  any  one  has  the  usufruct,  he  acquires 
whatever  they  acquire  (including  possession  as  well  as  ownership)  by 
means  of  anything  belonging  to  the  usufructuary  or  by  their  own 
labour.  Everything  else  which  they  acquire,  as  for  example  an  in- 
heritance or  a  legacy,  is  acquired  for  their  owner.  The  same  may  be 
said  of  a  slave  possessed  bona  fide^  but  who  is  really  not  the  slave  of 
the  possessor,  either  as  being  free  or  belonging  to  another.  If  the 
slave  possessed  bona  fide  becomes  in  time  the  property  of  the  possessor 
by  usucapio  (which  cannot  happen  in  case  of  a  slave  of  whom  there 
is  a  usufruct),  he  acquires  thenceforth  everything  for  the  owner  by 
utucapio.  (4.) 

3.  Acquisition  through  procurators. — On  the  other  hand,  a  man 
could  not  accjuire  by  means  of  free  persons  not  in  his  power  or  pos- 
sessed by  him  bona  fide,  nor  by  slaves  belonging  to  another,  of  whom 
he  hiul  neither  the  usufruct  nor  the  bona  fide  possession.  He  could 
ac^iuire  nothinpf  *  per  extraneam  personam,*  except  that  a  procurator 
could  acquire  possession  for  his  principal,  even  when  his  principal  did 
not  know  of  the  acquisition,  and  then  if  the  thing  possessed  was  handed 
over  by  the  owner,  the  ownership  was  acquired  by  the  principal  in  any 
case,  but  if  it  was  not  handed  over,  then  the  usucajno  began  to  run  on 
behalf  of  the  principal  only  from  the  time  when  he  knew  of  and  adopted 
the  possession.  (5.) 

Testaments. 

We  now  come  to  the  first  mode  of  acquiring  tmiversitates  rerum, 
viz.  by  testament,  and  this  subject  occupies  the  rest  of  the  Second  Book. 

We  have  to  consider  (1)  the  legal  position  of  the  maker  of  the 
test^iTncnt :  (a)  how  he  must  make  it,  which  will  vary  according  as  he 
is  or  is  not  a  soldier ;  (6)  who  are  legally  incapable  of  making  wills ; 
(c)  the  duties  and  powers  of  the  testator  as  to  the  disinherison,  insti- 
tution, and  substitution  of  heirs ;  (d)  the  causes  that  make  a  testament 
invalid ;  and  (2)  the  legal  position  of  those  who  take  under  a  testament y 
that  is,  of  (a)  heirs,  (6)  legatees,  and  (c)  those  who  receive  or  benefit 
by  a  trust. 

I.  Legal  Position  op  the  Maker  of  the  Testament. 

1.  Form  of  the  Testament. — In  the  earliest  period  of  Roman 
law,  a  testament  might  be  made  (a)  in  the  calata  comitia,  called  twice 
a  year  for  this  purpose,  where  the  gentes  watched  over  the  transfer  of 
the  hereditaSy  or  (6)  in  procinctUy  in  time  of  war,  when  an  army  was 
setting  out  to  fight.  Then  a  new  form  of  will  Was  introduced  in  the 
shape  of  a  fictitious  sale,  by  which  originally  the  heir  figuring  as  the 
familia;  emptor  bought  the  inheritance  from  the  testator  in  the  presence 
of  the  holder  of  the  scales  and  Ciwe  witnesses.  Afterwards  the  familiw 
emptor  became  merely  an  outsider,  going  through  the  ceremony  for  the 
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benefit  of  the  heir,  whose  name  was  concealed  during  the  lifetime 
of  the  testator.  (Tit  10.  1.) 

Then  came  the  praetorian  testament.  The  form  of  sale  was  no 
longer  required.  The  libripevis  and  the  famUuB  emptor  became  two 
additional  witnesses,  making  seven  in  all,  but  the  seven  witnesses  had 
to  go  through  a  new  formality.  They  had  to  seal  the  testament  with 
their  seals.  (2.) 

Lastly  came  the  imperial  form  of  will  introduced  in  the  fifth  century 
by  Theodosius  the  Second.  Here  a  new  precaution  was  introduced : 
the  seven  witnesses  had  not  only  to  seal,  but  to  subscribe  the  testament, 
and  so  had  the  testator,  or,  if  he  could  not  write,  an  eighth  witness  had 
to  subscribe  for  him.  This  testament  was  said  to  be  trtpartttum,  that 
is,  taking  its  origin  from  three  sources.  The  necessity  for  the  testa- 
ment being  made  at  one  single  time,  and  the  necessity  of  the  presence 
of  seven  witnesses,  came  from  the  old  civil  law;  the  sealing  of  the 
testament  by  the  witnesses  came  from  praetorian  law;  the  subscrip- 
tion of  the  witnesses  and  the  testator  c^me  from  imperial  law.  (3.) 
Justinian  added,  and  subsequently  abolished,  another  requirement,  that 
the  name  of  the  heir  should  be  in  the  handwriting  of  the  testator  or  of 
one  of  the  witnesses.  (4.) 

It  made  no  difference  what  seal  the  witnesses  used,  and  before  the 
time  of  Theodosius  and  Valentiniau  they  used,  and  after  that  time  they 
were  obliged,  to  write  by  the  side  of  the  mark  of  their  seal  their  names 
and  the  name  of  the  testator.  (5,  and  2,  note.) 

Any  one,  as  a  general  rule,  could  be  a  witness  with  whom  the 
testator  had  testamenti  facttOy  i.e.  to  whom  he  could  leave  his  inherit- 
ance. But  there  were  exceptions  :  such  as  women,  children  below  the 
age  of  puberty,  slaves,  the  mad,  the  deaf,  the  dumb,  and  persons  icon- 
sidered  as  intestabtlea  on  account  of  having  committed  certain  offences, 
such  as  writing  libels  or  denying  their  signature  to  a  former  testament 
which  they  had  witnessed.  (6.)  A  testament  would,  however,  ,be  valid, 
although  witnessed  by  a  slave,  if,  at  the  time  of  witnessing  it,  he  was 
reputed  to  be  free.  (7.)  Members  of  the  same  family  might  be  witnesses 
of  the  same  testamelit  (8) ;  but  the  filitufamUias  could  not  be  a 
witness  of  the  father's  testament,  nor  could  the  father  be  a  witness 
of  the  son's  testament  affecting  his  peculivm  castrense,  (9.)  Neither 
the  heir  nor  any  one  in  the  same  family  with  him  could  be  a  witness — 
but  legatees  and  fdcicom/missarii,  and  those  connected  with  them, 
might  (10,  11.) 

The  testament  might  be  written  on  any  material,  wax,  parchment, 
&c  (12) ;  and  any  number  of  copies  of  a  testament  might  be  made. 
(13.)  A  testament  need  not  be  made  in  writing  at  all.  It  might  be 
merely  nuncupative,  that  is,  the  testator  might  orally  declare  his  wishes 
in  the  presence  of  seven  witnesses.  (14.) 

MiliUiry  Testaments, — Special  jirivileges,  however,  as  to  making 
testaments  were  accorded  to  soldiers  by  Julius  Caesar,  and  confirmed  by 
other  emperors.     A  soldier,  while  serving  in  a  campaign,  was  not  re- 
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quired  to  observe  the  formalities  incumbent  on  civilians;  and  this 
applied  to  a  soldier  JUitufamiltas  making  a  testament  as  to  his  pecu- 
Hum  castrense.  But  if  he  was  not  in  a  campaign,  the  JUtus/amilicu 
had  to  observe  the  usual  formalities.  Under  Justinian  it  was  un- 
doubtedly necessary  that  the  soldier's  testament  should  be  made  during 
a  campaign,  but  whether  this  had  previously  been  the  law  is  doubtful. 
(Tit.  11.  pr.) 

The  following  were  the  chief  privileges  of  soldiers  with  regard  to 
military  testaments  :  (a)  All  that  was  necessary  for  the  validity  of  a  sol- 
dier*s  testament  was  that  he  should  have  meant  in  some  way  to  express 
his  testamentary  intentions;  if  orally,  in  the  presence  of  a  witness. 
(b)  Any  words  would  suffice  to  institute  his  heir.  (Tit.  11.  1.)  (c)  The 
soldier  might  die  partly  testate  and  partly  intestate.  (6,  note.)  (d)  He 
need  not  disinherit  his  children  by  name.  (Tit  13.  6.)  (e)  His  testa- 
ment would  not  be  rendered  invalid  by  those  causes  which  would  render 
invalid  the  testament  of  a  civilian  (jnigamu),  and  his  testament,  how- 
ever informally  made,  would  suffice  for  revocation  of  a  previous  testa- 
ment. (Tit  17.  2,  note.)  (/)  He  could  institute  as  heirs  persons 
generally  incapacitated,  such  as  deportati  and  peregrini,  (Tit  11.  6, 
note.)  {g)  He  could  give  more  than  three- fourths  of  his  property  in 
legacies.  (Tit.  22.  3,  note.)  (A)  He  could  dispose  of  the  inheritance  by 
codicils.  (Tit.  11.  6,  note.)  (t)  He  might  make  a  testament  although 
deaf  or  dumb.  (2.)  (J)  A  testament  made  irregularly  before  he  acquired 
the  power  of  making  a  military  testament  became  valid  as  the  expression 
of  his  wishes  after  he  had  acquired  that  power.  (4.)  (k)  Nor  did  a 
minima  capitis  deminutio  affect  the  validity  of  a  military  testament,  nor 
the  two  greater  kinds,  if  inflicted  for  merely  military  offences.  (5,  note.) 
(/)  The  rule  treating  institutions  ex  certo  tempore  or  ad  cerium  tempus 
as  a  superfluity  did  not  extend  to  military  testaments.  (Tit.  14.  9.) 
(m)  Soldiers  could  make  a  testament  for  their  children  without  having 
made  their  own,  and  could  substitute  to  emancipated  children  and  to 
strangers.  (Tit.  16.  9,  note.) 

The  testament  of  a  soldier  made  without  the  forms  required  from 
civilians  remained  in  force  for  a  year  after  his  discharge  {post  mis- 
sionem)  ;  and  if  he  inserted  a  condition  that  could  not  be  fulfilled  within 
a  year,  yet  his  testament  was  valid,  supposing  he  died  while  he  could 
make  a  military  testament  After  a  year  from  his  discharge  had 
elapsed,  he  was  obliged,  to  die  testate,  to  make  a  testament  with  the 
ordinary  forms.  (Tit  11.  3.) 

2.  Pbrsons  incapable  op  Testation. — All  persons,  however,  could 
not  make  testaments.  This  power  was  confined  to  Roman  citizens  aui 
juris.  The  filiusfamilias  could,  however,  dispose  by  testament  of  his 
peculium  castrense,  and  this  privilege  was  first  in  some,  and  then  in 
all,  cases  extended  to  the  peculiu/m  quasi-castrense  (Tit  12.  pr. ;  Tit. 
11.  6);  the  father  taking  these /)«cu/ta,  however,  by  th»  pat/ria  potestas, 
if  the  son  died  intestate  leaving  no  child  or  brother.  (Tit  12.  pr.) 
Children  under  age,  mad  persons,  except  in  lucid  intervals  (1);  inter- 
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dieted  prodigals  (2);  deaf  and  dumb  and  blind  people,  except  under 
special  precautions  provided  by  the  emperors  (3,  4),  could  not  make 
testaments. 

Captivity. — A  testament  made  by  a  man  during  captivity  was  in- 
valid, but  a  testament  made  before  he  became  captive  was  valid,  by  the 
fus  postliminiiy  if  he  returned ;  or  if  he  died,  by  a  deduction  from  the 
terms  of  the  lex  Cornelia,  punishing  the  forgery  of  the  testament  of  a 
person  dying  in  captivity.  It  was  argued  that  a  testament  made  by  a 
person  who  subsequently  died  in  captivity  must  be  valid,  or  the  law 
would  not  punish  a  forgery  of  such  a  testament.  (5,  note.) 

3.  We  now  come  to  the  rules  as  to  the  (a)  disinherison,  (b)  institu- 
tion, and  (c)  substitution  of  heirs. 

(a)  Disinherison. — The  sui  heredes  of  the  testator,  i.e.  those 
persons  who  were  made  suijwins  by  his  death,  had  such  an  interest  in 
the  inheritance  that  if  he  wished  to  exclude  them  he  must  do  so  ex- 
pressly. He  had  to  exclude  his  sons  by  name,  and  if  he  did  not,  the 
testament  was  wholly  invalid.  Other  sui  heredes^  such  as  daughters, 
he  might  exclude  by  the  general  term  ceteri  exheredes  sunto  ;  but  if  he 
did  not  do  this,  then  the  testament  was  not  invalid,  but  these  excluded 
9u%  heredes  took  by  a  kind  of  accrual  their  proper  share,  if  the  instituted 
heirs  were  sui  heredes,  and  half  -the  inheritance  if  the  instituted  heirs 
were  strangers.  (Tit.  13.  pr.,  note.) 

The  birth  of  a  new  suns  heres  after  the  testament  had  been  made 
introduced  a  new  participator  in  the  inheritance,  and  unless  this  person 
was  expressly  disinherited  by  anticipation,  the  testament  was  made  in- 
valid. The  term  posthumous  was  in  strictness  applied  to  any  person 
bom  after  the  death  of  the  testator.  In  the  theory  of  law,  postumi  were 
incertoe  personce,  and  could  not  be  instituted  or  disinherited ;  but  the 
civil  law  permitted  the  institution  of  postumi  sui  heredes,  bom  after  the 
death  of  the  testator  (1,  note) ;  and  the  lex  Junia  Velleia  permitted  the 
institution  of  postvani  sui  heredes,  conceived  before  and  bom  after  the 
date  of  the  testament,  but  bom  before  the  testator's  death  {postumi  Vet- 
leiani).  (2,  note.)  And  postwmi  who  could  be  instituted  must  be  dis- 
inherited. The  jurist  Gallus  Aquilius  invented  a  form  of  institution 
by  which  the  case  was  met  of  a  son  dying  in  the  testator's  lifetime,  and 
then  the  testator  dying,  and  then  there  being  a  posthumous  son  of  the 
son,  who  would  be  a  tuus  heres  of  the  testator.  (1,  note.) 

There  was  also  another  way  in  which  new  sui  heredes  might  come 
into  existence  after  the  date  of  the  testament.  A  son  might  die  in  the 
lifetime  of  the  testator,  and  then  the  children  of  that  son  would  pass 
into  the  rank  of  sui  heredes.  The  lex  Jwnia  Velleia,  by  a  further  pro- 
vision, permitted  the  disinherison  of  all  such  children,  who  were  said  to 
be  postumorwn  loco  {postumi  quasi  Velleiani).  (2,  note.) 

The  disinherison  of  postunii  had  to  be  made  nominatim  :  Quicumque 
mihi  Jilius  genitus  fuerit  exheres  esto,  (1.)  Postumce  might  be  disin- 
herited by  the  general  ceteri  clause.  It  was,  however,  necessary  that 
the  postumoB,  if  disinherited  by  the  general  clause,  should  have  some- 
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thing  left  them,  to  show  they  were  not  passed  over  through  forget- 
fulness.  (1.)  Other  persons,  who  came  into  the  family  after  the  date 
of  the  testament,  such  as  children  subsequently  adopted,  and  children 
both  conceived  and  born  after  the  date  of  the  testament,  in  the  lifetime 
of  the  testator,  necessarily  invalidated  the  testament.  (2,  note.) 

So  far  we  have  been  considering  the  provisions  of  the  civil  law.  The 
pra)tor  also  came  to  the  aid  of  those  who  were  not,  in  his  opinion,  pro- 
perly disinherited,  by  giving  them  bonorum  poasessio  contra  tcUmku.  (3.) 

If  a  daughter  or  a  grandchild  was  omitted,  tlie  pnetor  permitted  the 
testament  to  be  set  altogether  aside,  but  the  Emperor  Antoninus  made 
a  distinction,  and  allowed  the  daughter  to  have  only  what  she  would 
take  by  the^'i^  accrescendi,  that  is,  her  share^  which,  if  the  instituted 
heir  was  a  stranger,  would  be  one-half,  whereas  the  grandson,  if  omitted, 
could  get  the  testament  set  aside,  and  would  take  all  the  inheritance, 
as  against  an  instituted  stranger.  (3,  note.) 

Under  the  praetorian  law  grandsons  as  well  as  sons  must  be  disin- 
herited nonUnatim,  (3,  note.)  Perhaps  also  the  prsotor  did  not  permit 
the  testament  to  be  set  aside  because  a  son  had  not  been  properly  dis- 
inherited who  died  in  the  lifetime  of  the  testator,  although  the  law  is 
laid  down  by  Justinian  positively  to  this  effect,  that  the  testament  was 
ipso  facto  invalid  in  such  a  case.  (Tit.  13.  pr.  and  3,  note.) 

The  pnetor  required  all  sons  and  grandsons  to  be  disinherited,  whe- 
ther they  were  or  were  not  in  the  power  of  the  testator,  provided  they 
were  not  in  another  family.  This  included  those  emancipated  (3),  and 
those  given  in  adoption  and  subsequently  emancipated  by  the  adoptive 
father.  (4.)  The  emancipated  son^  however,  had  to  bring  into  account 
the  property  he  had  acquired  since  emancipation,  if  the  effect  of  his 
getting  the  testament  set  aside  was  injurious  to  a  properly  instituted 
suits  heres.  (3,  note.) 

Justinian  made  some  further  changes.  1.  He  required  the  child 
and  the  grandchild,  male  or  female,  whom  it  was  necessary  to  disin- 
herit at  all,  to  be  disinherited  iwmiTiatim,  (5.)  2.  In  case  this  was  not 
done,  the  testament  was  absolutely  invalid.  There  was  no  longer  any 
jiis  accrescendi  for  daughters  and  grandchildren.  (5.)  3.  The  testator 
was  obliged  to  disinherit  nomtnattm  his  child  given  in  adoption  to  any 
one  but  an  ascendant.  (5,  note.) 

Soldiers  in  expeditione  were  not  obliged  to  disinherit  expressly  any 
one.  (6.)  Mothers  and  maternal  ancestors,  also,  were  not  obliged  to 
disinherit  expressly  those  who  would  have  taken  their  inheritance  a6 
inUstato.  Their  silence  was  sufficient;  but  then  these  persons,  if  un- 
justly passed  over,  might  present  a  qiterela  inofflcion  testamentif  just 
as  those  might  who,  although  disinherited  in  due  form,  complained  that 
their  disinherison  was  unjust.  (7.) 

(b)  iNSTiruTiON. — The  institution  of  the  heir  was  the  basis  of  the 
whole  testament.  In  the  old  law  some  such  formal  phrase  as  THiitu 
heixs  esto  was  considered  necessary ;  but,  under  the  empire,  any  form 
of  institution  would  suffice.  (Tit.  14.  pr.,  note.) 
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Who  could  be  instituted, — Those  only  could  be  instituted  heirs  v^ho 
had  the  testamenti  /actio  with  the  testator,  who  had,  in  the  old  lan- 
guage of  the  law,  the  conimerciu/m  with  him.  Many  persons^  however, 
who  had  not  the  testa/nienti  f actio  in  the  sense  of  being  able  to  make  a 
testament,  had  the  testamenti  fajdio  in  the  sense  of  being  capable  of 
being  instituted  as  heirs,  as,  for  instance,  persons  below  the  age  of 
puberty.  Among  those  who  could  not  be  instituted  were  peregrini^ 
deportati,  and  uncertain  persons;  an  example  of  an  uncertain  person 
being  '  whoever  shall  maiTy  my  daughter,'  but  a  person  whom  the 
testator  had  not  seen  was  not  an  uncertain  person.  (12.)  The  insti- 
tution of  uncertain  persons  was  permitted  by  Justinian.  Further,  it 
was  not  permitted  to  institute  municipalities;  the  gods,  with  certain 
exceptions,  and  so  forth ;  and,  under  the  law  of  Justinian,  certain 
others,  as  apostates^  heretics,  or  persons  whose  institution  seemed  con- 
trary to  the  rules  of  law  or  of  justice  as  to  marriage ;  and,  though 
cmlibes  and  orbi  could  be  instituted  as  heirs,  the  former  took  (unless  of 
an  age  too  young  for  marriage,  or  in  case  of  near  relationship  to  (he 
testator)  nothing,  and  the  latter  only  half  of  what  was  given  them  by 
the  testament,  so  long  as  the  lex  Fapia  Foppcea,  abolished  by  Con- 
stantine,  was  in  force.  (Tit.  10.  6^  note.) 

Institution  of  Slaves, — The  master  might  institute  his  slave,  and, 
under  Justinian,  without  expressly  enfranchising  him,  and  Justinian 
permitted  the  institution  of  a  slave  in  whom  the  testator  had  only  a 
bare  ownership,  the  slave  having,  however,  still  to  serve  the  usufruc- 
tuary ;  but  a  mistress  could  not  institute,  and  so  enfranchise,  a  slave 
accused  of  adultery  with  her.  (Tit.  14.  pr.)  The  slave  of  the  testator, 
if  instituted;  was  obliged  to  take  the  inheritance,  if  not  emancipated 
before  the  testator's  death. 

If  the  testator  instituted  the  slave  of  another,  the  master  of  the 
slave  decided  whether  the  slave  should  accept  the  inheritance,  and  the 
slave  took  it  for  his  master,  or  masters,  if  there  were  several,  rateably 
(3) ;  and  if  the  master  of  the  slave  was  dead,  the  slave  could  take  the 
inheritance  of  the  testator  for  the  benefit  of  his  dead  master's  inheri- 
tance. (2.)  In  order  to  decide,  in  cases  of  the  slave  being  alienated,  for 
what  master  the  inheritance  was  taken,  it  was  necessary  to  look  to  the 
time  when  the  inheritance  was  actually  accepted,  as  the  slave  took  the 
inheritance  for  the  master  to  whom  he  then  belonged.  (1.) 

A  testator  might  appoint  one  heir,  or  as  many  as  he  pleased.  (4.) 

Calculation  of  the  parts  of  an  inheritance, — The  calculation  of  the 
parts  into  which  the  testator  divided  the  inheritance  was  made  in  the 
terms  of  the  asj  its  multiples  and  its  fractions.  The  real  cm  contained 
twelve  ounces,  but  the  testamentary  as,  or  unit  of  the  inheritance,  was 
held  to  contain  as  many  ounces  as  the  testator  pleased.  A  person  could 
not  die  partly  testate  and  partly  intestate,  and  so,  if  a  testator  insti- 
tuted only  one  heir  and  gave  him  six  ounces,  it  was  held  that  the  as 
in  this  case  only  contained  six  ounces,  and  he  took  the  whole.  (5.)  If 
he  instituted  several  heirs,  and  the  number  of  parts,  or  ounces,  he  gave 
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to  each  came,  in  the  whole,  to  11  or  13,  this  was  taken  to  be  the 
imuiber  included  in  the  cu.  But  if  he  gave  two  parts  to  one,  and  two 
to  another,  and  instituted  a  third  heir,  without  expressing  how  many 
parts  were  given  him,  then  recourse  was  had  to  the  normal  as,  and 
this  third  heir  had  the  number  of  parts  (eight)  necessary  to  make  up 
the  twelve  ounces  of  the  as  ;  or  if  the  parts  given  reached,  or  exceeded, 
twelve,  then  the  testator  was  supposed  to  have  had  the  double  (u,  or 
dupondiusy  in  mind,  and  the  instituted  heir,  to  whom  no  express 
number  of  parts  was  given,  took  the  number  of  parts  necessary  to  make 
up  the  dupondiuSy  i.e.  if  twelve  were  given,  he  took  twelve,  or  one  half 
of  the  inheritance,  and,  if  more  than  twelve,  as  thirteen  or  twenty-five, 
were  given,  then  he  took  enough  parts  to  make  up  the  dupondius,  or,  if 
necessary,  the  trtpondius.  The  fractions,  of  the  dupondius  or  tripondius 
could,  of  course,  be  brought  back  to  fractions  of  the  ew.  (6,  7,  8.) 

Conditional  Institution. — Sui  heredes  oould  not  be  instituted  condi- 
tionally unless  the  condition  was  one  in  their  own  power  to  fulfil,  and 
was  one  lawful  to  carry  out,  but  other  heirs  might  be  instituted  condi- 
tionally. (9.)  An  impossible  condition— and  conditions  of  a  kind  con- 
trary to  law  or  boni  niores  were  reckoned  among  impossible  conditions 
— was  treated  simply  as  if  it  had  not  been  inserted  at  all,  and  the  in- 
stitution was  valid.  (10.)  So  too,  if  an  heir  was  instituted  from,  or  to, 
a  certain  time,  this  was  treated  as  something  altogether  superfluous, 
for  to  say  that  a  man,  after  a  date,  or  up  to  a  date,  should  be  heir, 
offended  the  rule  that  a  testator  could  not  die  partly  testate,  and  also  the 
rule  semel  heres  semper  heres.  But  if  the  time  was  uncertain,  in  the 
sense  that  the  heir  was  to  be  heir  when  a  thing  did  happen  that  must 
happen  some  time,  as  when  A  died,  this  uncertain  time  was  looked  on 
merely  as  a  condition,  and  the  inheritance  was  in  abeyance  until  it  was 
seen  whether  the  instituted  heir  survived  A.  If  he  did,  he  entered  on 
the  inheritance,  and,  in  all  cases,  when  an  heir  entered  on  a  condition 
being  fulfilled,  his  rights  were  made,  by  his  entering,  to  date  back  to 
the  time  of  the  death  of  the  testator. 

(c)  Substitution,  which  was  either  ordinary,  or  to  a  pupil.  Sub- 
stitutio  viUgaris,  as  opposed  to  pupillaris,  was  the  institution  of  another 
heir  in  case  the  heir  first  named  did  not  take ;  and  the  law  allowed  any 
uuiriber  of  such  substitutions,  to  which  resort  was  had,  partly  from  the 
prevailing  wish  not  to  die  intestate,  and  partly  because,  while  the  lex 
JiUia  et  Papia  Poppaea  was  in  operation,  the  testator,  by  substituting 
an  heir,  could  give  to  a  person  he  wished  to  benefit  the  share  of  an 
instituted  heir  disqualified  from  taking  under  this  law.  (Tit.  15.  pr. 
and  1,  notes.) 

One  important  use  of  the  power  of  substitution  was  that  which  re- 
garded co-heirs.  Three  instances  are  given  which  show  the  benefits  of 
substitution  to  co-heirs,  i.  Their  position,  if  substituted  to  each  other, 
was  better  than  their  position  under  the  law  of  accrual,  jus  accrescendi. 
For  though  the  share  of  an  instituted  heir  who  did  not  take  it  passed 
to  co-heirs  by  the  right  of  accrual,  the  effect  was  not  the  same  as  in 
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case  of  substitution,  for  those  substituted  had  a  liberty  of  choice  as  to 
taking  this  vacant  share,  whereas  they  must  take  what  accrued  to  them. 

il  The  surviving  substituted  co-heirs  might  possibly  get  more  in 
the  case  of  one  of  their  number  dying,  for  one  co-heir  might  die  after 
entering  on  his  own  share  of  the  inheritance,  but  before  the  share  of 
a  co-heir  subsequently  renouncing  was  offered  him.  If  there  was  no 
substitution,  the  heirs  of  this  co-heir  would  take  by  accrual  the  vacant 
share ;  but  the  benefit  of  substitution  was  personal.  If  the  co-heir  did 
not  live  to  take  the  vacant  share,  it  did  not  go  to  his  heirs,  but  went  to  the 
surviving  co-heirs,  who  thus  had  the  advantage  of  excluding  his  heirs. 

iii.  Under  the  lex  Julia  et  Papia  some  persons  might  take  what 
was  given  them  as  co-heirs,  who  could  not  take  caduca.  Substitution 
might  be  beneficial  to  them,,  and  they  took  as  substituted  heirs  what 
they  were  disqualified  from  claiming  as  caduca.  (1,  note.) 

Unless  the  testator  otherwise  provided,  substituted  co-heirs,  if  in- 
stituted with  unequal  shares,  took  the  same  unequal  shares  of  what 
they  got  by  substitution.  (2.)  If  one  of  two  co-heirs  is  substituted  to 
the  other,  and  a  third  person  is  substituted  to  the  substituted  co-heir, 
the  third  person  is  taken  to  be  substituted  also  to  the  other  co-heir,  and, 
if  both  co-heirs  die,  tal^es  the  shares  of  both,  although  the  co-heir  to 
whom  he  was  expressly  substituted,  died  first.  (3.)  If  a  testator  sub- 
stituted an  heir  to  an  instituted  heir,  who,  really  a  slave,  was  thought 
by  the  testator  to  be  free,  the  master  of  the  instituted  slave  and  the 
substituted  heir  were  permitted,  by  a  kind  of  rough  equity,  each  to 
take  half.  (4.) 

Substitutio  pupillaris. — Custom  had  also  sanctioned  what  was 
termed  pupillaris  substitv^io.  A  testator  might,  but  only  as  a  part  of 
his  own  testament  (Tit.  16.  5),  substitute  to  each  or  to  any  of  his  chil- 
dren in  his  power  at  the  time  of  making  the  testament  and  at  his 
death  (including  posthumous  children)  (4),  if  they  became  heirs,  but 
died  under  the  legal  age  of  puberty,  or  any  previous  date  fixed  by  the 
testator  (8);  and  a  person  substituted  (whether  specially. named,  or 
generally,  as  whoever  might  be  the  heir  of  the  testator)  (7)  to  such  a 
child,  was  considered  to  be  substituted  both  by  vulgaris  suf^stitutiOf  so 
that  he  took  if  the  child  never  lived  to  take  the  inheritance,  and  by 
pupillaris  substitu^tio,  so  that  he  took  if  the  child  lived  to  take  the 
inheritance  but  died  under  puberty.  (Tit.  16.  pr.)  A  substitution 
(quasi'pupillaris)y  framed  on  the  model  of  the  pupillaris,  permitted 
any  ascendant  to  substitute  to  persons  of  puberty  deprived  of  reason 
any  one  of  the  descendants,  or,  if  there  were  none,  one  of  the  brothers 
of  the  insane.  (1.)  By  pupillaris  substitutio  the  one  testament  of  the 
father  operated  on  two  inheritances,  and  the  substituted  heir  took  all 
the  inheritance  of  the  son,  and  not  only  that  which  came  from  the 
father.  (2.)  The  father  might,  if  he  thought  proper,  substitute,  without 
letting  the  name  of  the  substituted  heir  be  known,  unless  the  son  died 
within  the  age  of  puberty,  so  as  to  guard  against  the  substituted  heir 
knowing  that  he  had  an  interest  in  the  death  of  the  child.  (3.)     Fatliers 
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might  substitute  to  disinherited  children,  but  not  to  emancipated,  as 
they  were  uo  longer  in  the  testtitor's  power,  and  the  inUrui  potestas 
was  the  basis  of  the  custom.  (4,  note.)  If  the  impubes  was  arrogated, 
the  substitution  was  at  an  end,  but  the  arrogator  was  obliged  to  under- 
take, in  case  the  child  died  impubes,  to  give  up  to  the  substituted  heir 
all  he  would  have  ttiken  if  the  substitution  had  remained  in  force.  (4.) 

As  the  basis  of  the  custom  was  the  patria  potestas^  a  father  could 
not  substitute  to  a  stranger  or  to  a  son  above  the  age  of  puberty.  All 
he  could  do  was  to  impose  a  fideicommissum  on  the  person  instituted, 
binding  him,  if  he  died  within  a  certain  time,  to  give  back  that  which 
came  to  him  from  the  testator  to  the  person  whom  the  testator  wished 
in  that  case  to  benefit.  (9.) 

4.  Causes  that  made  a  Testament  invalid. — A  testament  legally 
made  remained  valid  until  revoked  {ruptum)  or  rendered  ineffectual 
{irriium).  (Tit.  17.  pr.) 

(a)  Testamentum  ruptum. — A  testament  was  revoked  (ruptvm),  1, 
by  the  subsequent  arrogation  or  (if  the  testator  was  an  ascendant) 
adoption  of  a  suu^  heres,  unless  the  new  suus  heres  had  been  insti- 
tuted by  anticipation.  (1.)  2.  By  the  testator  subsequently  making 
another  testament  validly  made  or  made  in  any  way  under  which  there 
could  have  been  an  heir.  (2.)  If  the  heir  under  the  second  testament 
could  take  ab  intestato,  the  second  testament,  although  not  made  with 
sufficient  formalities,  revoked  the  first,  and  was  treated  as  an  expres- 
sion of  the  testator's  wishes  binding  on  the  heres  ab  tntestato,  (2,  note.) 
3.  The  testament  was  also  revoked  by  the  testator  tearing  or  defacing 
it,  or,  if  it  had  been  made  ten  years  when  the  testator  died,  by  the 
testator  having  before  witnesses,  or  by  a  deed,  signified  his  wish  that 
it  should  not  remain  in  force.  (2,  note.)  If  the  heir  in  the  second 
testament  was  instituted  for  certain  things  only,  and  it  was  declared 
that  the  first  testament  should  be  valid^  the  first  testament  was  revoked, 
but  the  heir  in  the  second  had  to  content  himself  with  the  things  so 
given  him,  or  with  a  fourth  of  the  inheritance,  as  would  be  most 
favourable,  and  had  to  restore  the  rest  of  the  inheritance  to  the  heirs 
instituted  in  the  first  testament.  (3.) 

Tet<t<jmieiitum  irritum — A  testament  was  rendered  ineffectual  {irri- 
tam)  by  the  testator  subsequently  undergoing  a  capitis  (leminutio. 
hwt  if  the  testator  had  reverted  to  his  former  position,  and  had  been 
a  (iti/on  and  sui  juriti  at  the  time  of  his  death,  then  the  pra)tor  would 
give  the  heir  instituted  in  his  testament  boTiorum  possessio  secundum 
tabulas,  a  distinct  expression  of  the  testator's  wish  to  that  effect  being, 
however,  required  in  case  a  testator  who  was  arrogated  after  making 
the  testament  had  been  subsequently  emancipated.  (6,  note.)  The 
emperors,  after  Pertinax,  would  not  accept  an  inheritance  when  they 
were  instituted  on  account  of  a  suit,  or  to  cure  the  informality  of  an 
informal  testament,  or  if  instituted  by  word  of  mouth.  (8.) 

(b)  Querela  inoppiciosi  tbstamenti. — Under  the  general  head 
of  the  invalidity  of  testaments  we  have  to  notice  the  special  cases  when 
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a  testiment  would  be  attacked  as  inofficiosum.  There  were  certain 
persons  wlio  might  bring  an  action  called  the  t/tterela  tnqfficiosi  testor 
tnenti  before  the  centumviri,  to  have  the  testament  set  aside,  although 
it  was  formally  perfect.  The  ground  of  the  action  was  that  the  testator 
had  not  done  his  duty  by  them  in  his  testament,  and  that  he  had  cast 
a  slur  on  their  good  fame  by  unjustly  excluding  them  from  sharing  the 
inheritance,  and,  if  this  was  made  out,  the  testament  was  set  aside 
under  the  fiction  that  the  testator  could  not  have  been  of  sound  mind 
when  he  made  his  testament.   (Tit.  18.  pr.) 

On  the  ground  of  being  unjustly  disinherited  or  omitted,  children, 
including  posthumous  children  and  children  adopted  by  an  asceudaut 
(2),  might  attack  the  testaments  of  fathers  or  grandfathers  in  whose 
power  they  were.  (Tit.  18.  pr.) 

On  the  ground  of  being  unjustly  omitted,  children  might  attack 
the  testament  of  their  mother,  and  grandchildren  those  of  their 
maternal  grandfather.  (Tit.  18.  pr.,  note.) 

Parents  might,  if  omitted,  attack  the  testaments  of  their  children ; 
and  if  infamous  persons  were  preferred  to  them,  brothers  and  sisters 
of  the  testator  might  attack  the  testament,  and  this  liberty,  which 
originally  was  given  only  if  the  tie  of  agnation  continued,  was  extended 
by  Justinian  to  brothers  and  sisters,  if  the  tie  of  agnation  had  ceased, 
and  even  to  brothers  and  sisters  of  the  half  blood  on  either  side.  (1, 
note.)  No  more  distant  relation  could  bring  the  action,  nor  could  any 
one  bring  it,  unless  as  a  last  resource,  and  if  he  could  not  get  anything 
any  other  way.  An  arrogated  pupil,  for  example,  disinherited  by  the 
arrogator,  had  the  qiuiria  Anionina,  and  so  could  not  bring  the  qtberda 
de  inoffictoso.  (2,  note.) 

Portio  legitima. — No  one,  if  anything  whatever  was  left  to  him  by 
the  testament,  could  attack  it  as  tnofficiosum.  But  he  had  a  right  to 
bring  the  actio  in  supplementum  legxtimoB^  to  have  that  which  was  left 
to  him  made  up,  if  below^,  to  the  fourth  part  of  that  which  he  would 
have  taken  ab  intestato.  Before  Justinian,  if  the  gift  to  him  had  not 
reached  the  amount  of  this  fourth,  he  could  attack  the  testament,  unless 
the  testator  had  directed  that  the  deficiency  should  be  made  up  to  him. 
Justinian  directed  the  fourth  to  be  made  up  without  the  direction  on 
the  part  of  the  testator.  (3.  and  note.) 

If  a  person  received  the  fourth  part  in  any  way  under  the  testa- 
ment, as  h^ir,  legatee,  or  fidetcammissaritis,  or  by  a  donatio  mortis 
causa,  or  had  received  it  by  a  donatio  inter  vivos,  expressly  as  this 
fourth,  or  for  the  purchase  of  military  rank,  or  had  received  it  from  a 
parent,  as  part  of  a  dos  or  donatio  ante  nuptias,  this  person  could  not 
attack  as  inofficiosum  the  testament  of  the  person  from  whom  the  part 
was  thus  received.  (6,  and  7,  note.) 

If  there  were  several  persons  entitled  to  bring  the  action,  each  wa« 
to  have  the  fourth  of  what  he  would  have  taken  ab  intestato.  (7.) 

Extinction  of  the  action, — The  right  to  bring  the  actio  de  inoffieioso 
was  extinguished,   1.  By  the  person  entitled  to  the  quarta  legitima 
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having  died  without  having  manifested  an  intention  to  dispute  the 
testimicnt ;  if  he  had  done  so,  the  action  passed  to  his  heirs.  2.  If  he 
had  allowed  a  certain  time,  at  first  fixed  at  two  years,  and  afterwards 
at  five  years,  to  elapse  without  bringing  the  action.  3.  By  acquiescing 
directly  or  indirectly  in  the  testament  (7,  note) ;  but  a  tutor  who  liad 
aciiuiesced  in  the  testament  on  behalf  of  his  pupil  might  still  attack 
the  testament  on  his  own  account  (4),  just  as,  if  he  had  attacked  the 
testament  on  behalf  of  the  pupil  unsuccessfully,  he  did  not  lose  to  the 
fiscus  what  was  given  to  himself,  this  being  the  usual  penalty  of  un- 
successful attack.  (5.) 

System  of  the  Novels, — Justinian  in  the  Novels  introduced  a  new 
system.  (7,  note.) 

1.  The  portio  legitima  was  fixed  in  a  new  way.  If  the  number  of 
those  who  could  claim  it  was  four  or  a  less  number,  then  they  were  all 
together  entitled  to  one-third  of  the  testator's  whole  inheritance,  which 
third  they  shared  between  them ;  if  more  than  four,  to  one-half. 

2.  Those  entitled  to  receive  a  portio  legitima  must  be  instituted  as 
heirs,  aud  it  was  not  enough  to  prevent  the  testament  being  attacked  as 
inofficiosii/nif  that  they  got  their  portions  in  some  other  way  than  as  heirs. 

3.  If  the  testament  was  set  aside  as  to  the  heirs,  it  still  remained 
in  force  for  all  else,  for  trusts,  legacies,  and  so  forth. 

4.  The  causes  of  just  disinherison  were  enumerated,  and  on  a 
specified  one  of  these  the  testator  must  express  himself  to  be  acting. 

II.  Legal  Position  op  those  taking  under  a  Testament. 

This  is  the  second  head  of  testamentary  law,  the  legal  position  of 
the  testator  having  been  the  first.  Those  taking  \inder  a  testament 
were,  1 ,  Heirs  ;  2,  Legatees ;  3,  Fideicommissarii. 

I.  Heirs. — Heirs  are  of  three  kinds:  (1)  Necessarii ;  (2)  Sui  et 
necessarii ;    and  (3)  Extranei.  (Tit.  19.  pr.) 

Ileredes  Necessarii, — The  heres  necessaritu  was  a  slave  instituted 
by  his  master.  He  became  at  once  free  on  the  death  of  the  testator,  and 
he  had  no  option  as  to  taking  the  inheritance.  He  was  obliged  to  take 
it  (necessarius),  and  the  object  of  the  institution  was  that  the  testator 
might  be  sure  of  having  a  testamentary  heir,  so  that  if  the  testator  was 
insolvent,  his  goods  might  be  sold,  not  as  his,  but  as  those  of  the  heir, 
and  thus  the  testator  s  memory  be  saved  the  disgrace  of  such  a  sale. 
(Tit.  19.  1.) 

The  Iieres  necessarius  might  claim  the  benefidum  separationis,  that 
is,  to  have  his  property  acquired  after  the  death  of  the  testator,  or  any- 
thing due  to  him  from  the  testator,  kept  distinct  from  the  property  of  the 
testator,  and  free  from  claims  against  the  testator's  inheritance.  (1,  note.) 

Sui  Heredes. — Sui  et  necessarii  heredes  are  the  descendants  of  the 
testator,  in  his  power  at  the  time  of  his  death,  and  not  having  any  one 
preceding  them  in  whose  power  they  became  by  the  death  of  the  testator, 
as  would  be  the  case  with  the  testator's  grandson  who  had  a  living 
father.  (2.) 
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Sui  hered^f  were  so  called  because  they  were,  even  !n  the  lifetime 
of  the  pdter/amilias,  looked  on  as  in  a  manner  partners  in  the 
inheritance.  They  were,  so  to  speak,  heirs  to  their  own  inheritance ; 
and  the  inheritance  came  to  them  without  their  entering  on  it,  or 
wishing  to  have  it,  or  proving  that  it  came  to  them.  They  were,  in 
the  old  civil  law,  obliged  to  take  the  inheritance,  but  the  pnetor  gave 
them  the  beneficvwm  abstinendi — that  is,  allowed  them  to  abstain  if 
they  pleased — and  unless  they  mixed  themselves  up  with  the  inheritance, 
the  prcetor  inferred  from  their  holding  aloof  that  they  wished  to  abstain, 
and  then,  if  the  goods  were  sold,  they  were  sold  in  the  name  of  the 
testator,  and  no  actions  could  be  brought  against  the  suus  heres  as  heir, 
although,  if  he  pleased,  he  might  afterwards  alter  his  mind  and  accept 
the  inheritance.  (2,  note.) 

Extranet  Heredes, — Heirs  not  subject  to  the  power  of  the  testator 
are  termed  stranger  heirs,  extranet  heredes.  Children  not  within  his 
power  if  instituted,  children  instituted  by  the  mother,  slaves  instituted 
and  subsequently  manumitted,  are  extranet.  (3.)  These  heirs  were  re- 
quired to  have  the  testamenti  factio  (in  the  sense,  not  of  being  able  to 
make  a  testament,  but  of  being  able  to  take  under  a  testament)  at  three 
epochs,  (a)  the  making  of  the  testament ;  (6)  the  death  of  the  testator ; 
(c)  the  entering  of  the  heir  on  the  inheritance.  (4.)  If  his  capacity  was 
lost  and  regained  between  the  first  two  of  these  epochs,  the  heir  could 
enter  on  the  inheritance,  but  not  so  if  the  loss  and  regaining  took  place 
between  the  second  and  third  epochs.  (4,  note.)  The  extraneus  heres 
was  at  liberty  to  accept  or  renounce  the  inheritance. 

Entering  on  the  Inhei'itance,  Gretio. — How  did  the  heir  accept  it  1 
First,  there  was  a  method  of  instituting,  obsolete  by  the  time  of  Justinian, 
in  which  there  was  a  cretio,  or  direction  to  the  heir,  to  make  up  his 
mind  within  a  given  time,  either  from  the  date  at  which  he  knew  of 
his  rights  and  could  exercise  them,  cretio  vxdgarisy  or  from  the  date  at 
which  his  rights  accrued  to  him,  cretio  continua.  The  heir,  within  the 
time  fixed,  could  alter  his  mind.  If  he  accepted,  he  announced  his 
acceptance  in  a  solemn  form.    (7,  note.) 

Ordinarily  the  heir  entered  on  the  inheritance  either  by  doing  some 
act  as  heir  (jpro  herede  gerere)  or  by  the  mere  expression  of  his  willing- 
ness to  be  heir.  (7.)  The  heir,  in  acting  as  heir,  must  know  that  he 
is  heir,  and  that  the  testiitor  is  dead.    (7.) 

There  was  no  fixed  time  in  which  the  heir  must  make  his  decision ; 
but  the  praetor  would,  on  application,  fix  the  time,  allowing  not  less 
than  one  hundred  days,  and  Justinian  enacted  that  it  should  not  exceed 
nine  months,  or,  by  imperial  favour,  a  year.  If  the  heir  did  not  decide 
within  the  time,  he  was,  in  an  action  on  the  part  of  the  heredes  ab 
itUestatc,  taken  to  have  rejected,  and,  in  an  action  on  the  part  of  credi- 
tors, to  have  accepted,  the  inheritance.  (5,  note.) 

A  person  could  not  enter  for  another,  nor  on  part  of  an  inheritance, 
nor  conditionally ;  if  he  entered  he  succeede<l  to  the  perscma  of  the 
deceased*  (7,  note.) 
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If  the  exiraneus  herea  accepted,  he  could,  if  under  twenty-five  years, 
be  relieved  from  his  position,  if  a  disadvantageous  one,  by  the  praetor 
giving  a  restitutio  in  integrum.  (5.)  If  he  was  over  twenty-five,  he  could 
not  be  relieved,  and  must  abide  by  all  the  consequences  of  accepting 
the  inheritance,  including  the  liability  to  pay  the  debts  of  the  testator ; 
but  on  a  very  special  occasion,  Hadrian  relaxed  this  rule,  and  Gordian 
ordered  that  it  should  never  be  enforced  against  soldiers.  (6.)  Jus- 
tinian introduced  a  new  system  by  which  the  heirs  might  enter  on  the 
inheritance  of  even  an  insolvent  testator  without  risk.  The  heir  might 
claim  to  have  an  inventory  made  (henejicium  inventarii)  of  the  in- 
heritance, this  inventory  to  be  begun  within  thirty,  and  finished  within 
ninety,  days  of  the  time  when  he  became  acquainted  with  his  rights 
and  could  exercise  them,  and  made  in  the  presence  of  a  notary  or  three 
witnesses.  Out  of  the  property  specified  in  the  inventory  he  had  to  pay 
the  creditors,  paying  himself  anything  that  might  be  due  to  him.  If 
the  property  was  more  than  sufficient,  he  took  the  surplus.  If  insuffi- 
cient, his  own  estate  was  in  no  way  liable.  (6,  note.) 

II.  Legatees. — Although  legacies  constitute  a  title  to  particular 
things,  not  to  groups  of  things,  it  is  convenient  to  treat  of  legacies  while 
treating  of  testaments.  (Tit.  20.  pr.)  A  legacy  is  a  gift  left  by  a  deceased 
person  (I),  and  the  subject  of  legacies  may  be  treated  under  six  heads. 

1.  General  Notions  as  to  Legacies  and  their  Forms,  (A)  Forms. — 
In  the  old  law  there  were  four  modes  of  giving  legacies :  (a)  per  vindi- 
cationem,  when  the  testator  gave  (Stichum  do,  lego)  the  Quiritary 
ownership  of  the  thing  given ;  (b)  per  damnationemy  when  the  testator 
bound  the  heir  (heres  mens  damnas  esto  dare)  to  give  a  thing  to  the 
legatee,  who  could  compel  him  by  a  personal  action  to  give  it;  (c) 
siiiendi  modo,  when  the  testator  .ordered  the  heir  to  allow  the  legatee 
to  take  the  thing  given,  the  legatee  having  a  personal  action  to  make 
the  heir  give  the  opportunity  of  taking  it ;  and  {d)  per  proBceptionem^ 
a  form  strictly  applicable  to  the  heir,  who  was  thus  allowed  to  take 
something  as  a  legacy  before  receiving  his  share  of  the  inheritance. 
The  seuatusconstUtum  Neronianum  provided  that  every  form  of  legacy 
should  be  treated  as  equal  to  that  per  damnatioiiem,  which  was  the 
most  favourable  to  the  legatee,  as  anything  could  be  given  by  it. 
Justinian  enacted  that  all  legacies  should  be  of  the  same  nature,  and 
might  be  enforced  by  every  kind  of  appropriate  action.  (2,  note.) 

Justinian  assimilated  fideicommissa  to  legacies,  except  that  a  slave 
was  the  libertus  of  the  testator  or  of  the  fideicommissarius^  according 
as  he  received  his  liberty  by  a  legacy  or  a  fideicommissum.  (3.) 

[B)  Co-legatees. — The  same  thing  might  be  left  to  more  than  one 
legatee.  It  might  be  left  conjunctim,  or,  in  other  language,  re  et  verbis^ 
as,  I  give  my  slave  to  A  and  B ;  or  disjuncttm,  or,  in  other  language, 
re,  ius,  I  give  my  slave  to  A,  I  give  the  same  slave  to  B ;  or  verbis,  when 
the  co-legacy  was  only  nominal,  as,  I  give  my  slave  to  A  and  B  in  equal 
shares.  Under  the  old  law  the  effect  of  co-legacies  differed  according 
to  the  formula  employed.     Each  under  per  vindicationem  or  per  prcecep- 
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tionem  could  demand  the  whole  thing,  and  then  had  to  divide  it,  but 
under  per  L^ainnationem  (if  the  legacy  was  given  disjunctim)  the  heir 
had  to  give  the  thing  to  one,  and  also  its  value  to  another ;  under  sinendi 
niodo  (if  the  legacy  was  given  dujiinctim)  it  is  doubtful  whether  the  rule 
of  per  damnatwnem  applied,  or  whether,  having  given  the  thing  to  one, 
he  was  free  as  to  the  other.  The  lex  Papia  Poppcea  introduced  a  new 
system,  disqualifying  ccelibes  from  taking  at  all,  and  orbi  from  taking 
more  than  half,  and  giving  the  legacies  thus  lapsed  (eadtica),  and  also 
all  other  legacies  lapsed  under  the  general  law  {in  causa  caduct),  to 
those  mentioned  in  the  testament  in  the  following  order,  if  they  were 
patres : —  (a)  co-legatees,  (b)  heirs,  (c)  substituted  heirs,  and  in  default 
to  the  public  treasury  (ceraHum),  Ascendants  or  descendants  to  the 
third  degree  were  exempted  from  the  effect  of  the  lex  Pajna,  except 
that  they  could  take  cadiica  under  it.  Caracalla  gave  all  caduca  to  the 
Jiscus;  Constuntine  abolished  the  law  of  incapacity  arising  from  celi- 
bacy ;  and  Justinian  did  away  with  the  lex  Papia  altogether.  Any 
legacies  passing  carried  with  them  burdens,  and  it  was  optional  to  ac- 
cept them.  Justinian  gave  rights  of  taking  by  accrual  to  every  co- 
legatee,  excluding  those  joined  verbis ,  who  were  really  not  co-legatees, 
with  this  difference,  that  if  the  co-legacies  were  given  re,  the  accrual 
was  obligatory,  but  the  burdens  of  the  legacy  did  not  pass.  If  re  et 
verbis,  the  accrual  was  voluntary,  but  the  burdens  did  pass.  (8,  note.) 

((7)  Time  of  Vesting, — The  rights  of  a  legatee  were  vested  {dies  cedit) 
at  the  date  of  the  testator's  death,  or,  under  the  lex  Papia,  at  the  day 
of  the  opening  of  the  testament.  The  time  when  the  thing  was  to  be 
demanded  {dies  veniens)  was  the  time  of  the  heir's  entering  on  the  in- 
heritance. The  legatee  took  the  thing,  and  his  heirs,  if  he  subse- 
quently died,  represented  him  in  taking  the  thing  as  it  was  at  the  time 
of  the  dies  cedens,  excepting  in  the  case  of  a  gift  of  liberty  to  a  slave 
or  a  gift  of  a  personal  servitude,  when  the  dies  cedens  dated  from  the 
entering  on  the  inheritance.  (20,  note.) 

2.  What  could  be  given  by  way  of  Legacy, — The  testator  might  give 
not  only  his  property,  or  that  of  his  heir,  but  a  thing  belonging  to 
another,  provided  it  was  not  a  thing  extra  commercium,  and  provided 
that  the  legatee,  on  whom  the  burden  of  proof  lay,  could  show  that 
the  testator  knew  that  this  thing  belonged  to  another.  The  heir,  if  he 
could  not  purchase  the  thing,  had  to  give  the  legatee  its  value.  (4.) 
So  the  heir  was  obliged  to  redeem,  unless  the  testator  expressly  said 
the  legatee  was  to  redeem,  a  thing  which  the  testator  gave  as  a  legacy 
knowing  it  to  be  pledged.  (5.)  If  the  legatee  had,  in  the  lifetime  of 
the  testator,  already  got  the  thing  given  him  as  a  legacy,  he  could 
claim  the  value  if  he  had  bought  it,  but  not  if  he  had  taken  it  by  a 
causa  lucrativa,  e.g.  gift,  unless  he  had  taken  it  through  a  slave  or 
descendant  in  his  power.  If  he  had  received  only  the  value  of  the 
thing,  not  the  thing,  under  one  t-estament  by  a  causa  lucrativaf  he  still 
could  claim  the  thing  under  the  Testament  of  a  different  person.  (6.) 
Future  things  might  be  given  by  way  of  legacy.  (7.)     A  legate  might 
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claim  land  given  him  by  legacy,  although  the  usufruct  had  already 
come  to  him  ex  causa  lucraiiva^  iot  the  usufruct  was  treated  as  a 
servitude  only.  (9.)  A  thing  belonging  to  the  legatee  when  the  testa- 
ment was  made  could  not  be  given  to  him'  as  a  legacy,  even  if  he  had  after- 
wards parted  with  it ;  such  a  case  fell  under  what  was  termed  the  regula 
Catoniana,  the  rule  that  a  legacy  invalid  when  the  testament  was  made 
remained  always  invalid.  (10.)  If  the  testator  gave  what  he  thought 
belonged  to  another,  although  it  really  belonged  to  himself,  the  gift  was 
valid,  and  so  it  was  if  he  gave  what  he  thought,  belonged,  but  did  not 
really  belong,  to  the  legatee.  (11.)  The  legatee  was  entitled  to  a  thing 
alienated  by  the  testator,  and  to  have  redeemed  a  thing  pledged  by  the 
testator,  after  the  testament  was  made,  provided  that  the  thing  had  not 
been  alienated  or  pledged  with  the  intention  of  revoking  the  legacy.  (12.) 

A  legacy  to  a  debtor  of  what  was  due  to  the  testator  was  valid,  and 
the  heir  could  not  recover  from  the  legatee,  and  might  be  made  to  re- 
lease him,  and  the  debtor  might  also,  by  a  legacy,  have  the  time  of 
payment  deferred.  (13.)  But  a  legacy  to  a  creditor  of  what  the  testatoi 
owed  him  was  invalid,  as  it  gave  the  creditor  nothing  unless  the 
testator  gave  absolutely,  or  at  once,  what  was  previously  due  condi- 
tionally, or  after  a  time.  (14.)  A  husband  might  give  to  his  wife  her 
do8  as  a  legacy,  for  the  legacy  gave  her  a  more  speedy  way  of  recovering 
the  dos;  if  he  gave  her  her  doa,  and  he  had  not  received  it,  the  legacy 
was  void;  but  if  he  gave  her,  by  legacy,  a  definite  sum  or  thing,  de- 
scribing it  wrongly  as  having  been  brought  by  her  as  part  of  the  dos^  or 
as  mentioned  in  the  instrumenium  dotis,  this  description  was  taken  as 
surplusage,  and  she  could  take  the  legacy.  (15.) 

Things  incorporeal  as  well  as  corporeal  might  be  given  by  way  of 
legacy.  Thus  the  testator  might  give  a  debt  due  to  him,  unless  he  had 
exacted  payment  in  his  lifetime,  and  the  heir  would  have  to  sue  for  the 
benefit  of  the  legatee ;  or  he  might  order  the  heir  to  rebuild  a  house  for 
the  legatee,  or  release  him  from  debt.  (21.)  If  he  gave  a  slave  or  any- 
thing else  generally  {legatum  generis),  the  legatee  had  the  choice  among 
the  things  of  this  description  belonging  to  the  testator.  (23.)  Under 
Justinian,  this  right  of  choice,  which  had  previously  been  personal  to 
the  legatee,  went  to  his  heirs,  if  the  legatee  died  after  his  rights  had 
accrued;  and  if  there  were  more  than  one  legatee  to  whom  the  right 
of  choice  belonged,  they  must  decide  by  lot  which  was  to  make  the 
choice  if  they  could  not  otherwise  agree.  (23.)  Unless  a  distinct  legacy 
of  choice  was  given  (legatum  opiionut),  the  legatee  could  not  choose 
the  best  of  the  kind.  (22,  note.)  A  legatee  might  have  a  share  of  the 
inheritance  given  him  {legiUanus  partiarius),  and  not  a  specific  thing, 
but  still  he  remained  in  the  position  of  a  legatee  as  towards  the  heir. 
(23,  note.) 

3.  To  whom  might  Legacies  be  given? — To  those  with  whom  the 
testator  had  testamenti  /actio.  (24.)  There  were  excluded  (a)  before 
Justinian :  d^qmrtati,  peregrini,  iMtint  Ji^nianiy  unless  they  became 
citizens  within  a  fixed  time,  women  under  the  lex  Voconia,  the  unmarried 
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or  childless  (to  the  extent  above  mentioned,  p.  546)  under  the  lex 
Papia  ;  {h)  in  the  time  of  Justinian :  heretics,  apostates,  the  children 
of  persons  convicted  of  treason,  and  the  children  of,  and  the  parties 
to,  prohibited  marriages.  A  legacy  under  the  old  law  could  not  be 
given  to  an  uncertain  person,  as  e.g.  to  the  man  who  might  marry  the 
testator's  daughter,  unless  it  was  to  an  uncertain  member  of  a  certain 
class,  as  that  one  of  the  testator's  cognati  who  might  marry  the 
testator's  daughter;  nor,  as  being  an  uncertain  person,  to  a  post- 
humous stranger.  Justinian  made  all  the  legacies  to  uncertain  persons 
valid  (25),  and  permitted  a  posthumous  stranger  to  be  instituted  heir 
(26) ;  and  even  previously  to  Justinian  a  legacy  paid  to  an  uncertain 
person  was  not  to  be  refunded.  (25.)  A  legacy  to  the  slave  of  an  heir, 
unless  given  conditionally,  was  invalid;  but  not  so  a  legacy  to  the 
master  of  a  slave  instituted  heir,  for  he  might  not  be  the  master  at 
the  time  when  the  slave  entered  on  the  inheritance.  (32,  33.) 

4.  Rules  as  to  the  Posit ion^  Terms ^  and  Construction  of  Legacies. — A 
mistake  in  the  name  of  the  person  benefited,  or  in  the  institution  of 
an  heir,  does  not  invalidate  a  legacy,  provided  it  is  certain  who  is 
meant ;  nor  is  a  legacy  rendered  invalid  by  either  a  falsa  demonstration 
as  if  the  testator  gives  '  Stichus  my  bom  slave '  (Stichus  passes  though 
he  is  not  the  bom  slave  of  the  testator),  or  by  a  falsa  causa  or  reason 
assigned  wrongly,  as  *  I  give  to  Titius,  because  he  took  care  of  my 
affairs '.  The  legacy  is  valid  whether  or  not,  in  fact,  Titius  did  take 
such  care ;  but  if  the  legacy  was  conditional,  as  '  I  give  to  Titius  if 
he  has  taken  care,'  then,  of  course,  the  condition  must  have  been  ful- 
filled for  the  legacy  to  be  valid.  (29,  30,  31.) 

Justinian  made  it  immaterial  where  in  the  testament  a  legacy  was 
placed.  Previously,  if  it  was  placed  before  the  institution  of  the  heir, 
it  was  invalid  (34),  and  he  made  legacies  valid  which  were  to  take 
effect  after  the  death  of  the  heir  or  legatee ;  whereas  such  gifts,  except 
as  fideicommissa^  had  previously  been  invalid,  as  even  had  legacies 
given  to  take  effect  the  day  before  the  death  of  the  heir  or  legatee. 
(35.)  Justinian  also  made  valid  gifts  by  way  of  legacy,  or  institution 
of  heirs  (and  revocation  and  transfers  of  such  legacies)  made  pcence 
nonitne,  that  is,  when  something  given  to  one  of  the  persons  benefited 
was  to  be  given  to  another  if  the  person  originally  benefited  did  or  did 
not  do  something,  such  dealings  with  heirships  or  legacies  having 
been  previously  considered  invalid,  even  though  the  pentilty  was  given 
to  the  emperor  or  a  soldier,  as  intended  to  punish  one  man  rather  than 
to  benefit  another.  (36.) 

5.  LosSy  Diminutiony  or  Increase  of  Things  given  by  way  of  Legacies, 
— The  loss  of  a  thing  given  as  a  legacy  falls  on  the  legatee,  unless  the 
loss  has  been  caused,  however  innocently,  by  the  heir,  on  whom  the 
loss  then  falls.  (16.)  If  a  female  slave  is  givpn  with  her  offspring,  the 
legatee  takes  the  offspring  though  the  mother  may  be  dead,  and  so  he 
takes  the  vicarial  slaves  under  a  legacy  of  ordinary  and  vicArial  slaves, 

'  nigh  the  ordinary  slaves  may  have  all  died.     But  under  a  legacy  of 
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a  slave  with  his  pecuh'um,  or  of  land  with  its  instruments  of  iise  or 
onuinicnt,  the  legatee,  if  he  cannot  take  the  slave  or  the  land,  cannot 
take  the  2^eculium  or  the  instrumenta.  (17.)  Under  a  legacy  of  a  flock 
of  sheep  the  flock  will  pass,  though  reduced  to  one  sheep  or  increased 
by  young.  Under  a  legacy  of  a  house,  marble  or  pillars  subsequently 
added  by  the  testator  will  pass.  (18,  19.)  But  as  to  the  gift  of  apecfi- 
liumy  there  is  this  distinction  to  be  made : — If  the  gift  was  to  a  stranger, 
the  amount  of  the  peculium  that  passed  was  the  amount  at  the  death 
of  tiie  testator,  with  any  increase  arising  out  of  the  things  contained 
in  the  peculium;  but  if  the  gift  was  to  the  slave  himself,  the  slave 
had  no  right  until  the  heir  entered  and  was  able  to  ir^Q  him ;  and  so 
for  him  the  amount  of  the  peculium  was  the  amount  when  the  heir 
entered.  A  gift  by  legacy  to  a  slave  of  his  peculium  must  be  express, 
although  if  a  man  in  his  lifetime  freed  a  slave  the  slave  kept  his  pecu- 
Hum,  unless  the  emancipator  demanded  it.  (20.) 

6.  Ademption  and  Trannfer  of  Lerjacies. — Legacies  fnay  be  revoked 
by  using  directly  contrary  words,  '  Whereas  I  gave  I  do  not  give,*  or 
by  any  other  words,  or  even  by  the  naked  wish  of  the  testator  becoming 
in  any  way  declared,  the  legatee  being  then  repelled  by  an  exception  of 
dnlus  malun  if  he  sued  for  the  legacy,  or  by  some  cause  having  arisen, 
e.g.  an  enmity  having  sprung  up  between  him  and  the  testator,  which 
made  it  clear  the  testator  could  not,  at  the  time  of  his  death,  have 
wished  to  benefit  him.  (Tit.  21.  pr.,  note.)  A  legacy  may  also  be 
transferred,  as  by  saying  what  I  gave  to  A  I  give  to  B,  and  then  B 
would  take  even  if  A  had  died,  and  A  would  not  take  if  B  had  died.  (1.) 

Lex  Falcidia. — The  wide  testamentary  power  given  by  the  Twelve 
Tables  (uH  hgassit  suae  reiy  ita  jus  esto)  and  practically  used,  so  that, 
the  inheritance  being  exhausted  by  legacies,  there  was  no  inducement 
to  the  heir  to  enter,  was  restrained  (a)  by  the  lex  Furiay  forbidding 
more  than  1000  asses  to  be  given  as  a  legacy,  but  ineffectually,  because 
any  number  of  legacies  to  that  amoimt  might  be  given ;  {h)  by  the  lex 
Voconia,  providing  that  no  legatee  was  to  have  more  than  each  heir 
luid,  but  also  ineffectually,  as  the  number  of  legatees  was  not  limited ; 
and,  lastly  (c),  by  the  hx  FcUcidia,  by  which  a  testator  was  restrained 
from  giving  away  in  legacies  more  than  three-fourths  of  the  inheritance. 
A  fourth,  the  quarta  Falcidia,  must  always  remain  to  the  heirs.  (Tit. 
22.  pr.,  note.) 

If  the  testator  gave  distinct  shares  in  his  inheritance  to  different 
heirs,  each  heir  had  a  right  to  one-fourth  of  his  share,  even  though  the 
total  thus  deducted  on  the  different  shares  exceeded  one-fourth  of  the 
whole  inheritance.  (1.) 

In  the  application  of  the  lex  Falcidia  regard  was  had  to  the  value 
of  the  estate  at  the  time  of  the  testator's  death.  A  subsequent 
increase  did  not  augment,  nor  did  a  subsequent  decrease  diminish, 
the  amount  the  legatees  received.  But  if  the  estate  subsequently  fell 
in  value,  so  that  the  heir  would  get  nothing  by  entering,  the  legatees 
would  have  to  come  to  terms  with  him,  to  induce  him  to  enter.  (2.) 
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In  oi-dcr  to  apply  the  lex  Falcidia,  the  testator's  debts,  his  funeral 
expenses,  and  Uie  priee  of  the  nian^iniission  of  slaves  were  first  deducted, 
and  then  the  heir  took  a  fourth  of  what  remained,  each  legatee  having 
a  pro[K)rtionate  amount  deducted  from  his  legacy  if  the  testator  had 
given  more  than  three-fourths  in  legacies.  If  he  had  given  more  than 
the  value  of  the  whole  inheritance,  no  account  was  taken  of  the  excess, 
and  the  heir  received  a  fourth  of  the  actual  value.  (3.) 

The  lex  Falcidia  did  not  apply  to  military  testaments.  (3,  note.) 
The  Novels  introduced  a  new  system.  The  heir  could  not  claim  a  fourth 
unless  he  first  had  an  inventory  made,  and  he  could  not  retain  it  at  all 
if  the  testator  forbad  its  retention,  the  legatees  and  other  persons 
interested  being  then  permitted  to  take  under  the  testament,  although 
the  heir  refused  to  enter.  (3,  note.) 

III.  FiDBicoMMissAiiii. — Fidcicommissa^  or  requests  to  the  heir  to 
do  something  in  favour  of  some  one  else,  and  any  words  of  request 
suflBced  (Tit.  24,  3),  were  expressions  of  the  last  wishes  of  the  person 
who  made  them,  and  were  dispositions  of  the  inheritance,  or  of  parts 
of  it,  the  position  of  the  person  profiting  by  them  being  in  the  former 
case  analogous  to  that  of  an  heir,  in  the  latter  to  that  of  a  legatee. 

Either  testamentary  heirs  or  heirs  ah  intestato  might  have^^/eiccwi- 
mma  imposed  on  them,  a,nd  fideicommissa  could  be  made  by  testament 
or  by  codicils,  or  orally.     (Tit.  23.  1,  note.) 

The  person  making  the  fdeicommissum  was  termed  the  jideicom- 
miitenSy  the  person  requested  to  perform  it  fiduciarius,  and  the  person 
to  be  benefited  by  \t  fdeicommissanus,  (2,  note.) 

The  object  of  fideicommissa,  when  originally  introduced,  was  to 
benefit  persons  legally  incapable  of  taking  as  heirs  or  legatees. 
Augustus  first  gave  them  legal  validity,  by  desiring  the  consuls  to 
interfere  to  see  them  carried  out.  By  degrees  a  pennanent  jurisdic- 
tion was  established  to  maintain  them,  under  a  special  magistrate, 
the  proBfor  fi^leicominissarius.  The  proceeding  was  always  extra  or- 
dinem.  No  action  Jay  to  enforoo  fi^deiconimissaj  but  the  magistrate  inter- 
posed if  he  thouglit  it  equitable  to  enforce  them.  (Tit.  23.  pr.  and  note.) 

When  first  introduced,  fideicommissa  gave  the  maker  of  them  a 
very  wide  range.  He  could  by  them  give  to  peregrini,  to  a  posthumous 
stranger,  to  an  uncertain  person,  to  Latini  Jiininnif  and  the  whole 
inheritance  to  a  woman  prevented  by  the  lex  Voconia  from  being  insti- 
tuted as  heir ;  and  the  lefjes  cwiucaricB  did  not  apply.  But  subsequently 
this  latitude  was  restricted  :  fideicommissa  in  favour  of  peret/rini,  post- 
humous strangers,  and  uncertain  persons  were  declared  invalid,  and 
the  rules  of  the  lex  Papia  Pojypasa  were  made  to  apply  to  them.  A 
tutor  could  not  at  any  time  be  given  by  a  fideicommissum.  (Tit.  23. 
pr.,  note.) 

If  a  fideicommissum  was  made  by  testament,  the  testament  must 
duly  institute  an  heir,  or  there  would  be  no  one  to  carry  out  thofidei- 
commissum.  Originally  the  heir  sold  the  inheritance  to  the  fideicom- 
missariuSf  the  former  binding  the  latter,  by  stipulation,  to  indemnify 
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him  against  all  claims  in  regard  to  the  inheritance,  and  the  latter  binding 
the  former  to  hand  everything  over  {emptce  et  veriditoi  hereditatis  dijm- 
laiiones),  (3,  note.) 

The  Sbnatusconsultum  Trbbbllianum  protected  the  heir,  by 
enacting  that,  directly  the  heir  gave  up  the  inheritance,  all  the  actions 
for  and  against  the  inheritance  should  at  once  pass  to  the  fidetcommis- 
sariiis  in  the  shape  of  actiones  utiles  and  the  heir  be  allowed  to  protect 
himself  against  all  actions  by  an  exception  reatitiUcB  hereditatis,  (4.) 

Sbnatusconsultum  Pbgasianum. — But,  though  the  heir  was  thus 
protected,  there  was  no  inducement  to  him  to  enter  on  the  inheritance. 
Accordingly  the  senatusconsultum  Pegasianum  was  passed,  which  per- 
mitted the  heir  to  retain  a  fourth  of  the  inheritance  against  ^^zcotti- 
missani  as  against  legatees.  The  fideicommissarius,  who  h^  been 
placed  by  the  senatusconsultum  Trehellianum  in"  the  position  of  an  heir, 
was  now  placed  in  the  position  of  a  legatee,  or,  to  speak  more  strictly, 
of  a  legatarius  partiarius,  that  is,  of  a  legatee  who  had  a  legacy,  not  of 
a  thing,  but  of  a  share  in  the  inheritance.  When  legacies  of  a  share 
were  given,  actions  belonging  to  the  inheritance  were  brought  by,  and 
against,  the  heir,  but  the  heir  stipulated  that  the  legatee  should  con- 
tribute to  all  outgoings  in  proportion  to  his  share,  and  bound  himself  to 
pay  what  was  due  to  the  legatee  for  his  share.  Similar  stipulations  were, 
subsequently  to  the  senatuscoustUtum  Pegasianum^  made  between  the 
heir  and  the  fideicominissarius  {stipulationes  partis  et  pro  parte).  (5.) 

The  senatusconsultum  Trehellianum  was,  however,  still  in  force,  for 
it  operated  (a)  if  the  fideicommissa  did  not  exceed  three-fourths  of  the 
inheritance,  and  (h)  if  the  heir  refused  to  enter  in  spite  of  being  sure 
of  his  fourth  under  the  senatusconsultum  Pegasianum^  the  praetor  made 
him  enter,  and  then  all  the  actions  were  transferred  to,  or  against,  the 
fiileicommissarius,  and  he  was  in  the  position  in  Arhich  he  would  have 
been  if  the  heir  had  entered  mider  the  senatuscoustUtum  Trehelli- 
anum. (6.) 

Justinian  united  the  two  senatusconstUta,  retaining  the  name  of  the 
senatusconsultum  Trehellianum.  The  heir  was  to  retain  his  fourth^  as 
under  the  senatusconsultum  Pegasianum  ;  but  actions  were  to  be  brought 
by  or  against  the  heir,  or  the  jUleicommissarius^  according  to  their 
shares,  as  under  the  senatusconsultum  Trehellianum,  so  that  the  jidei- 
Cfjmmuisai'iu^  was,  as  to  his  share,  in  loco  heredis.  If  the  heir  would 
not  enter,  he  ivas  compelled  to  do  so,  being  protected  against  all  loss, 
as  under  the  senatusconsultum  Pegasianum,  The  heir  could,  under 
Justinian,  but  could  not  previously,  redemand  the  fourth  if  he  had 
paid  it  over.  (7.) 

If  the  heir  had  a  specific  thing  given  him  to  retain,  equal  in  value 
to,  or  greater  in  value  than,  a  fourth  of  the  inheritance,  he  retained  it 
as  if  he  had  had  a  specific  legacy  of  the  thing,  and  all  actions  as  to 
the  whole  inheritance  passed  to,  or  against,  the  Jideicommissarius.  If 
the  specific  thing  to  be  retained  by  the  heir  was  less  in  value  than  a 
fourth,  then  the  heir  retained  also  enough  to  make  up  the  fourth, 
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and  the  actions  for  and  against  passed  to  the  heir,  as  to  the  share  re- 
tained to  make  up  the  difference.  (9.) 

A  fideicornvmsanvs  might  himself  be  turned  into  a  JUtLciaritis, 
and  be  requested  to  give  up  to  another  all,  or  a  part,  of  what  he 
received ;  and  he  was  not  allowed,  like  the  heir,  to  retain  a  fourth.  (11.) 

FideicommUsa  might  also  be  imposed  by  a  person  about  to  die  on 
his  heredes  ab  intestato  (10),  either  by  a  written  or  oral  declaration. 
If,  under  Justinian,  such  an  oral  declaration  was  made  of  his  wishes  to 
the  heir,  before  five  witnesses,  the  proof  was  sufficient.  But  if  it  was 
alleged  to  have  been  made  before  less  than  five  witnesses,  or  before 
none  at  all,  the  Jidnconimismrim,  having  previously  sworn  to  his  own 
good  faith,  might  call  on  the  heir  to  deny,  on  his  oath,  that  the  fidei- 
conimismm  had  been  made  as  alleged.  (12.) 

Fidekovimism  of  pcniieidar  things, — An  heir  or  a  legatee  might 
be  charged  by  &  Jideicommissum  to  give  up  a  particular  thing  specified 
by  the  testator  (Tit.  24.  pr.),  and  even  a  particular  thing  belonging  to 
another  person,  the  fiduciarius  being  thus  obliged,  if  he  could,  to  buy 
it  for  the  fideicommissaritis,  or,  if  he  could  not  buy  it,  to  give  its  value 
to  the  fideicommissiiHxLs,  (1.)  Freedom,  too,  might  be  given  to  the 
slave  of  another  person  by  a  fideicommissu7ny  and,  if  the  Jiduciarius 
could  not  at  once  purchase  the  freedom  of  the  slave,  he  must  wait  to 
see  if  any  opportunity  of  doing  so  might  arise.  The  slave  so  enfran- 
chised was  the  freedman  of  the  Juleicommissurimy  whereas  slaves  who 
received  their  freedom  directly  by  testament  (and  only  those  who  were 
slaves  of  the  testator,  both  at  the  time  of  his  making  the  testament 
and  at  the  time  of  his  dcatli,  could  so  receive  their  freedom)  were  the 
freedmen  of  the  dead  man,  and  hence  were  called  orcini,  (2.) 

CoDioiLS. — Coilicillt,  or  small  tablets  containing  memoranda  ad- 
dressed to  the  heir,  were  held  to  create  binding  fideicommism  in  the 
time  of  Augustus,  on  the  authority  of  Trebatius  and  Labeo.  (Tit.  25. 
pr.)  If  there  was  no  testament,  they  were  binding  on  the  Jieres  ab 
intestato,  (2.)  If  there  was  a  testament,  then  being  considered  as 
attached  to  the  testament,  they  failed  if  it  failed,  but  a  testator  could, 
by  inserting  in  his  testament  an  express  clause  to  that  effect  {daustda 
codicillaris),  provide  that  his  testament  should,  if  invalid  as  a  testa- 
ment, be  valid  as  a  codicil.  (Tit.  25.  pr.,  note.)  If  the  codicils  were 
made  before  the  testament,  and  not  confirmed  by  it,  they  were  bind- 
ing, unless  a  contrary  intention  appeared  in  the  testament.  If  made 
after  the  testament  and  not  confirmed  by  anticipation  in  it,  they  were 
binding  as  creating  fideicommissa ;  but  by  codicils  made  before  or 
aftef  the  testament,  and  confirmed  by  it,  not  only  fldeicommusa  could 
be  created,  but  legacies  given  or  a  tutor  appointed.  (1,  note.) 

No  form  was  necessary  for  codicils.  The  joint  effect  of  enactments 
of  Theodosius  and  Justinian  was  that  they  were  to  be  made  in  the 
presence  of  five  witnesses,  who  were  to  subscribe  them.  If  they  were 
not  so  made,  the  fideiccnnmissaritts  might,  having  sworn  to  his  own 
good  faith,  call  on  the  heir  to  deny  them  on  oath.  (3,  note.) 
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BOOK  III 

IKTB8TATB    SUCCESSION. 

Wb  now  come  to  the  second  mode  of  acquiring  univendfates  rerum^ 
that  is,  intestate  succession.  In  this  there  were  three  ranks : — 1,  sui 
heredes ;  2,  agnati ;  3,  in  substitution  for  the  gentiles  of  the  old  law, 
eogncUi. 

I.  Sui  Herbdes. — When  a  person  died  intestate,  which  might 
happen  in  five  ways, — by  (a)  his  having  made  no  testament,  {b)  his 
testament  not  being  legally  valid,  (c)  its  being  revoked,  or  (d)  made 
useless  by  change  of  statuSf  or  (e)  no  heir  entering  imder  it, — ^the  in- 
heritance passed^  by  the  law  of  the  Twelve  Tables,  in  the  first  place, 
to  the  8ui  heredes  (Tit.  1.  pr.,  1),  i.e.  the  children,  natural,  adoptive, 
or  made  legitimate,  in  the  power  of  the  deceased  at  the  time  of  his 
death  (2),  or,  to  speak  more  accurately,  at  the  time  when  it  is  estab- 
lishcKl  that  he  died  intestate  (7) ;  a  grandson,  however,  the  son  of  a 
deceased  son,  both  conceived  and  bom  after  the  grandfather's  death,  but 
before  the  fact  of  intestacy  becoming  established,  not  ranking  as  a  suus 
hereSf  as  not  having  been  connected  with  the  deceased  while  alive  by  any 
tie  of  relationship.  (8.)  A  child,  however,  might  become  a  situs  heres, 
though  not  in  the  power  of  the  deceased  at  the  time  of  his  death,  if 
he  was  a  captive,  and,  returning  subsequently  to  his  father's  death, 
was  made  a  sun^  Jieres  by  postliminy.  (4.)  And,  on  the  other  hand, 
a  child,  though  in  the  power  of  the  deceased  at  the  time  of  death, 
might  not  be  a  suns  heres ;  for  the  deceased  might  be  adjudged,  even 
after  his  death,  to  have  been  guilty  of  perduellio  (treason),  and  then, 
as  the  Jisciis  took  his  estate,  there  could  be  no  suus  heres^  (5.)  Sui 
hei'edes  were,  under  the  old  law,  obliged  to  take  the  inheritance  {neces- 
sani),  and,  as  they  could  take  it  without  their  knowledge  or  assent, 
the  sanction  of  a  tutor  of  a  pupil,  or  of  the  curator  of  an  insane 
person,  was  not  required,  but  the  prsetor  gave  sui  heredes  the  heneficium 
ahstinendi,  and  enforced  against  them  as  against  all  heredes  ah  intes- 
Uito,  when  necessary  for  the  protection  of  creditors,  the  heneficium 
separationis.  All  children,  of  both  sexes,  took  equally;  more  remote 
descendants  per  stirpes,  (6.) 

The  praetor,  by  giving  the  possessio  bonorum  unde  liberie  placed  in 
the  rank  of  sui  heredes  (a)  emancipated  children  (9) ;  {b)  if  the  eman- 
cipated father  was  dead,  grandchildren  conceived  after  his  emancipation 
(9,  note) ;  (c)  if  the  de  cujus  was  an  emancipated  son,  his  unemanci* 
patcd  children  conceived  before  the  emancipation ;  emancipated  children 
bringing  into  the  inheritance  their  property,  and  married  daughters 


654  SUMMAEY. 

their  dowry  (9,  note);  {(f)  sal  heredes  restituH  in  integrum  after  a 
capitis  deniinutio.  (9,  iiot^'.)  The  prajtor  also  preserved  in  their  rauk 
of  sui  heredes  those  who  were  improperly  disinherited.  (12.)  Those 
raised  to  the  rank  of  sui  heredes  had  the  option  of  taking  or  refusing 
the  inheritance  within  a  given  time.  (Tit.  1.  pr.,  note.) 

Children  given  in  adoption,  or  emancipated,  and  then  giving  them- 
selves in  arrogation,  were,  if  emancipated  by  the  adoptive  father  in  the 
lifetime  of  the  natural  father,  allowed  by  the  pnetor  to  rank  among 
his  sui  JieredeSf  but  had  no  claim  on  the  inheritance  of  the  adoptive 
father.  If  emancipated  by  the  adoptive  father  after  the  death  of  the 
natural  father,  they  had  no  claim  on  the  inheritance  of  the  adoptive 
father,  and  only  that  of  cognati  on  that  of  the  natural  father.  (10,  11, 
13.)  Under  Justinian  the  adopted  son  always,  unless  adopted  by  an 
ascendant,  remained  in  the  family  of  the  natural  father,  and  succeeded 
as  a  sum  heres  to  his  adoptive  father,  if  intestate,  but  had  no  claim  to 
be  benefited  by  his  adoptive  father's  testament.  (14.) 

A  constitution  of  Theodosius  permitted  the  children  and  descend- 
ants of  deceased  daughters  to  succeed  to  the  portion  their  mothers 
would  have  received  as  87ii  heredes,  giving  up  one-third  of  it  to 
other  sui  heredes,  if  there  were  any,  and,  if  not,  one-fourth  to  the 
agnati,  (15.) 

Under  Justinian  these  persons  succeeded  to  the  whole  share  of  the 
deceased  daughter,  without  any  deduction.  (16.) 

IT.  Agnati. — When  there  was  no  suvs  heres  or  any  one  called  to 
rank  with  sui  heredes,  or  none  who  entered  on  the  inheritance,  then 
the  inheritance  passed  by  the  law  of  the  Twelve  Tables  to  the  nearest 
agnatiy  i.e.  those  related  to  the  de  cujus  through  males  by  birth  or 
adoption  (Tit.  2.  pr.,  1,  2) ;  by  nearest  being  meant  nearest  at  the 
time  when  the  fact  of  intestacy  was  established.  (6.)  If  the  nearest 
agucUus  did  not  enter,  or  if  there  were  more  than  one  in  the  same 
degree,  then  if  none  of  the  nearest  agnati  (5)  entered,  the  inheritance 
passed,  not  to  more  remote  agnati,  but  at  once  to  the  cognati  or  blood 
relations,  among  whom  the  more  remote  agnati  were  included  by  the 
praetors.  (7.)  For  there  was  no  devolution  among  agnati,  just  as  there 
was  none  among  those  called  to  rank  with  sui  heredes.  Justinian 
altered  this,  and  permitted  devolution  among  agnati,  (7.) 

There  are  four  special  points  to  be  noticed  in  the  history  of  the 
changes  made  in  the  law  of  agnatic  guccession. 

1.  The  Position  of  Females. — The  law  of  the  Twelve  Tables  placed 
males  and  females  descended  through  males  on  an  equality.  The 
media  jurisprudentia,  i.e.  the  opinions  of  the  jurisprudents,  excluded 
altogether  females  descended  through  males  except  sisters  so  descended 
{consanguineae).  The  praetors  allowed  those  excluded  to  come  in  aa 
eognatce.  Justinian  restored  them  to  the  place  they  held  as  agiuUa 
under  the  law  of  the  Twelve  Tables.  (3.) 

2.  The  Position  of  Emancipated  and  Uterine  Brothers  and  Sisters 
and  tJieir  Children. — Under  the  old  law  such  persons  had  nothing  to 
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do  with  the  agnatic  saiccession.  They  were  introduced  into  it  under 
the  later  empire.  Anastasius  gave  the  rights  of  {4^natiou  to  euianci- 
pated  brothers  and  sisters,  one -fourth  of  what  they  would  have  received 
if  they  had  remained  in  the  family  being  deducted.  Their  children 
remained  cognati,  Justinian  gave  the  rights  of  agnation  to  uterine 
brothers  and  sisters  and  their  children ;  and  subsequently  admitted  as 
agnati  emancipated  brothers  and  sisters,  without  deduction  of  a  fourth, 
and  their  children.  (4,  note.) 

3.  The  Position  of  the  Ascendants, — ^The  ascendant  had  under  the 
old  law  no  place  in  the  agnatic  succession,  as  he  would  take  by  virtue 
of  his  patria  potestas,  unless  the  deceased  descendant  had  been  emanci- 
pated. If  emancipation  had  taken  place  with  an  understanding  that 
the  nominal  emancipator  should  take  everything  he  got  as  patron  in 
trust  for  the  emancipating  ascendant  (and,  under  Justinian,  every 
emancipation  was  taken  to  be  made  on  these  terms),  then  this  ascend- 
ant took  as  patron  in  default  of  sui  heredes,  but  Justinian  placed  the 
brothers  and  sisters  of  the  de  cvjus  before  him.  (8,  note.) 

Under  the  later  empire  the  goods  coming  from  his  mother  to  the 
de  CUJU8  passed  {a)  to  his  children  and  other  descendants,  {h)  then  to 
his  brothers  and  sisters,  and  (c)  to  his  father  in  preference  to  his  grand- 
father. This  too,  under  Justinian,  was  the  order  of  succession  to  the 
pecvlium  of  a  deceased  son,  except  that  here  the  rights  given  by  the 
patria  potestas  were  so  far  preserved  that  the  father  took  after,  not 
before,  the  grandfather.  (8,  note.) 

4.  The  reciprocal  Succession  of  Mothers  and  Children, —  The 
mother  was  allowed  to  succeed  to  her  children  by  the  senatusconsultum 
Tertrdlianumf  and  children  to  their  mother  by  the  senatuseonsiUtum 
Orphitianum,  (A  summary  of  the  changes  in  the  law  under  this  head 
is  given  under  Tit.  iv.  4.) 

III.  CoGNATi. — After  the  sui  heretics  and  the  agnati  came,  in  the 
old  law,  the  gentileSf  or  members  of  the  same  gens.  But  the  succes- 
sion of  the  gentiles  became  obsolete,  and  the  prsetor  substituted  the 
cogmiti,  that  is,  persons  bound  together  by  blood  relationship.  (Tit.  5.) 
The  cognati  included  those  who  had  undergone  a  minima  capitis 
deminutio  (1),  i.e.  emancipated  children,  and  children  in  an  adoptive 
family  (3),  collaterals  by  the  female  line  (2),  and  children  born  of  the 
same  mother,  but  of  an  uncertain  father.  (4.)  Later  legislation,  as 
has  been  shown  in  the  first  four  Titles  of  the  Book,  took  many  persons 
out  of  the  rank  (prdo)  of  cognati^  and  made  them  rank  with  sui  heredes 
or  agnati,  (1.)  There  was  no  limit  to  the  remoteness  in  which  agna- 
tion was  recognised,  but  the  prsBtor  only  gave  the  possessio  bonorum 
unde  cognati  to  blood  relations  within  the  sixth  degree,  or,  in  the  one 
case  of  children  of  a  second  cousin,  to  those  in  the  seventh  degree.  (5.) 
The  degrees  of  relationship  of  ascendants  and  descendants  are  calcu- 
lated by  the  stages  of  ascent  or  descent.  There  is  a  stage  to  the 
father  or  the  child,  a  second  to  the  grandfather  or  the  grandson.  The 
degrees  of  collateral  relationship  are  calculated  by  going  up  to  and 
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down  from  a  common  ancestor,  and  adding  up  the  total  number  of 
8tag03.  (Tit.  G.  pr.)  Justinian,  altering  the  old  law,  so  far  recognised 
tics  of  cognation  among  slaves,  that  in  the  case  of  the  parents  and  the 
children  being  enfranchised,  they  had  reciprocal  rights  of  succession, 
and  the  children  were  in  the  position  of  children  bom  in  a  regular 
marriage.  (10.)  It  is  scarcely  necessary  to  add  that  among  |)ersons  of 
the  same  natural  degree  {gradus)  of  relationship,  those  are  preferred 
who  belong  to  a  higher  rank  (prdo)^  i.e.  who  are,  or  rank  with,  sui 
heredes  or  agnati,  (11,  12.) 

Before  quitting  the  subject  of  intestate  succession,  we  have  to 
notice  two  subsidiary  points  connected  with  it:  (1)  the  succession 
(modified  by  the  assignation)  of  freedmen,  and  (2)  the  machinery  by 
which  the  pnetor  modified  intestate  succession,  bonorum  poasessio, 

1.  (a.)  Succession  of  Freedmen. — Under  the  law  of  the  Twelve 
Tables  the  sut  Iieredes  of  the  freedman,  including  adopted  children 
and  a  wife  passing  in  manum,  excluded  the  patron,  who^  and  whose 
children,  succeeded  only  if  there  were  no  sui  heredeSf  and  the  freed- 
man might  make  what  testament  he  pleased  and  exclude  the  patron. 
A  freedwoman,  however,  being  in  the  patron's  tutela,  could  only  make 
a  testament  with  her  patron's  consent,  and  as  she  could  have  no  sui 
heredes  he  necessarily  succeeded  to  her  if  she  died  intestate.  (Tit.  7.  pr.) 
Under  the  prsBtoriau  system,  the  praetor  thinking  it  hard  that  the 
patron  should  be  excluded  by  adoptive  sui  Iwrcdes,  or  a  wife  married 
in  nuinuni,  gave  the  patron  possession  of  half  the  goods,  whether  the 
freedman  died  testate  or  intestate;  the  patron  being  still  excluded 
altogether  by  natural  children,  although  they  had  passed  out  of  the 
freedman's  family,  unless  they  were  properly  disinherited.  This 
change^  however,  did  not  apply  in  favour  of  a  j^itrona  or  the  daughter 
of  a  patronus ;  but  by  the  lex  Pajyia  Poj^jHta,  women  having  the  jus 
liberorum  were  placed  on  a  level  with  men  in  this  respect.  (1.)  The 
lex  Papia  Poppcea  also  introduced  a  change  in  favour  of  patrons.  If 
a  freedman  left  a  fortune  of  100,000  sesterces,  and  fewer  than  three 
children,  the  patron  took  a  virile  part  (i.e.  half  if  there  was  one  child, 
and  a  third  if  there  were  two)  of  the  inheritance,  whether  the  freed- 
man died  testate  or  intestate.  (2.)  Justinian  did  away  with  all  dis- 
tinction between  the  patrorM  and  the  patronus,  and  between  the  Uherta 
and  the  libertuSf  and  regulated  the  succession  of  freed  persons  as 
follows : — First  came  the  children  of  the  freedman  (to  speak  only  of  a 
man),  whether  in  his  power  or  not,  or  even  if  bom  before  he  was  en- 
franchised. Then,  if  he  had  no  children,  came  the  patron  and  his 
descendants;  in  default  of  these  the  collaterals  of  the  patron  to  the 
fifth  degree.  If  the  freedman  had  children,  he  could  make  any  testa- 
ment he  pleased ;  if  he  had  not,  he  could  only  make  what  testament 
he  pleased  if  his  fortune  was  less  than  100  aurei ;  if  it  was  more,  he 
must  leave  one-third  to  the  patron.  (3.)  By  a  change,  subsequent  to 
the  date  of  the  Institutes,  Justinian,  in  case  the  freedman  left  no 
children,  preferred  the  father  and  mother,  and  the  brothers  and  sisters, 
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of  the  deceased  to  the  patron.  While,  before  Justinian,  there  were 
still  Latini  Juniani,  their  goods  were  treated  as  a  pecMuin,  which 
passed  in  all  cases  on  their  death  to  the  manumittor,  who  could  deal 
with  it  by  testament  as  he  pleased ;  but  by  the  senatusconsultum  Lar- 
gianum  the  children  of  the  patron,  unless  duly  disinherited,  were  pre- 
ferred to  extranei  heredes  ;  and  by  an  edict  of  Trajan,  if  a  slave,  against 
the  will  or  without  the  knowledge  of  the  patron,  was  made  a  Roman 
citizen  by  imperial  rescript,  he  was  considered,  indeed,  during  his  life  a 
Roman  citizen,  but  at  the  moment  of  death  became  a  Latinua,  and  the 
rights  of  the  patron  were  restored.  (4.) 

(b.)  Assignation  of  Frekdmen. — A  patron  having  two  or  more 
•children  in  his  power  (Tit.  8.  2)  might  instead  of  allowing  the  goods  of 
a  frcedman  to  go  equally  to  all  the  patron's  children  in  the  same  degree 
as  they  otherwise  would  do  (Tit.  8.  pr.),  assign,  by  or  without  a  testa- 
ment, and  in  any  terms  (3),  to  any  person  in  his  power  (2),  a  freed 
man  or  woman,  so  that  after  the  death  of  the  parent  the  person  to  whom 
the  freed  person  is  assigned  is  alone  considered  the  patron,  and  excludes 
all  other  children.  (Tit.  8.  pr.)  But  if  the  assignee  died  or  was  emanci- 
pated (2),  the  force  of  the  assignment  was  at  an  end. 

II.  Bonorum  Possbssiones. — The  praetor  placed  the  person  best 
entitled  in  possession  of  the  hereditas,  in  case  the  possession  was  dis- 
puted, and  then  in  process  of  time  regulated  this  admission  as  he 
thought  best  to  amend,  to  correct,  or  to  supplement,  the  civil  law  (Tit. 
9.  1) ;  and  usucapion  ripened  into  ownership  the  possession  he  gave. 
The  possessor  was  ordinarily  protected  by  the  interdict  quorum  lyoiwrum  ; 
and  to  obtain  this  protection,  the  heir  who  had  under  the  civil  law  an 
indisputable  title  often  demanded  the  honorum  possessio ;  the  preotor 
generally  acting  under  his  executive  authority  and  giving  possession 
according  to  his  edict  (possessio  edictalts),  and  sometimes  giving  a  spe- 
cial possession  (possessio  decretalis)  after  hearing  the  parties,  and  then 
sometimes  only  giving  an  interdict  forbidding  violent  eviction.  (1,  note.) 

The  various  kinds  of  possession  of  goods  are  divided  according  as 
there  was,  or  was  not  a  testament;  out  of  ten  kinds  known  before 
Justinian,  two  referred  to  testate,  and  eight  to  intestate  succession. 

To  testate  succession  belonged  (a)  pf/ssessio  contra  tabidas,  given  to 
children  passed  over ;  (6)  possessio  secundum  tahulas,  given  (but  only 
after  it  had  been  ascertained  that  the  possessio  contra  tahidas  was  not 
due)  when  the  heir,  under  a  duly  made  and  valid  will,  wished  for 
protection  of  the  interdict  quorum  Ixmorum^  when  the  prajtor  wished  to 
uphold  a  testament  defectively  made,  or  in  other  cases,  as  that  of  the 
institution  of  a  posthumous  stranger,  or  of  an  heir  under  an  unfulfilled 
condition. 

To  intestate  succession  belonged  eight,  four  relating  to  the  succession 
of  freemen,  four  to  that  of  frecdmen.  A  summary  is  given  of  these 
eight  kinds  of  possession  under  Tit.  9.  3.  If  there  was  no  one  to  whom 
I)osscs8ion  could  be  given,  the  cerariwm^  or,  later,  the  fiscus  took  the 
goods.  (3.) 
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Out  9f  the  ten  kinds  of  possession  just  mentioned,  Justinian  sup- 
pressed  four  of  those  relating  to  intestate  succession,  viz.  the  umle 
decern  persoiice,  suppressed  because  under  his  system  parents  were 
themselves  the  manumittors  of  their  children  (4) ;  the  turn  gnem  ex 
famUia^  the  unde  Hberi  patroni  patronceque  et  parentes  eorum  (5),  and 
the  unde  cognati  manumissoris  (6),  rendered  obsolete  by  his  system, 
and  regulating  the  rights  of  patronage.  He,  however,  retained  a  kind 
of  possession,  known  to  the  previous  law,  though  not  reckoned  in  the 
ten  ordinary  kinds ;  that,  namely,  turn  quibus  ex  legibus,  when 
possession  was  given  in  pursuance  of  a  direct  enactment,  as,  e.g.,  when 
the  patron  shared  with  the  children  of  the  libertus  under  the  lex  Papia 
Poppcea.  (7.) 

Possession  of  goods  had  to  be  demanded  by  parents  and  children 
within  a  year,  and  by  all  others  within  a  hundred  days  of  the  time  of 
their  knowing  of  their  rights  (8),  dies  utiles  alone  being  counted.  (9.) 
If  not  demanded,  then  the  rights  of  possession  of  the  person  not 
demanding  at  the  time  fixed,  or  refusing  it,  passed  to  those  in  the  same 
degree,  and  if  there  were  none,  then  to  those  in  the  next  degree.  (9.) 
Demand  was  made  before  a  magistrate,  and  special  terms  of  demand, 
da  milii  hanc  possessionem,  were  necessary,  until  Constantius  permitted 
any  terms  to  be  used,  and  Justinian  did  away  with  the  necessity  of  an 
application  to  a  magistrate.  If  a  person  having,  as  civil  heir,  right  to 
demand  possession,  did  not  demand  it,  accepting  the  inheritance  under 
his  civil  right,  and  the  next  in  the  order  of  pnetorian  succession  did, 
after  the  delay  had  expired,  demand  possession,  it  was  given  him,  but 
only  sine  re  as  opposed  to  cum  re :  he  got  the  technical  possession  but 
not  an  interest  in  the  goods  conclusive  against  the  heir.  (10.) 

System  of  thb  Novels. — In  the  years  543  and  547,  by  the  118th 
and  127th  Novels,  Justinian  introduced  a  totally  new  scheme  of  intes- 
tate succession,  a  summary  of  which  is  given  under  Tit.  9.  10. 

Other  Modes  of  acquiring  a  Universitas  Rbrum. 

We  now  pass  to  the  four  remaining  modes  by  which  a  universitas 
rerum  was  acquired,  in  addition  to  testamentary  and  intestate  succes- 
sion. 

i.  Arrooation. — The  first  is  arrogation,  which  is  specially  men- 
tioned as  forming  part  of  the  customary  law.  (Tit.  10.  pr.)  By  arrogation 
all  the  property  and  all  the  debts  due  to  the  arrogated  passed  to  the  arro- 
gator,  except  only  those  things  which  were  extinguished  by  the  capitis 
deminutio  which  arrogation  involved,  such  as  the  rights  of  agnation, 
and  the  services  which  a  freedman  bound  himself  by  oath,  as  the  price  of 
his  freedom,  to  pay  to  the  patron,  and  which,  being  personal  to  the 
patron,  were  extinguished  if  the  patron  was  arrogated.  (1.)  The  arro- 
gator  was  not  bound  to  pay  the  debts  of  the  arrogated,  just  as  a  piiteV' 
familias  was  not  bound  to  pay  the  debts  of  the  son  ;  but  the  property  of 
the  an'ogated  was  made  answerable,  the  prrctor,  by  a  sort  of  restitutio  in 
integrum^  allowing  the  creditors  to  proceed  against  the  arrogated  as  if 
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the  an'ogatiou  had  not  taken  place,  and  unless  the  arrogator  satisfied 
them  the  praetor  gave  them  possession  of  the  goods,  and  allowed  them 
to  be  sold.  (3.)  Under  Justinian's  legislation,  if  any  property  was 
acquired  by  the  arrogated  from  any  source  except  the  arrogator,  the 
usufruct  only  went  to  the  arrogator,  and  if  the  arrogator  died,  the 
property  in  it  passed  to  the  children,  and,  if  none,  to  the  brothers  and 
sisters  of  the  deceased,  and  only  in  default  of  them  to  the  arrogator.  (2.) 
What  is  said  of  arrogation  as  a  mode  of  acquiring  a  universitas  rerum 
is  true  of  the  conventio  in  manum  of  a  wife  under  the  old  law.  (1, 
note.) 

ii.  BoNORUM  Addictio. — The  mode  next  noticed  of  acquiring  a 
universitcu  rerum  is  the  bf/noj-um  addictio,  introduced  by  a  constitution 
of  Marcus  Aurelius.  (Tit.  11.  pr.)  If  a  testator  (even  by  codicils)  gave 
liberty  to  any  slaves,  then,  after  the  inheritance  had  been  successively 
(4)  rejected  by  the  heredes  ex  testamento,  the  hei*edes  ah  intestato,  and 
the  fiscusy  any  of  these  slaves,  or,  under  a  constitution  of  Gordian, 
any  one  else  (1,  note),  might  apply  to  have  the  goods  given  over  to 
him  {bonorum  addictio),  on  his  undertaking  to  satisfy  the  creditors  in 
full,  the  application  being  entertained  both  in  favour  of  liberty,  and  to 
spare  the  deceased  the  disgrace  of  a  sale  oi  his  goods.  (2.)  The  slaves 
enfranchised  by  the  testament  were,  when  maniunitted,  the  freedmen 
of  the  deceased  (orcini),  unless  there  was  only  a  fiduciary  direction  to 
manumit  them,  or  the  slaves  had  agreed  to  be  the  freedmen  of  the 
person  to  whom  the  addictio  was  made.  The  constitution  further 
directed  that  even  when,  in  such  a  case,  the  fisciis  accepted,  the  direc- 
tions as  to  liberty  should  be  carried  out.  (1.)  If  a  person  while  under 
twenty-five  years  did  not  accept  as  Tierea  ab  intestato  an  inheritance, 
and  liberty  was  acquired  by  the  addictio  bonorum,  then,  although  when 
he  was  twenty-five  he  might  be  restitutns  in  integrum  and  accept,  yet 
the  liberty  once  given  could  not  be  taken  away.  (5.)  Justinian  ex- 
tended the  addictio  to  cases  where  freedom  was  given  not  by  testament 
but  inter  vivos  or  mortis  causa  (6),  and  also  provided  that  the  addictio 
might  bo  made  after  a  sale  by  the  creditors  had  taken  place,  if  the 
application  was  made  within  a  year  from  the  sale,  which  was  then 
rescinded ;  and  that  a  composition  accepted  by  the  creditors,  or  only 
enfranchisement  of  some  of  the  slaves  directed  to  be  enfranchised, 
should  be  accepted,  if  necessary,  as  satisfactory;  and  that  if  those 
entitled  to  apply  for  an  addictio  did  not  all  apply  at  the  same  time, 
the  first  applicant  should  have  the  possession.  (7,  note.) 

iii.  Bonorum  Vbnditio. — The  mode  next  noticed  of  acq>iiring  a 
universitas  rei'um  is  the  bonorum  venditio,  one  of  the  preetorian  modes 
of  execution  by  which  a  transfer  of  the  entire  property  of  a  debtor  was 
made  to  the  person  who,  in  consideration  of  receiving  it,  would  pay 
the  largest  proportion  of  the  creditor's  claims.  A  summary  of  the 
mode  in  which,  and  the  circumstances  under  which,  this  process  was 
carried  out,  is  given  under  Tit.  12.  pr.  In  the  time  of  Justinian  this 
process  had  become  obsolete,  and  the  goods  of  the  debtor,  being  handed 
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over  to  tlie  creditors,  were  sold  by  them  separately  as  oocasion  might 
offer  (honor  um  distract  to). 

iv.     FORFBITUBB     UNDBR      THB     SkNATUSCONSULTUM      ClAUDIANUM. — 

A  uniVL'r»itas  rerum  Avas  acquired  under  the  senatusconsultum  Clan- 
dianuirif  when  a  free  woman  was  denounced  three  times  by  the  master 
of  a  slave  as  having  formed  a  disgraceful  connection  with  the  slave.  A 
magisterial  decree  reduced  her  to  the  condition  of  an  ancilla,  and  she 
and  her  property  passed  to  the  owner  of  the  slave.  If  it  was  a  freed- 
woman  who  formed  such  a  connection^  she  became  again  the  slave  of 
her  patron,  unless  he  had  assented  to  her  conduct,  in  which  case  she 
became  the  slave  of  the  owner  of  the  slave  with  whom  she  had  dis- 
graced herself.  Justinian  abolished  all  this  as  unworthy  of  his  empire. 
(Tit.  12.  1.) 

Obligations. 

We  now  pass  to  obligations.  A  summary  is  given  in  the  text, 
under  Tit.  13.  2,  of  the  meaning  of  the  term  obligation,  and  of  the  main 
features  of  Roman  law  with  regard  to  the  sources  of  obligations,  con- 
tracts, ctilpa,  interest,  and  the  actions  attached  to  obligations. 

Of  the  ten  recognised  heads  o|  contracts^  the  first  noticed  are  those 
made  re. 

Contracts  Rb. — There  were  four  kinds  of  contracts  made  re, 
i.e.  by  the  delivery  of  the  thing:  mutuuni,  commodatum,  depositum, 
piynus.  In  mutuum  the  receiver  became  the  owner,  in  ptgnus  he 
became  the  possessor,  in  comuiodatum  and  depositum  he  became  in 
possessione  of  the  thing  delivered.  (Tit.  14.  pr.) 

Mutuum. — Here  the  deliverer  of  the  thing  makes  over  the  thing  as 
the  property  of  the  recipient,  who  by  receiving  it  binds  himself  to  return 
an  exact  equivalent  in  genere,  and  who,  if  he  fails  to  do  this,  can  bo 
sued  by  a  condt^tio  certi  (1),  although  the  thing  handed  over  to  him 
may  have  i)erished  through  mere  accident.  (2.) 

Comrtwdatum. — Hero  the  deliverer  gratuitously  puts  the"  recipient 
in  possession  of  a  thing  which  the  recipient  wishes  to  make  use  of.  As 
it  is  the  recipient  who  benefits  by  the  contract,  he  has  to  take  the  care 
of  it  which  a  bonus  paterfamilias  exercises,  and  not  merely  the  care 
he  takes  of  his  own  property ;  but  he  is  not  answerable  if  the  thing  is 
lost  through  causes  wholly  beyond  his  control.  He  can,  when  the 
term  for  which  the  thing  was  lent  has  expired,  be  made  to  restore  this 
identical  thing  or  its  value  by  the  a/itio  commodati  directa^  having  in 
turn  an  actio  commodati  contraria  (both  actions  being  bonm  fidei)  for 
any  extraordinary  expenses  or  for  losses  through  the  fault  of  the 
deliverer.  (2.) 

Dej)ositum. — Here  the  deliverer  for  his  own  benefit  puts  the  reci- 
pient (who  receives  gratuitously)  in  possession  of  a  thing  which  the 
deliverer  wishes  to  have  kept  for  him.  The  recipient,  as  he  is  oon- 
fcrring  a  benefit,  is  answerable  not  for  carelessneBS,  but  only  for  negli- 
gence 80  great  as  to  amount  to  fraud.     When,  however,  the  depodt 
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was  made  in  circumstances  of  sudden  calamity,  as  fire  or  shipwreck, 
the  recipient  had  to  pay  double  the  value  of  the  thing  if  he  denied  that 
he  had  received  it.  The  identical  thing  can  be  reclaimed  at  any  time 
by  the  deliverer,  and  must  not  be  made  use  of  by  the  recipient.  The 
deliverer  had  the  actio  depositi  direeta  for  the  restitution  of  the  thing, 
and  the  recipient  the  actio  depositi  conirarta  (both  actions  being  hance 
fidet)  for  all  expenses  incurred  and  -losses  sustained  through  the  fault 
of  the  deliverer.  (3.) 

Pignus. — Here  the  deliverer,  the  debtor,  puts  the  recipient,  the 
creditor,  in  possession  of  the  thing;  but  the  creditor  cannot  make  use 
of  it,  and  although  he  may  apply  the  fruits  in  reduction  of  principal, 
he  cannot  take  them  except  by  special  agreement  for  interest.  The 
creditor  was  boimd  to  use  the  diligence  of  a  bontis  pater/amiliaSy  but 
he  was  not  liable  for  loss  by  accident.  The  creditor  was  compelled  by 
the  actio  pigneraticia  direeta  to  restore  the  thing  when  his  claim  was 
settled,  and  could  bring  the  actio  pigneraticia  contraria  (both  actions 
being  boiice  fidet)  to  recoup  himself  for  expenses  and  for  losses  caused 
by  the  debtor.  (4.) 

CJoNTRACTS  MADE  Vebbis. — There  were  two  forms  of  contract 
made  verbis,  besides  stipulations,  known  to  the  old  law,  but  obsolete  in 
the  time  of  Justinian,  the  dictio  dotis  and  the  jurata  promissio  liberti 
(Tit.  15.  pr.^  note);  but  it  is  only  of  stipulations  that  any  notice  need  be 
taken. 

Stipulations. — Stipulations  were  a  form  of  unilateral  contract, 
in  which  the  stipulator  or  questioner  asked  the  promissor  whether  he 
would  enter  into  the  engagement  proposed,  and  on  the  promissor  reply- 
ing that  he  would,  the  contract  was  complete.  Originally  the  peculiar 
words,  spondesne,  spondee,  oould  only  be  used  by  Roman  citizens,  but 
in  later  times  no  special  form  of  words  was  necessary  as  long  as  there 
was  a  question  and  an  answer.  (1.) 

A  stipulation  may  be  made  simply  (pure),  or  may  be  modified, 
either  with  reference  to  a  term  {in  diem),  or  by  being  subjected  to  a 
condition.  (2.) 

When  a  stipulation  is  made  i7i  diem,  as  to  give  on  a  future  day 
named,  the  interest  in  the  stipulation  is  at  once  fixed  (cessit  diett) ;  and 
if  the  promissor  pays  before  the  day  named,  he  cannot  get  his  money 
back;  but  the  time  for  enforcing  the  obligation  does  not  come  {non 
venit  dies)  until  the  whole  of  the  future  day  fixed  has  expired.  (2.)  If 
a  person  promises  to  give  in  a  distant  place,  a  delay  sufficient  to  make 
the  execution  of  the  promise  possible  is  implied.  (5.)  Lapse  of  time 
was  not  a  means  recognised  by  law  for  the  extinction  of  an  obligation 
or  promise  to  pay  so  much  to  a  man  every  year  while  he  lived :  it  was 
therefore  theoretically  never  extinguished,  but  the  heir  of  the  stipulator 
would  be  prevented  by  an  exception  from  enforcing  the  promise  after 
the  stipulator's  death.  (3.) 

When  a  stipulation  is  made  conditionally,  the  interest  of  the  stipu- 
lator is  not  fixed  till  the  condition  is  fulfilled.     He  has  only  a  hope 
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that  the  thing  will  be  owed  to  him,  but  this  hope  (spes  dehitum  in) 
passes  to  his  heirs,  and  they  can  enforce  the  contract  when  he  could 
have  enforced  it.  A  promise  to  give  if  a  man  does  not  do  something 
in  his  power  is  equivalent  to  a  promise  to  give  when  he  dies,  and,  as 
he  must  die  some  day,  is  made  in  diem.  (4.)  If  the  condition  relates 
to  past  or  present  time,  the  knowledge  of  the  parties  as  to  the  event  is 
immaterial.  Either  the  condition  has  not  been  fulfilled  and  the  stipu- 
lation is  of  no  eifQCt,  or  it  has  been  fulfilled  and  the  stipulation  can  be 
enforced  at  once.  (6.)  Where  the  promise  is  to  do  something  or  not  to 
do  something,  the  proper  course  is  to  fix  in  the  stipulation  the  penalty 
to  be  paid  if  the  thing  is  not  done  or  is  done,  as  this  avoids  uncertainty 
as  to  what  amount  ought  to  be  paid  for  the  breach  of  promise.  (7.) 

Gosiiptdators,  Co^romissora, — A  verbal  contract  might  be  made 
so  that  more  than  one  person  should  be  joined  in  the  stipulation,  the 
promissor  undertaking  to  give  to  each,  or  in  the  promise,  each  pro- 
missor  answering  affirmatively  the  question.  These  contracts  might 
also  be  made  so  as  to  create  joint  creditors  or  joint  debtors  (Tit.  16. 
pr.),  and  one  promissor  might  answer  so  sis  to  bind  himself  simply  ;  the 
others  in  a  modified  manner.  (2.)  The  thing  was  due  to  each  co-stipu- 
lator and  from  each  co-promissor.  If  the  thing  was  given  by  or  to  any  of 
the  joint  parties,  the  obligation  was  at  an  end.  If  one  co-promissor 
ceased,  as  by  deminutio  capitis^  to  be  bound,  the  other  co-parties  re- 
mained bound.  If,  however,  an  action  was  brought  on  the  contract, 
then  the  obligation  was  at  an  end,  but,  under  Justinian,  if  the  oo-pro- 
missor  sued  oould  not  pay  entirely,  the  others  might  be  sued  for  the 
deficiency.  (1,  note.)  The  co-promissor  who  had  paid  all  could  recover 
their  shares  from  the  other  joint  debtors,  either  as  a  partner,  if  there 
was  a  partnership,  or  if  not,  by  so  paying,  or  by  the  law  allowing  him 
to  feign  that  he  had  so  paid,  that  the  actions  of  the  creditors  were 
made  available  for  his  benefit.  (1,  note.) 

SfijMlations  of  Slaves, — A  slave  can  stipulate  (though  he  cannot 
promise)  for  his  owner  (Tit.  17.  pr.),  whether  he  names  his  owner  or 
not  (1);  and  if  a  slave  stipulates  after  his  owner's  death  and  before 
the  entry  of  the  heir,  he  acquires  for  the  inheritance.  (Tit.  17.  pr.) 
He  may  stipulate,  however,  for  a  personal  right  for  himself,  as  for 
leave  to  cross  a  field,  but  he  exercises  this  for  his  master's  benefit.  (2.) 
When  a  slave  is  held  in  common,  he  acquires  for  his  joint  owners  in 
proportion  to  their  interests  in  him,  unless  he  is  acting  by  the  orders 
or  in  the  name  of  one  only  of  them,  or  unless  the  thing  cannot  be 
acquired  by  one  of  them,  as,  e.g.,  if  it  is  already  owned  by  one  of  his 
owners.  (3.) 

Division  of  Stipulations, — Stipulations  may  be  divided  according 
as  they  are  voluntary  or  not. .  (Tit.  18.  pr.)  Those  that  are  not  voluntary 
are,  1,  judicial,  required  by  the  judge;  2,  pnetorian,  required  by  the 
pnctor  or  cedile ;  3,  conunon,  required  properly  by  the  pnetor,  but 
often,  for  the  sake  of  avoiding  delay,  by  the  judge.  Instances  of  those 
required  by  the  judge  are  the  security  required  de  doloy  that  a  person 
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condemned  to  restore  a  thing  shall  restore  it  without  fraudulently 
lessening  its  value;  and  de  pvrftpfjuoiplo  servo,  that  a  defendant  will 
pursue  or  pay  the  price  of  a  slave  the  subject  of  litigation,  who  has, 
through  the  defendant's  fault,  escaped  out  of  the  defendant's  posses- 
sion. (1.)  Instances  of  those  required  by  the  prcctor  are  damni  infecH, 
security  against  apprehended  injury,  and  ler/aforum,  security  by  the 
heir  that  he  will  pay  the  legacies.  (2.)  Instances  of  those  required 
sometimes  by  the  prtetor,  sometimes  by  the  judex,  are  rejn  salvain  fore 
pupillOf  security  for  the  property  of  a  pupil,  and  de  rata,  that  a  principal 
will  ratify  what  the  procurator  does  for  him.  (4.) 

Stipulatignes  Inutilks. — Stipulations  are  invalid  for  various  reasons, 
which  may  be  classed  under  the  following  heads  : — 

i.  On  account  of  their  object,  as  when  the  stipulation  is  (a)  for  a 
thing  that  does  not  or  cannot  exist  (Tit.  19.  1);  or  (h)  for  a  thing  of 
which  the  stii)ulator  has  not  the  commereiumy  as  for  a  res  aaci'a  or  a 
freeman ;  and  in  such  cases  the  stipulation  is  invalid  at  once,  though 
the  thing  may  afterwards  become  such  as  he  is  capable  of  holding,  as 
it  also  becomes  void  if  the  thing,  without  the  fault  of  the  promissor, 
becomes  such  as  the  stipulator  cannot  hold  (2) ;  (c)  for  a  thing  belong- 
ing to  the  stipulator  or  in  case  it  may  belong  to  him  (2,  22) ;  or  {d)  ex 
turpi  causa,  as  to  commit  murder.  (24.) 

ii.  On  account  of  the  persons  by,  for,  or  between  whom  they  are 
made, — 1.  Stipulations  are  invalid  when  made  by  (a)  dumb  or  wholly 
deaf  persons  (7);  (b)  madmen  (8);  (c)  an  infant  pupil;  or  {d)  a  filius- 
familias  below  the  age  of  puberty.  (9,  10.) 

2.  Stipulations  are  invalid  when  made  for  (a)  a  third  person  other 
than  a  person  in  whose  power  the  stipulator  is.  (4.)  But  such  a  stipu- 
lation may  be  made  valid  by  adding  that,  if  payment  to  the  third 
person  is  not  made,  a  penalty  shall  be  payable  to  the  stipulator  (19) ; 
and  whenever  the  stipulator  has  an  interest  in  the  payment  to  a  third 
person  being  made,  as  if  it  is  a  co-tutor  who  on  retiring  stipulates,  to 
save  himself,  that  the  property  of  the  pupil  shall  be  safely  adminis- 
tered by  the  remaining  tutors,  or  if  the  third  person  is  a  procurator  or 
creditor  of  the  stipulator,  the  stipulation  is  valid.  (20.)  If  a  stipulator 
engaged  for  payment  to  himself  or  another,  payment  to  the  other  ex- 
tinguished the  obligation.  If  he  stipulated  for  payment  to  himself  and 
another,  he  could  recover  half  the  sum  stipulated  for.  (4.)  (6)  The 
stipulation  was  also  invalid  if  the  promise  was  so  made  to  bind  a  third 
person  as  that  this  third  person  should  give  or  do  something  (3,  21) ; 
but  the  stipulation  might  be  made  valid  either  by  the  promissor  pro- 
mising that  he  would  manage  that  the  third  person  gave  or  did  the 
thing,  or  that  he  himself  would  pay  a  penalty  in  case  the  third  person 
did  not  give  or  do  the  thing.  (3,  19.) 

3.  Masters  cannot  stipulate  with  their  slaves,  nor  fathers  with  their 
children  in  their  power.  (6.) 

iii.  On  account  of  the  manner  in  which  t/iey  are  made, — The  parties 
must  consent  to  the  same  thing  (5,  23) ;  and  if  several  things  are  in 
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eluded  in  the  question,  the  promissor  is,  unless  he  gives  a  general 
assent,  only  bound  as  to  those  things  to  which  he  bound  himself  by  his 
answer.  (18.)  The  question  is  inferred  from  the  record  of  the  answer 
in  a  written  document  embodying  a  stipulation.  (17.) 

iv.  On  accotmt  of  the  time  or  the  condition  suhject  to  which  they 
are  made,  (a)  Time, — A  stipulation  was  invalid  that  a  thing  should 
be  given  after  the  death  of  the  stipulator  or  the  possessor,  because  the 
right  to  have  the  engagement  performed  would  then  accrue  not  to  the 
party  to  the  contract,  but  to  his  heirs,  who  were  in  the  position  of 
third  persons.  (13.)  An  engagement  to  give  the  day  before  death  was 
equally  invalid,  as  until  the  death  occurred  it  could  not  be  known  when 
the  day  was.  (13.)  But  an  engagement  to  give  at  the  time  of  death  was 
valid,  as  the  performance  was  considered  to  become  due  before  the  heir 
occupied  his  position  as  heir  (15),  and  a  stipulation  to  give  after  the 
death  of  a  third  person  was  valid  as  being  merely  an  uncertain 
term.  (16.)  A  preposterous  stipulation,  that  is,  '  If  something  hap- 
pens to-morrow,  will  you  give  me  to^lay?'  was  invalid.  (14.)  Under 
Justinian,  however,  all  the  causes  of  invalidity  under  this  head  and  as 
to  the  time  of  death  were  removed.  (13,  14.) 

{h)  Condition. — An  impossible  condition  makes  a  stipulation  void, 
but  a  stipulation  is  valid  and  the  thing  is  due  at  once,  if  it  is  given 
in  case  an  impossible  condition  is  not  performed.  (11.)  The  heirs  of 
the  stipulator  and  the  promissor  could  sue  and  be  sued  if  the  condition 
of  a  properly  made  conditional  stipulation  was  fulfilled  after  the  death 
of  the  party  to  whom  they  were  heirs.  (25.) 

FiDBJXTSsoRBS. — The  general  term  for  becoming  surety  was  inter- 
cesdoy  and  the  principal  modes  of  intercessio  were  (1)  adpromissiOj 
(2)  fidejussiOf  (3)  giving  a  mandate  credendce  pecunicR,  or  a  pactum 
constitutce  pecuniae,  an  engagement  to  ^  ^  the  ascertained  debt  of 
the  principal.  The  Institutes  only  treat  ^i  -Hdejussores,  The  correi 
stipulanJi  et  promittendi,  mentioned  in  Titi?  3,  were  parties  to  the 
same  verbal  contract.  But  it  was  also  possible  for  persons  to  enter 
into  a  contract  as  accessories  to  the  principal  contract.  If  one  of 
these  accessories,  or  the  principal,  was  sued,  no  further  action  could, 
until  Justinian's  time,  be  brought  by  the  creditors  against  those  not 
sued,  the  debt  being  extinguished  by  the  litia  contestation  and  payment 
to  the  accessory  of  the  creditor  was  a  good  payment  as  against  his 
principal.  (Tit.  20.  pr.) 

In  stipulations  there  could  be  added  an  adstipulator,  and  the  prin- 
cipal use  of  adding  one  was,  before  procurators  were  recognised,  to  put 
a  person  in  the  position  of  a  procurator,  and,  after  procurators  were 
recognised,  to  make  valid  a  stipulation  for  something  after  the  death  of 
the  stipulator.     The  rights  of  the  adstipulator  did  not  pass  to  his  heirs. 

The  adpromi^aores  (t^onsores  if  Roman  citizens,  Jidepromissores  if 
percgrini)  might  bind  themselves  for  as  much  as,  or  for  less  than,  their 
principal  bound  himself,  not  for  more.  Their  heirs  were  not  bound, 
and  they  had  against  their  principal  an  oc/to  mandati.     Several  laws 
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were  made  for  their  protection.  By  the  lex  Apnleia  any  one  of  them 
who  had  paid  the  whole  debt  could  recover  all  beyond  hia  share  from 
the  others  by  an  actio  pro  socio*  By  a  law  of  uncertain  name  the 
creditor  had  to  give  notice  beforehand  for  what  amount  he  was  going 
to  exact  security,  and  how  many  accessories  there  were  to  be.  By  the 
lex  Furia  the  obligation  was  only  binding  for  two  years,  and  the  amount 
of  the  liability  of  all  was  divided  equally  among  all  living  when  the 
guarantee  could  be  enforced.  The  lex  Puhlilia  gave  a  special  privilege 
to  sponsores  (not  to  ftdepromissorea),  allowing  ^them,  unless  reimbursed 
in  six  months,  to  bring  against  their  principal  a  special  action,  actio 
depensi,  and,  if  he  denied  his  liability,  to  recover  double,  or  to  take 
his  person  in  execution.  The  lex  Cornelia  provided  that  no  one  should 
•  bhid  himself  for  the  same  debtor,  to  the  same  creditor,  in  the  same 
year,  for  more  than  20,000  sesterces. 

The  lex  Cornelia  applied,  however,  not  only  to  adpromissores^  but 
to  fidejussores,  which  marks  the  first  introduction  of  a  form  of  surety- 
ship which,  at  last,  superseded  entirely  the  use  of  adpromisaores.  The 
fidejussor  bound  himself  by  saying  in  Latin  or  in  Greek  (7)  that  he 
also  ordered  the  thing  on  his  faith,  but  no  strictness  of  the  formula 
was  here  n^ecessary.  Like  the  adpromissor,  the  fidejussor  could  not 
bind  himself  for  more  than  his  principal  (5),  and  had  an  actio  mandaii^ 
or,  if  he  had  intervened  without  the  principal's  authority,  an  a/:t%o  ne- 
gotiorum  gestorum^  against  the  principal  for  what  he  paid  for  him.  (6.) 

The  advantages  of  having  fidejussores  over  adpromissores  were : 
(a)  They  could  be  used  to  guarantee  any  kind  of  obligation,  including 
obligations  arising  out  of  delicts  and  natural  obligations,  whereas  afl- 
promissores  could  only  guarantee  verbal  contracts.  (L)  (6)  The  fide- 
jussor bound  his  heirs,  the  adpromissor  did  not.  (2.)  (c)  There  was  no 
limit  to  the  time  during  which  fid^ussores  were  bound,  whereas  ad- 
promissores were  only  bound  for  two  years  from  the  time  when  the 
obligation  could  have  been  enforced  against  them.  (2,  note.)  (d)  The 
fidejussio  might  be  made  beforehand  to  guarantee  a  principal  contract 
not  yet  made — adpromissio  could  not.  (3.) 

The  fidejussores  were  each  liable  for  the  whole  debt,  and  one  who 
paid  had  no  means  of  making  the  others  contribute,  except  by  taking 
advantage  of  the  beneflcium  cedendarum  actionum,  that  is,  the  surety 
who  was  willing  to  pay  in  full  could  repel  the  creditor  by  an  exceptio 
doli  mali,  unless  the  creditor  would  cede  his  actions  to  the  surety  who 
paid  him;  and  by  means  of  these  actions  the  surety  could  force  the 
principal,  or  his  co-sureties,  to  pay  him  what  he  was  entitled  to  receive^ 
Hadrian,  however,  enacted  that,  if  any  fidejussor  was  sued,  he  should 
have  what  was  termed  the  beneficium  divisionis,  i.e.  he  might  force  the 
creditor  to  divide  his  demand  among  all  the  fidejussores  who  were 
solvent  at  the  time  of  the  litis  amtestatio ;  but  the  fidejussor  must 
make  this  demand  formally,  since  the  henrficium  did  not  take  place  ipse 
jttrc^  as  Uio  provisions  of  the  Irx  Fana  did  in  favour  of  adpromissores 
And  it  might  still  be  more  to  the  interest  of  the  surety  to  take  advao 
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tage  of  the  beneficium  cedeiidarum  actionumy  as  he  thus  took  over  any 
property  pledged  to  the  creditor,  and  might  satisfy  his  claim  in  this 
way.  (4.) 

Justinian  introduced  what  was  termed  the  beneficium  ordinia,  by 
which  a  surety  might  require  that  the  principal  should  be  sued  first, 
and  the  sureties  only  called  on  to  pay  what  could  not  be  recovered  from 
him.  (4,  note.) 

By  the  senatitsconstdtum  Vdleianum  women  were  forbidden  to  bind 
themselves  for  another  person.  (Tit.  20.  pr.,  note.)  A  fidejussor  who 
signs  a  writing  {catitio\  by  which  he  binds  himself  as  fidejussor,  is 
taken  to  ha^e  gone  through  all  the  necessary  forms.  (8.) 

Contracts  made  Litteris. — A  contract  was  made  litterts  when 
an  entry,  expemilatio^  under  the  name  of  the  debtor,  was  made  in  the 
ledger  {codex)  of  the  creditor  with  the  assent  of  the  debtor,  to  the 
effect  that  the  creditor  had  paid,  and  the  debtor  received,  a  certain 
sum  of  money.  The  best  evidence  of  the*  assent  of  the  debtor  was  his 
making  a  corresponding  entry  in  his  ledger,  but  this  was  not  necessary. 
As  the  contract  was  for  a  sum  certain  advanced,  it  was  enforced  by  a 
condictio ;  and  as  the  remedy  by  condidio  was  a  short  and  simple  one, 
other  debts,  as,  e.g.,  what  was  owing  under  a  sale,  were  changed  by 
novation  into  debts  due  under  a  literal  contract  {transcriptio  a  re  in 
personam) y  by  the  debtor  owning  to  having  received  as  a  loan  the  sum 
due  from  him  on  the  sale;  and,  in  the  same  way,  the  debtor  might 
take,  under  a  literal  contract,  the  debt  of  a  third  person  {transcriptio 
a  persona  in  personam)^  by  assenting  to  an  entry  that  he,  the  debtor, 
had  received  a  loan  to  the  amount  of  the  sum  owed  by  the  third  person. 

Contracts  littei'is  were  peculiar  to  Roman  citizens.  Feregrini  had 
as  a  substitute  syngraphoe,  signed  by  both  parties,  and  chirographa, 
signed  by  the  debtor  only.  These  were  not  merely  documentary  evi- 
dence, but  were  writings  on  which  an  action  could  be  brought ;  but  if 
there  was  a  stipulation  this  was  always  looked  on  as  the  contract,  and 
the  writing  was  only  evidentiary.  If  the  creditor  sued  on  a  contract 
litteris,  the  defendant  might  plead  the  exceptio  non  numeratas  pecnnicBt 
in  case  he  could  state  that  he  never  really  had  received  the  money^  and 
then  the  creditor  had  to  prove  that  he  had  really  paid.  Subsequently 
mere  acknowledgments  of  debt  (cautiones)  were  protected  by  the  same 
exception,  and  superseded  contracts  litteris.  This  exception  could  only 
be  pleaded  within  a  period  fixed  first  at  one  year,  then  at  five  years, 
and  by  Justinian  at  two  years ;  and  within  the  same  period,  if  the 
debtor  could  show  that  he  had  not  had  the  money,  he  could  ask  to  have 
the  writing,  on  which  he  was  sought  to  be  charged,  given  up  to  him. 
After  this  period  had  elapsed,  the  debtor  was  conclusively  bound  by 
any  written  admission  of  debt,  but,  under  Justinian,  the  debtor,  by 
going  through  certain  forms,  at  any  time  during  the  two  years,  might 
got  liis  exception  made  per])etual ;  and  Justinian  also  made  a  person 
falsely  denying  his  vtritton  acknowledgment  of  debt  liable  to  pay 
double  the  amount.    (Tit.  21,  and  note.) 
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Consensual  Contracts. — We  now  come  to  the  four  kinds  of  con- 
tracts made  simply  by  consent.  No  writing  nor  earnest  is  necessary ; 
they  may  be  made  inter  absenteSt  and  all  give  rise  to  bonce  fiilei  actions. 
They  are  all  bilateral,  i.e.  both  parties  are  bound  by  them,  whereas 
contracts  under  the  three  former  heads  were  unilateral^  except  so  far 
as  commodatum,  depositum,  and  pignus  might  give  rise  to  actiones  con- 
trarioB.  These  four  kinds  of  contract  are  sale,  letting  and  hiring, 
partnership,  and  mandate.     (Tit  22.) 

i.  Sale. — The  contract  of  sale  is  formed  as  soon  as  the  price,  i.e.  a 
definite  sum  of  money,  not  anything  else  than  money,  is  fixed  on.  Earn- 
est {arrhoB),  previously  to  Justinian,  only  served  as  a  proof  that  the 
contract  liad  been  made.     (Tit.  23.  pr.) 

Justinian  made  two  changes.  1.  If  the  parties  chose  to  reduce  their 
contract  to  writing,  which  they  need  not  do,  he  enacted  that  they  should 
not  be  bound  until  it  had  been  reduced  to  writing,  and  one  of  three 
conditions  had  been  fulfilled :  viz.  that  the]  writing  was  (a)  written  by 
the  parties,  or  {b)  signed  by  them,  or  (c)  formally  written  by  a  notary. 
2.  The  earnest  (arrhcB),  instead  of  a  proof  of  the  contract,  became  a 
measure  of  damages  for  not  fulfilling  the  contract,  whether  written  or 
unwritten,  the  purchaser  forfeiting  the  earnest  if  he  retracted,  and  the 
seller  if  he  retracted  forfeiting  double. 

The  thing  sold  must  be  defined  in  some  way,  but  it  might  be  defined 
in  many  ways,  as,  e.g.,  by  selling  at  so  much  a  head  the  fish  to  be  caught 
on  a  day,  rei  aperatm  emptio,  or  the  chance  of  the  whole  take  of  fish  on 
a  day,  spei  emptio.     (Tit.  23.  pr.,  and  note.) 

The  price  must  be  fixed  and  certain.  If  a  thing  is  sold  at  the  price 
at  which  Titius  shall  value  the  thing,  Justinian  decides  that  if  Titius 
does  fix  a  value  this  is  a  contract  of  sale ;  but  if  he  does  not,  there  is 
no  contract  of  sale.  (1.) 

The  price  must  be  in  money,  or  else  the  contract  is  one  of  exchange 
(periniUatio)t  not  sale,  the  difference  being  that,  if  a  contract  of  sale 
was  made,  the  consent  was  the  basis  of  the  contract,  but  in  exchange 
the  contract  was  made  re,  by  the  delivery  of  one  thing  in  exchange  for 
which  the  other  thing  was  to  be  given.  (2.) 

The  duties  of  the  seller  were,  1,  to  deliver  the  thing  and  to  give 
lawful  and  undisturbed  possession  of  it  (not  to  give  the  dominium  of 
it).  2.  To  recompense  the  buyer,  if  evicted.  3.  To  secure  the  buyer 
against  secret  faults.  If  secret  faults  were  discovered,  the  buyer  might 
at  his  option,  (a)  by  an  actio  matimatoria  recover  damages,  greater  or 
less,  according  as  the  seller  knew  (or  did  not  know)  of  the  faults,  or 
{b)f  by  what  was  termed  red/iibitio,  get  the  contract  rescinded,  and 
return  the  thing  to  the  seller.  But  this  was  not  all.  In  order  to  for- 
tify himself,  tl\p  buyer  frequently  exacted  by  stipulation  a  promise  from 
the  seller  that  he  would  give  him  the  dominium^  and  that  if  the  buyer 
was  evicto<l,  he  would  pay  him  double  the  purchase  money.  After  the 
use  of  this  fortifying  stipulation  had  become  familiar,  it  was  held  that 
custom  so  far  imported  such  a  stipulation  into  the  contract,  that  the 
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buyer,  who  had  uot  demanded  such  a  promise,  and  who,  therefore, 
could  not  sue  ex  stipulatu  if  evicted,  jet,  if  evicted,  could,  in  the  bonm 
fidei  actio  empH^  recover  double  the  purchase  money,  on  the  ground 
that  the  seller  ought  to  put  the  buyer  in  as  good  a  position  as  if  the 
stipulation  had  been  made. 

The  buyer  was  bound,  1,  to  make  the  seller  the  receiver  of  the 
money  fixed  as  the  price,  and,  2,  to  pay  interest  from  the  day  of  receiv- 
ing the  thing  until  he  paid  the  price.  (2,  note.) 

The  contract  of  sale  was  complete  when  the  price  was  fixed,  but 
the  thing  sold  remained  in  the  ownership  of  the  seller  until  he  delivered 
it.  If,  after  the  sale  was  made,  the  thing  bought  improved  in  value, 
the  buyer  profited,  and  if  it  lost  in  value  without  the  fault  of  the  seller 
the  buyer  had  to  take  it  as  it  was.  The  risk,  after  the  price  was  paid, 
was  that  of  the  buyer,  and  if  the  thing  was  wholly  lost,  by  some  cause 
beyond  the  control  of  the  seller,  the  loss  fell  on  the  buyer,  not  on  the 
seller,  although  the  seller  was  the  dominiis,  while  generally  it  is  true 
that  res  domino  perit.  But  then  the  seller  had  to  take  the  care  of  a 
good  paterfamilias  of  the  thing  while  it  was  in  his  custody,  and  if  he 
did  not,  the  buyer  could  sue  him  for  damages ;  and,  if  the  seller  chose, 
he  might  take  even  a  further  responsibility  and  specially  engage  to  be 
answerable  even  beyond  the  measure  of  responsibility  of  a  bonus  pater- 
familiasy  as,  e.g.,  that  a  slave  purchased  should  not  in  any  case  escape 
out  of  his  custody.  If  the  thing,  while  retained  by  the  seller,  was  in- 
jured or  stolen  by  a  third  person,  the  seller  had  to  cede  to  the  buyer 
the  action  which,  as  dominus,  he  had  against  the  wrongdoer  or  thief.  (3.) 

The  contract  of  sale  might  be  made  to  be  fulfilled  on  a  condition 
happening,  or  to  be  at  an  end  on  a  condition  happening,  or  with  a 
subsidiary  agreement  added  to  it,  such  as  (a)  that  it  might  be  rescinded 
if  the  seller  had  a  better  offer  before  a  given  day  {in  diem  addictio),  or 
(6)  a  lex  commissoria,  a  general  agreement  for  the  rescission  of  the  con- 
tract, if  not  executed,  this  agreement  being  specially  used  to  enable  the 
seller  to  get  back  the  thing  if  he  had  delivered  it,  and  was  not  paid  by 
a  certain  day.  A  seller  could,  under  Justinian,  have  a  sale  rescinded, 
or  the  difference  made  up  to  him,  if  he  had  sold  for  less  than  half  the 
value.  (4.) 

If  the  seller  knowingly  sold  something  that  cannot  be  sold,  as  a  res 
publica,  or  a  freeman,  the  buyer,  if  he  bought  in  ignorance,  could 
recover  from  the  seller  all  he  had  lost  by  entering  into  the  bargain ;  he 
could,  e.g.,  get  interest  on  his  purchase  money. 

The  boncB  fidei  actio  of  the  buyer  was  termed  ex  empto  or  empiit 
that  of  the  seller  ex  vendito  or  venditi.  (5.) 

ii.  Letting  on  Hikb. — The  contract  of  letting  and  hiring  {locatio- 
condudio)  is  the  second  of  the  consensual  contracts,  and  was  formed 
as  soon  as  the  price  of  the  letting  (merces)  was  fixed.  The  three  heads 
of  this  contract  were,  1,  locatio'condticiio  rerum,  wliere  one  person  let 
and  another  hired  a  tiling  ;  2,  locatio-condwfio  operamtn,  where  one 
person  let  his  services  and  another  hired  them ;  3,    locatio-condticiio 
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opens  faciendi,  where  one  person,  the  locator^  deliyored  over  a  thing, 
to  have  something  done  to  it  for  a  price,  by  another  person,  the  con- 
diidor,  (Tit.  24.  pr.,  and  note.)  The  price  must  be  fixed,  but  might 
be  left  to  be  fixed  by  another  person  (1),  but  if  no  price  was  fixed  the 
contract  was  not  technically  one  of  loccUio-eonductio,  but  was  an  in- 
nominate  contract.  The  price  must  be  in  money,  and  so  if  one  man 
lets  his  ox  in  exchange  for  the  hirer  in  turn  letting  his  ox  to  the  first 
letter,  this  is  not  locatio-conductiOf  but  an  innominate  contract.  (2.) 
Emphyteusis,  which  resembles  sale  in  tegard  to  the  largeness  of  the 
interest  passed  by  it,  and  locatio-conductio  inasmuch  as  the  property 
still  remains  in  the  creator  of  the  emphyteusis,  was  declared  to  be  a 
separate  form  of  contract  by  Zeno.  In  the  absence  of  special  agree- 
ment to  the  contrary,  the  risk  in  emphyteusis  of  a  total  loss  fell  on  the 
owner,  the  risk  of  a  partial  loss  fell  on  the  occupier.  (3.)  If  a  man 
gives  his  gold  to  a  goldsmith  to  have  rings  made  of  it  for  a  fixed  price, 
this  is  locatio'conductio  ;  but  if  the  rings  are  to  be  made  of  the  gold  of 
the  goldsmith,  it  is  a  sale.  (4.)  The  hirer  has  to  bestow  on  the  thing 
hired  the  care  of  a  bonus  paterfamilias^  but  fortuitous  loss  falls  on  the 
owner,  that  is,  the  letter  (5) ;  a  distinction  being  thus  established  be- 
tween the  contract  of  locatio-conductio  and  that  of  sale,  where  the  risk 
of  fortuitous  loss  is  not  with  the  domintis,  the  seller,  but  with  the  buyer 
who  still  remained  possessor  in  the  eyes  of  the  law.  The  duties  of  the 
letter  were,  I,  to  give  the  hirer  the  free  use  of  the  thing ;  2,  to  guaran- 
tee him  against  eviction;  3,  to  reimburse  him  for  necessary  or  useful 
expenses.  The  duties  of  the  hirer  were,  1,  to  give  the  care  of  a  bonus 
paterfamilias  to  the  custody  of  the  thing ;  2,  to  give  the  thing  up  when 
the  term  of  hiring  was  at  an  end ;  and  3,  to  pay  the  agreed  price  of 
hiring.  (Tit.  24.  pr.) 

The  contract  was  terminated,  1,  by  the  death  of  a  person  who  had 
contracted  to  let  out  his  personal  services  or  who  specially  was  to  do  a 
thing ;  but  it  was  not  terminated  in  other  cases  by  the  death  of  the 
locator  or  conductor,  the  contract  passing  to  the  heirs  of  each  (6) ; 
2,  by  the  sale  of  the  thing,  the  conductor  having  a  right  to  damages 
against  the  locator  for  being  turned  out,  but  having  no  title  to  hold 
against  a  purchaser;  3,  by  rent  being  two  years  in  arrear;  or  by 
gross  misuse  on  the  part  of  the  conductor;  4,  by  the  locator  having 
indispensable  need  of  it;  and,  5,  by  the  conductor  being  prevented 
from  getting  benefit  from  it,  as  by  armed  force.  (6,  note.) 

The  hirer  had  the  actio  conducti ;  the  letter  had,  I ,  the  actio  locati, 
and,  2,  a  real  action,  actio  Serviana,  by  which  he  was  enabled  to  seize 
on  the  farming  instruments  of  the  hirer  of  laud  if  rent  was  not  paid ; 
and,  3,  could  apply  for  the  interdict um  Salvianum,  by  which  he  got 
possession  of  things  pledged  for  the  rent  of  land.  (Tit.  24.  pr.) 

iii.  Partnership. — The  third  kind  of  consensual  contracts,  partner- 
ship, may  be  considered  under  the  following  heads : — 

1.  The  objects  oj  the  partnership, — Partnership  might  be  (a)  uni- 
versorum  bonorum   {KotvoTrpaiia),  of  everything  belonging  or  accruing 
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to  each  partner  in  any  way,  and  goods  belonging  to  the  partners  at 
the  time  of  the  contract  passed  to  all  without  delivery ;  (h)  universorum 
qiiob  ex  qtiosetu  veniunty  of  things  acquired  in  the  course  of  business, 
but  not  of  inheritances,  legacies,  tfec. ;  (c)  negottatwnuf  dlicujtis ; 
(d)  vectigalis,  for  farming  the  public  revenues  :  (e)  rei  unius,  (Tit.  25. 
pr.,  note.) 

2.  The  shares  of  the  partners. — In  the  absence  of  special  agree- 
ment each  partner  has  an  equal  share  in  the  profit  and  loss.  (1.)  But 
they  may  agree  that  one-third  of  the  profits  and  one-third  of  the  loss 
shall  belong  to  one  partner — or  one  may  have  the  profit  after  a  balance 
has  been  struck  and  not  be  responsible  for  loss — or  one  may  contribute 
money  and  another  only  services;  but  a  leonine  partnership,  by 
which  one  partner  took  all  the  profit,  was  not  permitted.  (2.)  If  a 
share  of  gain  is  assigned  to  one  partner,  he  has,  in  the  absence  of 
special  agreement,  to  take  an  equal  share  of  loss.  (3.) 

3.  The  dissolution  of  the  partnership. — A  partnership  was  dis- 
solved {a)  ex  personis,  when  one  partner  was  dead  or  incapacitated. 
As  to  death,  it  may  be  remarked  that  the  death  of  one  of  many 
partners  dissolved  the  whole  partnership,  but  that  a  societas  vectigalis 
passed  to  the  heirs.  (5,  note.)  Incapacity  might  under  Justinian  be 
caused  by  ^^Jz/^ZtVa^to  or  confiscation,  when  the  fisctis  was  looked  on  as 
the  successor;  and  this  was  one  of  the  consequences  of  the  maxima 
or  media  capitis  deminutio,  (8,  note.)  {b)  Ex  rebtis,  when  the 
purpose  of  the  partnership  has  been  accomplished,  or  the  condition  to 
which  it  was  made  subject,  for  partnership  might  be  made  condition- 
ally, has  been  fulfilled  (4,  note),  or  when  the  subject  matter  of  the 
partnership  has  ceased  to  exist,  as  in  the  case  of  a  cessio  bononim, 
when  the  goods  of  the  insolvent  were  all  lost  to  him.  (7.)  But  the 
outgoing  partner  might  form  a  new  partnerahip  with  his  old  partners, 
and  as  partnership,  being  a  contract  jus  gentium^  could  be  formed 
with  a  peregrinusy  a  new  partnership  might  be  formed  even  with  a 
person  who,  having  imdergone  the  media  capitis  deminutio^  had  lost 
his  civitas.  The  minima  capitis  deminutio  did  not  dissolve  a  partner- 
ship, and  a  person  arrogated  or  emancipated  was  still  a  partner.  (8.) 
(c)  Ex  voluntate,  when  one  partner  wished  to  retire;  but  if,  when  the 
partnership  is  universorum  bonorum,  he  renounces  from  a  desire  to 
profit  exclusively  by  some  gain,  as  an  inheritance  accruing  to  himself, 
he  is  compelled  to  share  this  gain  with  his  partners.  (4.)  (d)  Ex 
actione,  when  one  partner  compelled  a  dissolution  by  action,  (e)  Tem- 
pore, by  the  time  during  which  the  partnership  was  to  last  having  expired. 

4.  The  powers  and  duties  of  the  partners, — Each  pa|-tner  was  the 
mandatary  of  the  others,  but,  for  anything  beyond  mere  ordinary 
administration,  required  an  express  mandatum.  Properly,  only  the 
particular  partner  who  was  party  to  a  contract  could  sue  or  be  sued 
by  thinl  parties,  but  the  pra)tor,  if  necessary,  allowed  actions  to  be 
brought  by  or  against  the  otlier  partners.     Each  partner  had  a  bonoe 

Jidei  action  pro  socio  against  the  others  to  recover  his  just  expenses 
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and  make  them  answerable  for  his  losses  or  their  negligence.  (2,  note.) 
Each  partner  was  bound  to  take  as  much  care  of  goods  belonging  to 
the  partnership  as  he  did  of  his  own,  and  to  this  extent  he  was 
answerable,  not  only  for  dolm^  but  culpa.  (9.) 

There  was  such  a  fratemitas  between  partners,  that  while  on  the 
one  hand  a  partner  could  not  in  an  actio  pro  socio  be  condemned 
beyond  his  means  {benfifici'tm  competenti(B\  yet  condemnation  in  this 
action  carried  infamy  with  it.  If  a  partner  committed  a  delict  against 
liis  partners,  they  had  the  appropriate  actio  ex  delicto  against  him,  and 
a  partition  of  the  partnership  property  could  be  enforced  by  an  actio 
eommuni  diddundo.  (9,  note.) 

iv.  Mandate. — The  fourth  of  the  consensual  contracts  is  mandate, 
by  which  one  person  charges  another  to  do  something :  originally,  one 
friend  (the  mandator)  charges  another  friend,  in  whom  he  has  confi- 
dence (the  maudatariu8\  to  do  something  for  him,  and  as  a  pledge 
places  his.  hand  in  his  friend's  {inanus  datio).  The  relations  thus 
created  were  afterwards  enforced  by  the  honoe  fidei  actions  mandatt 
directa,  by  which  the  mandator  compelled  the  mandatarius  to  account 
to  him,  and  manflatl  contrarian  by  which  the  mandatarius  compelled 
the  mandator  to  reimburse  him  for  expenses  and  losses.  (Tit.  26.  pr., 
note.)  The  original  character  of  the  contract  was  traceable  in  mandate 
always  remaining  a  gratuitous  contract  (13),  and  the  mandatarius  who 
was  adjudged  in  an  action  to  have  failed  to  discharge  his  duty  was 
stamped  with  infamy.  (Tit.  26.  pr.,  note.) 

Gradually  the  scope  of  mandate  was  much  enlarged  by  the  preetor 
allowing  third  parties  with  whom  the  mandatarius  had  contracted  to 
sue  or  be  sued  by  the  mandator,  in  the  form  of  actiones  utiles.  There 
were  still  some  acts,  such  as  making  a  testament,  or  entering  on  an 
inheritance,  which  every  man  must  do  for  himself;  but,  in  general 
terms,  it  may  be  said,  that  a  law  of  agency  was  thus  created,  as  these 
actions  could  be  brought  without  the  concurrence  of  the  agent  or  pro- 
curator, and  thus  the  principal  and  third  parties  were  placed  in  direct 
relations.  (Tit.  26.  pr.,  note.) 

Forms  o/  Mandate. — Mandate  may  assume  five  forms,  according 
to  the  persons  interested  in  the  contract.  It  may  be  made  (a)  for  tlic 
benefit  of  the  mandator  only,  as  when  he  charges  the  mandatarius  to 
buy  an  estate  for  him.  (1.)  (b)  For  the  benefit  of  the  mandator  and 
the  mandatarius,  as,  I,  when  the  mandator  guarantees  a  loan  which 
the  mandatarius  makes  with  interest  to  a  third  party,  but  for  the 
benefit  of  the  mandator;  or,  2,  when  the  maiulator,  being  already  a 
fidejussor,  gives  the  mandatarius,  who  is  about  to  sue  him  as  such,  a 
mandate  to  sue  the  principal  at  the  risk  of  the  mandator  (here  both 
gain,  or  rather,  before  Justinian  introduced  the  beneficium  ordinis, 
they  gained,  the  mawlator  by  having  the  principal  sued  first,  and  the 
maudafarius  by  having  two  persons  to  sue,  one  after  the  otlicr) ;  or,  3, 
when  the  debtor  gives  the  creditor  a  mandate  to  stipulate  for  something 
owed  to  the  mandator  by  a  third  party.     (Here  again  both  benefit;  the 
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mandator  gets  his  debt  collected  for  him,  and  the  mandatanus  has  two 
persons  to  sue.)  (2.)  (c)  For  the  benefit  of  a  third  person,  as  a  man- 
date to  manage  the  affairs  of  Titins.  (d)  For  the  benefit  of  the 
mandator  and  a  third  person,  as  when  the  mandaiarius  is  charged  to 
buy  an  estate  for  Titius  and  the  mandator  jointly,  (e)  For  the  benefit 
of  the  mandaiarius  and  a  third  person,  as  when  the  mandator  charges 
the  mandatarlua  to  lend  money  at  interest  to  Titius,  an  opportunity  of 
lending  money  at  interest  being  here,  as  above  in  (b  1),  treated  as  a 
benefit  to  the  lender.  (5.)  A  mandate  for  the  benefit  of  the  manda- 
tanus only,  as  to  invest  his  money  in  the  purchase  of  an  estate^  is 
merely  a  piece  of  advice,  and  cannot  be  reckoned  a  mandate  at  all, 
unless  the  mandator  meant  to  say  that  if  his  advice  was  followed,  he, 
and  not  the  mandatarius,  was  to  take  the  risk.  (6.)  A  mandate  may 
be  made  conditionally,  or  to  have  effect  from  a  particular  time.   (12.) 

Mandate  used  as  a  mode  of  Suretyship. — ^A  mandate  was  almost 
the  same  as  fidejussio  as  a  means  of  creating  suretyship,  and  was 
subject  to  the  same  general  rules  as  to  the  inability  of  women,  under 
the  seuatusconsultum  Velleianum,  to  enter  into  it  for  this  purpose,  and 
as  to  the  benefits  of  discussion  {ordinis),  i.e.  that  the  principal  should 
be  sued  first,  under  Justinian,  and  of  division,  that  is,  that  the  liabili- 
ties of  co-sureties  should  be  divided  among  them,  under  Hadrian's 
rescript,  and,  to  some  extent,  of  the  cession  of  actions.  But  the  man- 
daior  and  fidqfussor  differed  in  some  respects.  1.  The  mandator  was 
considered  sometimes  more  responsible.  It  was,  for  instance,  doubted 
by  the  jurists  whether,  if  an  adolescent  who  had  borrowed  under  a 
guarantee  was  restitutus  in  integrum^  the  creditor  or  the  fidefussor  was 
to  suffer  the  loss,  but  it  was  considered  clear  that  the  mandator  rather 
than  the  creditor  was  to  suffer.  2.  Before  the  time  of  Justinian,  who 
placed  them  on  an  equality,  the  -fid^ussor  was  released  by  the  principal 
being  sued — not  so  the  mandator,  as  his  contract  was  a  separate  one. 
3.  The  fidejussor  could  not  demand  that  the  actions  against  the  debtor 
and  the  co-sureties  should  be  ceded  to  him  after  a  litis  contestatio  in  a 
suit  by  the  creditor  against  the  fidejussor ;  but  the  mandator  was  not 
affected  by  a  litis  contestatio  or  judgment  in  an  action  against  the 
debtor.  4.  The  mandator  was  released  if  the  creditor  had  wilfully 
abandoned  any  of  the  remedies  the  mandator  could  call  on  him  to 
cede,  while  the  fid^ussor  could  only  call  on  the  creditor  to  cede  such 
as  he  had  to  cede.  (6,  note.) 

Duties  and  powers  of  the  Mandaiarius, — No  one  need  accept  a 
mandate,  but,  if  accepted,  it  must  be  executed,  unless  renounced  soon 
enough  for  the  mandator  to  carry  out  his  purpose  himself  or  through 
another.  Otherwise  the  mandatarius  will  be  liable  to  an  actio  mandatif 
unless  some  such  reason  as  a  sudden  illness  or  enmity  has  prevented 
him  from  renouncing  or  renouncing  soon  enough.  (11.)  If  the  man- 
dator revokes  before  execution,  the  mandate  is  at  an  end.  (9.)  A 
mandate  is  also  extinguished,  if,  before  it  is  executed,  either  the  man- 
dator or  mandatarius  dies,  but  the  mandatarius  has  an  ariio  mandoHf 
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if  he  executes  the  mandate  when  the  viarulator  is  really,  but  not  to 
his  knowledge,  dead  ;  just  as  a  payment  to  a  steward,  enfranchised  or 
ceasing  to  have  power  to  act  as  steward,  is  good  against  his  master  if 
the  person  paying  the  money  does  not  know  that  the  steward  is  not 
still  a  slave  or  has  ceased  to  have  power  to  act  as  steward.  (10.)  A 
mandate  contra  bonos  mores,  as  to  commit  theft,  is  not  obligatory ;  the 
mandatariua  m&j  have  to  pay  a  penalty  in  such  a  case,  but  he  has  no 
remedy  against  the  person  who  charges  him  to  commit  the  theft.  (7.) 
The  mandatariua  must  not  exceed  the  limits  of  his  mandate.  If  a 
mandaia)'  charges  the  mandatariua  to  spend  100  aurei,  the  mandata- 
riua may  spend  less,  but  not  more ;  and  he  can  make  the  mandator 
responsible  up  to  100  aurei,  though  not  for  the  excess.  (8.)  In  the 
execution  of  the  mandate,  the  mandatanua  was  bound  to  exercise  the 
diligence  of  a  honua  pater/amiliaa,  (11,  note.) 

Gratuitoua  character  of  the  Contract. — ^A  mandate  is  always  gratui- 
tous ;  and  a  contract  which,  if  gratuitous,  would  be  a  mandate,  will, 
if  not  gratuitous,  almost  always  take  the  form  of  locatio-conductiOy  and 
so  vice  veraa,  if  a  person  gives  out  his  materials  to  be  done  something 
with,  but  does  not  fix  the  price,  an  actio  mandati  may  be  .brought. 
But  although  the  mandate  was  gratuitous,  yet  an  honorary  payment 
(honorarium)  might  be  arranged  for  and  given,  as  to  doctors,  <&c.,  and 
although  the  payment  could  not  be  enforced  by  an  action,  yet  the 
magistrate  in  the  exercise  of  his  extraordinary  jurisdiction  would 
regulate  it  and  see  it  was  paid.  (13.) 

Obligations  quasi  kx  Contraotu. — We  now  come  to  cases  where 
an  obligation  exists,  not  arising  from  a  contract,  but  from  such  a  state  of 
things  that  one  man  is  bound  to  another  as  if  there  was  a  contract. 
These  obligations,  moreover,  resemble  not  only  obligations  generally, 
but  those  arising  from  some  particular  form  of  contract.  The  first 
three  of  the  examples  that  follow,  for  instance,  closely  approach  obli- 
gations arising  from  a  mandate.  The  next  two  closely  approach  obli- 
gations arising  from  a  aocietas.  The  last  closely  approaches  the 
obligation  arising  from  mutuum.  (Tit.  27.  pr.  6.) 

The  following  are  the  examples  (which  are  merely  examples)  given 
in  the  Institutes. 

1.  If  one  man  manages  the  affairs  of  another  who  is  absent,  without 
being  charged  to  do  so,  there  is  no  contract  between  them,  but,  in  order 
that  the  affairs  of  absent  people  might  not  be  neglected,  the  law 
treated  the  parties  as  if  a  mandate  had  been  given,  the  person  whose 
affairs  had  been  managed  having  an  actio  negotiorum  geatorum  against 
the  geaior  to  make  him  account,  and  the  geator  having  an  actio  con- 
traria  against  him,  but  (in  distinction  to  the  case  of  a  mandate)  only 
for  what  he  has  usefully  expended,  not  for  all  his  expenses.  The 
geator  has  to  show  the  diligence  of  a  honua  paterfamilias.  (1.) 

2.  Tutors  and,  3,  curators  are  bound  to  the  pupil  or  adolescent, 
who  have  a  direct  action  to  make  them  account,  and  are  subject  to  a 
contrary  action  for  losses  and  all  expenses.  (2.) 
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4.  If  two  pei^onB,  not  being  partners,  have  a  thing  in  common, 
and  one  has  received  the  fruits  or  borne  necessary  or  useful  expenses, 
he  can  be  sued  or  sue  as  if  the  other  had  been  a  partner  (3) ;  and,  5, 
the  same  may  be  said  of  two  co-heirs,  who  have  a  right  to  apply  to 
have  the  inheritance  divided.  (4.) 

6.  The  heir,  though  not  bound  by  a  contract  to  the  legatee,  is 
under  an  obligation  to  him,  quasi  ex  contractu,  to  carry  out  the  dis- 
positions of  the  testator,  and  the  legatee  had  an  actio  ex  testnmento  to 
make  him  do  this ;  having  also,  if  a  particular  thing  was  so  given  as 
a  legacy  as  to  give  the  legatee  the  right  to  bring  a  vindicafio,  the 
choice  between  the  real  and  the  personal  action.  (5.) 

7.  A  person  to  whom  money  not  due  is  paid  by  mistake,  is  not 
bound  by  a  contract,  for  payment  is  generally  rather  the  fulfilment 
than  the  origin  of  a  contract,  but  he  is  bound  to  repay  it  by  an  obli- 
gation gu^si  ex  contractu,  (6.) 

In  order  that  the  person  paying  might  be  able  to  recover,  three 
conditions  must  be  fulfilled  :  (a)  the  payment  must  be  really  not  due  ; 
a  person  could  not  recover  if  what  he  paid  was  due,  although  by  a 
merely  natural  obligation,  or  if  he  paid  sooner  than  necessary  what  he 
must  some  day  pay ;  but  he  might  recover  what  he  paid  under  a  con- 
ditional undertaking  before  the  event  happened;  (b)  he  must  have 
paid  under  a  mistake  arising  from  ignorance  of  fact  or,  perhaps,  of 
law ;  for  if  he  paid  knowingly  he  was  treated  as  having  made  a  gift.  (6.) 
In  one  case,  money  paid  when  not  due  could  not  be  recovered;  viz. 
when  he  who  paid  was  liable,  on  denying  liability,  to  pay  double  the 
amount  claimed,  as  he  would  be  if  he  denied  tiiat  a  judgment  pro- 
nounced against  him  had  been  pronounced^  or  in]  actions  under  the  lex 
Aquiliay  or,  before  Justinian,  in  cases  of  legacies  given  per  damna- 
tionem.  Justinian  put  all  legacies  and  fideicommissa  on  the  same 
footing  in  this  respect,  but  only  in  favour  of  certain  legatees,  such  as 
churches,  asylums,  monasteries,  and  so  forth.  If  a  person  in  such 
oases  chose  to  pay  the  simple  sum  claimed,  he  could  not  recover  it,  as 
he  was  taken  to  have  paid  it  to  obtain  security  from  the  penalty.  (7.) 

The  person  who  had  paid  money  by  mistake  was  much  in  the  posi- 
tion of  a  person  who  had  made  a  mutuum,  and  the  condictio  tndebiti, 
by  which  he  recovered,  closely  resembled  the  actio  ex  mutuo.  But  the 
solutio  indelriti  extended  to  many  other  things  than  the  payment  of 
money.  It  comprehended  anything  done  or  given  over  by  mistake, 
and  the  analogy  to  the  mutuum  ceased  to  be  apparent.  (6,  note.) 

Acquisition  op  Obligations  through  others. — Fathers  and  masters 
acquire  obligations,  i.e.  are  creditors,  and  can  bring  actions,  through 
sons  in  potestafe  (subject  to  the  changes  made  by  Justinian  as  to 
the  peculium,  the  father,  however,  having  alone  the  right  to  bring  the 
action  when  he  had  the  usufruct)  and  slaves.  (Tit.  28.  pr.)  In  the 
cases  of  slaves,  or  of  persons  supposed  to  be  slaves,  of  whom  there  is 
Ifonafide  possession  or  a  usufruct,  the  master  acquires  the  obligations 
as  to  all  that  arises  from  their  labours  or  from  something  belonging 
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to  the  master.  In  the  case  of  slaves  of  whom  the  master  has  the  use, 
the  master  acquires  the  obligations  as  to  all  that  arises  from  their 
labours  expended  on  the  master's  property.  (1,  2.)  The  slave  held  in 
common  acquires,  in  the  absence  of  something  to  show  the  contrary, 
for  his  masters  in  proportion  to  their  interest  in  him.  (3.)  The  Insti- 
tutes do  not  notice  the  acquisition  of  obligations  through  procurators. 

Dissolution  op  Obligations. — The  last  Title  of  this  Book  treats 
of  the  dissolution  of  obligations,  and  the  case  of  obligations  being  dis- 
solved ipso  jure  must  be  distinguished  from  that  of  the  right  to  sue  on 
an  obligation  being  met  by  an  exception,  a  subject  reserved  for  the 
4th  Book.  There  are  three  modes  of  the  dissolution  of  contracts 
noticed  in  the  Institutes:  1.  Payment;  2.  Novation;  3.  Use  of  a  form 
of  dissolution  corresponding  to  the  form  of  the  obligation.     (Tit.  29.) 

i.  Payment, — Solutiu,  a  term  applicable  generally  to  every  mode  of 
loosening  the  tie  of  the  obligation,  is  specially  applied  to  payment  in 
its  widest  sense,  i.e.  executing  the  contract.  There  are  as  to  this 
three  questions  to  be  answered  :  1.  Who  may  pay?  Either  the  debtor 
himself  may  pay,  or  any  third  person  with  or  without  the  debtor's 
knowledge,  or  even  against  his  will,  may  pay  for  him.  If  the  debtor 
pays,  the  fidfjiisncn*  is  released,  and  if  the  fidejussor  pays  and  does  not 
require  the  actions  to  be  ceded  to  him,  the  principal  is  released.  2.  To 
whom  might  the  payment  be  made?  To  the  creditor  himself,  his 
authorised  agent,  to  the  tutor,  curator,  or  authorised  pupil.  3.  What 
might  be  given  in  payment  ?  Not  only  the  thing  itself,  but,  with  the 
consent  of  the  creditor,  something  else  in  lieu  of  it.     (Tit.  29.  pr.) 

ii.  Novation. — Novation  is  the  dissolution  of  one  obligation  by  the 
formation  of  another.  Any  contract,  civil  or  natural,  could  be  extin- 
guished by  a  new  contract,  operating  either  civilly  or  naturally,  being 
formed ;  the  new  contract  being  one  either  litteris^  or  (so  generally  as 
to  be  spoken  of  as  the  one  recognised  mode)  verbis.  The  new  contract 
must  be  different  from  the  old,  and  might  be  different  in  three  ways : 
1.  The  t^rms  might  be  altered;  2.  A  new  debtor  might  be  introduced, 
and  even  if  the  new  debtor  is  unable,  as  e.g.  an  unauthorised  pupil,  to 
contract,  still,  though  the  new  contract,  except  as  a  natural  obligation, 
is  void,  yet  the  first  is  extinguished ;  but  it  would  be  otherwise  if  the 
new  contract  had  been  made  with  an  unauthorised  slave,  for  then  there 
would  be  no  new  contract  at  all.  The  new  debtor  might  be  substituted 
even  without  the  consent  of  the  old  debtor ;  this  new  debtor  was  termed 
expromissor^  in  the  strict  sense  of  that  word.  If  the  old  debtor  sub- 
stituted another  person  as  the  new  debtor  in  his  own  place,  this  was 
termed  deleyatio.  A  new  creditor  might  also  be  introduced.  3.  If  the 
parties  remained  the  same,  then,  if  the  preceding  contract  was  not  a 
stipulation,  the  forming  the  same  contract  by  stipulation  operated  as  a 
novation  of  the  first  contract ;  but  if  the  preceding  contract  is  a  stipu- 
lation, something  new  must  be  intnxiuced ;  conditions  of  time  or 
fi^f/JH8so7'eSy  for  example,  must  be  added  or  taken  away.  If  the  second 
contract  is  made  conditionally,  the  first  is  not  extinguished  until  the 
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s\5coiid  becomes  operative  by  the  condition  haying  been  fulfilled.  (3, 
and  note.) 

Justinian  enacted  that  no  contract  should  be  extinguished  by  a  new 
one  being  formed,  unless  the  parties  clearly  expressed  their  intention 
that  this  should  be  the  effect  of  the  new  contract.  (3.) 

Both  the  litis  contestatio  and  a  judgment  produced  a  novatio,  but 
the  effect  was  not  exactly  the  same  as  in  novatio  proper,  as  the  bene- 
ficial accessories  of  the  old  contract^  such  as  pledges  and  interest,  were 
continued.  (3,  note.) 

iii.  Form  of  Dissolution  corresponding  to  the  Forms  of  the  Obliges 
tion, — If  payment  was  not  made,  nor  novation  made  by  a  new  stipu- 
lation, and  the  parties  had  made  a  contract  of  nexum,  or  verbis,  or 
Wterisy  a  form  (imaginaria  solutio)  had  to  be  gone  through  to  get  rid 
of  the  contract,  corresponding  to  the  form  in  which  the  obligation  had 
been  contracted.  A  nexum  was  dissolved  by  the  debtor  striking  the 
scale  with  a  piece  of  money  and  giving  it  to  the  creditor  as  representing 
the  debt ;  and  this  form  was  used  to  remit  payment  of  a  legacy  i^er 
damnafionem,  or  of  money  due  on  a  judgment,  or  of  anything  certain, 
pondere,  numero  mensurave,  (Tit.  29.  pr.,  note.)  A  contract  verbis  was 
dissolved  by  acceptilaiio,  i.e.  by  the  creditor  saying  Habeo  to  the 
debtor  s  question  Habesne  acceptum  ^  (1.)  A  contract  liiteris  was 
dissolved  by  the  debtor  making  the  expensilatto  of  an  imaginary  pay- 
ment in  his  books. 

A  contract  re  was  dissolved  by  the  thing  being  returned,  and  one 
made  consensu  was  dissolved  by  consent,  if  each  party  could  be  put  in 
his  former  position.  (4.) 

If  a  contract  had  been  made  in  some  other  way  than  verbis,  and 
the  parties  subsequently  went  through  an  acceptilcUio,  this  operated  as 
giving  an  exception  preventing  the  creditor  from  suing.  But  in  order 
that  the  preceding  obligation  might  be  extinguished,  and  not  merely 
an  exception  allowed,  there  was  invented  what  was  termed  the  Aquilian 
stipulation.  The  terms  of  the  former  contract  were  thrown  into  the 
form  of  a  stipulation,  which  extinguished  the  old  contract  by  novation, 
and  then  this  new  stipulation  was  dissolved  by  acceptilcUio,  (2.)  Ac- 
ceptilcUio may  be  applied  to  a  part  of  a  debt  as  well  as  to  the  whole.  (I.) 

There  were  also  the  following  modes  in  which  an  obligation  might 
be  dissolved  besides  the  three  above  mentioned :  I.  The  obligation  be- 
coming impossible  to  execute,  as  if  the  thing  perished.  2.  Confusio, 
i.e.  the  personcB  of  the  creditor  and  the  debtor  becoming  merged,  as  if 
the  debtor  became  heir  to  the  creditor.  3.  Compensation  or  set-off,  in 
the  sense  that  it  was  taken  notice  of  in  bonob  fidei  actions  without  an 
exception.  (4^  note.) 
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DELICTS. 


Wb  now  proceed  to  notice  obligations  arising  ex  delicto,  or  quasi  ex 
delicto. 

Delicts. — Obligations  arising  from  delicts — i.e.  violations  of  the 
rights  of  property,  or  of  any  of  the  other  rights  in  rem,  such  as  liberty, 
security,  or  reputation — arise  from  the  thing  done  (ex  re),  without 
necessary  reference  to  an  evil  intent,  and  the  kinds  of  delicts  recognised 
by  the  law  are  four: — Furturrit  rapina,  damni  injuria,  injuria,  (Bk. 
iv.  Tit.  1.  pr.) 

FuBTUM. — Theft  is  the  fraudulent  dealing  with  a  moveable  thing,  in- 
cluding things  moved  from  the  soil,  or  with  its  use  or  its  possession.  (1.) 
By  fraudulent  is  meant  'with  the  intention  of  committing  a  theft,' 
and  among  impuheres  it  was  only  a  person  pubertati  praximtts  who  was 
held  old  enough  to  have  such  an  inteation.  (18.)  If  a  borrower  converts 
the  thing  borrowed  to  a  purpose  other  than  that  for  which  it  was  lent, 
he  does  not  commit  a  theft,  if  he  honestly  thinks  the  own^r  would  permit 
it  (7),  or,  whether  he  thinks  so  or  not,  if  the  owner  would,  as  a  matter 
of  fact,  have  permitted  it.  (8.)  But  a  person  tempting  a  slave  to  bring 
him  the  property  of  his  master,  and  then  receiving  the  things  by  direc- 
tion of  the  master  to  whom  the  slave  has  revealed  the  facts,  is  guilty 
both  of  theft  and  of  corrupting  a  slave.  (8.)  There  is  theft  of  the  use 
of  a  thing,  as  when  a  creditor  or  a  depositary  uses  for  his  own  purposes 
the  thing  committed  to  him  as  a  pledge  or  in  deposit,  or  a  borrower 
uses  a  thing  for  a  purpose  other  than  that  for  which  it  is  lent,  e.g. 
borrows  a  horse  for  a  ride,  and  takes  it  into  battle.  (6.)  There  is  theft 
of  the  possession,  as  if  a  debtor  takes  from  the  creditor  the  thing  he  has 
pledged  to  him.  Free  persons,  as,  e.g.,  children  iji  potestafe,  are  among 
the  things  that  may  come  within  the  law  of  theft.  (10.)  A  person  who 
assists  in  a  theft,  as  by  placing  a  ladder  by  which  the  thief  mounts,  is 
liable  to  an  action  of  theft,  but  not  so  if  he  only  counsels  the  theft.  (11.) 
If  persons  in  the  power  of  another  steal  from  that  person,  they 
cannot  be  sued  for  theft  by  that  person,  but  the  thing  isfurtiva,  and 
cannot  be  acquired  by  usucapion,  and  a  person  assisting  them  is  liable 
to  an  action  of  theft.  (12.) 

In  case  of  theft  the  owner  of  the  thing  could  sue  for  the  thing,  if 
in  the  possession  of  the  thief,  by  the  ordinary  means,  viridicatio,  or  an 
action  cul  ewhiheivlujti,  and,  if  the  thing  was  no  longer  in  the  possession 
of  the  thief,  he  could  recover  the  value  of  the  thing  stolen  and  interest 
by  a  condictio  furtir^a,  or  he  might,  if  he  pleased,  bring  this  action 
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although  the  thing  was  in  the  thief's  possession.  But,  besides  these 
actions,  he  had  an  actio  furti,  an  action  to  recover  a  penalty  for  the 
wrong  done  him ;  but  this,  though  it  could  be  brought  by  the  heirs  of 
the  owner,  could  not  be  brought  against  those  of  the  thief.  (19,  and 
note.)  It  could,  as  we  have  just  seen,  be  brought  against  the  accom- 
plices of  the  thief.  (11.) 

Two  questions  arise  as  to  this  action.  1.  What  was  the  amount 
of  the  penalty  ?     2.  Who  could  bring  the  action  ? 

1.  The  amoimt  of  the  penalty  varied  according  as  the  theft  was 
manifest  or  not  manifest.  A  manifest  theft  is  one  in  which  the  thief  is 
detected  in  the  act,  or  in  the  place  of  the  theft,  or  with  the  thing  on 
him  before  he  reaches  his  destination.  The  penalty  for  a  manifest 
theft,  which  had  been  under  the  Twelve  Tables  for  a  slave  death,  and 
for  a  freeman  being  given  over  as  a  slave  to  the  person  injured,  was 
fixed  by  the  praetors  at  four  times  the  value  of  the  thing  stolen.  The 
penalty  for  non-manifest  theft  was  twice  the  value.  Any  accidental 
circumstance  that,  at  the  time  of  the  theft,  gave  a  special  value  to  the 
thing,  was  reckoned  in  the  value,  the  quadruple  or  double  of  which  was 
to  be  given.  (3,  5.)  In  the  older  law  there  had  been  other  variations 
of  theft,  or  concealing  stolen  property,  to  which  actions  had  been 
attached,  with  varying  penalties,  imder  the  heads  olfurtum  conceptum^ 
oblatunif  prohibitum f  and  non  exhibitum,  (4.) 

2.  The  person  or  persons  who  were  interested  in  the  thing  not  being 
lost  could  bring  the  actio  furti.  In  the  case  of  a  thing  subjected  to  a 
usufruct,  both  the  dominus  and  the  usufructuary  had  such  an  interest, 
and  both  could  bring  the  action.  (13,  note.)  The  creditor,  from  whom  a 
thing  given  in  pledge  is  stolen,  even  if  the  debtor  is  the  thief^  may  bring 
it,  because  to  have  the  thing  pledged  in  possession  is  a  gain,  although 
the  debtor  may  be  able  to  pay.  (14.)  The  bona  fide  purchaser,  too,  has 
the  action,  although  he  is  not  the  dominus,  (15.)  The  conductor  opens, 
the  tailor  or  fuller  who  has  clothes  to  mend  or  clean,  can  bring  the 
action,  if  he  is  solvent,  and  the  owner  cannot ;  for  as  he  has  his  remedy 
against  the  tailor,  the  owner  has  not  an  interest :  but  if  the  tailor  is 
insolvent  the  owner  can  bring  the  action.  (15.)  The  same  rtde  applied 
before  Justinian  to  the  borrower  under  a  commodatum,  but  under 
Justinian  the  lender  had  his  choice.  If  he  chose  to  bring  the  action 
against  the  thief,  the  borrower  was  freed  from  responsibility.  If, 
knowing  of  the  theft,  he  chose  to  sue  the  borrower,  then  the  borrower 
had  the  action  against  the  thief  so  far  as  he  paid,  but  the  lender  had 
not,  whether  the  borrower  was  solvent  or  not.  If  the  lender,  ignorant 
of  the  theft,  brought  an  action  against  the  borrower,  he  might,  on 
knowing  the  facts,  desist  from  that  action,  and  sue  the  thief,  and  then 
the  borrower  was  free,  whatever  the  result  of  the  action  against  the  thief 
might  be.  (16.)  A  depositary,  not  being  answerable  for  culpa  levis, 
had  no  interest  sufficient  to  support  the  action,  and  the  owner  only  could 
bring  it.  (17.)  A  mere  interest  in  a  tiling  not  delivered  being  safe, 
such  as  that  of  a  person  to  whom  a  thing  was  due  under  a  stipulation. 
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or  that  of  a  creditor  in  anything  belonging  to  his  debtor,  was  not  suffi- 
cient to  support  the  action.  (13,  note.)  A  separate  action  against  each 
offender  could  be  brought  for  the  full  penalty.  (17,  note.) 

Bona  vi  rapta. — The  prsetor  instituted  an  action  to  meet  the  case 
of  goods  being  taken  by  violence,  the  plaintiff  being  allowed  to  recover, 
if  he  brought  his  action  within  a  year,  the  thing  or  its  value,  and  also 
three  times  its  value  as  a  penalty ;  or,  if  he  brought  his  action  after  a 
year,  the  thing,  or  its  value,  only.  It  was  necessary  that  the  act  should 
be  committed  dolo  malo,  and  not  through  an  honest  mistake,  but  the 
value  of  the  thing  was  immaterial,  and  one  person  acting  alone  could 
commit  the  act ;  nor  did  it  make  any  difference  whether  the  robber  was 
or  was  not  taken  while  committing  the  robbery,  but  the  action,  being 
partly  penal,  could  not  be  brought  against  the  heirs  of  the  wrongdoer. 
(Tit.  2.  pr.,  1.)  It  was  not  necessary  that  the  thing  taken  should  have 
been  among  the  goods  of  the  plaintiff.  If  it  was  taken  from  among  his 
goods,  that  was  enough ;  and  so  even  the  depositary  might  bring  this 
action,  as  could  all  those  who  could  bring  an  clcIIo  furti,  (3.)  The 
actio  vi  bonorum  raptorum  only  applied  in  case  moveables  were  taken, 
but  a  constitution  of  Valentiniau,  Theodosius,  and  Arcadius  provided 
that  if  moveables  were  taken,  or  immoveables  seized  on  by  force,  the 
wrongdoer,  if  he  was  the  owner,  lost  the  property  in  the  thing ;  if  he 
was  not  the  owner,  he  had  to  give  up  the  thing  and  to  pay  its  value  by 
way  of  penalty.  (1,  note.) 

Lex  Aquilia. — The  lex  Aquilia  consisted  of  three  heads,  the  second 
of  which  had  reference  to  acceptilcUio,  and  it  is  only  the  first  and  third 
which  bear  on  the  subject  of  delicts.  (Tit.  4.  pr.) 

1.  The  first  head  gave  an  action  damni  injurue  to  the  owner  of  a 
slave  or  any  quadruped  reckoned  among  cattle,  i.e.  horses,  asses,  swine, 
<fec.,  but  not  dogs  or  wild  animals  (1),  killed  without  right,  but  without 
reference  to  the  intent  of  the  wrongdoer.  Was  the  person  killing  the 
slave  in  fault  ?  was  the  question  asked.  A  soldier  throwing  a  javelin  in 
a  place  appropriated  to  military  exercises,  and  accidentally  killing  a  slave, 
would  not  be  liable,  but  if  he  was  in  any  other  place  he  would  be.  (4.) 
A  person  cutting  down  a  tree  near  a  public  path  would  be  liable 
if  he  did  not  give  warning,  but  not  if  he  gave  warning,  supposing  the 
tree  fell  on  and  killed  a  slave.  If  the  tree  was  in  the  middle  of  a  field, 
he  would  not  be  in  fault,  and  therefore  not  liable,  even  though  he  gave 
no  warning.  (5.)  Neglect  or  unskilful  treatment  on  the  part  of  a  phy- 
sician, leading  to  the  death  of  a  slave,  would  make  the  physician 
liable  (6,  7),  and  a  muleteer,  killing  a  slave  by  his  mules  running  away, 
would  be  liable  if  a  stronger  man  could  have  held  them  in.  (8.) 

The  penalty  was  the  greatest  value  of  the  slave  or  animal  killed  at 
any  time  within  a  year,  not  the  actual  value  at  the  time  of  death,  and, 
as  the  action  was  thus  penal,  it  did  not  lie  against  the  heirs  of  the  wrong- 
doer. Interpretation  of  the  law  decided  that  hi  the  greatest  value  was 
to  be  includoil  all  consequential  loss,  as  if  the  slave,  had  he  lived,  could 
have  entered  on  an  hiheritance  for  the  owner ;  or  if  a  set  or  pair  of  slav(js 

vv'2 


580  .    SUMMARY. 

or  animals  was  spoiled  by  one  perishing  (10),  and  if  the  defendant  denied 
his  liability,  the  penalty  was  doubled.  The  owner,  besides  the  action 
under  the  lex  Aquilin,  might  also  bring  a  criminal  charge  against  the 
person  who  killed  a  slave.  (11.) 

2.  The  third  head  provided  for  every  kind  of  damage  (damnum) 
done  wrongfully  to  a  slave,  or  any  four-footed  beast,  including  dogs 
and  wil(|  animals,  or  to  goods,  as  by  mixing  anything  that  spoils  wine 
or  oil.  (13.)  But  the  penalty  under  this  head  was  the  greatest  value  of 
the  thing,  not  within  a  year,  but  within  thirty  days. 

For  a  direct  action  to  lie  under  either  head  of  the  lex  Aquilia  the 
injury  must  be  done  bodily  by  the  wrongdoer  to  the  body  of  the  slave 
or  thing  injured.  If  it  was  not  done  bodily  by  the  wrongdoer,  if  he  only 
did  something  by  which  the  body  of  the  slave  or  thing  was  injured,  as 
if  he  shut  up  a  slave  or  animal,  and  let  death  come  from  starvation,  then 
the  prsetor  gave  an  actio  utilis  under  the  lex  AquUla,  If  the  injuiy  was 
done  to  the  owner,  not  by  the  body  of  the  wrongdoer,  nor  to  the  body  of 
the  slave  or  animal,  as,  e.g.^  if  a  person  loosed  the  fetters  of  a  slave  to 
allow  him  to  escape,  the  lex  Aqitilia  did  not  apply  at  all,  and  the  owner 
must  have  recourse  to  an  actio  in  factum ,  by  which  he  would  obtain 
compensation  according  to  the  value  of  the  thing  to  him,  if  there  had 
been  dolus  or  culpa  lata,  or  the  ordinary  value  if  not.  (16,  note.) 

The  viilis  actio  under  the  lex  Aquilia,  was  also  given  to  persons 
having  an  interest  less  than  ownership  in  the  slave  or  animal,  as  to  a 
possessor  or  a  usufructuary.  (16,  note.) 

The  whole  penalty  could  be  recovered  from  each  offender,  if  there 
was  more  than  one.  If  the  person  injured  could  also  bring,  and  brought, 
an  action,  under  a  contract,  for  the  injury,  he  could  afterwards  bring  an 
action  under  the  lex  Afjuilia  to  recover  the  excess  which  that  law  would 
give  him  as  a  penalty  beyond  what  he  could  recover  on  his  contract. 
(16,  note.) 

Besides  damnum  factum  the  pnctor  took  cognisance  of  damnum  in- 
factum,  threatened  damage,  and  forced  the  owner  of  the  property  from 
which  damage  was  apprehended  to  give  security  against  possible  loss. 
(16,  note.) 

Injuria. — This  term,  which  may  be  applied  to  any  wrongful  act,  or 
to  any  judgment  given  against  law,  has  the  special  meaning  of  an  outrage 
or  affront,  and  it  is  in  this  sense  that  it  is  here  used.  (Tit.  4.  pr.)  It  is 
the  insult  that  is  the  gist  of  the  offence.  Examples  of  an  injury  in  this 
sense  are  striking  any  one,  publicly  insulting  him,  falsely  pretending  that 
he  is  the  insultor's  debtor,  libelling  him,  soliciting  chastity,  «fec.  (1.) 
The  pattrfainiliaSi  as  himself  insulted,  might  bring  an  action  if  any  of 
those  in  his  power  was  insulted ;  and  often  several  persons  might  have 
the  right  of  action  at  the  same  time ;  as,  if  a  married  woman  was  in- 
sulted, while  she  and  her  husband  were  both  in  ptdestate,  she,  her  own 
father,  her  husband,  and  her  husband's  father  all  had  a  right  of  action, 
and,  lis  the  penalty  was  in  projKjrtion  to  the  gravity  of  the  insult,  and 
this  partly  depended  on  the  rank  of  the  person  insulted,  the  son,  if  of 
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higher  rank  than  his  father,  might  obtain  more  by  bringing  the  action, 
or  liaviug  it  brought  in  his  name.  (3.)  It  was  only  if  the  insult  was 
cUrox,  very  grave,  as  e.g.  a  severe  flogging,  that  an  injury  to  a  slave  was 
considered  an  injury  to  the  master.  (3.)  If  the  slave,  in  such  a  case, 
belonged  to  several  masters,  the  insult  was  taken  to  be  done  in  pro- 
portion, not  to  their  interests  in  the  slave,  but  to  their  rank  (4),  and, 
except  the  contrary  appeared^  the  insult  was  taken  to  be  to  the  owner, 
not  to  the  usufructuary,  of  a  slave.  (5.)  If  it  is  a  freeman  in  the  employ 
of  another,  who  is  injured,  he  alone  can  bring  the  action,  unless  the 
injury  to  him  was  caused  simply  for  the  purpose  of  insulting  the  em- 
ployer. (6.)  The  old  penalty  was  a  limb  for  a  limb,  but  the  pnetor 
substituted  the  penalty  of  allowing  the  parties  injured  to  fix  the  damages, 
subject  to  reduction  by  the  judge.  Regard  was  had  to  the  rank  of  the 
person  insulted,  and  to  the  class  to  which,  in  case  it  was  to  a  slave  that 
the  injury  was  done,  the  slave  belonged.  (7.) 

Atrox  injuria, — Besides  injuria  simple,  we  have  to  consider  atrox 
injuHay  or  aggravated  insult ;  the  aggravation  arising  from  the  nature  of 
the  insult,  the  place  where  it  was  done,  the  rank  or  office  of  the  insulted, 
or  the  part  of  the  body  afiected,  e.g.  the  eye.  (9.)  The  consequences  of 
the  injuria  being  atrox  were  two.  1.  Persons,  who  could  not  otherwise, 
might  bring  the  action,  as  (a)  the  owners  of  slaves ;  {b)  freedmen  against 
a  patron ;  (c)  an  emancipated  son  against  his  father.  2.  The  damage 
was  fixed  by  the  pnetor,  and  the  judge  could  not  reduce  it.  (9.) 

A  criminal  charge  might  also  be  brought  for  injuries,  and  persons  of 
very  high  rank  might  bring  such  a  charge  by  a  procurator.  (10.)  Not 
only  the  actual  wrongdoer,  but  any  contriver  of  the  injury,  was  liable 
to  the  actio  injuriarum.  (11.)  But  if  the  person  injured  showed  no 
indignation  at  the  time,  or^  though  showing  indignation,  took  no  steps  to 
obtain  reparation  within  a  year,  he  could  not  afterwards  bring  the 
action.  (12.)  Unless  the  stage  of  the  litis  contesiatio  had  been  reached, 
the  action  did  not  pass  to  the  heirs  of  the  person  injured.  (12,  note.) 

Obligations  quasi  bx  dblioto. — The  remaining  head  of  obli- 
gations is  that  of  obligations  arising  from  acts  which,  though  not 
technically  coming  under  the  recognised  heads  of  delicts,  gave  rise  under 
the  pnctors  to  similar  actions,  i.e.  to  penal  actions  in  factum  not  passing 
against  the  heirs. 

The  instances  given  are,  (a)  when  a  judge  has  made  a  cause  his  own, 
i.e.  has  given  a  wrong  sentence  through  favour  or  corruption  or  merely 
ignorance  of  law  (e.g.  has  condemned  a  defendant  in  a  sum  different 
from  that  fixed  in  the  formula),  he  is  liable  to  an  amount  to  be  fixed  by 
the  j  udge.  (Tit.  5.  pr.)  (b)  When  anything  has  been  thrown  or  poured 
down  from  an  apartment,  the  occupier  of  the  apartment  is  liable  to  an 
action  that  any  one  might  bring  (actio  popularis)  for  double  the  damage. 
If  a  freeman  is  killed  thereby,  there  is  a  penalty  of  50  aurei.  If  a  free- 
man is  only  hurt  thereby,  compensation  is  given ;  his  medical  expenses 
and  loss  of  employment  being  considered.  A  peraon  keeping  anything 
suspended  where  there  was  a  public  way,  likely  to  fall,  or  do  damage, 
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was  liable  to  a  penalty  of  10  aurei.  It  made  no  difference  whether  the 
occupier  wa«  occupying  by  one  title  or  another.  (1.)  But  if  the  occupier 
was  a  filiusfamilif.18,  the  father  was  not  liable ;  nor  was  he  if  the  judex 
who  made  a  cause  his  own  was  2l  fiHusfamUiaa.  (2.)  (c)  The  master  of 
a  ship,  of  an  inn,  or  a  stable,  was  liable  to  an  action  for  double  the  value 
for  any  damage,  fraud,  or  loss  caused  by  fraud  or  theft  on  the  part  of  his 
servants  in  his  ship,  inn,  or  stable. 

ACTIONS. 

We  now  come  to  the  last  division  of  the  Institutes,  which  treats  of 
Actions,  and,  subordinately,  of  Exceptions  and  Interdicts. 

The  mode  in  which  the  subject  of  actions  (Tit.  6-12)  is  treated  is 
this:  The  Siith  Title  discusses  the  different  kinds  of  actions.  The 
Seventh  and  Eighth  discuss  actions  to  enforce  obligations  arising  from 
contracts  with,  or  delicts  committed  by,  persons  alieni  juris,  and  the 
Ninth  treats  of  injuries  done  by  animals.  Then  in  the  Tenth  the  subject 
of  bringing  or  defending  actions  through  other  persons,  and  in  the 
Eleventh  that  of  the  securities  to  be  given  by  the  parties,  are  discussed ; 
and  lastly,  in  the  Twelfth,  the  subject  of  the  duration  of  the  right  to 
bring  an  action,  and  the  question  whether  actions  passed  or  did  not  pass 
to  or  against  heirs,  are  treated  of. 

A  summary  is  given,  in  the  note  to  the  introductory  paragraph  of 
Tit.  6,  of  the  main  divisions  of  actions  under  the  formulary  system. 

The  first  division  of  actions  noticed  in  the  Sixth  Title  is  that  of 
actions  in  rem  and  actions  in  personam.  But  it  is  mixed  up  with  the 
second  division  according  as  actions  came  from  the  old  ci7il  law  or  were 
created  by  the  praetor.  The  general  word  for  a  real  action  was  vindieatio, 
but  this  word  was  used  in  a  special  sense,  as  a  civil,  i.e.  non-prsetorian, 
action  for  a  corporeal  thing.  The  general  word  for  a  personal  action  was 
condictiOf  but  the  word  was  used  in  a  special  sense,  as  a  personal  action, 
stricH  juris,  excluding  bonce  fidei  actions,  actions  ex  ddido,  and  actions 
in  fcudum  (see  note  to  introductory  paragraph).  (15.)  Generally  speak- 
ing, if  a  man  claimed  a  thing  as  his  own,  he  could  not  bring  a  personal 
action  for  the  thing,  but  odio  farum  a  plaintiff  could,  although  he  had  a 
real  action,  bring  a  condictio  if  a  thing  was  stolen.  (14.) 

The  civil  real  actions  noticed  are  five.  1.  ViTuiicatio,  in  the  special 
sense  of  a  claim  for  a  corporeal  thing.  2.  Con/essoria,  3.  Negatoria, 
actions  to  obtain  or  protect  the  enjoyment  of  servitudes.  4.  Causa 
liheralis,  an  a^tio  praejvdicialis^  to  determine  whether  a  person  was  or 
was  not  a  freeman.  5.  Petitio  hereditatis.  There  are  also  five  kinds  of 
prtetorian  real  actions  noticed  :  actio  Puhliciana^  quasi- Publiciana^  Pau- 
liana,  Serviana,  and  quasi- Servi ana,  and  two  preetorian  kinds  of  actiones 
prasjudiciales  are  also  noticed.  The  subject  of  personal  actions  is  treated 
of  in  this  part  of  the  Title  only  by  giving  three  examples  of  personal 
actions  created  by  the  prsetor,  de  pecunia  constitufa,  de  pecuHo,  dejure- 
jurando.  Further,  there  are  certain  actions  which  are  said  to  be  mixt€B^ 
i.e.  partly  real  and  partly  personal. 
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i.  Civil  Real  Actions. — 1.  Vindication  under  which  head  may  be 
noticed  the  characteristic  of  real  actions,  that  the  intentlo  ran,  Si  paret 
rem  ex  jure  Quirititim  Titii  esse,  if  it  appears  that  Titius  has  a  right 
against  all  the  world,  without  the  name  of  any  alleged  violator  of  that 
right  being  mentioned.  (1.)  2.  Actio  confessaria^  brought  to  enforce  a 
servitude  contested  or  impeded,  and  brought  indifferently  whether  the 
claimant   was  or  was  not  in  quasi-possession  of  the  servitude.  (2.) 

3.  Actio  negatoria,  brought  by  the  owner  of  a  thing  to  regain  an  alleged 
right  of  exercising  a  servitude  over  that  thing,  although  the  owner  was 
in  possession,  whereas,  as  a  rtde,  real  actions  could  not  be  brought  by  a 
possessor.  The  possessor  of  a  servitude  had  a  concurrent  remedy  in 
a  prohibitory  interdict  so  far  as  concerned  the  actio  confesaoria^  and 
in  a  possessory  interdict  so  far  as  concerned  the  actio  negatoria,  (2.) 

4.  Actio  ,pr(BJudiciali8f  a  preliminary  action  to  ascertain  a  fact,  was  an 
actio  in  rem,  but  only  one  such  action,  that  to  determine  whether  a  man 
was  or  was  not  free,  was  civilis.  This  action,  known  as  .causa  liberalise 
was  originally  carried  on  by  a  person  who,  as  assertor  libertatis,  claimed 
a  slave  as  against  a  master,  and  liberty  might  be  thrice  asserted  in  this 
way,  if  on  the  first  two  occasions  a  decision  was  given  for  the  master* 
Justinian  allowed  the  slave  himself  to  claim  his  liberty,  and  made  the 
first  decision  final.  (13.)  5.  PetUio  JiereditatiSf  or  a  claim  for  an  in- 
heritance. This  (contrary  to  what  was  the  case  with  other  actions  in 
rem)  was  a  bonce  fidei  action  :  Justinian  decided  that  dolus  malus  could 
be  taken  into  consideration  in  it  without  any  exception  being  pleaded. 
It  had  some  affinity  to  a  personal  action,  as  (a)  it  could  only  be  brought 
against  two  classes  of  persons,  those  possessing  an  inheritance  pro  heredSf 
and  those  posaessmg^o  possessore  (i.e.  avowedly  without  title),  and  (b) 
the  plaintiff  could  recover  by  it  moneys  derived  by  the  possessor  from 
the  inheritance,  and  could  enforce  by  it  debts  due  to  the  inheritance  from 
debtors  claiming  to  be  heirs.  (28,  note.) 

ii.  Pr-btorian  Real  Actions. — Five  instances  are  given,  the 
first  three  being  fictitious  actions,  in  jus  conceptcBf  the  two  last  being 
in  factum,  1.  Actio  Publiciana,  given  to  protect  a  person  who,  while 
the  time  of  usucapion  is  running,  loses  the  thing  out  of  his  possession, 
and  to  recover  it  is  allowed  to  feign  that  his  title  by  usucapion  is  com- 
plete. (4.)  2.  Actio  in  rem  rescissoria,  given  to  protect  a  person  against 
whom  the  time  of  usucapion  has  run,  while  he  was  unable  through 
absence  or  other  legitimate  cause  to  attend  to  his  affairs,  or  if  the 
possessor  in  whose  favour  the  term  was  running  was  absent,  and  so 
the  usucapion  could  not  while  running  have  been  stopped  by  legal 
means.  The  prtetor  allowed  the  owner  in  such  a  case  to  rescind  the 
usucapion  and  to  claim  the  thing  by  feigning  that  the  usucapion  had 
not  been  perfected.  (5.)  3.  Actio  Pavliana,  given  to  rescind  aliena- 
tion of  goods  in  fraud  of  creditors.  (6.)  4.  Actio  Serviana,  by  which 
possession  was  obtained  of  the  effects  of  a  farmer,  looked  on  as  mort- 
gaged in  law,  to  recover  the  payment  of  rent.  5.  Actio  qwisi-Serviana, 
by  which  creditors  generally,  and  not  landlords  only,  obtained  things 
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mortgaged  or  pledged  to  them.  (7.)  Two  instances  are  also  given  of 
pre- judicial  actions  created  by  the  praetor :  that  to  decide  whether  a 
person  is  ingenuiis  or  liherttLs,  and  that  to  decide  whether  a  person  is 
the  son  of  his  reputed  father.  (13.) 

Personal  Actions. — Three  instances  are  given  of  personal  actions 
created  by  the  prsetor:  1.  De  constituta  pecuniae  given  to  enforce  a 
pact  for  the  payment  of  a  sum  already  due.  Such  a  pact  was  ad- 
vantageous to  the  creditor  if  the  thing  due  was  owed  by  another  person, 
or  if  the  antecedent  obligation  was  a  natural  one,  or  if  the  time  during 
which  an  action  on  this  antecedent  obligation  might  be  brought  was 
on  the  point  of  expiring;  and  this  action  was  by  Justinian  made  in  all 
cases  perpetual  and  allowed  to  be  brought  whatever  was  the  nature  of 
the  thing  promised,  those  qualities  having  previously  belonged  only  to 
the  actio  receptitia,  an  action  specially  given  to  enforce  an  undertaking 
by  an  argentariua  to  pay  what  he  owed.  (8,  9.)  2.  De  peculio,  given 
to  make  pcUreafamiliarum  liable  to  the  extent  of  the  pecvlium  of  their 
sons  in  potesiafe  and  slaves,  for  the  engagements  of  those  sons  and 
slavea  (10.)  And,  3.  De  jurejurandot  given  to  ascertain  whether  a 
party  to  a  suit  had,  when  challenged  to  do  so,  sworn  that  the  facts  on 
which  he  rested  his  claim  or  defence  were  true.  (II.) 

Mixed  Actions. — The  actions  familim  erciacundcB,  communi  divi- 
dundOy  and^nmm  regundorum  are  said  to  be  mixed,  i.e.  both  real  and 
personal,  because  although  they  were  otherwise  personal  actions  in 
form,  yet  by  the  addition  of  an  adjvdicatio  things  were  adjudged  to 
belong  to  the  different  parties.  (20.) 

Before  proceeding  to  notice  the  division  of  actions  according  to  the 
latitude  given  to  the  judge,  the  Institutes  notice  two  subsidiary  divi- 
sions. 

L  Penal  Actions  (many  of  which  actions,  as  de  cdho  corrupto,  de 
parente  aid  patrono  in  jus  vocato,  and  de  in  jus  vocato  vt  exempto,  were 
created  by  the  prictor)  (12)  as  distinguished  from  actions  brought  to 
get  the  thing  only  {ret  persecutorioB)  and  those  in  which  both  these 
objects  were  united  (mixtcB). — As  a  rule,  all  actions  in  rem  or  ex  con- 
tractu were  only  rei  persecutorice,  except  that  when  an  actio  depodti 
was  brought  against  a  person,  or  against  his  heir  if  personally  guilty 
of  dolus  maliLS,  to  whom  things  had  been  entrusted  under  the  pressure 
of  sudden  calamity,  such  as  fire  or  shipwreck,  when  the  value  of  the 
things  and  also  as  much  again  was  recoverable,  and  so  the  action  was 
mixta.  (17.)  Actions  arising  from  a  delict  always  carried  with  them 
a  penalty,  and  were  simply  penal  in  the  case  of  theft,  for  then  the 
value  of  the  thing  was  recoverable  by  a  separate  action,  or  were  mixtoB, 
as  in  actions  m  honorum  raptorum,  and  under  the  lex  AquUia,  and  for 
legacies  given  but  not  duly  paid  to  holy  places,  the  value  of  the  thing, 
and  something  more  by  way  of  penalty,  being  recoverable  by  such 
actions.  (18,  19.) 

ii.  Actions  differing  according  to  the  amount  of  the  Con- 
demnation.— This  goes   very   nearly  over   the   same   ground   as  the 
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previous  division.  i.  ActionB  ret  persecuforicef  to -get  the  thing  due, 
were  in  simplum.  (22.)  ii.  Actions  (a)  for  non-manifest  theft,  (ft)  for 
damnum  tnjuiicB  under  the  Aquilian  law,  (c)  for  deposit  when  the 
deposit  was  denied,  if  it  had  been  made  under  pressure  of  calamity, 
(d)  for  corrupting  a  slave,  and  (e)  for  not  paying  a  legacy  given  to  a 
holy  place,  were  in  duplum.  (23.)  iiL  An  action  given  against  a 
person  who  asked  more  than  due,  so  that  the  officials  of  the  court  got 
a  larger  fee,  was  in  triplum  of  the  loss  sustained  by  the  payment  of 
thtis  fee,  the  amount  improperly  expended  being,  however,  included  in 
the  condemnatio  in  triplum.  (24.)  iv.  Actions  (a)  for  manifest  theft; 
(b)  actions  qiu>d  metua  causa  ;  (c)  actions  for  money  paid  to  hire  a  man 
to  bring  a  vexatious  suit,  or  to  induce  a  man  to  desist  from  a  vexatious 
suit  which  he  threatens  to  bring;  and  {d)  actions  brought  against 
officers  of  the  court  guilty  of  unjust  exaction,  were  in  quadruplum,  (25.) 
Two  observations,  however,  have  to  be  made.  Firstly,  of  those  actions 
which  are  said  above  to  be  given  in  duplum^  that  under  the  lex  Aquilia 
and  that  for  deposit  under  pressure  were  in  duplum  only  if  the  defen- 
dant deified  his  liability ;  and  in  the  case  of  legacies  given  to  holy  places, 
if  the  defendant  denies  or  will  not  pay  until  the  magistrate  makes  an 
order  that  the  action  shall  be  brought.  (26.)  Secondly,  the  actio  quod 
inetits  causa,  given  to  a  person  who  had  been  threatened  or  coerced 
into  doing  anything,  was  in  quadruplum  only  if  the  defendant  would 
not  obey  the  preliminary  order  of  the  judge  (arhitriurn)  and  restore  the 
thing.  (27.) 

We  now  come  to  the  division  of  actions  according  to  the  latitude  of 
the  judge.  According  to  this  division,  actions  are  honcB  fidei,  stricti 
juris,  or  arbitrarias, 

1.  Actions  bon^  fidbi. — In  certain  praetorian  actions,  principally 
those  arising  out  of  bilateral  contracts,  the  words  ex  bona  fide  or  some 
equivalent  words  were  added  to  quicquid  oportet  in  the  intentio,  which 
was  always  uncertain,  and  then  the  judge  had  to  take  all  equitable  con- 
siderations into  view  in  determining  the  liability  of  the  defendant.  The 
judge  in  bonce  fidel  actions  took  notice  of  dolus  mcUus  without  an  exceptio 
dolt  malt;  noticed  customs  and  usages;  took  into  account  counter  claims 
arising  out  of  the  same  set  of  circumstances  (30) ;  provided  for  future 
liabilities  arising ;  and  gave  interest  for  the  time  the  thing  had  been  due. 
(28,  note.)  A  list  of  actions  bonce  fidei  is  given  (28,  29) :  1,  Empfi  and 
venditi ,  2,  locaii  and  conducti;  3,  jiegotiorum  gestorum;  4,  mandati; 
5,  depositi ;  6,  pro  socio;  7,  tuteHa ;  8,  commodati ,  9,  pigneraticia ; 
\Q,  famUice  erciscundce;  11,  communi  dividundo ,  12,  de  cestimcUo ;  13, 
ex  permutatione ;  14,  hereditatis  petitio ;  \b,  ex  stipulsUu  in  excu:tione 
dotis. 

This  last-mentioned  action  replaced  a  bonoe  fidei  action  called  ret 
uxorioB,  under  which  the  husband  had  certain  advantages  when  sued  by 
his  wife  for  the  restitution  of  her  dos.  If  the  wife  had  stipulated  for 
the  restoration  of  the  dos  to  her,  she  could  bring  an  action  on  the 
stipulation  which,  being  stricti  juris,  did  not  afford  the  husband  those 
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advantages,  the  principal  of  which  were,  (a)  that  he  had  three  years  to 
make  restitution  of  things  quoB  numero,  ^^OTk/ere  mensurave  constant; 
(h)  he  had  the  henefidum  competentice ;  (c)  he  could  deduct  the  useful 
as  well  as  the  necessary  expenses  he  had  been  put  to  in  the  manage- 
ment of  the  dotal  property  (37) ;  (d)  the  wife  could  not  transmit  the 
action  to  her  heir ;  (e)  she  could  not  ask  for  her  dos,  and  also  for  any 
benefit  by  her  husband's  testament.  Justinian  amalgamated  the  two 
actions,  calling  the  new  action  ex  atipuiatu,  although  in  fact  no  stipu- 
lation might  have  been  made.  But  he  made  it  donee  fidei,  and  the 
husband  under  it  had  a  year  for  the  restoration  of  all  moveables,  and 
he  had  the  beneficium  competentioB^  and  could  deduct  necessary 
though  not  useful  expenses ;  but  he  could  recover  the  impenscB 
utiles  by  a  separate  action.  Justinian,  on  the  other  hand,  gave  the 
wife  a  tacit  jus  hypothecm  on  all  the  husband's  effects  for  her  dos^ 
but  this  was  only  available  when  she  herself  sued  for  her  dos,  (29, 
note.) 

2.  AcTiONBS  STRiCTi  JURIS,  Lc.  real  actions  and  condictiones, — In 
these  actions,  dolus  malus  or  counter  claim  could  only  be  taken  notice 
of,  if  pleaded  by  an  exception,  and  interest,  except  by  express  agreement, 
only  ran  from  the  litis  contestation  (28,  note.) 

3.  AcTiONBS  ARBiTRARiiB. — In  these  actions  the  judge  made  a  pre- 
liminary order  on  the  defendant  to  do  something,  as  to  restore  or  ex- 
hibit a  thing,  or  to  pay  a  sum.  If  this  order  was  not  obeyed,  then  the 
defendant  was  to  pay  a  sum  fixed  in  the  condemnatio  so  as  to  meet  all 
the  circumstances  of  the  case.  If  the  defendant  had  the  thing  in  his 
possession,  and  had  fraudulently  put  it  out  of  his  power  to  restore  the 
thing,  the  plaintiff  fixed  on  oath  the  amount  justly  due  to  him,  and  the 
manus  militaris  was  employed  by  the  direction  of  the  judge  to  compel 
him  to  give  it  up.  All  real  actions  were  arhiiraria^  and  the  following 
personal  actions :  (a)  quod  metus  causa ;  (b)  de  dolo  malo ;  (c)  ad  ex- 
Jiibendum  ;  (d)  de  eo  quod  certo  loco  promissum  est.  (31.) 

The  action  de  dolo  mala,  given  when  there  was  no  other  means  of 
avoiding  the  consequences  of  dolus  maluSf  was  in  simplurny  carried 
infamy  with  the  condemnation  and  had  to  be  brought  within  a  year. 
The  actio  de  eo  quod  eerto  loco  was  an  action  brought  by  a  creditor 
against  a  debtor  who,  having  promised  and  failed  to  pay  in  a  particular 
place,  was  not  to  be  found,  and  so  could  not  be  sued  there,  and  the 
judge  allowed  the  creditor  in  this  case  to  sue  elsewhere  without  risk  of 
plus-petitio.  But  the  debtor  had  this  advantage:  he  was  given  the 
option  of  paying  or  giving  security  for  paying  what  was  due  in  the 
right  place  under  an  arhitrtum,  and  then,  if  he  did  not  obey  the 
arbitriuniy  he  was  condemned  in  an  amount  in  which  the  benefit  it 
would  have  been  to  him  to  pay  in  the  place  named  was  taken  into  con- 
sideration. (31,  note.) 

It  was  the  business  of  the  judge  to  make  the  condemnatio  in  the 
formulary  system  for  a  sum  certain,  and  under  the  judicia  extraordi- 
naria  for  a  thing  certain  or  a  sum  certain.   (32.)     And  this  leads  us  to 
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consider  three  special  matters  which  affected  the  result  of  the  action. 
1.  PltiS'jtetitio,     2.  Beneficium  ccmvpetenticB.     3.  Compematio, 

1.  Plus-pbtitio. — Under  the  formulary  system,  if  the  plaintiff 
asked  in  the  intenUo  of  an  actio  stridi  juris  for  a  thing  certain,  and 
asked  for  more  than  he  was  entitled  to,  he  could  not  succeed  in  the 
action  at  all,  and  the  claimant  being  barred  in  most  personal  actions 
by  the  novation  operated  by  the  litis  contedatio,  he  had  no  further 
remedy,  unless  the  pnetor  chose  to  give  him  a  restitutio  in  iiii&pum, 
which  was  granted  as  a  matter  of  course  to  plaintiffs  imder  25  years, 
but  to  persons  over  that  age  only  if  the  mistake  had  been  such  as  a 
most  careful  man  might  have  made :  as  if  a  legatee  had  asked  for  his 
whole  legacy,  and  then  codicils  had  been  discovered  by  which  he  lost 
part  or  had  to  share  with  others.  A  plaintiff  might  ask  too  much  in 
four  ways :  1,  re,  in  regard  to  the  thing  asked  for,  as  if  when  ten  aurei 
were  due  he  asked  for  twenty,  or  if  when  part  was  due  he  asked  for  the 
whole ;  2,  tempore,  in  regard  to  time,  as  if  he  asked  before  the  day  of 
payment,  or  before  the  fulfilment  of  a  condition ;  3,  loco,  in  regard  to 
place,  as  if  a  creditor  sues  at  Rome  for  what  is  due  at  Ephesus,  thus 
depriving  the  debtor  of  any  advantages  he  might  have  from  goods  being 
cheaper  or  interest  lower  at  Ephesus.  But  if  the  debtor  absented 
himself  from  the  place  named,  the  creditor  had  the  actio  arbitraria  de 
eo  quod  certo  loco  mentioned  above ;  4,  causd,  in  regard  to  the  circum- 
stances of  the  contract,  as  if,  when  the  debtor  promised  to  give  either 
one  thing  or  another,  the  creditor  sued  depriving  him  of  the  choice. 
It  made  no  difference,  even  if  the  thing  he  asked  for  was  of  less  value 
than  the  other  thing.  (33.) 

If  too  much  was  stated  in  the  denionstratio,  the  plaintiff  was  not 
prejudiced,  and  if  too  much  was  fixed  in  the  condemnation  the  defen- 
dant could  get  the  formula  rectified.  (33,  note.) 

Under  the  later  emperors,  the  effects  of  a  plus-petit io,  i.e.  any 
excess  in  the  libellus  conventionis,  were  changed,  the  plaintiff  being 
no  longer  shut  out  from  his  legal  remedy,  but  being  punished  for  his 
mistake.  If  the  plus-petitio  was  tempore,  the  plaintiff  was,  under  a 
constitution  of  Zeno,  obliged  to  wait  double  the  time  he  ought  to  have 
waited,  and  to  reimburse  the  defendant  all  expenses  for  his  loss  through 
the  action  having  being  improperly  brought.  If  the  plus-petitio  was 
in  any  other  way,  Justinian  made  the  plaintiff  pay  three  times  the 
amount  of  loss  sustained  by  the  defendant  through  the  action  having 
been  improperly  brought.  (33.) 

If  the  plaintiff  claimed  in  the  intentio  less  than  was  due,  he  could 
under  the  formulary  system  bring  another  action  for  the  surplus  when 
another  prsetor  came  into  office.  Zeno  allowed  the  judex  to  add  the 
surplus  in  condemning  the  defendant  (34.)  If  the  plaintiff  asked  for 
one  thing  when  another  was  due,  he  could,  under  the  formulary  system, 
bring  another  actio  for  the  right  thing,  and  under  Justinian  he  could 
have  the  mistfike  corrected.  (35.) 

In  certain  sictions  which  may  be  made  a  sixth  division  of  actions, 
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• 
tlio  defendant  was  condemned  in  loss  than  was  due  to  him.     1.  In  the 

Of-tio  de  })crulio  a  paterfamilias  could  only  be  condemned  in  the  amount 
of  the  2>t'cuZtMm  of  his  son  or  slave.  (36.)  2.  In  certain  actions  the 
defendant  had  the  benepicium  ooMPETENTiiS,  i.e.  he  was  only  con- 
demned in  so  far  as  he  could  pay  without  being  reduced  to  destitution. 
The  instances  given  are,  (a)  the  husband  in  a  suit  brought  by  his  wife 
to  get  back  her  dos  (37);  {b)  an  ascendant  sued  by  a  descendant; 
(c)  a  patron  sued  by  a  Ulyertiis  ;  (d)  one  partner  sued  by  another ;  (e)  a 
donor  sued  for  his  gift  (38) ;  (/)  a  debtor  who  has  made  a  cessio  bon- 
arum  sued  by  his  creditors  after  he  has  subsequently  acquired  pro- 
perty. (40.)  We  may  add  a  brother  sued  by  a  brother,  and  all  cases,  except 
delicts,  when  one  of  two  married  persons  is  sued  by  the  other.  In  all 
these  cases,  if  the  debtor  could  subsequently  pay  in  full  without  being 
reduced  to  destitution,  he  had  to  do  so ;  and  in  the  estimation  of  what 
he  could  pay,  his  assets  only,  without  deduction  for  debts,  were  looked 
to,  except  in  the  one  case  of  the  donor,  who  might  deduct  his  debts. 

CoMPENSATio. — In  bonce  fidei  actions,  the  judge,  without  any  excep- 
tion being  pleaded,  set  off  any  debt  due  from  the  defendant  to  the  plain- 
tiff from  the  same  set  of  circumstances  {ex  eadem  re).  In  actions 
stricti  juris,  the  plaintiff  could  be  repelled  by  an  exceptio  doli  mcUi,  if 
he  asked  for  what  was  due  without  having  taken  into  consideration 
what  he  owed.  It  is  uncertain  whether  the  exception  stopped  the 
action  altogether,  or  whether  the  plaintiff  only  recovered  any  surplus 
due  to  him.  An  argentarius  who  sued  a  customer  without  giving 
credit  for  what  was  due  of  the  same  kind,  as  money  or  wine  (in  eadem 
re),  was  guilty  of  a  plus-peiitio  under  the  formulary  system,  and  failed 
altogether  in  his  action.  A  bonorum  emptor  had  also,  in  suing  a 
debtor  of  the  insolvent,  to  deduct  what  was  due  from  the  insolvent  to 
that  debtor ;  but  as  the  deductio  was  inserted  in  the  condemnation  not, 
as  compensation  in  the  case  of  the  argentariusy  in  the  intentio,  the 
risk  of  plus-petitio  was  not  run.  Deductio  varied  also  from  compenr- 
gatio,  as  it  included  debts  of  things  of  different  kinds  and  debts  not 
yet  due.  Except,  perhaps,  in  this  case  of  the  argentarius^  the  two 
debts  did  not  extinguish  each  other,  until  Justinian  made  them  so 
operate,  ipso  jure,  and  under  Justinian  it  no  longer  made  any  differ- 
ence whether  the  two  debts  were  due  from  the  same  set  of  circum* 
stances,  or  whether  things  of  the  same  kind  were  payable^  but  the 
defendant's  claim  was  to  be  a  causa  liquida,  i.e.  clearly  ascertainable. 
(39,  and  note.)     Justinian  allowed  no  set-off  to  an  action  of  deposit.  (30.) 

The  subject  next  treated  is  that  of  the  responsibility  of  domini  and 
patresfamiliarum  for  the  contracts  or  delicts  of  those  in  their  power. 
What  is  said  is,  however,  chiefly  devoted  to  the  contracts  and  delicts 
of  slaves ;  what  is  to  be  said  as  to  slaves  being,  with  some  slight  ex- 
ceptions, applicable  to  sons  in  potestate,  (Tit.  7.  pr.) 

i.  Contracts  of  persons  alieni  juris. — If  the  slave  was  merely 
the  instrument  of  the  master,  merely  received,  e.g.,  pieces  of  money 
made  in  payment,  this  was  not  a  contract  of  a  person  alieni  juris  at 
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all.     (1,   noto.)     The  cases  in  which  the  slave  did  contract  may  be 
grouped  under  four  heads. 

1.  The  slave  contracts  under  the  directions  of  the  master. — Here 
the  prostor  gives  an  action  quodjussu  against  the  master  for  the  whole 
of  the  debt,  (1.) 

2.  The  slave  contracts  as  a  niafjister  navis  or  institor. — The  master 
sets  the  slave  up  as  the  master  of  a  vessel,  or  the  keeper  of  a  shop,  or 
the  conductor  of  any  business.  The  master  thus  authorises  the  slave 
to  dp  all  things  necessary  for  his  master.  Here  the  preetor  gives  an  actio 
exercttoria  or  institoria  against  the  master  for  the  whole  of  the  debt.  (2.) 

3.  TJte  slave  trades  with  his  pecuiium  to  the  knowledge  of  the  master. — 
If  debts  are  to  be  satisfied  and  the  master  is  a  creditor  of  the  slave,  the 
pectUium  and  its  proceeds  are  to  be  divided  proportionately  between 
him  and  the  other  creditors.  The  master  makes  the  division,  and 
if  he  does  not  make  it  fairly,  any  creditor  prejudiced  has  an  actio 
iributoria  against  him.  (3.) 

4.  The  slave  contracts  without  the  direction  or  authorisation  of  the 
master. — Here  an  action  is  given  against  the  master,  not  for  the  whole 
debt,  but,  I,  so  far  as  he  has  profited  by  what  the  slave  has  expended, 
and,  2,  to  the  extent  of  the  slave's  pecidium.  The  action  is  de  pecutio 
et  in  rem  verso ^  and  the  condemnation  is  double ;  the  judge  first  taking 
into  account  the  profitable  outlay,  and  then  the  pecidium :  but  from 
the  pecidium  is  first  deducted  what  the  slave  owes  the  master  or  any 
one  in  his  power :  unless,  indeed,  he  owes  it  to  a  vicaritts,  who  is  part 
of  the  pectUium,  for  deduction  would  then  be  useless.  (4.) 

The  actio  exercitoria  or  institoria  must  always  be  better  for  the 
creditor  than  that  de  peculio  et  in  rem  verso  ;  for  in  the  former  action 
the  master  is  bound  for  the  whole  debt.  But  the  actio  tributoria  may 
be  sometimes  more  favourable  than  that  de  jyeculio,  sometimes  less  so 
to  the  creditor,  and  he  must  judge  which  he  will  bring.  In  the  actio 
tributona  the  creditor  gains  by  there 'being  no  deduction  made  from 
the  pecidium  of  that  which  is  due  to  the  master.  On  the  other  hand, 
the  actio  de  pecidio  affects  the  whole  peculium,  while  the  a^o  tribu- 
toria only  affects  that  part  of  it  engaged  in  trade.  (5.) 

What  is  said  of  the  slave  may  be  nearly,  but  not  quite,  said  of 
the  son  in  power.  There  are  three  points  of  difference  to  be  noticed. 
1.  A  father  was  bound  to  the  extent  of  the  son's  peculium  by  the  son's 
becoming  2^  fidejussor.  2.  The  fUiusfamilias  could  be  sued  civilly,  and 
if  he  was  condemned  to  pay,  an  actio  judicati  could  be  brought  against 
the  father  to  the  extent  of  the  son's  peculium.  There  was  no  corre- 
sponding liability  in  either  of  these  cases  as  to  the  slave.  (6,  note.) 
3.  By  the  senatiiscmisultinn  Macedonianum,  prohibiting  money  to  be 
lent  to  children  or  grandchildren  of  either  sex  in  potestate^  an  action 
was  refused  for  money  so  lent  against  the  child,  either  while  in  potes- 
tote  or  become  sui  juris,  and  against  the  2^(derfa77iilias.  If  there  was 
any  doubt  as  to  the  facts,  the  action  was  permitted,  and  the  senatus- 
consiUtum  allowed  on  the  ground  of  an  exception.  (7.) 
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The  actions  above  mentioned,  quod  ju88u,  exercitoria,  and  de 
pecxdio,  &c.,  were  not  properly  separate  actions.  They  were  rather 
modifications  of  the  prsBtorian  actions  under  which,  according  to  the 
nature  of  the  contract,  the  master  was  sued.  In  process  of  time  the 
prsetors  permitted  not  only  praetorian  actions,  but  condictions^  to  be 
brought  against  the  master  or  father,  where^  had  he  contracted  him- 
self, a  condiction  would  have  been  the  appropriate  remedy.  (8.) 

ii.  Dbuots  of  persons  alibni  juris. — A  master  could  be  sued 
under  the  prsetorian  or  civil  law,  according  to  the  origin  of  the  aciio 
(Tit.  8.  pr.),  for  the  delicts  (noxiw)  of  the  slave,  but  he  had  the  choice 
of  paying  the  penalty,  or  giving  up  the  wrongdoer  {noxa)  (1),  to  the 
persons  injured  (Tit.  8.  pr.,  2),  before  or  after  the  litis  contestciHo  (the 
action  being  arbitraria,  i.e.  to  give  the  slave  up  or  pay)  (Tit.  8.  pr.) ; 
and  the  slave,  if  given  up,  became  the  property  of  the  person  injured, 
unless  he  could  procure  money  to  pay  the  penalty,  and  then  he  became 
free,  even  if  his  new  master  would  have  preferred  to  keep  him.  (3.) 
The  action  always  followed  the  person  of  the  delinquent,  and  was 
brought  against  his  master  for  the  time  being,  or  against  the  slave  if 
he  was  manumitted ;  and  so  if  a  freeman  beceune  a  slave  after  having 
committed  a  delict,  the  action  was  against  his  master.  (5.)  The  master 
had  no  action  against  his  slave  for  a  delict,  nor  the  slave  any  action 
against  his  master  for  injury,  nor  did  any  right  of  action  arise  subse- 
quently, though  the  slave  was  transferred  to  another  master  or  became 
free ;  and  if  a  slave  who  had  committed  a  delict  became  the  property 
of  the  person  injured,  the  right  of  action  was  extinguished.  (6.)  In 
old  times  children  in  potestate  might  be  abandoned  like  slavies  if  they 
conmiitted  delicts.  In  later  times  this  was  considered  barbarous.  The 
son  could  be  sued  for  the  delict,  and  then  an  action  judicati  brought 
against  the  father  to  the  extent  of  the  son's  peculium.  (7.) 

Pauperies. — By  the  Twelve  Tables  when  an  animal  (quadrupesy 
extended  by  interpretation  to  all  animals)  of  vicious  habits  did  harm 
{pauperies) J  the  owner  might,  instead  of  paying  for  the  damage,  deliver 
up  the  animal.  (Tit.  9.  pr.)  If  an  animal  of  fierce  nature,  such  as  a 
bear,  was  kept  where  there  was  a  public  way,  got  loose,  and  did  injury, 
then,  if  it  was  a  freeman  that  was  injured,  the  amount  of  the  con- 
demnation was  left  to  the  discretion  of  the  judge;  if  a  slave  or  any- 
thing else  was  injured,  the  condemnation  was  for  double  the  damage 
done.  (1.) 

A  delict  might  consist  really  of  two  offences,  and  then  a  separate 
action  lay  for  each ;  or  it  might  come  under  two  heads  of  delict,  and 
then,  although  an  action  lay  imder  each  head,  the  plaintiff  could  only 
recover  in  the  second  anything  which  under  that  action  happened  to 
be  recoverable  beyond  what  he  had  recovered  in  the  first.  (1,  note.) 

The  discussion  of  the  heads  of  actions  is  now  interrupted  to  notice 
two  points  of  procedure. 

Repkesbntation  in  Suits. — Under  the  old  law  one  man  could 
not  sue  in  the  name  of  another.     To  this  rule  there  were  exceptions 
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in  the  caseB  of,  1,  an  acHo  poptdaria;  2,  an  assertio  libertaiia;  Z, 
actions  brought  by  tutors  for  their  pupils.  4^  The  lex  HostUia  per- 
mitted an  actio  furti  to  be  brought  in  the  names  of  (a)  persons  in 
captivity ;  (5)  persons  absent  on  the  service  of  the  State ;  (c)  those  in 
the  iutela  of  such  persons.  (Tit.  10.  pr.)  Subsequently  this  rule  was 
relaxed,  and  a  person  was  allowed  to  appear  in  a  suit;  as  (1)  a  cog- 
nitor;  (2)  a  procurator.  The  cognitor  had  to  be  appointed  formally 
and  in  the  presence  of  the  adversary.  When  sentence  was  given,  the 
actio  judicati  lay  against,  not  the  cognitor,  but  the  party  to  the  suit. 
The  procurator,  whose  introduction  was  of  a  later  date^  was  appointed 
by  simple  mandate  and  without  communication  with  the  adversary, 
and  originally  acted  in  his  own  name,  giving  security  that  the  party  in 
the  suit  for  whom  he  was  acting  would  ratify  what  he  did,  and,  if  he 
was  acting  for  the  defendant,  that  the  sentence  should  be  carried  out. 
A  person  desirous  of  representing  another  might  be  admitted  to  act  as 
neijotiorum  gestor,  although  he  could  not  show  his  mandate,  if  he  gave 
security.  The  actio  judicati  was  given  for  or  against  the  prociu-ator. 
At  a  later  period,  if  the  mandate  was  clearly  proved,  the  procurator 
was  considered  to  represent  •  his  principal ;  and  this  was  extended  to 
the  case  of  a  negotiorum  gestor,  who,  acting  at  first  without  authority, 
afterwards  showed  that  his  principal  ratified  his  action.  The  actio 
judicati  was  then  given  for  or  against  the  principal,  and  the  procurator 
was  in  the  position  of  the  cognitor  (Tit.  10.  pr.,  note),  only  that  the 
mode  of  his  appointment  was  not  necessarily  formal  or  made  in  the 
presence  of  the  adversary.  (1.)  The  tutor  or  curator  represented  the 
pupil  or  adolescent,  to,  or  against,  whom  the  actio  judicati  was  given, 
unless  the  tutor  or  curator  had  intervened  unnecessarily,  and  then  it 
was  given  to  or  against  him.  (2.) 

Giving  Sbguritt. — There  were  certain  securities  exacted  from  the 
parties  to  suits  or  their  representatives.  Considerable  changes  in  this 
respect  were  made  by  Justinian.  We  have  to  consider,  1 ,  whether  the 
action  was  real  or  personal ;  2,  whether  the  party  appeared  personally 
or  by  a  representative;  3,  the  law  before  and  after  Justinian.  (Tit. 
11.  pr.) 

i.  Before  Justinian,  (A)  The  action  is  in  rem. 

(a)  The  plaintiff  had  to  give  no  security.  The  procurator  of  the 
plaintiff,  while  still  looked  on  as  a  simple  mandatary,  had  to  give  security, 
rem  ratam  dominum  (the  party  was  termed  dominus  litis)  habiiurum, 
i.e.  that  the  plaintiff  would  not  bring  another  action  in  his  own  name. 
The  cognitor  and  the  procurator,  when  the  procurator  came  to  be  looked 
on  as  a  mere  representative,  had  to  give  no  security.  The  tutor  or 
curator  had  to  give  security,  rem  ratam  dominum  habiturum  ;  but  this 
security  was,  as  regards  these  persons,  often  dispensed  with,  when  they 
were  plaintiffs.     (Tit.  11.  pr.) 

{b)  The  defendant  had  to  give  the  cautio  judicatum  solvi,  that  he 
would  cither  restore  the  thing  or  pay  its  value  (litis  cestimaiio).  If  he 
did  not  give  this  security,  the  plaintiff,  if  willing  to  give  it,  was  put  by 


592  SUMMARY. 

an  interdict  in  possession  of  the  thing.  The  judicatum  solm  contained 
three  clauses:  1,  de  re  judicata,  that  the  thing  should  be  given  up  or 
its  value  paid ;  2,  de  re  de/endcfidaj  that  the  defendant  would  properly 
defend  the  action,  and  appear  and  receive  the  sentence  of  the  judge ; 
3,  de  dolo  malo,  that  there  should  be  no  dolus  malus,  e.g.  the  thing 
should  not  be  restored  in  a  deteriorated  condition.  The  defendant  as 
well  as  his  surety  gave  the  cautio  judicatv/m,  solvi  in  order  that  the 
plaintiff  might  have  the  easy  remedy  of  suing  on  a  stipulation.  Natu- 
rally, as  the  defendant  had  to  give  this  cautio,  his  representative  had. 
(l^t.  11.  pr.) 

(B)  The  action  is  in  personam, 

(a)  As  to  the  plaintiff  the  rules  are  the  same  as  when  the  action  is 
in  rem, 

(b)  The  defendant,  appearing  personally,  had  not,  unless  in  some 
exceptional  cases,  to  give  the  cautio  judicatum^  solvi.  If  he  appeared 
by  a  cofjnitor,  the  defendant  had  to  give  the  judicatum  solvi  on  behalf 
of  the  cognitor.  If  he  appeared  by  a  procurator,  the  procurator,  while 
still  a  mandatary,  had  himself  to  give  tYiQ  judicatum  solvi,  (1.) 

ii.  Under  Justinian, — There  was,  under  Justinian,  no  difference 
whether  the  action  was  real  or  personal.  The  plaintiff  appearing  per- 
sonally had  to  give  no  security.  The  defendant  appearing  personally 
had  not,  in  either  a  real  or  a  personal  action,  to  give  the  judicatum 
solvi  ;  but,  in  both,  he  had  to  engage  that  he  would  appear  and  receive 
the  sentence  of  the  judge.  If,  however,  he  was  a  vir  illus^Hs,  it  was 
enough  that  he  engaged  to  do  this  by  oath,  cautio  juratoria,  or  even 
by  a  simple  promise.  (2.) 

If  the  plaintiff  appeared  by  a  procurator,  whose  mandate  was  regis- 
tered officially,  or  given  by  the  plaintiff  personally  before  the  judge,  the 
procurator  had  to  give  no  security.  If  the  plaintiff  appeared  by  a 
procurator  not  so  appointed,  the  procurator  had  to  give  security 
rem  ratam  dominvm  habiturum  ;  and  this  rule  applied  to  tutors  and 
curators.  (3.) 

If  the  defendant  appeared  by  a  procurator,  whom  he  appointed  per- 
sonally before  the  judge,  the  procurator  had  not  to  give  security,  but  the 
defendant  had  to  bind  himself,  on  behalf  of  the  procurator,  to  all  the 
three  clauses  of  the  judicatum  soltn.  If  he  appeared  by  a  procurator 
not  appointed  before  the  judge,  both  the  procurator  and  the  defendant, 
as  fidejussor  of  the  procurator,  had  to  give  the  judicatum  solvi,  with  all 
its  three  clauses  made  binding  on  each.  The  defendant  further,  whether 
the  procurator  was  appointed  before  the  judge  or  not,  had,  as  a  guarantee 
for  the  judicatu/m  solvit  to  subject  all  his  property  to  a  hypothec.  This 
obligation  passed  to  his  heirs,  and  he  had  also  to  give  security  that 
he  himself  would  appear  personally  to  receive  the  sentence  of  the 
judge.  (4.) 

If  the  defendant  did  not  appear,  but  some  one  volunteered  to  defend 
the  action  for  him,  this  was  allowed,  if  this  voluntary  d^ensor  gave 
security  juilicatum  solvi,  (5.) 
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The  subject  of  actions  is  resumed,  and  concluded,  by  noticing  two 
more  distinctions. 

1,  AcTiONKs  PBRPETU^,  TBMP0RALB8. — Actious  differed  in  the  time 
during  which  they  could  be  brought.  Actions  arising  from  the  law,  or  a 
senatuscomtUtum,  or  constitutions,  were  perpetuas,  i.e.  could  be  brought 
without  limit  of  time,  until  Theodosius  II.  imposed  a  general  limit  of 
thirty  years  on  all  actions  real  or  personal,  a  limit  subsequently,  in 
some  few  exceptional  instances^  as  in  that  of  actions  on  hypothec,  ex- 
tended to  forty  years.  PrsDtorian  actions  were  annual,  i.e.  must  be 
brought  before  the  close  of  an  annus  vtilts  from  the  time  when  they  could 
first  have  been  brought.  To  this,  however,  there  were  so  many  exceptions 
that  we  may  say  that  pr«)torian  actions  also  were  perpeHuSy  except  when 
they  were  penal  (the  actio  furti  manifesti  being,  however,  perpetual),  or 
when  they  were  for  the  value  of  the  thing,  but  were  in  opposition  to, 
not  in  extension  of,  the  civil  law,  like  the  acHo  in  rem  resGissoria,  (Tit. 
12.  pr.) 

2.  AcrriONS  passing  to  or  against  the  Heir. — It  is  only  penal 
actions  that  are  to  be  noticed,  as  all  other  actions  passed  to  and  against 
the  heir.  Penal  actions  do  not  pass  against  the  heirs  of  the  wrong- 
doer, e;tcept  to  make  them  account  for  any  benefit  they  may  have 
derived  from  the  delict.  But  penal  actions  do  pass  to  the  heir  of  the 
person  injured,  except  in  such  cases  as  that  of  injuriarum  (personal 
insult).  After  the  litis  contestation  however,  all  penal  actions  pass 
both  to  and  against  the  heir.  (1.) 

Finally,  it  may  be  remarked  that  all  actions  are  ahsolutoricBy  that 
is,  if,  after  the  proceedings  have  commenced,  the  fonntda  has  been 
giv.en,  or  an  equivalent  stage  reached,  the  defendant  satisfies  the 
plaintiff,  the  judge  must  absolve  the  defendant,  and  need  not  go  on  in 
any  case  to  give  sentence.  (2.) 

Exceptions. — If  the  plaintiflTs  action  is  well  founded,  but  there  is 
any  reason  why  it  is  unjust  that  it  should  be  effective  against  the  de- 
fendant, he  can  avoid  its  effect  by  the  introduction  of  an  exception, 
allowed  by  some  particular  law,  or  by  the  praetor  (Tit.  13.  7),  into  the 
formula  while  the  formulary  system  lasted.  In  actions  honoB  fidei  it 
was  not  necessary  that  the  exception  should  be  pleaded,  as  the  judex 
took  cognisance  of  all  matters  that  would  form  the  groundwork  of  an 
exception.  In  other  actions,  actiones  strict i  juris,  in  factum^  arM" 
traricBf  including  actions  in  rem  (Tit.  13.  4),  and  penal,  the  exception 
had  to  be  pleaded,  and  the  defendant  had  to  prove  it,  just  as  the 
plaintiff  had  to  prove  his  case.  Under  Justinian  an  exception  meant 
any  defence  other  than  a  denial  of  the  subsistence  of  the  alleged  right 
of  action.  (Tit.  13.  pr.,  note.) 

The  following  instances  of  exceptions  are  given,  and  are  all  supposed 
to  be  pleaded  to  an  action  ex  stipulatu,  1.  Error,  a  mistake  not  as 
to  the  subject  of  the  stipulation,  but  as  to  some  fact  which  was  not 
known  to  the  defendant,  and  which,  if  known,  would  have  prevented 
bis  promising;  2,  metw  causa,   a  general  exception,  fear  caused  by 
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any  one ;  3,  dolt  malt,  the  bad  faith  of  the  plaintiff  himself,  either 
when  the  obligation  was  formed  or  subsequently ;  4,  in  factum^  that 
is,  the  prsetor  merely  stated  a  circumstance  which,  if  established,  was 
to  bar  the  action  of  such  exceptions.  (1.)  The  following  examples  of 
exceptions  in  factum  are  given : — (a)  Pecunim  non  numeraice,  when  a 
person  agreeing  to  lend  money,  and  stipulating  for  its  repayment,  does 
not  really  pay  it.  Here  the  plaintiff  had  to  prove  that  he  had  really 
paid  the  money,  but  the  exception  could  only  be  pleaded  within  five 
years  before  Justinian,  and  two  years  under  Justinian  (2) ;  (b)  pacti 
conventi,  when  the  plaintiff  has  agreed  not  to  demand  payment,  but 
the  contract,  as  being  verbis  or  re,  could  still  be  sued  on  (3) ;  (o)  juris- 
jurandif  when,  the  plaintiff  having  challenged  the  defendant,  and  the 
defendant  having  denied  his  liability,  the  plamtiff  went  on  with  the 
action.  (4.)  The  exceptio  doli  mali  covered  all  cases  of  exceptions  in 
factum,  and  might  be  pleaded  in  lieu  of  them,  except  that,  as  its  being 
found  true  carried  infamy  with  it,  the  magistrate  would  not  allow  it 
to  be  employed  when  the  plaintiff  was  a  patron  or  ascendant  (1,  note) ; 
5,  rei  judicaice,  that  judgment  had  already  been  given  in  the  matter, 
it  being  necessary  that  there  should  have  been  in  the  former  action  the 
same  subject  matter  of  litigation,  the  same  quantity,  the  same  right, 
the  same  ground  of  action,  the  same  parties.  If  the  former  action  was 
a  judicium  legitimum  in  personam  with  an  inieniio  juris  civilis,  the 
right  of  action  was  extinguished,  and  no  exception  was  necessary.  If 
it  was  a  judicium  legitimum  in  rem,  or  in  factum,  or  was  a  judicium 
imperio  continens,  the  right  of  action  not  being  extinguished  by  nova- 
tion, the  exceptio  rei  judicata^  was  necessary  to  stop  the  second  action. 
Under  Justinian  the  exception  was  in  every  case  necessary.  Gains 
also  mentions  the  exceptio  rei  in  judicium  dcductce,  i.e.,  that  the  case 
was  already  before  the  tribunal,  the  time  within  which  sentence  was 
obliged  to  be  given  not  having  elapsed.  (5,  note.) 

Except iones  per[)€tu(B,  iempoiaricBf  pereniptorice,  dilatorice, — Ex- 
ceptions were  either  perpetuae,  i.e.  could  be  used  by  the  defendant 
without  restriction  of  time,  or  temporarim,  i.e.  were  subject  to  such  a 
restriction ;  and  they  were  pereinptorice,  i.e.  put  an  end  to  the  litiga- 
tion, or  ditatoricBj  i.e.  only  stopped  it  for  a  time.  (8.)  Perpetual  ex- 
ceptions were  always  peremptory;  as  instances  are  given  the  exceptions 
doii  mali,  met  us  causa,  and  pacti  conveivti,  if  the  agreement  has  been 
that  no  demand  shall  be  at  any  time  made.  Temporary  exceptions 
were  always  dilatory.  As  an  instance  is  given  that  of  pacti  convenH, 
when  the  agreement  has  been  that  no  demand  shall  be  made  during  a 
given  time,  e.g.  five  years.  If  he  sued  before  the  five  years  had  elapsed, 
the  plaintiff  might  be  repelled  by  an  exceptio.  Previously,  if  the 
plaintiff  was  thus  repelled,  he  was  guilty  of  plus-petitio  in  regard  of 
time,  and  could  take  no  further  proceedings.  Under  a  constitution  of 
Zeno^  the  plaintiff  suing  prematurely  had  to  wait  twice  aa  long  as  he 
ought  to  have  waited,  and  he  must  reimburse  the  defendant  for  all 
losses    sustained    through    the   demand   being   premature.    (10.)       As 
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another  instance,  G^us  gives  the  exeeptw  litis  dvnduas  given  to  repel 
a  plaintiff  suing  under  the  same  prtetorship  for  another  part  of  a  thing 
(10,  note),  for  one  part  of  which  he  had  already  sued.  Some  dilatory 
exceptions  have  regard,  not  to  the  thing  sued  for,  but  to  the  person,  as 
when  objection  was  taken  to  a  procurator,  that  he  or  she  was  a  soldier 
or  a  woman,  as  neither  could  act  as  procurator,  or  that  he  was  an 
improper  person,  as  having  been  stamped  with  infamy ;  but  Justinian 
did  away  with  exceptions  on  this  last  ground.  (11.) 

Prescriptions. — Gains  notices  prescriptions  after  noticing  exceptions, 
i.e.  limitations  of  the  action  entered  on  behalf  of  the  plaintiff,  as,  for 
example,  to  confine  the  action  to  so  much  of  the  plaintiff's  right  as 
had  produced  an  existing  liability^  or  for  the  defendant,  as  the  prce- 
scriptio  longi  teniporis;  but  prescriptions  for  the  defendant  had  already, 
in  the  time  of  Gains,  been  classed  among  exceptions.  (11,  note.) 

Rbflicatigns. — There  might  be  an  exception  to  an  exception,  Le. 
there  might  be  grounds  on  which  the  exception,  although  founded  on 
fact,  could  not  be  allowed  to  operate,  as  if  an  agreement  had  been 
made  not  to  sue,  and  then  this  agreement  had  been  rescinded.  In  this 
case  a  replication  that  the  agreement  had  been  rescinded  would  be 
inserted,  to  do  away  with  the  effect  of  the  exceptio  pacti  conventi  (Tit. 
14.  pr.),  and  so  there  might  be  a  duplicatio  (1)  to  a  replication  and 
there  might  be  even,  if  necessary,  a  triplication  (2.) 

Exceptions  may  be  divided  into  rei  cohoBrentes,  affecting  the  rights 
to  claim,  as  the  exceptio  doli  mali,  or  the  exceptio  pacti  conventi^  when 
it  was  a  general  pact  not  to  sue;  and  personcB  cohcerentes,  protecting 
the  debtor  personally,  as  the  exceptio  pacti  conventi,  when  it  was  a  pact 
not  to  sue  the  particular  debtor.  As  a  general  rule,  the  fidejussores  of 
the  defendant  could  use  all  the  exceptions  the  defendant  could  use ;  but 
this  was  not  universally  true  of  exceptiones  cohcsrentes  person<B,  For  a 
debtor  who  had  made  a  cessio  bonorum  was  protected  from  the  actions 
of  his  creditors  by  the  exception  nisi  cesserit  bonis,  which  was  personas 
cx)hasrens;  but  his  fidejussores  could  not  use  this  exception,  as  the  very 
object  of  their  suretyship  was  to  guard  against  the  debtor  not  being  able 
to  pay.  (4,  note.) 

Interdicts. — We  now  come  to  what  became  a  preliminary  step 
under  the  prsetorian  system  to  the  conmiencement  of  one  kind  of  actions, 
those  that  regarded  possession  and  gmz^Z-posscssion,  i.e.  the  possession 
of  servitudes.  (Tit.  15.  pr.)  The  praetor  issued  an  interdict  or  decree 
regulating  possession,  and  then,  if  the  facts  on  which  the  applicant  reUed 
were  contested  by  the  other  party,  the  pnetor  threw  the  decree  into 
the  shape  of  an  action  to  be  decided  according  to  the  real  facts.  Probably 
the  prsetor  interfered  by  interdict  to  protect  and  determine  possession 
before  he  gave  actions  to  try  the  right  to  possession,  and  not  improbably 
the  interests  arising  out  of  the  possession  of  the  ager  publicus  may  have 
first  suggested  the  pra>torian  intervention  by  interdicts.  Gradually  the 
action  was  regarded  as  the  point  of  real  importance,  although,  as  the 
granting  of  the  action  depended  on  the  rules  as  to  interdicts,  the  study 
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of  these  rules  preserved  its  importance.  By  the  time  of  Justinian  inter- 
dicts had  become  wholly  obsolete,  and  all  questions  as  to  possession 
were  determined  by  actions  without  recourse  being  had  to  the  prelimi- 
nary step  of  interdicts. 

The  interdict  was  issued  by  the  magisterial  authority  of  the  praetor, 
and  interdicts  always  bore  traces  of  their  origin  in  two  ways.  1.  First 
issued  as  special  edicts  to  meet  special  cases,  they  were  afterwards  issued 
under  standing  regulations  incorporated  in  the  praetorian  edict,  but  they 
were  always,  perhaps,  theoretically  grounded  on  infractions  of  public 
order,  and  the  time  in  which  some  possessory  interdicts  had  to  be  applied 
for  (one  year)  connects  them  with  the  law  of  delicts.  2.  They  were  all, 
directly  or  indirectly,  connected  with  possession,  with  keeping  things 
as  they  ought  to  be.  (Tit.  15.  pr.,  note.) 

They  were  of  three  main  kinds : — (a)  Prohibitory,  (b)  Restitutory, 
and  (c)  Exhibitory.  By  the  first  the  praetor  ordered  something  not  to 
be  done  which  infringed  the  use  of  something  public,  as  a  road,  or  of 
something  which,  for  the  sake  of  public  order,  he  protected,  as  the  right 
of  possession  of  individuals.  By  the  second  the  pnctor  ordered  things 
to  be  put  into  the  state  they  were  in  before  something  wrong  had  been 
done,  as,  e.g.,  buildings  to  be  demolished,  which  impeded  the  use  of  a 
public  river  or  its  banks ;  or  possession  to  be  given  or  restored  to  the 
right  person.  By  the  third  the  praetor  ordered  the  thing  or  person,  if 
it  was  a  person  that  formed  the  subject  of  contest,  to  be  produced  by 
the  person  y^ho  had  got  hold  of  it,  so  that  the  claimant  might  not  be 
prejudiced  by  the  thing  being  concealed.  (1.) 

Gains  understood  inierdicere  as  *  to  prohibit,*  and  says  that  prohibi- 
tory interdicts  alone  ought  strictly  to  be  called  interdicts,  and  interdicts 
of  the  other  kinds  ought  to  be  called  decreia.  Justinian  says,  all  may 
be  called  interdicts,  as  he  considers  interdicere  to  mean  to  pronounce 
between  two  parties,  inter  duos.  (Tit.  15.  pr.,  note.) 

If  the  interdict  was  prohibitory,  the  parties  in  the  time  of  Gaius 
bound  themselves  by  a  wager,  in  a  sum  to  be  paid  by  the  losing  party 
in  the  action.  In  the  case  of  interdicts  restitutory  or  exhibitory,  this 
had  become  obsolete;  instead,  an  actio  arhitraria  was  given,  and  the 
judex  issued  his  preliminary  order  against  the  party  concerned,  and,  in 
the  event  of  its  not  being  obeyed,  gave  a  condemnaiio  quanti  ea  res 
erat.  (8,  note.) 

Those  interdicts,  which  distinctly  referred  to  the  possessory  rights 
of  private  persons,  were  given  to  acquire,  to  retain,  or  to  recover  pos- 
session, those  to  retain  possession  being  prohibitory,  and  those  to  ac- 
quire or  to  restore  being  restitutory.  (2.) 

1.  AdipiscendcB  possessionis  causa. — The  chief  interdict  under  this 
head  was  that  known  as  quorum  boiiorum,  given  to  secure  the  possession 
of  an  inheritance  as  a  nniversita^  to  those  whom  the  praetor,  contrary 
to  the  rules  of  civil  law,  treated  as  having  a  right  to  an  inheritance.  It 
was  given  against  two  classes  of  persons :  (a)  persons  possessing  pro- 
Iherede^  i.e.  thinking  themselves  to  be  the  real  heirs;   (b)  persons  po8- 
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sessing  pro  potssessore  (prcedo7ies)t  i.e.  persons  merely  possessing  with- 
out any  claim  of  title.  It  was  given  against  both  classes,  even  if  the 
term  of  usucapion  had  run  in  their  favour,  and  also  against  them  if 
they  had  through  their  own  dolus  mains  ceased  to  possess.  (3.) 

This  interdict  was  never  given  except  to  a  person  getting  possession 
for  the  first  time,  so  that  restituas^  the  word  in  the  formula,  must  be 
used  (as  well  as  the  term  rcstitutory  applied  to  interdicts)  in  a  very 
wide  sense.  (3.) 

Under  this  head  was  also  given  the  interdictum  Salvtanunif  by 
which  an  owner  of  a  rural  estate  got  possession  of  the  goods  of  the 
occupier  (and  probably  even  if  they  had  passed  into  third  hands)  in  case 
of  non-payment  of  rent.  This  interdict  was  a  step  historically  to  the 
actio  ServiancL  (3.) 

2.  Betinendas  possessionia  causa. — The  two  main  interdicts  under 
this  head  were  those  uti  jHjssidetis  and  utrubi  possidetis^  the  former 
applying  to  immoveables  and  the  latter  to  moveables.  The  object  of 
these  interdicts  was  to  determine  which  of  two  disputants  as  to  owner- 
ship was  entitled  to  the  possession,  and  to  have  this  point  determined 
in  his  favour  was  of  great  advantage  to  a  disputant,  as  he  remained  in 
possession  if  his  adversary  failed  to  show  he  was  the  real  owner.  The 
interdict  uti  possidetis  had  to  be  applied  for  within  a  year  after  the 
possession  had  been  in  any  way  threatened.  Previously  to  Justinian 
the  interdict  utrubi  possidetis  was  given  to  that  disputant  who  himself, 
or  by  any  one  through  whom  he  claimed,  had  been  in  possession  during 
the  greater  part  of  the  preceding  year.  Under  Justinian  possession  was 
confirmed  to  the  person  in  possession  at  the  time  of  the  litis  contestatio, 
provided  (which  had  always  been  a  condition  as  to  both  interdicts)  that 
he  had  not  obtained  his  possession  as  agsdnst  his  adversary  vi,  dam, 
or  precdvio,  the  last  term  meaning  by  permission,  and  at  the  will,  of 
the  adversary.  (4.) 

Only  persons  having  dvilis  possessio  or  naturcUis  possessiOy  with  the 
animus  of  ownership,  could  obtain  these  interdicts.  Persons  simply  in 
possessionem  detaining  the  thing  without  the  animus  po8side?idi,  could 
not  obtain  them,  but  the  person  on  behalf  of  whom  such  persons  were  in 
possessionem  possessed  through  them :  thus  the  owner  possessed  through 
the  tenant,  or  the  depositor  tlirough  the  depositary,  or  the  lender 
through  the  borrower.  Without  the  animus  there  can  be  no  interdictory 
possession,  but  if  a  person  has  the  animus  he  need  not  always  have  the 
corporeal  detention,  as,  for  example,  if  a  man  uses  in  the  season  an 
alpine  pasture  and  leaves  it  when  the  season  is  over  with  the  intention 
of  returning  to  it,  he  still  possesses  it.  (5.) 

3.  Recipcrandoe  possessionis  causa, — The  main  interdict  under  this 
head  was  that  tmde  vi.  Here,  there  having  been  an  illegal  use  of  vio- 
lence, the  wrongdoer  had  to  restore  possession,  although  the  person  to 
whom  he  restored  it  had  himself  got  it  from  him  vi,  clam,  or  precario. 
In  the  days  of  the  Republic  there  had  been  a  distinction  according  to  the 
kind  of  violence  used.     If  the  violence  had  been  ordinary  (quotjdiana), 
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the  possession  would  only  be  restored  if  it  had  not  been  obtained  by  the 
applicant  vi,  dam^  or  jyrecano,  and  the  application  must  be  made  within 
a  year.  If  the  violence  had  been  armataf  the  possession  was  restored, 
although  obtained  vi,  cJam^  or  precario,  and  there  was  no  limit  as  to  the 
time  for  asking  for  the  interdict.  This  distinction,  however,  had  become 
obsolete  before  the  time  when  the  formula  of  the  interdict  was  shaped 
as  it  is  found  in  the  Digest, 

The  interdict  ujide  vi  only  applied  to  immoveables.  But  by  a  con- 
stitution of  A.D.  389  it  was  provided  that  any  one  who  seized  on  any- 
thing with  violence  should  lose  the  ownership  if  it  was  his,  or  give  it 
up,  and  also  pay  its  value,  if  it  was  not  This  constitution  applied  to 
moveables  as  well  as  immoveables.  (6.) 

Previously  to  this  constitution,  possession  of  moveables  had  been 
recovered  by  the  interdict  utrvM,  and  both  this  and  the  interdict  uti 
possidetis  may  be  looked  on  as  means  of  recovering  as  well  as  of  re- 
taining possession.  But  the  employment  of  the  interdict  unde  vi  had, 
as  compared  with  that  vii  possidetis,  the  following  advantages :  (a)  it 
could  be  used  when  a  third  person  was  in  possession ;  (6)  it  gave  the 
fructus  from  the  time  of  ejectment,  not  that  of  the  commencement  of 
proceedings ;  (c)  it  was  given  although  the  possession  had  been  obtained 
as  against  the  adversary  w,  clam^  or  precario ;  {d)\X,  included  moveables 
on  the  estate.  (6,  note.) 

Simple,  dovJjle  Interdicts, — The  interdicts  uti  possidetis  and  utrubi 
may  be  said  to  be  double,  i.e.  each  party  is  at  once  plaintiff  and  defen- 
dant, as  opposed  to  other  interdicts,  where  one  party  claims  and  the 
other  defends.  (7.) 

Two  points  with  regard  to  the  proceedings  in  actions  remain  to  be 
noticed:  1,  the  checks  on  reckless  litigation;  2,  the  duty  of  the 
judge. 

1.  Checks  on  reckless  Litigation. — ^A  summary  is  given  under 
Tit.  1 6.  pr.  of  the  checks  in  the  time  of  Gains  on  reckless  bringing  or 
defending  actions.  Under  Justinian,  both  parties  were  obliged  to  swear, 
the  plaintiff  de  calvmnia,  that  he  was  not  bringing  an  action  vexa- 
tiously  or  without  cause,  the  defendant  that  it  was  from  a  belief  in  the 
justness  of  his  cause  that  he  resisted  the  demand  of  the  plaintiff;  and 
the  advocates  of  both  parties  had  also  to  take  an  oath.  The  plaintiff 
was  liable  to  pay  damages  and  costs.  (Tit.  16.  1.) 

The  defendant  was  restrained  (a)  by  the  action  sometimes  being  in 
duplwm  (the  Institutes  add  in  tripVwm,  but  no  instances  are  known) 
when  there  was  a  denial  on  the  part  of  the  defendant,  as  in  cases  of 
damni  iitjurice  and  legacies  left  to  holy  places ;  (6)  by  the  action  being 
ah  initio  for  more  than  the  single  value,  as  in  the  case  of  theft  (1) ; 
(c)  by  infamy,  which  attends  condemnation  in  an  action  ttUelcB,  mandatl, 
or  dcpositi  if  direct,  and  pro  socio  (which  is  direct  for  both  parties), 
and  which  attends  not  only  coiidemnatio,  but  an  agreement  to  commit 
the  offence,  in  actions  furti^  vi  bonorum  raptorum,  iT^riarum^  and 
de  dolo.  (2.) 
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The  first  step  in  an  action  was  the  vocatio  in  jus,  the  summons  to  the 
defendant  to  appear  before  the  magistrate.  Children,  however,  cannot 
summon  ascendants,  nor  freedmen  patrons  or  the  children  or  ascendants 
of  patrons,  without  having  first  received  the  permission  of  the  praetor. 
If  they  act  without  this  permission,  they  are  liable  to  a  fine  of  fifty 
solidi,  (3.) 

2.  The  Office  of  the  Judge. — The  Institutes  first  lay  down  the 
general  duty  of  the  judge,  which  is  to  judge  according  to  the  law,  the 
constitutions,  and  customary  usage.  (Tit.  17.  pr.)  If  the  judge  gave 
a  sentence  wrong  on  the  face  of  it,  or  fixed  the  condemnation  below 
what  the  praetor  had  fixed  it,  the  sentence  was  void  and  no  appeal 
was  necessary.  If  the  judge  was  supposed  to  be  wrong  otherwise,  notice 
of  appeal  had  to  be  given  within  two  days  (or,  if  the  defendant  had  ap- 
peared by  a  procurator,  three  days),  enlarged  by  Justinian  to  ten  days. 
The  Emperor  was  the  final  judge  of  appeal,  but  Hadrian  made  the 
decisions  of  the  Senate  final,  and  Constantine  those  of  the  praetorian 
praefect. 

Secondly,  the  Institutes  point  out  what  judgment  ought  to  be  given 
in  certain  actions  : — 

(a)  In  a  noxal  action  the  judge  ought  to  state  the  condemnation  by 
ordering  a  sum  to  be  paid,  or  the  noxa  abandoned.  (1.) 

(6)  In  a  real  action,  if  he  determines  against  the  claimant,  he  ought 
to  absolve  the  possessor ;  if  against  the  possessor,  he  ought  to  order  the 
thing  and  its  fruits  to  be  given  up,  and,  after  the  time  of  Hadrian,  all  the 
fruits  consumed  had  to  be  accounted  for,  whether  the  possession  was 
ffona  fide  or  ma2a  fide,  if  the  thing  possessed  was  an  inheritance.  Before 
Hadrian  as  to  inhcritiince,  and  before  and  after  his  time  as  to  single 
objects,  the  rule  was  that  a  bona  fide  possessor  had  to  account  for  fruits 
after  the  bringing  of  the  action,  the  ma2a  fi^le  possessor  for  all.  If  the 
possessor  showed  that  he  could  not  give  up  the  possession  at  once,  he 
obtained  a  delay  on  giving  security  to  give  up  within  a  time  allowed 
him.  (2,  and  note.) 

(c)  In  an  action  ad  exhil)emlwn  the  defendant  must  exhibit  the 
thing,  his  title  to  it,  and  everything  derived  from  it,  as  e.g.  the  fruits, 
since  the  bringing  of  the  action ;  nor  will  usucapion  accomplished  sub- 
sequently avail  him.  If  he  states  that  he  cannot  exhibit  at  once,  he 
can  obtain  a  delay  on  giving  security,  but  if  he  neither  exhibits  nor 
gives  security,  he  is  to  be  condemned  in  an  amount  representing  the 
interest  of  the  plaintiff  in  having  the  thing  exhibited  at  once.  (3.) 

(d,  c,  f)  In  the  actions  familias  erciscundcBf  communi  divi- 
dundo,  and  finium  regundorum^  the  judge  ought,  if  he  gives  to  one 
more  than  to  another,  and  one  thus  receives  more  than  another,  to 
make  this  favoured  person  pay  a  pecuniary  equivalent.  (4,  5,  6.)  In  the 
action  finiwm  regundorwrrif  a  person  ought  to  be  condemned  who  has 
destroyed  boundary  marks,  or  opjmsed,  in  defiance  of  the  judge's  order, 
the  measurement  of  the  land.  (6.) 
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In  all  these  three  actions  anything  adjudged  beoomes  at  onoe  the 
property  of  the  person  to  whom  it  is  adjudged.  (7.) 

Cbimbs. — The  subject  of  public  prosecutions  being  altogether  outside 
the  general  subject  of  the  Institutes,  which  treat  of  private  law  (Tit.  18. 
pr.),  may  be  omitted  here.  A  sketch  of  Roman  criminal  law  is  given  in 
the  last  section  of  the  Introduction. 
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Coemptio,  xlii,  81 
Gognati,  xlii,  Iv;  succession  of,    289 

degrees  of,  292 
Cognitio  extraordinaria,  xxx 
Cognitor,  469 
Coheir,  198 
Co-legatee,  226,  280 
Collatio  bonorum,  270 
Colonus,  16,  111,  869,  436,  494, 
Comitia  calata,  164 

centuriata,  xi,  xii,  Ixxvii 

curiata,  x,  xii,  Ixxvii 

tributa,  xiii,  xvii,  Ixxvii 
Commercium,  xxxviii,  168 
Commissoria  lex,  867 
Commixtio,  104 
Commodatum,  Ivii,  829 
Compensatio,  898,  457 
Concubinage,  xlii 
Condemnatio,  Ixix,  451,  501 
Condictio,  Ixv,  Izxii,  826 

f urtiva,  408 

triticaria,  427 
Conditions,  195,  867 
Conductor,  869 
Confarreatio,  xlii,  80 
Confusio,  104 

Connubium,  xvii,  xxxviii,  32 
Consanguine!,  278,  289 
Consensus,  822 
Consilium,  24 
Constitutum,  480 
Contract,  Ivi,  821 

bilateral,  822 

consensual,  Iviii,  862 

formal,  Iviii,  322 

formless,  Iviii,  822 

literal,  Iviii,  859 

real,  Ivii,  327 

unilateral,  822 

verbal,  Iviii,  882 
Contractus  innominati,  lix,  822 

fiducise,  136 
Contubernium,  86 
Conventio  in  manum,  31 
Conventus,  Ixvii 
Gorrei  promittendi,  837 

stipulandi,  387 
Creditor,  Ivi,  320 
Cretio,  219,  221 
Crime,  Ixxvii,  504 
Culpa,  323 

Curator,  xl,  78 ;  suspected,  84 
Curatorum  satisdatio,  76 

excusationos,  79 
Curia,  x 
Customary  law,  12 
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DAM 

Damnum,  417 

infectum,  841,  417 
Damnam  injuria  datum,  412 
Dare,  Ivi,  320 
Debitor,  M,  820 
Decemvirs,  xiii,  xvii 
Deoretum,  10 
Deditioii,  19,  21 
Deductio,  457 
Deliberandi  jus,  219 
Delict,  Ivi,  lix,  399 
Demonstratio,  Ixix,  428,  454 
Deportatio,  48 
Depositimi,  Iviii,  830 

miserabile,  831,  441,  445 
Derelicts,  115 
Detentio,  187,  494 
Dies  cedit,  227, 285 

continui,  88 

fasti  et  nefasti,  810 

utiles,  88,  810 

venit,  235 
Digest,  xxxii 
Diligentia,  828 
Discussionis  benefioium,  857 
Disinheriting,  liv,  181-188 
Distractio  bonorum,  318 
Divisionls  boneficiiim,  357 
Divorce,  39 
Dolus,  828,  441,  478 
Dominica  potestas,  27 
Dominium,  xliz,  68 

bonitarium,  1 

Quiritarium,  xlix 
Donationes,  lii,  147 

inter  vivos,  149 

mortis  causa,  liii,  147 

ante  nuptieks,  151 

propter  nuptias,  151 
Dos,  151,  238 
Duplicatio,  486 


Edictum, 

perpetuum,  xxi,  xzvii,  11 

repentinum,  11 
Emancipatio,  xl,  51 
Emancipated  children,  51, 185, 208, 270 
Emphyteusis,  li,  134,  371 
Emperor,  xxv,  10 
Emptio  et  venditio,  Iviii,  113,  862 
Emptio  bonorum,  817 
Epistola,  10 
Exchange,  365 
Exceptio,  Ixx,  477 

dilatoria,  Ixxvi,  484 

doli  maU,  107,  478 

jurisjurandi,  480 

metus  causa,  478 

non  numcrata}  pecuniee,  860,  479 

pckcti  convent i,  484 

peremptorift,  483 

persona)  cohcTrons,  487 

procuratoria,  485 


Exceptio  rei  cohserens,  487 

rei  in  judicium  deductse,  482 

rei  judicata},  481 

restitutsQ  heroditatis,  252 
Excusationes,  79-84 
Excussionis  benoficium,  857 
Execution,  Ixvi,  Ixxiv 
Executor,  Ixxvi,  445 
Exeroitor,  460 
Exhcredatio,  liv,  181-188 
Existimatio,  xliii,  210 
Expensilatio,  859 
Extranei,  220 
Extraordinaria  judioia,  Ixxiv,  Ixxv,  445, 

452,  489 


Faceilb,  Ivi,  320 

Falcidia  quarta,  212,  247 

Familia,  xxxviii,  14,  27 

FamilifiB,  emptor,  165, 171 

Ferae,  95 

Fictions,  428 

Fideicommissa,  liv,  249-263,  265 

Fidejussor,  358 

Fidepromissor,  854 

FiduciariuB,  251 

Fiduciary  tutor,  64 

FiliusfamiUas,  158, 178,  425,  459,  465. 

467 
Fiscus,  142,  147,  227,  268,  815 
Formula,  Ixviii 
Formulary  system,  Ixviii 
Freedmen,  17, 19, 298, 333, 388, 422,  439 
Fructus,  125,  131,  501 
Fundus,  230 
Furiosi,  74 
Furti  vitium,  141 
Furtiva  oondictio,  409 
Furtum,  141,  399 

manifestum,  400 

neo  manifestum,  400 


Gaius,  xxviii 
Gentes,  x,  290 
Gentilis,  xlii,  Iv,  290 


Habitatio,  131 
Heroditatis  petitio,  447 
Hcres,  liv,  214 

extraneus,  220 

intestati,  264 
'  necessarius,  liv,  23,  214 

suus,  Iv,  181,  214, 266  ;  ranking  with, 
275 
Honorarium,  884 
Hypotheca,  li,  77, 185, 381, 436,  450, 473 


lONOBANTIA,  388 

lllustris,  428 
Imaginaria  solutio,  892 
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Imperimn,  bdi  » 

Inoerta  persona,  116,  289,  240 

Inoorporeal  things,  116 

In  jure  oessio,  liii,  Ixvii,  90,  123 

In  jus  vooatio,  Ixiii,  489,  500 

Indebiti  solutio,  388 

Infamia,  xliv,  485 

Infans,  69,  847 

In&knti  proximus,  69,  847 

In^enoi,  16 

Injuria,  418 

Innominate  contracts,  lix,  322 

Inquilinus,  369,  494 

Institor,  379, 464 

Institutes,  xxxii 

Institution  of  heirs,  Uv,  188 

Insula,  99 

Intentio,  Izix,  Ixz 

Intercessio,  356 

Interdictio  aqusa  et  ignis,  61 

Interdictum,  Izxiii,  487 

adipiscendse  possessionis,  491 

de  clandestina  possessione,  496 

de  precario,  496 

exhibitorium,  489 

possessorium,  490 

prohibitorium,  489 

quasi-Salvianum,  869 

quorum  bonorum,  491 

reoiperandse  possessionis,  494 

restitutorium,  489 

retinendse  possessionis,  492 

Salvianimi,  369,  492 

simplex  et  duplex,  496 

unde  yi,  495 

uti  possidetis,  492 

utrubi,  493 
Interest,  xvi,  325 
Intestate  succession,  Iv,  264 :  under  the 

Novels,  311 
Inyentarii  beneficiimi,  220 
Islands,  99 

Italy,  conquest  of,  xix 
Italioum  solum,  xlvi,  123, 136, 139 
Iter,  118 


JuDSX,  xxi,  Ixi 

duties  of,  500-503 

liabiUty  of,  423 
Judge,  xii,  xxi,  Ixi,  Ixxiv,  Ixxv 
Jiidicatimi  soWi,  471 
Judicia  extraordinaria,  Ixxiv,  Ixxv,  445, 

452,  489 
Judicis  postulatio,  Ixv 
Judicium  imperio  continens,  429,  481 

legitimum,  429,  481 

publicum,  503 
Jurisdictio,  Ixxii 
Jurisprudentes,  xxi,  xxviii,  11 
Jus,  XXXV,  xlviii,  Ivi 

civile,  xxiii,  7,  12 

gentium,  xxiii,  7,  14 

honorarium,  xxi,  U 


Jus  in  personam,  xliz 

in  rem,  xlix,  88 

Italicum,  xix 

Latinum,  xix 

naturale,  xxii,  7*  18,  14 

Quiritium,  xx 

sacrum,  xvii 
Jusjurandimi,  258,  480 
Justa  causa,  143 

manumissionis,  24 
Justinian,  xxxi 


Labbo,  xxvii,  261 
Latini,  xx,  14, 20,  301 
Latini  Juniani,  19, 153,  250 
Latinitas,  xx 
Legacies,  222 

ademption  and  transfer  of.  244 

contrasted  with  fideicommissa,  251 
Legatarius  partiarius,  238,  253 
Legatum,  222 

ereptitium,  227 

generis,  238 

incertsQ  persona,  289 

optionis,  238 

per  damnationem,  222 
*  per  prssceptionem,  222 

per  vindicationem,  222 

poensQ  nomine,  243 

sinendi  modo,  222 
Legis  aotiones,  Ixiii,  Ixvi 
Legitima  portio,  214 
Legitimation,  39 

Legitimi  heredes,  280 ;  tutoies,  58 
Lex,  9 

^butia,  Ixvii,  402 

iSlia  Sentia,  19,  20,  21,  22,  26 

Anastasiana,  279,  291 

Apuleia,  355 

Aqullia,  412 

Atilia,  65 

Atinia,  140 

Galpumia,  Ixy,  boviii,  326,  487 

Ganuleia,  xvii,  37 

Gincia,  150 

Glaudia,  68 

Gomelia  de  edictis,  11 
de  falsis,  180,  506 
de  sponsu,  355 
de  sicariis,  28,  422,  506 

Fabia,  507 

Falcidia,  liv,  211,  246-249 

Furia  de  sponsu,  355 
testamentaria,  246 

Furia  Ganinia,  25,  239 

Genucia,  325 

Hortensia,  xviii,  9 

Hostilia,  469 

Julia,  xix,  Ixvii 

de  adulteriis,  39, 162,  602 

ambitus,  508 

de  aiiDona,  508 

de  cessiono  bonorum,  318 
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LEX 

tiOx  Julia  do  maritandis,  228 

do  peculatu,  507 

de  residuis,  508 

de  vi  publica,  495,  507 

majestatis,  504 

repetundarum,  508 

Julia  et  Titia,  65 

Julia  et  Plautia,  140 

Junia  Norbana,  19,  801 

Junia  Velleia,  184 

Papia  Poppcea,  xxvi,  37,  68,  80,  198, 
228,286 

Petronia,  28 

PlaBtoria,  73 

Plautia,  xix 

Plautia  (Julia  ct  Plautia),  140 

Pompoia,  506 

Publilia,  9 

de  spoDsu,  855 

Kegia,  10 

Scribonia,  124 

Sempronia,  xxi 

SiUa,  Ixv,  326,  427 

Valeria,  xii 

Valeria  Horatia,  9 

Voconia.  169,  246,  250,  278 
Libellus  oonyentionis,  Ixxvi,  445 
Liberalis  causa,  440 
Liberorum  jus,  288 
Libertas,  xxxvii,  14 
Libertinus,  17-21 
liibertus,  succession  to,  298 

assignation  of,  302 
Libripens,  Ivii,  165 
Lis  et  vindioise,  Ixv 
Lis  sua,  423 
Litis  contestatio,  bdii,  Ixxi,  Ixxvi,  897, 

423,  482 
Litis  dominus,  472 
Locatio  et  conductio,  Iviii,  368 
Longi  temporis  possessio,  124, 138, 162 
Longissimi  temporis  possessio,  146> 


Magistrate,  bd 

Mala  fide  possessor,  107,  601 

Mancipatio,  xlvii,  Ivii 

Mancipi  res,  xlvii 

Mancipium,  27 

Mandator  compared  with  fidejussor,  381 

Mandatum,  Iviii,  10,  377 

Msmumission,  17-25 

Man  us,  xlii,  xlvii,  31 

Manus  injectio,  Ixvi,  355 

Manuum  consertio,  Ixiv 

Marriage,  29,  30 

Materfamilias,  26,  31 

Matrimonium,  16,  37 

Merces,  369 

Missio  in  possessionem,  Ixxiy 

Modestinus,  xxix 

Mora,  325 

Malta,  402 

Mutuum,  Ivii,  327 


PET 

Natural  law,  xxii,  7 
Necessarius  hercs,  liv,  28,  214 
Negligence,  324 
Negotiorum  gestio,  387 
Nexum,  Ivii,  821 
Nomen  transcriptitium,  860 
Novatio,  Ix,  395 
Novels,  xxxiv 
Noxa,  465 
Noxalis  causa,  465 
Nudum  pactum,  323 
Nuncupatio,  172 
NuptisQ,  29  ;  justse,  30,  87 


Oaths,  Ixxvii,  480,  498,  499 
Oblation  to  the  Ouria,  89 
Obligatio,  Ivi,  lix 

ex  contractu,  Ivi,  327 

ex  delicto,  lix,  399 

naturalis,  323 

quasi  ex  contractu,  lix,  385 

a  nasi  ex  delicto,  Ix,  423 
igation,  definition  of,  Ivi,  819,  820 

dissolution  of,  Ix 

source  of,  321 
Occupatio,  lii,  94 
Onus  probandi,  225,  361,  478,  480 
Operse  liberti,  812,  333,  388,  489 
Operarum  locatio,  369 
Orbi,  228 
Orcinus,  260 
Ordinis  benefioinm,  857 


Paotdm,  Ivi,  328,  867 

adjectum,  323,  367 

legitimum,  323 

nudum,  823 

prsetorium,  323 
Papinian,  xxviii 
Partnership,  372 
Paterfamilias,  26 
Patria  potestas,  xxxvili,  29 

dissolution  of,  47 
Patricians,  49 
Patrimonium  nostrum,  things  in  or  not 

in,  xlviii,  90 
Patrona,  301 
Patronus,  63,  299 
Paulus,  xxix 
Pauperies,  467 
Peculium,  158,  459 

advontitium,  159 

castrense,  157,  169, 176 

profectitium,  159 

quasi  castrcnso,  158,  176 
Pensio,  li,  134,  369 
Peregrini,  14,  149,  250,  344,  354,  860 
Permutatio,  365 
Persecutio,  394 
Persona,  xxxvi,  xliv,  13 

incerta,  115,  239,  240 
Potitio,  394 
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PotiUo  hereditatis,  447 
Pictures,  108 
PignoriB  oapio,  Ixvi 
Pignus,  U,  Ivii,  134,  154,  331 
PlebiRcita,  xziv,  9 
Plebs,  ix,  xi,  xvii 
Pluris  pAtitio,  452 
Poena,  401 
PoUicitatio,  821 
Popu-lns,  ix,  X 
Portio  legitlma,  214 
PosseRsio,  1, 136 

civilis,  137,  494 

contra  tabulas,  305 

decretalis,  304,  489 

edictalis,  304 

long!  temporis,  124,  138, 162 

longissimi  temporis,  146 

naturalis,  137,  494 

pro  herede,  145,  447 

pro  possessore,  145,  447 

secondom  tabulas,  305 

turn  quern  ex  familia,  307 

unde  cognati,  307 

unde  cognati  manumissoris,  307 

unde  decern  personsa,  307 

unde  legitimi,  306 

unde  liberi,  306 

unde  liberi  patroni,  etc.,  307 

unde  vir  et  uxor,  307 

esse  in  possessione,  187,  494 
Possessor,  106,  110 

bona  fide,  142,  162,  501 

mala  fide,  106,  501 
Postliminium,  50,  66,  97,  146,  267 
Postumus,  55,  182,  239,  250 

Velleianus,  185 

quasi  Velleianus,  185 
Potestas  dominica,  27 

patria,  xxxviii,  29 
Prsedia  rustica,  118 

stipendiaria,  112 

tributaria,  112 

urbana,  119 
Prsediator,  144 
Prsedo,  447 
Prsefectus  urbis,  66 
Praajudicium,  Ixx,  439 
Prses,  Ixv 
PrsBScriptio,  liii,  Ixx 

loDgi  temporis,  138,  434 

longissimi  temporis,  146 
Prsesides,  Ixvii,  Ixxv,  67 
PrsBstare,  Ivi,  320 
Prsesumptiones  juris,  Ixxvi 
Prffitor,  lix,  11 

peregrinus,  xx,  Ixvii,  11 
Precario,  498 
Pretium,  363 
Privilegium,  xvi 
Pro  herede  gerere,  221 
Procinctus,  165 
Proculians,  xxviii 
Procurator,  162,  470 


8A1* 

Prodigi,  74 

Proof,  burden  of,  225,  861,  478,  480 
Proscriptio,  318 
Provinciale  solum,  138 
Pubertati  proximus,  70,  348,  406 
Pubes,  71,  348 
Publicatio,  376 
'Pupil,  contracts  of,  166 


QuASTio,  Ixxvii 
Quarta  Aiitonina,  44,  211 

Falcidia,  247 

legitima,  218 

Pegasiana,  207 
Quasi-contract,  lix,  885 

delict,  Ix,  428 

possessio,  116,  128 

traditio,  117,  123 
Querela  inofficiosi  testamenti,  209 
Quiritarian  ownership,  xlix 


Bapika,  409 

Becuperatores,  xxi,  Ixiii,  Ixvii 

Bedhibitio,  365 

Begula  Gatoniana,  281,  242 

Belegatio,  48 

Bemancipatio,  52 

Beplicatio,  Ixx,  486 

Bepudium,  39 

Berum  universitas,  xlvi,  lii,  Iv,  89 

Bes,  88 

communes,  xlvii,  90 

corporales,  xliv,  116 

dominans,  120 

fungibilos,  328 

incorporales,  xliv,  116 

mancipi,  xlvii 

nee  mancipi,  xlvii 

nullius,  98 

privatsB,  xlviii,  90,  94 

publicse,  xlviii,  90 

religiosae,  xlvi,  92 

sacrsB,  xlvi,  92 

sanctse,  xlvi,  92 

serviens,  li,  120 
Bescripta,  10 

Besponsa  prudentum,  xxii,  xxvii,  11 
Bestipulatio,  498 

Bestitu  tio  in  integrum,  Ixxiv,  48, 74,  219 
Beus  promittendi,  887 

stipulandi,  337 
Bivers,  91,  99, 100 


Sabiniakb,  xxviii 
Sacramentum,  bdii 
Sale,  363 

Salvius  Julianus,  xxvii 
Satisdatio.  471 

judicatum  solvi,  471 

tutorum,  76 
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SUA 

Seasliorc,  91 
Sectio  bonorum,  376 
Semol  heres  semper  heres,  196 
Senate,  x,  zxiv,  Ixxv 
Senatusconsultum,  xxiv,  9 

Glaudianum,  15,  318 

Hadrianum,  239 

Largianum,  301,  302 

Libomanum,  172 

Macedonianum,  463 

Neronianum,  223,  224 

Orphitianum,  286 

Pegasianum,  250,  253 

TertuUianum,  283 

TrebelliaDum,  252,  253,  256 

Velleianum,  356 
Separationis  beneficium,  21u 
Servitudes,  1, 118-136 

personal,  li,  125 

prsedial,  li,  118 

rural,  li,  118 

urban,  li,  119 
Servius,  xi 
Servus  poense,  49 
Slavery,  14 

Slaves,  acquisition  through,  159,  391, 
459 

institution  of,  190 

stipulations  of,  338 

abandonment  of,  for  delicts,  465 
Societas,  Iviii,  372 

negotiationis  alicujus,  373 

rei  unius,  373 

universorum  bonorum,  373 

universorum  quse  ex  qusestu  veniunt, 
373 

veotigalis,  873 
Solidus,  67 
Solutio,  Ix,  391 

imaginaria,  892 

indebiti,  388 
Specificatio,  98 
Sponsalia,  36 
Sponsio  Ixviii,  440,  498 
Sponsor,  354 
Sportulae,  445,  45^ 
Spurii,  38 
Status,  xxxvii,  14 

statu  liber,  18 
Stipulatio,  Iviii,  332 

Aquiliana,  393 

emptro  ct  vcnditoc  hereditatis,  252 

inutiles,  342 

partis  et  pro  parte,  254 
Subsoriptio,  167 
Substitutio  pupiUaris,  200  * 

quasi-pupillaris,  201 

vulgaris,  197 
Succession,  testamentary,  liv,  164 

intestate,  Iv,  264 
Sui  juris,  xl,  54,  215 
Superficies,  li,  135 
Suspecti  crimen,  84 
Syngraphse,  Iviii,  360 


VIT 

Testamenti  f actio,  xxxviii,  liv,  56, 168 

178,  218,  238 
Testamentum,  liv,  164 

calatis  comitiis,  164 

in  procinctu,  164 

inofficiosum,  187,  209 

irritum,  176,  205,  207 

militare,  178-177 

non  jure  factum,  205 

nuncupatum,  172 

per  aes  et  libram,  .166 

ruptum,  205 

tripartitum,  167 
Theodosius,  xxx 
Theophilus,  xxxiii 
Theft,  140 
Thesaurus,  111 
Traditio,  lii,  115 
Transcriptio,  360 
Trobatius,  xxvii,  261 
Tribes,  Roman,  x 
Tribonian,  xxxii 
Tribunes,  xiii 
Triplicatio,  486 
Tutela,  xl,  54,  71 

of  frecdmen,  63 

of  women,  68 
Tutor  Atilianus,  65 

dativus,  65 

fiduciarius,  64 

legitimus,  59 

testamentarius,  56 
Tutor,  removal  of,  84 
Tutoris  auctoritas,  68 

excusationcs,  79 

satisdatio,  76 
Twelve  Tables,  xiii-zvii 


Ulpiak,  xxix 

Universitas,  92 

Universitas  rerum,  xlvi,lii,  Iv,  89 

Usucapio,  liii,  136,  405,  434,  491 

libertatis,  129 
Usufruct,  li,  110,  125-181 
Usura,  xvi,  325 
Usurpatio,  146 
Usus,  li,  31,  131 
Uterini.  279,  289 
Utilis  actio,  Ixxiii,  428 


VADiMONiuif,  Ixiii 

Venditio  bonorum,  317 

Vemffi,  16 

Vi  bona  rapta,  409 

Via,  118 

Vindex,  Ixiv 

Vindicatio,  Ixiv,  Ixxii 

VindicifiB,  Ixv 

Vindicta,  17,  26 

Vis,  495 

Vitia  possessionis,  141 
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VIT 

Vitium  furti,  141 
Vocatlo  in  jus,  Ixiii,  600 
Valgo  ooncepti,  38 
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